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INTRODUCTION

The  fact  remains  that  we  would  be  wrong  to  designate  the  intervention  of  the  judge,  his  
methods  and  his  delays,  as  the  main  obstacle  to  the  rapid  completion  of  construction  projects.  
The  group,  which  was  already  keenly  aware  of  this  when  undertaking  the  mission  entrusted  to  
it,  was  made  aware  of  it  on  several  occasions  during  its  work:  it  is,  first  and  foremost,  the  
substance  of  the  law  of  town  planning  and  the  environment  which  is  in  question.

That  finally,  there  are  solutions  likely  to  be  found,  without  infringing  on  the  right  to  judge  or  
weakening  the  effectiveness  of  town  planning  rules,  this  is  what  he  is  convinced  of  and  that  he  
will  endeavor to  demonstrate  in  the  developments  which  follow.
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That,  moreover,  the  litigation  instruments  guaranteed  to  third  parties  for  the  defense  of  their  
legitimate  interests,  and  for  the  greater  benefit  of  respecting  town  planning  rules,  are  sometimes  
subverted  for  purposes  that  are  foreign  to  them  and  which  can  even  go,  in  in  some  cases,  to  
the  point  of  being  a  form  of  blackmail,  this  is  a  reality  that  the  hearings  conducted  by  the  group  
have  attested  to.

Secondly  because,  through  the  combined  effect  of  national  and  European  law,  the  procedures  
prior  to  the  issuance  of  planning  permission  are  increasingly  cumbersome,  increasingly  long  
and  increasingly  difficult  to  master.  for  project  leaders;  which  is  illustrated,  paroxysmically,  by  
the  introduction  to  article  L.  122ÿ1  of  the  environmental  code,  by  article  230  of  law  no.  2010ÿ
788  of  July  12,  2010  establishing  a  national  commitment  for  environment,  a  regime  for  
examining  on  a  case-by-case  basis  the  need  for  projects  to  be  preceded  by  an  impact  study  on  
the  environment  or  human  health,  in  accordance  with  the  objectives  pursued  by  a  European  
directive.

That  the  exhaustion  of  avenues  of  appeal  against  a  planning  authorization  may  only  occur  after  
several  years  and  that  this  situation  currently  has  the  effect  of  delaying  the  start  of  construction  
even  further,  is  what  everyone  actors  live  and  observe  day  after  day,  project  after  project.

Firstly  because  the  multiplication  of  reference  standards, both  national  and  local  (territorial  
planning  directives,  various  regional  plans,  territorial  coherence  plans,  urban  travel  plans,  local  
town  planning  plans),  aggravated  by  the  incessant  changes  in  which  they  are  the  subject  of,  as  
well  as  the  legislative  and  regulatory  provisions  which  support  them,  weaken  the  projects  by  
making  them  vulnerable  to  contentious  actions  initiated  by  informed  applicants.

It  is  through  an  appeal  to  the  lucidity  of  all,  public  authorities  and  economic  actors,  that  the  
working  group  set  up,  at  the  request  of  the  Minister  of  Territorial  Equality  and  Housing,  to  study  
the  means  of  making  the  litigation  of  planning  authorizations  less  penalizing  for  the  realization  
of  projects,  wished  to  open  the  report  which,  in  response  to  the  mission  letter  of  February  11,  
2013  attached  in  the  appendix,  reproduces  its  reflections.
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Without  claiming  to  establish  any  hierarchy  or  priority  between  them,  it  will  present  the  first  six,  
which  are  of  general  scope,  essentially  following  the  order  resulting  from  the  progress  of  the  
proceedings;  the  last  concerns  specifically  certain types  of  projects.

-  give  administrative  courts  of  appeal  first  and  last  jurisdiction

Before  entering  into  the  description  of  each  of  the  measures,  he  finally  intends  to  draw  the  
Government's  attention  to  the  disadvantages  which  result  from  the  virtual  disappearance  of  the  
statistical  apparatus  which  existed  in  the  past  and  which,  offering reliable  data  on  the  administrative  
decisions  taken  in  application  of  the  town  planning  code  and  the  appeals  to  which  they  gave  rise,  
made  it  possible  to  establish  better-supported  diagnoses.

6

In  each  case,  the  working  group  wanted  to  clarify  the  scope  of  its  proposals  by  formalizing  the  
corresponding  legislative  or  regulatory  provisions,  but  not  having  always  been  able  to  devote  the  
necessary  time to  this  drafting,  it  does  not  see  the  texts  as  such.  prepared  as  unsusceptible  to  
improvement.

spring  for certain  housing  construction  projects.
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CONCLUSION

Improving  the  processing  of  contentious  appeals  will  never,  on  its  own,  be  able  to  remedy  the  
flaws  which  relate,  first  and  foremost,  to  the  rule  of  law  itself.

For  each  of  these  seven  measures,  five  of  which  are  at  the  legislative  level  and  two  at  the  
regulatory  level,  the  working  group  verified  that  they  did  not  come  up  against  higher  legal  
obstacles  and  that  they  were  useful  in  the  search  for  a  better  reconciliation  between  the  right  to  
recourse  of  third  parties  and  the  rapid  satisfaction  of  the  needs  of  general  interest  to  which  
construction  activities  respond,  particularly  in  the  area  of  housing.

The  group  would  still  like  to  emphasize,  at  the  time  of  concluding  its  work,  that  the  procedure  for  
issuing  planning  authorizations  would  undoubtedly  benefit,  for  large  projects,  from  involving  
upstream,  informally  and  at  the  initiative  of  the  future  petitioner ,  residents,  local  associations  or  
other  people  concerned.  Not  that  there  is  reason  to  harbor  too  many  illusions  about  the  probability  
that  such  ex  ante  participation  will  significantly  reduce  the  number  of  ex  post  disputes ;  but  such  
steps,  which  may  immediately  be  of  some  use,  both  for  interested  third  parties  and  in  the  well-
understood  interest  of  promoters,  could in  the  longer  term  encourage  a  change  in  behavior.  There  
is  a  field  of  reflection  here  which  went  beyond  the  scope  of  the  group's  mission,  but  to  which  it  
wished  to  draw  the  attention  of  the  public  authorities.

28

But  the  working  group  can  only  end  where  it  started:  if  the  substance  of  town  planning  law  was  
simpler,  clearer  and  more  stable,  if  town  planning  documents  were  better  designed  and  better  
written,  they  would  not  would  not  offer  much  leverage  to  litigants.

For  some,  he  hesitated,  either  because  their  effectiveness  seemed  more  limited  to  him,  or  
because  objections  were  conceivable;  others,  on  the  contrary,  which  have  a  truly  structuring  
character,  carried  his  conviction  from  beginning  to  end.  It  is  not  up  to  him,  however,  to  establish  
a  hierarchy  or  an  order  of  priority,  and  it  is  now  up  to  the  Government  and  Parliament  to  make  
their  arbitrations  between  the  different  considerations  to  be  taken  into  account,  which  this  report  
has  addressed.  endeavored  to  shed  light  on  the  issues.

Seven  measures,  then.  Seven  measures  which,  ultimately,  are  not  limited  to,  nor  even  focus  on,  
the  contentious  procedure  for  examining  appeals  against  planning  authorizations,  for  which  much  
has  already  been  done,  but  affect,  more  broadly,  the  powers  of  the  judge  and  the  behavior  of  the  
actors.
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