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In the absence of courts: 
Turning to UN Human Rights Treaty Bodies

• UN treaty bodies have the competence to hear claims of violations of 
relevant UN Human Rights treaties

• Often in the absence of legal protection through domestic courts
• No special international HR court
• Some examples

• Teitiota vs New Zealand (2019)
• Saachi et al. vs. Argentina, Brazil, Germany, France and Turkey (2020)
• Billy vs Australia (2022)



Teitiota vs New Zealand (UN HRC, 2019)
• Claimant lost on the merits
• But opening the door for recognition 

of “climate refugees”

“without robust national and 
international efforts, the effects of 
climate change in sending states may 
trigger the non-refoulement 
obligations of receiving states and that 
– given that the risk of an entire 
country becoming submerged under 
water is such an extreme risk – the 
conditions of life in such a country may 
become incompatible with the right to 
life with dignity before the risk is 
realized”



Case inadmissible (no exhaustion of 
domestic remedies)

But CRC recognized that:

States have the obligation to protect 
the rights of children under the UN 
Convention on the Rights of the Child 
against the impacts of climate change 
through ambitious climate change 
mitigation and adaptation action

Protection of children worldwide, in 
and outside of its own territory

Saachi et al. vs Brazil, Arentina, France, Germany, 
Turkey (UN CRC, 11 October 2021)



• States are obliged to take 
“timely and adequate” 
adaptation measures to 
protect the right of life, 
private life and 
indigenous culture 
(ICCPR) 

• Australia has violated 
this obligation

Daniel Billy at al. versus Australia (“Torres Strait 
Islanders case”) UN HRC, 23 September 2022





In the absence of success: 
Turning to supra-national courts
• Human rights violations addressed by regional human rights courts, 

ECtHR, IACtHR
• Exhaustion of national remedies (but: Angostinho vs Portugal and 32 

CoE members states?)
• Interpretation of right to life (art. 2), right to private life (Art. 8) ECHR 

in the context of climate change
• General claim: respondent states have not taken all appropriate and 

necessary measures (“positive obligations”) to protect those rights 
against being impacted by cc

• Some examples:



ECtHR
ECtHR
3 pending cases
• Union of Swiss Senior Women for 

Climate Protection v. Swiss 
Federal Council and Others 
(hearing 29 March 2023)

• Careme v. France (hearing 29 
March 2023)

• Duarte Agostinho and Others v. 
Portugal and 32 Other States 
(later in 2023)

6 further cases (adjourned)

https://www.echr.coe.int/Documents/FS_Climate_change_ENG.pdf


In the absence of legal clarity: 
Turning to international  courts
• International law is developing though negotiations and treaty making, but 

also the jurisprudence of international courts
• Some “grey areas” of law: 

• What exactly is the obligations of states to protect the climate system?
• Is this obligations different for different states?
• What are the consequences of a violation?
• What are the obligations towards future generations in protecting the climate 

system?
• What does HR law require states to do?
• Does the Law of the Sea require States to take climate action?

• Requests for Advisory Opinion (often first step towards contentious cases)
• Some examples



International Tribunal for 
the Law of the Sea, 
Hamburg))

• Request for Advisory Opinion 
(November 2022)

• By COSIS (Barbuda, Palau, 
Tuvalu)

• Commission established in 2021
• Question:





Inter-American 
Court on 
Human Rights 
(IACtHR)

• Request for Advisory 
Opinion

• By Colombia og Chile (9. 
January 2023)

• Many (20) questions



International 
Court of Justice 
(ICJ)
• Request by UN General 

Assembly (Resolution Res 
77/L.58, 29 March 2023)

• by consensus
• Initiative by Pacific Law Students 
• Spearheaded by Vanuatu, co-

sponsored by over 120 states
• Advisory Opinion from the ICJ
• UN news
• Question:

https://documents-dds-ny.un.org/doc/UNDOC/LTD/N23/063/82/PDF/N2306382.pdf?OpenElement
https://news.un.org/en/story/2023/03/1135142
https://www.vanuatuicj.com/




Some reflections

• Climate litigation is now at the international level
• Access to justice leads to taking climate cases to the highest courts, 

especially incases where the claim was unsuccessfull in domestic 
courts, or where the law is unclear

• Unclear what international courts will  - or can - say… (eg ICJ)
• Advisory opinions building up to contentious cases?
• Relationship to international negotiations: global problem, need for 

constructive multilateral solutions (but are they fast enough?)
• Can AO be supportive or disruptive to multilateral solutions?
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