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Commission activites on access to justice

* Political framework
* EU level developments

 MS level: Follow-up to the
Communication on access to justice

e Sectoral evaluations - initiatives/
access to justice

e Environmental defenders




The Green Deal
Communication

(i) revising the
Aarhus Regulation ...

(11) The Commission will
also take action to
‘improve access to
justice before national
courts in all Member
States’.



https://ec.europa.eu/environment/aarhus/pdf/communication_improving_access_to_justice_environmental_matters.pdf

EU level access to justice (1)
Amendment of the Aarhus Regulation

Entered into force on 28 October 2021 - next steps:

1. Main changes:
a. Material scope
b. Personal scope of standing
c. New deadlines applicable (8 weeks for
applicants, 16 weeks for Commission (+
max 6 weeks of extension — total: 22
weeks)
2. Standing for individuals and groups will apply
as of 29 April 2023
3. IT tool for registration of review requests
(optional, but under development)



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R1767

EU level access to justice (2) -
ACCC/C/2015/128 on state aid

(dStatement on state aid case was adopted during the adoption
process of Aarhus Regulation amendment.

JCommission currently assessing the implications of the findings
and assessing the options available taking into account the rules of
Union Law regarding State aid.

dCommission will complete and publish this assessment by the end
of 2022.

Next steps:
-plan of action published;
-launch a four-weeks call for evidence;
-12-weeks open public consultation questionnaire on the
initiative.



https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/ENVI/DV/2021/08-31/Commissionstatement-stateaid_EN.pdf

The priority areas of action under the
Communication on access to justice

Member States to secure correct transposition of
EU secondary law

Co-legislators to include provisions on access to justice in EU
legislation for new or revised EU law concerning
environmental matters

The review by the Member States of their own national
legislative and regulatory provisions to remove barriers (EU
jurisprudential and statutory access to justice)

The obligation of national courts to guarantee the right of
individuals and NGOs to an effective remedy under EU law.




Cammission

The Commission support

1. Improving access to information and J

monitoring (para 41)

2. Engaging with stakeholders, continuing J

cooperation with judges (para 40)

3. Legislative proposals - legal certainty J

(para 33)

4. Guardian of the Treaties (para 38) J



https://www.google.com/url?sa=i&url=https%3A%2F%2Fcommons.wikimedia.org%2Fwiki%2FFile%3AEuropean_Commission.svg&psig=AOvVaw1FQuzt_iXyNAqrJmp6WIE5&ust=1581595562783000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCICw6N_8y-cCFQAAAAAdAAAAABAD

Legislative action — priority area 2
- existing provisions (1)

A number of examples from the past

. For the EU: Regulation 1367/2006
For the Member States:

. Pillar | + Art. 9(1): Directive 2003/4/EC

1 Pillar Il + Art. 9(2), 9 (4):

Environmental Impact assessment,

Industrial emissions Directive,

SEVESO (major accident hazards) Il (also for plans),
Drinking Water Directive.

. Pillar Il - Art. 9(3) & 9(4): Environmental liability Directive
and to be continued...




Legislative action — priorit area 2
— existing prowsmns

JProposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL on the quality of water intended for

human consumption (recast)
COM/2017/0753 final - 2017/0332

AStarted off rather well:
JExplanatory memo:

‘It should be possible for citizens and NGOs to legally review
the decisions taken by Member States under this Directive.’

IMirroring EIA/IED/SEVESO provisions on access to justice
JdHowever, finally a compromise outcome...



https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1519210589057&uri=CELEX:52017PC0753

Legislative action — priority area 2
- existing provisions

(3)

d
(47) The effectiveness of this Directive and its aim of protecting human health in the context of the Union’s environment

policy require that natural or legal persons, or where appropriate their duly constituted organisations, be able to rely on it in
legal proceedings and that the national courts be able to take this Directive into consideration as an element of Union law in
order, inter alia, to review decisions of a national authority where appropriate. In addition, according to settled case law of the
Court of Justice, under the principle of sincere cooperation laid down in Article 4(3) of the Treaty on European Union (TEU), it is
for the courts of the Member States to ensure judicial protection of a person’s rights under Union law. Furthermore, Article 19(1)
TEU requires Member States to provide remedies sufficient to ensure effective judicial protection in the fields covered by Union
law.

This applies particularly in respect of a Directive which has the objective of protecting human health from the adverse effects of
any contamination of water intended for human consumption. In addition, in accordance with the Aarhus Convention, members
of the public concerned should have access to justice in order to contribute to the protection of the right to live in an
environment which is adequate for personal health and well-being. By Council Decision (EU) 2018/881 (23), the Commission was
requested to carry out a study by 30 September 2019 and, if appropriate in light of the study, to submit by 30 September 2020 a
proposal to amend Regulation (EC) No 1367/2006 of the European Parliament and of the Council (24), in order to address the
findings of the Aarhus Convention Compliance Committee in case ACCC/C/2008/32. The Commission submitted the study by that
deadline and stated, in its Communication of 11 December 2019 on the European Green Deal, that it ‘will consider revising the
Aarhus Regulation to improve access to administrative and judicial review at EU level for citizens and NGOs who have concerns
about the legality of decisions with effects on the environment’. It is important that the Commission also take action to improve
access to justice by citizens and NGOs before national courts in all Member States.’
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Legislative action — priority area 2

- existing provisions

(4)

A Climate law proposed by Commission
JEP amendment proposed on access to justice

JFinally Commission having adopted a statement attached to
the legislative proposal:

‘The EU and its Member States are parties to the United Nations Economic Commission for Europe
(UNECE) Convention on Access to Information, Public Participation in Decision-making and Access
to Justice in Environmental Matters of 25 June 1998 (the ‘Aarhus Convention’).

When performing their obligations under Regulation (EU) 2018/1999 concerning the involvement
of the public in the preparation of the national energy and climate plans and the consultations
on the long-term strategies, Member States should ensure that the public concerned is granted
access to justice in case of breach of such obligations. This shall be in line with the relevant case
law of the Court of Justice of the European Union related to access to justice in environmental
matters and in full respect of the obligations Member States have undertaken as parties to the
Aarhus Convention(1).’

(1) See also Communication on ‘Improving access to justice in environmental matters in the EU
and its Member States’ (COM(2020)0643). ]



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020PC0080
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0253_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0309_EN.html

Sectoral legislation and ——-——'// access to justice

* Sources of inspiration when
considering access to justice

* Notice on access to justice (2017 and
updates since). SEE also recent update
posted on website

* General principles of EU law (Art 19
TEU) and Charter

e Case-law of the Court of Justice



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:C:2017:275:TOC
https://ec.europa.eu/environment/aarhus/pdf/No_4_UPDATE_OF_THE_NOTICE-FINAL-060721.pdf

Zero Pollution and access to justice

e Communication on Pathway to a Healthy
Planet for All EU Action Plan: 'Towards Zero
Pollution for Air, Water and Soil’

e Several references to access to justice

* On-going initiatives also linked to justice
under the Zero Pollution domain

* |[ED (Revision on industrial emissions
Directive) proposal tabled on 5 April
2022

* AQ (Air Quality r%mn)



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021DC0400&qid=1623311742827#footnote42
https://ec.europa.eu/environment/publications/proposal-revision-industrial-emissions-directive_en

Other initiatives (1)

 Green Claims Regulation — proposal to be
tabled: 2Q2022

* Deforestation Regulation (tabled in November
2021)

e Revised new Guidelines on State aid for
climate, environmental protection and energy
(‘CEEAG') including Aarhus references

* Urban Waste Water Treatment — on-going
evaluation

e NEC — upcoming evaluation
o



https://ec.europa.eu/environment/eussd/smgp/initiative_on_green_claims.htm
https://ec.europa.eu/environment/publications/proposal-regulation-deforestation-free-products_en
https://ec.europa.eu/competition-policy/sectors/energy-and-environment/legislation_en

Other initiatives (2)

1) Anti-Slapp initiative of the Commission

- Commission study of 2020
- Roadmap envisages proposal for 2Q 2022

2) Proposal for a new Environmental Crime Directive: protection
for whistle-blowers and environmental defenders.

* Proposal tabled in December 2021.

* Article 13 and recitals 24 and 25 of the Directive will
ensure that persons who report environmental criminal
offences benefit from the whistle-blower protection set
out in Directive (EU) 2019/1937

 whistle-blowers or other environmental defenders who
cooperate in the context of these criminal proceedings
are provided ‘the necessary support and assistance’.



https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13192-EU-action-against-abusive-litigation-SLAPP-targeting-journalists-and-rights-defenders_en
https://ec.europa.eu/info/sites/default/files/ad-hoc-literature-review-analysis-key-elements-slapp_en.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13192-EU-action-against-abusive-litigation-SLAPP-targeting-journalists-and-rights-defenders_en
https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_6745
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