
Dear Mr Latimer 
 
Further to our e-mail of 14 August 2020 please find below our final response, in accordance with 
the First Tier Tribunal decision, regarding your information request of 15 January 2019. 
 
I request under the EIR that you provide all information that brought about this change from 
6XDWF to 4.5XDWF and how such a calculation comes to 129l/s for Whitburn and is legal” This 
information is now more important than ever seeing that Miller Homes have connected the 
South Bents housing development to the foul sewerage infrastructure. This has led 
Northumbrian Water to connect the foul sewers directly to the storm interceptor tunnel via 
manhole 5610/5609 and this is not covered by the permit which strictly regulates the combined 
sewer overflows. Your response to the reasoned opinions does not stand up to scrutiny and 
while you attempt to fudge the issues referring to Modified Formula A and the Inspectors 
report, it is important to repeat what the EA told me  - that the relevant document is the 
permit, not the Inspector’s reports. 

 
As stated previously in our response of 14 August 2020 there has been no change from 6xDWF to 
4.5xDWF or other changes to overflow settings in the consent to discharge (Ref 245/1207) since it 
was issued in 2003. As such we do not hold information relating to a change, because it has not 
occurred.  

 

I request a copy of the consent that allows the CSOs to spill at 4.5XDWF 
 

Please refer to our response above. 
 

I request under the EIRs a copy of the discharge consent that allows for this type of discharge to 
take place and when the change was advertised? “The relevant consent is the current Consent 
(Re: 245/1207). It includes the condition: 

 
Occurrence a) The discharge shall begin to occur only when the volume of collected flows in the 
interceptor tunnel exceeds 2000 cu metres due to the operation of one or more of the Combined 
Sewer Overflows” The European Court of Justice were told that ‘the discharge shall occur only 
when the volume of flows in the interceptor tunnel exceeds 7,000 cu meters due to the 
operations of one or more of the Combined Sewer Overflows’ -  this is not correct, furthermore 
no such change has been advertised and as such is not legal, but please provide the information 
as requested?. 

 
As previously stated in our letter of 14 August 2020 this was an operational improvement and the 
existing consent condition was still being met, i.e. that discharges can only be made to sea when 
there is at least 2000 cubic metres of storm sewage stored in the interceptor. As such there was 
no requirement to review the consent to accommodate this change and therefore no need to 
advertise this.  

 
Please under the EIRs provide all correspondence showing where the system was not only 
designed to spill at 4.5XDWF, it has consent to do so.  Your response does not answer the 
question but more importantly, the information requested has not been provided, please 
provide the information or admit no such information exists and never has? 

 
As previously described, the system is designed to pass forward at the rate specified in the 
overflow settings in the permit. There is no legal requirement for the system to pass forward 
multiples of dry weather flow, it is the litres per second setting which is the required pass 
forward flow. There is no consent which refers to 4.5DWF and never has been. 



 
The overflow settings were set by the Inspector in the public inquiry and are included in the 
current consent, these are the legally required pass forward settings. We do not hold any 
correspondence which states that the system is legally required to pass forward 4.5DWF or 6DWF 
or other multiples of DWF. The legal requirement is the pass forward flow in litres per second and 
this is what the system is designed to spill at. Any reference to 4.5 x DWF or 6 x DWF is to 
describe the general principles around sewerage system design but are not specific to the permit. 

 
My question 13 has not been answered and the information Commissioners Decision Notice of 
2009 does not prevent me from requesting information. I am provide paper copies of 
information to help you and confirm you are failing to comply with the First Tier Tribunal 
decision that allows my appeal, please provide the information requested or admit the EA have 
provided inaccurate information that has led to the situation where they are now having to 
connect foul sewers to the storm system. 

 
We answered question 13 in our letter of 12 February 2019: 
 
‘We can however clarify point no.13 in your letter. I apologise for the confusion we caused by 
choosing the wrong terminology to describe the Decision Notice document as a ‘report’.  I can 
confirm that the ‘Information Commissioner’s report of 17 February 2009’ to which we refer in 
our letter of 14 February 2012, was indeed referring to the ‘Information Commissioner’s Decision 
Notice’, a copy of which is here, and is a document we’ve previously provided to you.’ 
 
In line with paragraph 39 of the ICO Decision Notice in 2009 the Environment Agency has 
continued to respond to your requests under the Environmental Information Regulations for new 
information. 
  
However as outlined in paragraph 42, the ICO ruled that: 
 
The Tribunal finds that the Appellant had indeed been provided with all the relevant information 
that was held by the EA, that his further requests within the terms of this appeal were requests 
for "non-existent information" and that his conduct in pursuing such requests was manifestly 
unreasonable within the terms of Regulation 12 (4) (b) EIR 
 
We are unable to provide you with the following information because we do not hold the 
information requested as it does not exist: 
  
all information that brought about this change from 6XDWF to 4.5XDWF and how such a 
calculation comes to 129l/s for Whitburn,  
a copy of the consent that allows the CSOs to spill at 4.5XDWF 
all correspondence showing where the system was not only designed to spill at 4.5XDWF, it has 
consent to do so 
a copy of the discharge consent that allows for this type of discharge to take place and when 
the change was advertised? 
 
The duty to make information available to you under EIR Regulation 5(1) does not arise because 
in accordance with EIR Regulation 3(2) we do not hold the information you have requested. 
Regulation 12(4)(a) also applies – we cannot supply the information because we do not hold it. 
 
As a public body we are required under the Freedom of Information Act/Environmental 
Information Regulations to give reasons for this refusal. As we don’t hold the requested 
information we do not need to carry out the public interest test. 



 
If you are not satisfied you can contact us within 2 calendar months to ask for our decision to be 
reviewed. We shall review our response to your request and give you our decision in writing 
within 40 working days. 
 
If you are still not satisfied following this, you can raise a concern with the Information 
Commissioner, who is the statutory regulator for Freedom of Information and the Environmental 
Information Regulations. The contact details are: 
Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 
Tel: 0303 123 1113 

 
We have answered the questions that the First Tier Tribunal determined we must address and 
can confirm that we do not hold any additional materials specific to your request.  
 
We will of course continue to respond to any requests for new information. 

 


