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Comments of the Netherlands on the draft findings and recommendations with regard to 

communication ACCC/C/2014/124 concerning compliance by the Netherlands 

 

Introduction 

1. On 14 June 2021 the Government of the Netherlands (the Government) received the 

Committee’s draft findings and recommendations with regard to communication 

ACCC/C/2014/124 concerning compliance by the Netherlands with the Aarhus Convention’s 

provisions on access to environmental information in connection with the permitting of two 

power plants. 

 

2. The Government would like to take this opportunity to make clear that it is remains fully 

committed to comply with the Convention and that it is its intention to give proper follow-

up to the Committee’s findings and recommendations. 

 

3. In this document, the Government provides the Committee with its comments on the draft 

findings and recommendations. 

 

Legal framework 

 

Access to information 

 

4. In the Committee’s draft findings and recommendations, there is no reference to the 

definition of “document” as included in the Government Information (Public Access) Act (the 

WOB). 

 

5. Section 1(a) WOB defines a “document” as a “written document or other material containing 

data which is deposited with an administrative authority”.1 

 

6. This section of the WOB is linked to the Environmental Management Act, which provides in 

section 19.1a (2) that “section 1, opening words and (a) of the Government Information 

(Public Access) Act apply mutatis mutandis.”2 

 

7. Furthermore the Government would like to refer to section 7 WOB and in particular 

subsection 2, which, in accordance with article 4(1) of the Convention, provides that “the 

administrative authority shall provide the information in the form requested by the applicant, 

unless: 

                                                 
1 Appendix 2 of the Statement of the Government of the Netherlands concerning communication 
ACCC/C/2014/124 of 26 November 2015. 
2 Appendix 6 of the Statement of the Government of the Netherlands concerning communication 
ACCC/C/2014/124 of 26 November 2015. 
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a. it cannot reasonably be expected to provide the information in that form; 

b. the information is already available to the public in another form which is easily 

accessible to the applicant.” 

 

8. Currently, draft legislation that will replace the WOB has been submitted to the House of 

Representatives. With respect to internal consultation, the proposed ‘Open Government Act’ 

(Wet open overheid, the WOO) differentiates between personal opinions on policy and factual 

information. The exception to disclosure is only applicable to personal opinions on policy, 

not to factual information that is part of the documents drawn up for internal consultation. 

Ahead of the adoption of the proposed WOO, the Government has decided to interpret 

section 11 WOB in the same manner. All public authorities will have to do the same ultimately 

upon entry into force of the WOO (expected for mid-2022). References to environmental 

information within the meaning of article 2 (3)(b) of the Convention will no longer be 

considered as personal opinions on policy.  

 

Facts 

 

9. With reference to paragraph 26 of the Committee’s findings and recommendations, the 

Government notes that the first permit granted to RWE in accordance with section 19(d)(1) 

of the Nature Conservation Act did not include an imperative reason of overriding public 

interest (dwingende reden van openbaar belang, DROB), as referred to in section 19(g)(2) 

of the Act. The DROB was only put forward by the parties in the appeals procedure. All 

documents forming part of the permit procedure were made public, there were no DROB 

documents. 

 

Consideration and evaluation by the Committee 

 

Scope of consideration 

 

10. As stated in paragraph 81 of the findings and recommendations, the Committee clarifies that 

article 2(3) of the Convention provides that environmental information is clearly not limited 

to “information set down in documents”. As is set out in the Government’s comments on the 

legal framework, the broad definition of article 2(3) of the Convention is confirmed by the 

definition of a ‘document’ in section 1(a) WOB that sets the basis for the term used in article 

19.1a (1) of the Environmental Management Act through the application of article 19.1a (2) 

of that Act. Therefore, not only is this point not causing a problem in practice, article 2(3) 

of the Convention is correctly implemented in Dutch law. 
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Environmental information already made publicly available in other documents 

11. With respect to paragraph 90 of the draft findings and recommendations, the Government 

notes that in the case of access to environmental information in connection with the 

permitting of two power plants, no extracts or fragments of environmental information were 

made available without also making available the underlying document.  

 

12. In the Netherlands, there is no practice of only disclosing the environmental information 

contained in documents and not the documents themselves. 

 

13. Some confusion in this respect might have been caused by the text of section 7 (1)(c) WOB. 

This provision concerns the way in which documents, that are characterised as public, are 

made available. The general rule is to provide the full information in the form as requested 

by the applicant. For the sake of efficiency, the WOB includes the possibility not to provide 

the whole document when the document is voluminous. This option has lost a great deal of 

significance in the digital era and is hardly used in practice. 

 
 

14. With respect to the possible refusal of a request for a particular document containing 

environmental information because another document that contains the same environmental 

information has already been made available to the public, the Government points out that 

for all requests for information that have already been made public and are easily accessible, 

according to the WOB this information does not have to be provided again. This is also in 

line with article 4(1) of the Convention.  

 

15. The Government agrees with the Committee’s view that a requested document is provided 

in full, unless disclosure of a specific fragment must be refused when one of the exceptions 

applies. In the Netherlands a request for environmental information is part of a request for 

information included in documents. Both the environmental information as well as the other 

information are public and therefore provided, except if one of the exceptions applies that – 

after a weighing of interests in case of environmental information – takes precedence over 

disclosure. 

 

Documents “referring to” environmental information 

 

16. In the current communication the disclosure of references to environmental information in 

documents that were considered to be drawn up for internal consultation were refused after 

a weighing of interests, to protect the personal opinions on policy, because the information 

concerned was available elsewhere. In the Government’s current view these documents 

would no longer be considered as documents drawn up for internal consultation. Moreover, 

references to environmental information in documents drawn up for internal consultation will 

in most cases no longer be considered to constitute personal opinions on policy in the future.  
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17. With respect to the definition of environmental information in article 2(3)(b) of the 

Convention, the Government confirms that for decisions on the disclosure of environmental 

information, all environmental information is taken into account that relates to the request 

for information. A broad definition applies in which environmental information is viewed in 

the context of the request for disclosure. In the Government’s view this means that it follows 

from the Convention that if such references to environmental information were to be 

considered as personal opinions on policy, included in documents drawn up for internal 

consultations, a weighing of interests is necessary in respect of the fragments that include 

those references. 

 
18. The Government notes that in the current case, the Council of State has applied a broader 

definition than the provincial authorities and the District Court and has come to the 

conclusion – after viewing the documents – that some documents did contain “environmental 

information”.3 

Conclusion  

 

19. The Government trusts that the Committee will include the information provided in these 

comments in its final findings and recommendations with regard to communication 

ACCC/C/2014/124 concerning compliance by the Netherlands. 

                                                 
3 Council of State, 16 July 2014, ECLI:NL:RVS:2014:2621, para. 15.1; Council of State, 16 August 2017, 
ECLI:NL:RVS:2017:2211, para. 7.4. 


