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REGARDING SUBMISSION OF COMMENTS (ACCC/S/2015/02)

On 9 July 2021, the Ministry of Environment of the Republic of Lithuania (hereinafter
referred to as the Ministry of Environment) received a letter from the Compliance Committee of
Aarhus Convention with its draft findings on submission ACCC/S/2015/02 (hereinafter referred to
as draft findings) concerning the Ostrovets Nuclear Power Plant Project (hereinafter referred to as
the Ostrovets NPP) in Belarus.

We would like to express our sincere gratitude to the Compliance Committee and the
Secretariat for the work done in the relation to the submission ACCC/S/2015/02. Moreover, we
are grateful for the possibility to provide our insights concerning the subject matter. Please find
our comments on the draft findings.

Regarding failure to ensure proper translation of documents into Lithuanian

In its draft findings, the Compliance Committee assessed the arguments provided by
Lithuania regarding the failure to ensure proper translation of key documents into Lithuanian. The
Committee considered that the Aarhus Convention, including article 3(9), did not require a Party
of origin to translate all relevant information into the languages of all affected countries. The
Committee did not find that the poor quality of the Lithuanian translation of the environmental
impact assessment (hereinafter referred to as EIA) report as such implied a breach of article 3(9)
of the Convention, as the EIA report was available in English and Russian. This conclusion was
also based on the fact that according to the Lithuania’s 2011 national census, 63% of Lithuanians
spoke Russian and 30% spoke English.

We would like to draw the Committee’s attention to the fact that the provided statistical
information did not show the level of Russian and English proficiency of the Lithuanian
population (for example, it is reasonable to say that some respondents could consider themselves
as being able to speak the relevant language if they could speak it at least on domestic topics, in
simple sentences). In addition, we would like to note that this statistical information did not show
how many Lithuanians read in English and Russian. It can be assumed that a person who is able
to speak a foreign language in simple sentences on domestic topics may not be able to read in that
language. The EIA report and other key documents provide specific information that requires an
appropriate level of language proficiency and the ability to read in the language in which the text
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of the documents is written. We therefore consider this as an extremely important reason for
which the Party of origin has to provide the public of the affected country with key documents
(project description, information about the project’s potential impact on the population and the
environment, procedural and substantive EIA issues) translated into the national language of the
affected country, as this is the only way to ensure participation of the public of the affected
country in environmental decision-making and non-discrimination of the public on the grounds of
citizenship, nationality or place of residence. As we mentioned in our previous answers, the only
official State language of the Republic of Lithuania is Lithuanian, while 84.2% of the population
of the Republic of Lithuania are Lithuanians.

In addition, we would like to note that the United Nations Convention on Environmental
Impact Assessment in a Transboundary Context (also known as the Espoo Convention) applies to
the EIA process for the siting and construction of the Ostrovets NPP, Belarus.

Paragraph 33 of the Guidance on the Practical Application of the Espoo Convention!
(hereinafter referred to as Guidance) provides that “the “polluter pays” principle is interpreted to
mean that e. g. translation costs of various EIA documents should be covered by the Party of
origin, respectively by the developer. Furthermore, there are some procedural steps with clear
financial implications (publication in the affected Party, presentation of the documentation for
public inspection, public hearings etc.)”.

We also note that paragraph 58 of the Guidance acknowledges that “studies have shown
that even minor difficulties in understanding the language may retard participation of the public
and the authorities. This is the case with closely related languages such as the Scandinavian,
German-based and Slavic languages”. We believe that difficulties in understanding the language
have a greater effect on the participation of the public of the affected Party in environmental
decision-making in cases when languages are unrelated. Lithuanian belongs to a different
language group (Baltic language group) than English and Russian, therefore it is not closely
related to Russian and English.

Accordingly, paragraph 61 of the Guidelines stresses the importance of translating at least
part of the documents into the language of the affected Party. Furthermore, paragraph 26 of the
Guidance on public participation in EIA in a transboundary context? states that the Party of origin
should normally bear the costs of translating the documents.

Moreover, article 6(2) provides that the public concerned shall be informed in an adequate,
timely and effective manner in order to ensure the opportunities for the public to participate. We
are of the opinion that without a proper translation of the documents into Lithuanian, an adequate,
timely and effective public participation was not ensured.

In view of the above, we believe that in the present case the rights of the Lithuanian-
speaking public to participate in decision-making on the siting and construction of the Ostrovets
NPP, Belarus, were violated as Belarus failed to ensure proper translation of key documents into
Lithuanian.

Regarding assessment of locational alternatives for the NPP

In its draft findings, the Compliance Committee abstains from making a finding as regards
non-compliance by Belarus with article 6(4) of the Convention for precluding the public from
having input on the site selection of the NPP.

We would like to inform, that the Meeting of Parties of the Espoo Convention (held in
February 2019) adopted a decision IS/1d concluding that Belarus failed to comply with the Espoo
Convention by not providing sufficient information about the reasons and considerations,
explaining the selection of the Ostrovets site over the alternative locations. The most recent
Meeting of Parties of the Espoo Convention (held in December 2020) adopted a decision VIII/4c
reaffirming its previous decision.

Given that during the EIA process a proper assessment of the location alternatives was not
provided, it is clear that the public did not receive sufficient information and therefore was unable
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properly assess the situation and express its views on this matter.

Therefore, we would find it relevant to include a separate finding as regards non-compliance
by Belarus with article 6(4) of the Aarhus Convention also in the relation to the submission
ACCC/S/2015/02.

Regarding assistance to public (Article 3(2))

In its draft findings, the Compliance Committee expressed concern that none of the evidence
before it shows that either Belarus or Lithuania took steps to make sure that the relevant law and
the rules to be applied during the decision-making procedure were explained to the Lithuanian
public.

We would like to draw the Committee’s attention to the fact the whole transboundary EIA
process was full of uncertainty: the order of procedures was not maintained, translation was not
properly provided and the timely provision of the communication and information materials to the
public was not ensured. Because of persistent communication failures and lack of timely
clarifications from Belarus, Lithuanian authorities were not able to ensure appropriate guidance to
the public so that the public has an adequate understanding of the relevant procedures. This issue
was already considered by the Compliance Committee. The Meeting of Parties to the Aarhus
Convention in 2014 endorsed Compliance Committee’s findings with regard to communication
ACCC/C/2009/44 and noted that there is considerable uncertainty as to the participatory
procedures applicable in case of nuclear activities and also that there is lack of clarity as to the
decision which is considered to be the final decision permitting an activity in terms of article 6 (9).

Regarding adoption of the present draft findings

Ministry of Environment would like to draw the attention of the Compliance Committee and
the Secretariat to the importance of adopting the draft findings and present them for endorsement
by the Meeting of Parties to be held in October 2021 and encouraging Belarus to start
implementation of the recommendations without a delay. Particular mention should be made of
the fact that despite the unresolved safety issues at the NPP and ongoing follow up cases under the
Aarhus and Espoo Convention, Belarusian authorities issued the final authorisation for the
industrial operation of the first reactor on 10 June 2021. The second unit of the NPP is planned to
start the commissioning procedures by the end of 2021.

Finally, we would like to point out that the Implementation Committee of the Espoo
Convention is currently carrying out information gathering procedure regarding the law of Belarus
on State ecological expertise, strategic environmental assessment and environmental impact
assessment. Implementation Committee at its forty-ninth session on 2—5 February 2021 recalled
that, further to its preliminary assessment, said law had several deficiencies vis-a-vis the Espoo
Convention.? To our knowledge, some of the deficiencies are related to provisions equivalent to
those in the Aarhus Convention.

Lithuania commends professional work of the Compliance Committee and the Secretariat
and is looking forward to further cooperation.

Chancellor of the Ministry Sigita Vasiljevaité

Gintaré Izokaityté, phone +370 696 84706, e-mail gintare.izokaityte@am.lt
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