
 

 

Secretary to the Aarhus Convention Compliance Committee 

United Nations Economic Commission for Europe 

Environment Division 

Palais des Nations 

CH-1211 Geneva 10, Switzerland 
 

06.06.2021 

Procedure: PRE/ACCC/C/2021/186 (Portugal) 

Written statement by the Communicant regarding the determination of preliminary admissibility 

 

Dear Chair, 

Please find below the following statement to be read at the session on the preliminary 

admissibility of communication PRE/ACCC/C/2021/186 (Portugal) to be held this Wednesday, 7 

July, at the Compliance Committee’s 71st meeting (Geneva online, 7-9 July): 

Montescola is a non-profit foundation of general public interest, registered under 

Spanish law. Following its concern on the Barroso Mine project, subject to 

transboundary environmental assessment, Montescola made an initial request of 

information to the Portuguese Environmental Agency on January 7, 2021, followed by 

subsequent requests and appeals. Responses by Portuguese authorities evidence a deeply 

flawed understanding of the basic principles of the Aarhus Convention, namely: 

1. Portuguese authorities have deployed an unfounded interpretation of the concept 

of “material in the course of completion” as an alleged basis to refuse timely 

access: a) first stating that environmental information would only be made 

available during (and not before) the public consultation phase and; b) later 

stating that access to the administrative documents of an Environmental Impact 

Assessment procedure are only to be provided when the whole procedure is 

completed and no further options for public participation exist. 

2. Portuguese authorities have failed to respect the decisions of the designated 

independent administrative bodies responsible for claims relating to access to 

environmental information, namely the Commission for Access to Administrative 

Documents, undermining existing procedures and forcing the judicialization of 

remedy procedures, making them slow, costly and ineffective. 

3. Portuguese authorities, namely the Portuguese Environmental Agency, has 

shown disregard for established time limits for decisions regarding access to 

environmental information, and has failed to respond to Administrative appeals. 

4. On the basis of the interdependent nature of the Convention’s provisions on 

access to environmental information and public participation, these instances of 

non-compliance have severely impaired the “public to prepare and participate 

effectively during the environmental decision-making” and also impeded “early 

public participation” given the volume and complexity of the documents that 

were to be object of public consultation, and associated administrative files.  



While the primary domestic remedy to contest decisions on environmental information, 

i.e., the Commission for Access to Administrative Documents, has been effective in 

providing timely response sustaining the principles of the Aarhus Convention, 

Portuguese authorities have failed to respect the decisions of the designated body, 

rendering such decision ineffective, as CADA has no enforcement capacity. The 

Portuguese Environmental Agency also failed to respond to the hierarchical 

(administrative) appeal filed against its decision. While judicial remedies are available, 

the lengthiness and cost of such procedures make them ineffective as their use in this case 

illustrates. While a “summons of the administrative authority” action was initiated by 

Montescola in 27/04/2021, no judicial decision has been issued to-date, even if the 

process has been awaiting final judicial decision since 25/06/2021. 

Because such unfounded interpretation and disregard of core elements of the Aarhus 

Convention, the disrespect for earlier decisions by the ACCC, the failure to respect 

decisions by existing national institutions for redress, and the likeliness that such 

interpretations and non-compliant approaches to the management of information 

requests and public participation procedures will likely continue in other cases in 

Portugal, it is hereby requested that the ACCC decides to admit this Communication and 

address the failures of compliance that have been noted. 

Thank you. 

 

Yours sincerely, 

 

Xoán Evans Pin, Director 

Fundação Montescola 
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