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COMENTARY ON THE CONVENTION OF 19 MAY 1956 ON THE CONTRACT FOR THE
INTERNATIONAL CARRIAGE OF GOODS BY ROAD (CHMR)

Note by the Secretariat

This commentary has been Prepared by Professor R. Locwe (&ustria), in his
capacity as member of the Governing Council of the International Institute for
the Unification of Private Law (UNIDROIT), in accordance with a decision taken
by the Inland Transport Committee at its thirty-second scssion (ECE/TRANS/1, para.95).

It is not intended to represent an official interpretation of the Conventionm,
but rather to assist all interested partics in the application of the Convention
by giving useful information on certain aspects of the background of its provisions.

I.
General

4. Historical background to the Convention

1. Transport law, and particularly the rules of private law which form part of
transport law, are among those areas in which the need for security and unification
of the law is felt most strongly. The first convention for the wnification of the
law relating to the carriage of goods was the International Convention of

14 October 1890 concerning the Transport of Goods by Rail (CmM)., This Convention
was followed by the Convention of 25 Auguest 1924 for the Unification of Certain
Rules relating to Bills of Lading (Brussels Convention) and by the Convention of
12 October 1929 for the Unification of Certain Rules relating to International
Carriage by Air (Warsaw Convention).

2, A few years after its establishment, the United Nations Deonomic Commission
for Rurome (ECE)*began, through a Working Party on Legal Questions which was a
subsidiary body of the Inland Transport Committee, to consider problems of private
law arising from contracts for the international carriage of goods by road. In -
this area, ECT was able to make use of #he studies which had already been
undertalten, pursuant to a suggestion made by the International Institute for the
Unification of Private lLaw (UNIDROIT) on 29 March 1948, in a committee — at first
tripartite (UNIDROIT, the International Chamber of Commeroe (ICC), and the
International Road Transport Union (IRU)), and later quadripartite (as a result of
the participation of the Internaticnal Union of Marine Insurance as well), - which
worlted under the chairmenshin of the representative of Bweden, lfr, Dagsme, end with

the collaboration of many experts from different countries,
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3 At its fifth session (4 to 7 February 1952), the ECE Working Party on Legal
Questions established a small committee of legal experts (Mr. Hostie, Ifr. de Sydow
and Mr, Kopelmanas) which, on 21 December 1953, submitted a remort to which a
preliminary draft (TRANS/WI9/22) was annexed. This preliminary draft, together
vith the many comments on it received from Governments, constituted the basis for
negotiations during the two sessions of an ECE Ad Hoo Working Party in which the
final text of the Convention on the Contract for the International Carriame of Goods
by Road (CMR) was cstablished.

4. The first of the two sessions of the Ad Hoc Working Party was held from

12 to 28 April 1955, under the chairmanship of the representative of Sweden,

Mr. G. de Sydow (TRANS/152 - TRANS/WP9/52). This session was attended by
representatives of 11 States, as well as observers from UNIDROIT, ICC and INU. The
sccond session of the Ad Hoc Working Party was held from 12 to 19 May 1956, amain
under the chairmanship of Mr. G. de Sydow (TRANS/168 - TRANS/WI9/35). This second
session was attended by representatives of 15 States, as well as observers from
UNIDROIT, ICC, IKU, the Central Office for International Railway Transport (OCTIC)
and the International Union of Railways (UIC). The Convention was opened for
gignature on 19 May 1956 at a special session of the ECE Inland Transport Committee
under the chairmemship of Mr. M4tydssy (Hungary), and was signed on that day by
reprcsentatives of Austria, the TFederal Republic of Germany, France, ILuxembourg,
the Netherlands, Poland, Sweden, Switzerland and Yugoslavia (E/ECE/TRANS/490).

The CMR entered into force on 2 July 1961, following the deposit of the first five
instruments of ratification (Ausiria, Prance, Italy, Netherlands and Yugoslavia).
5. To date (15 November 1974), the following 21 States have acceded to CMR:
Austria; Belgium; Czechoslovakia; Denmark:; Finland; France; Germen Democratic
Republic; Germany, Federal Republic of; Hungary; Italy; Luxembourg; Netherlands;
Norway; Poland; Portugal; Romania; Spain; Sweden; Switzerland; United Kingdom;

and Yugoslavia.

6. In the Protocol of Signature of CMR, the gimatory Governments undertock to
negotiate a convention governing contracts for furniture removals and a convention
governing combined transport. As regards the negotiations on furniture removals,
reference should be made to paragraph %6 below. ‘The regulation of combined

(or maltimodal) transport, - in other words transport in which, on the basis of a

single contract, two or more different modes of transport are involvod, ~ became



increasingly urgent as a result of the rapid development of container technolosy.
Attempts at unification in this arca were made by a number of international
organizations, - first by UNIDROIT, then by the International laritime Committee (1e),
and also by two round table conferences of interested organizations held at

UNIDROIT headquarters and by a committee of rovernmental experts concerned by the
Inter-Governmental Maritime Consultative Organization (IMCO) and ECE. These studies
led to the preparaticn of a draft convention on the international combined transhort
of goods. In November 1972, however, the United Nations/TICO Conference on
International Container Traffic refused to consider the substance of this draft.

It expressed the wish that an inter-governmental preparatory groun - working

within the framewoxlc of the Unitcd Nations Conference on Trade and Development
(UNCTAD) and with creater participation by the developing countries, which believe
that consideration should be given Diimarily to the economic aspects of the question -
should prepare o new draft which at a later date would also be submitted to a world
conferenca,

7. As regards the transport of goods by rail, ses and air, the Conventions referred
to in naragraph 1 above are still in foree. CIM has becn revised on a number of
occasione and the present version dates from 7 February 1970, The Brussels Convention
was also amended by a Protocol opened for signature at Brussels on 3 February 1968;
and the United Nations Commission on Intermational Trade Law (UNCITRAL) is in the
process of elaborating a new convention which will probably govern all carriage of
goods Dy sea, and not only carriase for which bills of lading are issued. The

Warsaw Convention was amended by the Hague Protocol of 23 September 1955, and
qunplemented by thé Conventicn of 10 Sentember 1961 supnlementary to the Warsaw
Convention, relating to International Carriage by Air Performed by a Person other

than the Contracting Carrier (Guadalajara Convention). It has not yet been possible
to conclude a convention on the contract for the carriage of goods by inland

waterway, A draft prepared in ECE between 1955 and 1959 has not been opened for
signature, since only two States have indicated their willingness to sism it.

UNIDROIT has been asked to try to find nev and more adeguate bases for such an
instrument. Lastly, mention should be made of the Convention on +the Contract for

the International Carriage of Passengers énd luggage by Road [CVR), vhich was drafted
by ECL and opened for sismature on I llarch 1975, This new Convention is, in many
respects, modelled on CIR, as rerards both its structure and the wordinz of its
nrovisions.

3. With regard tc »ronosals for o review of (I, reference sliould bhe made to

naragraph 299 below.
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B, Questions covered by CMR

2. CMR does not by any means cover all the questions of nrivate law which arise
from a contract for the carriage of goods by rcad., The main points dealt with are
the transnort documents and the liability of the carrier for the loss of the froods
an¢ for damage thereto, as well as for any delay in delivery. Many wnrovisions
rclate to secondary obligations of the caxrier, the sender or the consignee, The
most important questions vwhich are not covered by CMR include the cost of carriage,
the right to obtain from the carrier the service promised in the contract or
compensation for breach of contract, and any lien or right of retention that the
carrier may have in respect of the goods carried.

It wos, of course, immossible to deal in OIIR with general problems of the
law of contracts, cspecially those relating to validity; and thesc questions are
therefore still governcd by the national law. In cases wherc ClIR estoblishes an
obligation Tor one of the partiecs to the contract but doocs not mention any penalty,
the penalty, if any, still denends also on the national law.
10. Certain articles of I} expressly nrovide for the application of a national
law, but do not spoeify which national law (e.g. article 28, paragreph 1), The
court or tribunal seized of the case will thereforc have to determine the applicable
nationzl law on the basig of its own conflict-of-laws rules, and will have 3o apply
that lav. Other provisions Larticle 20, paragraph 4; article 29, paragraphs 1 and 2;
article 33, paragraph J) spccify which national law is to be applied. In the cace
of these provisions, the question arises as to whether they refer to the whole of
the national law concerned, including the conflict-of-laws rules contained therein,
or only to the substantive provisions of the law speeified. Some attempts will be
made in this commentary to provide an ansver to this guestion.

C. HMethod uscd

11. The considerations which lead to the drafting of an international instrument
should preferably be set forth at the samc time as the instrument itself is
elaborated. Recollections of the course of the negotiations are then still fresh;
scholars and practitioners have not yet tried to internret the texts, and there
have not yet bcen any court decisions vhich may supplement the texts but may alsc
be misleading. To provide a commentary on CMR many years after the final drafting

of this important insitrument is not an easy tasl.



12, In selecting a method of worlz, the author of this commentary tool the view that
he was not reguired to write a chroniole or criticue of all the court decizions

which have been rendered since (MR came into Torce -~ a method which would have
obliged him to quote all the relcvant decisions (several hundred decisions have

come to his Lnowledge, and at lcast as many have probably escaped his notice) and

to decide vhether or not they were well-founded.,

13, Similarly, as regards published articles and moncgraphg, the author of this
comnentary tool: the view that he was not required to analyse the opinions exnressed
by all the writers and to say vhother and why his own opinions concurred with, or
differed from, their oninions.

14, This was the only way of avoidin~ a situation in which the commentary might become
out~of-date with each new dcecision and the apvbearance of each noew learned mublication.
15. Nevertheless, the writings nublished and court decisions rendered gince the
entry into force of CMR have been valuable, if not indispensable, for this commentary,
because they have transformed CMR from a theoretical draft for discussion.by experts,
into an instrument which is used in everyda:r commercial life, and thus into living
law, The literature and the court decisione have thus opened up new perspectives

and have brought to light problems which had perhaps been overlooked during the
preparatory worlk,

16. This commentary tries to provide, for old and new questions alilic, answers which
are based on the prenaratory work, on personal notes and recollections of the
negotiations, and on the logic and spirit of the Convention itself., The readen

will have to refer-simultanecously to the commentary and to the actual text of CIR,

In order to limit the length of this commentary, the provisions of the Convention
have not been reproduced either verbatim or in paraphraged form.

17. The author wishes to express his sincere thénks tc Ir. André Hennebieq,

Deputy Secretary-Genoral of UNIDROIT, and to Mr. Marcel de Gottrau, Deputy
Secretary-General of IRU, who have Liindly provided him with material essential

Tor the performance of his tasi.
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Commentary on the articles

drticle 1

18. This article defines in principle both the scope of application ratione materiae

and the scope of application ratione loci. Article 2 relates only to a special

situation,

19. CMR does not deal expressly with the nature and possible form of the contract.
The fact that the contract may be concluded even before the goods have been handed
over to the carrier leads one to conclude that the contract referred to here is not
a real contract but a simple contract. In addition, since article 4 states that the
absence of the consigrment note - that is to say, the document which is intended to
serve as proof of the conclusion of the contract and of the terms thereof - does not
affect the existence or the validity of the contract, it would be contrary to the
spirit of the Convention to require any other written form for the conclusion of the
contract. Thus, the authors of the Convention took the view that the contract could
be concluded without any requirement as to form, and that it could in particular be
coneluded orally, by telephone, telex, etc.

20, The contract of carriage is a contract whereby a person undertakes to carry
goods from one place to another. The Convention does not say that the principal
concluding the contract with the carrier must be the sender or the consignee or a
person acting on behalf of the sender or the consignee.

21. The Convention does not apply to a contract whereby a person undertakes to
arrange for goods to be carried from one place to another. It is irrelevant whether
such a person - as is the case in most national laws - is distinguished from the
carrier by the use of a different legal term such as "forwarding agent",

"shipping agent", etc., or is considered to be the carrier; for the purposes of

CMR, he is not so considered. CMR is not therefore directly applicable to

relations between a principal and a forwarding agent even in cases where, in
accordance with the law applicable to these relations, full responsibility for
performance of the carriage rests with the forwarding agent. In such cases, when
the contract of carriage concluded between the forwarding agent and the carrier is
subject to CMR, the responsibility of the forwarding agent vis-a-vis his principal
will be governed by the naticnal law which will, however, have the same content as

CMR. UNevertheless, when the forwarding agent does not conclude a contract of



carriage with a third party but performs the carriage himself, there is no contract
of carriage, since it is impossible to conclude a contract with oneself. In this
case, the forwarding agent will assume, vis-&-vis the principal, the same rights and
obligations as those of the carrier under CMR, Thus, he will have to sign the
consignment note only in his capacity as carrier and not in his capacity as sender.
22,  The courts have examined in detail the difference between a contract of carriage
and a contract to ar}ange for carriage, to be performed, in order to decide whether
or not CMR is applicable in certain situations, For this purpose it is essential,
in principle, to determine the intent of the parties. Circumstances such as the
global remuneration requirement, or the fact that the party which has assumed
respongibility for the carriage generally acts as forwarding agor® =nd notl us
carrier, are never more than indications. It is obvious that the contract does not
become a contract to arrange for cerriage to be performed merely because the person
who has undertaken to perform the carriage subsequently transfers that obligation
to a third person.

23. There is no direct legal relationship subject to CMR, between the principal
and the carrier with whom the forwarding agent has concluded a contract of

carriage unless the forwarding agent has expressly concluded the contract on behalf
of the principal; in that case, he will not, in fact, have acted as forwarding
agent, but simply as the principal's representative.

24. It very often happens, in practice, that a carrier who has undertsken to
carry goods will resort to the services of another carrier for the whole or part

of the carriage. This does not in any way affect the application of CMR to
relations between the principal and the first carrier. CMR is alsoc applicable

as between the first carrier and the sub-carrier, in the case of partial carriage
which is itself suﬁject to CMR by reason of its international nature (see paras.
38-48 below), When the sub-carriers in a transport operation which is the subject
of & single contract accept the goods and the consignment note issued at the
commencement of the complete operation, they become parties to this contract. In
this case, the rules contained in articles 34 et seq. Will be applicable.

2%, The term "marchandiges" in the French text should not be interpreted
narrowly as meaning goods which are carried from one place to another for the
purpose of sale. If that had been the author's intention, the exceptions provided
for in article 1, paragraph 4, would not have been necessary, since the operaticns
mentioned in that paragraph do not involve goods in the sense which has just been
indicated. The term should rather be construed as meaning tangible movable goods

in general. However, a passenger's luggage is not "marchandises'.
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26. Except in the case mentioned in ardicle 2, it is essential for the application
of CMR that, in conformity with the intention of the parties, the whole of the
carriage should be performed by road. 1f, in fact, another means of transport

is subsequently used over part of the Journey, CMR governs the carriage up to the
transhipment between the road vehicle and the other means of transport, and this
operation terminates the carriage by road. If, later, the goods are again loaded
onto a road vehicle, CMR will be applicable tc this second Journey by road only

if it too is international within the meaning of the Convention. A situation

of this kind may operate to the disadvantage of the person entitled to dispose of
the goods, who will no longer be protected by CMR, either in respect of the entire
period of the carriage subsequent to the first transhipment, or at lcact, in respect of the
period between that transhipment and the time when the goods are agaln loaded onto a
road vehicle. However, a carrier who, in using another means of transport, has not
complied with the terms of the contract will be answerable therefor in accordance
with the provisions of the applicable national law,

27. CMR applies only to carriage for reward, and this term should be interpreted
broadly., For instance, the reward may not necessarily be é cagh payment. It may
derive from any other benefit granted to the carrier, provided that the value of

the benefit is commensurate with that of the carriage. Unlike CVR, which was
drafted much later, CMR does not stipulate that the carriage must be performed by

a person who is a carrier by trade, Thus, carriage performed for reward by private
individuals is also subject to CMR, even if the volume or value of the goods is
small.

28,  Also, where the carriage consists only of an additional service provided,

for example, by a purchasing agent who has agreed, for reward, to obtain the goods
for the principal at the latter's expense and to forward the goods to him, this

Yoo is carriage for rewsrd subject to CMR.

29, CMR applies to carriage performed by motor vehicles, articulated vehicles,
trailers and semi-trailers, as defined in article 4 of the Convention on Road
Traffic of 19 September 1949, According to that text, the expression "motor vehicle"
means any self~propelled vehicle normally used for the transport of persons or goods
upon a road, other than a vehicle running on rails or comnected to electric
conductors. It would not seem to be very important that States which are bound by
smex 1 to the 1949 Comvention on Road Traffic exclude from this definition motor

cycles having certain characteristics determined by the said annex, while States



which are not bound by this amnex dv wot sxolude them, This cirvoumsiance might,
however, lead in extreme cases to different inteipritatiyns of article 1

paragraphs 1 and 2, of CMR. The expression "articulated vehicle" means any motor
vehicle with a trailer having no front axle and so attached that part of the
trailer is superimposed upon the motor vehicle and a substential part of the weight
of this trailer and of its load is borne by the motor vehicle. It is & trailer of
this kind which is designated by the expression "semi-trailer"., ZIastly, the
"trailer" is any vehicle designed to be drawn by a motor vehicle.

30.  Article 48 of the Convention on Read Traffic of 8 November 1968 provides that

this Comvention shall replace, in relations between the Contracting Parties, the

previoun convontions ou reod iraffic, vind hence, in particeler, thel of 19 Scptember 1949

The new Corvention hue not get entered inmto forece, The dufinitions of the
expressions "motor vehicle", "trailer", "semi-trailer! and "articulated vehicle" are
ronteined  in subparagraphe (p), (q), (r) and (u) of article 1 of this Comvention;
the definitions contained in subparsgraphs {p) and (q) contain reference to
subparagraph (o), in which the expression "power-driven vehicle", which covers them
both, is itself defined. These definitions are as follows:
(o) "Power-driven vehicle" means any self-propelled road
vehicle, other than a moped in the territories of Contracting
Parties which do not treat mopeds as motor cycles, and other
than a rail-borne vehiclej
(p) "Motor vehicle" means any power-driven vehicle which
is normally used for carrying persons or gocds by road or for
drawing, on the road, vehicles used for the carriage of persons
or goods. This term embraces trolley-buses, that is to say,
vehicles connected to an electric conductor and not rail-borne.
It does not cover vehicles, such as agricultural tractors, which
are only incidentally used for carrying persons or goods by
road or for drawing, on the road, vehicles used for the
carriage of persons or goods;
(g) "Trailer" means any vehicle designed to be drawn

by a power—driven vehicle and includes semi-trailers;
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(r) "semi~trailer" means any trailer designed to be coupled to

a motor vehicle in such a way that part of it rests on the motor

vehicle and that & substantial part of ite weight and of the weight of

its load is borne by the motor vehicle.
31, One question which arises ig whether the reference in article 1, paragraph 2,
of CMR has the effect of perpetuating the definitions of the 1949 Convention or
whether it should he assumed that these definilicns are replaced by the new
definiticons contained in the 1968 Comvention aud, if so with effect, from wha* date.
Two prior questions arise: the firsl is whether such replacement is technically
possible, because the terms which appear in article 1, paragraph 2, of CMR and whose
meaning is to be established by reference to the definitions in the administrative
law convention, cannot be changed. Thig first prior guestion may be answered in the
affirmative since the four terms listed in article 1, paragraph 2, of CMR wre all
also defined in the new Comvention. The sccond prior gnestions relaftes to the
intention of the authors of CMR: did they intend to provide CMR with ifs own
definitions suited to certain requircments specific to it, or did they merely wish
to establish a parallel between the concepts of civil law and those of administrative
law? If their intention wag to draft definitions specific to CMR, tliey should,
in the negotiations which led to the conclusion of this convention, havoe examined,
each of the words appearing in the definiticns of the 1949 Convention and, they
gshould, if necessary, have altered o supplemented them in order to achieve a result
which met the specific requirements of CMR. But they did not do so. It may
therefore be assumed that the main objective was to achieve unity with the
administrative law convention in force, and that the replacement of the provisions
of that convention by the definiticns contained in a subsequent convention of the
same nature would be éonsistcnt with the objective pursucd.
32. The 1968 Convention on Road Traffic will not cnter into force at the samo time
for all States partics fo CMR. Is it acceptable that for some of these States
the reference to the administrative law convention should retain ito uvriginal
meaning at a time when other States will be taking the view that ithe refercnce
is to the relevant provisicns of the 1968 Convention on Road Traffic? Buch a
congequence would be contrary tc the unification efforts made with regard to the
material scope of application of CMR. A+ what point in time, thereiorce, will the
reference changc its meaning? Obviously, the States parties to CMR which still

incorporate the provisions of the 1949 Comventicon in their legal order cannct be
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asked to read paragraph 2 as referring to the provisions of another convention
which they have not yet accepted. On the other hand, the reference to the

1968 Convention would not create difficulties for States which are not bound by the
1949 Convention, even if they have not acceded to the 1968 Convention either.

In addition, the authors of article 1, paragraph 2, of CMR did not give any

thought to the question whether the future States parties to CMR would all be parties
to the 1949 Convention on Road Traffic. In cases where States parties to "R

are not parties to that Convention, the relevant definitions contained in it
become part of their law on the basis of the reference appearing in CMR.

The same will apply in the case with the 1968 Convention; and the reference to the
1949 Comvention will have to be considered as relating henceforward to the

1968 Convention from the moment when the latter Convention has already entered

into force and when no State party to CMR is still a contracting party to the

1949 Convention.

33. For the contracting States and, a fortiori, for the private individuals
subject to CMR, it will not be easy to determine this date. It will therefore be
incumbent on the Secretary-General of the United Nations, as depositary of all

the above-mentioned Comventions, to inform the States parties to CMR when the
mement indicated in paragraph 32 above has arrived. The Governments of States
parties to CMR will have to bring the change to the attention of interested

circles and will also have to inform them of the date on which it takes effect.
Since the information will in both cases merely be communicated and no legislation
will be required, the freedom of decision of the courts - which may teke a different
-opinion ~ will not be affected.

34. In accordance with article 1, paragraph 3, the Convention is applicable also
where the carrier is a person of public law. During the negotiations,
consideration was given to the possibility of making an exception in the case of
carriage performed for military authorities; this idea was, however, abandoned,
because measures intended for national defence would not seem to include carriage
for reward.

35. Paragraph 4, subparagraph (a), does not exclude from the scope of application
of CMR the carriage of any packages or letters sent by post, but only carrisge which
is subject to the international postal conventions. The exception provided for

in paragraph 4, subparagraph (b), concerns transport operations which are directly
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related to funerals - for example, the carriage of flowers and wreaths accompanying
the coffin which contains the mortal remains. On the other hand, the exception
does not cover the carriage of objects which are merely intended for funerals
(coffins and wreaths).
36. The text submitted to the ECE Ad Hoc Working Party did not provide for the
exclusion of furniture removals. On the contrary, it contained a series of
special provisions applicable to transport operations of this type. However,
it became apparent that the treatment of these questions would have required
a great deal of time and would have unduly delayed the final drafting of the
Convention. It was not even possible to find a satisfactory definition of the
concept of "furniture removal”, In the Protocol of Signature of 19 May 1956,
which is annexed to the Convention, the signatories of the Convention nevertheless
undertook to negotiate not only a comvention governing combined transport, but
also a convention governing contracts for furniture removals. Negotiations on
those guestions were held from 22 to 26 February 1960 in another ECE Ad Hoc
Working Party, which reached the conclusion that it was preferable to abandon
the idea of a convention governing contracts for furniture removals by road and
merely to draft a set of general conditions which might be stipulated by the
parties to a contract for furniture removal. At its second session, from
4 to 7 January 1961, the Working Party prepared such a text, which was entitled
"General Conditions for International Furniture Removals" and was published in
April 1962, after approval by the Inland Transport Committee.
37« The provisions of CMR may, by agreement between the parties, be made
applicable to situations to which they are not automatically epplicable under
article 1 of the Comventionj in this respect, the case which is probably of the
greatest practical interest is that of relations between principals and forwarding
agents (see, in particular, para. 21 above). Article 41 does not prohibit the
application of CMR in such cases. However, this application can be effected only
within the limits of the right of disposal of the Parties and may not therefore
be contrary to the peremptory rules of the national law which would apply in the
absence of agreement between the parties.
38. With regard to the territorial scope of application of CMR, it should be
noted first that:

Unification of private law is designed inter alia to avoid the need in cases
which relate to more than one legal order, to conduct an examination based on

national conflict-of-laws rules in crder to determine whether, from the substantive
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standpoint, the national law or a foreign law should be applied ahd, in the latfer
cagse, which foreign law. Th~ disadvantages of such a procédure are ohviouss

(1) It calls for a threefold legal examination (cualification, national rules
of private international law, applicable substantive law)j

(¢) It results, on occasion, in the application of a foreign law which is
not familiar to the court, or to the parties and their representatives;

(3} Consistency in the outcome of individual cases, which is one of the
cbjects of private international law, is by no means guaranteed since there may
be considerable differences between the national rules of private internstional
law,

If, on the other hand, an actual sitvation falls within the territorial
scope of application of internationmally unified rules, the tasks are greatly
simplified, since it is necessary only:

(a) to determine whether the unified rule applies to the situation in
guestion; and

(b) if so0, to apply this unified rule.

The disadvantages mentioned above, particularly those mentioned in
subparagraphs (2) and (3), cease to exist,

39. The wider the limits fixed for the territorial scope c¢f application of a
convention aimed at the unification of the law, the easier it is to appreciaie a
legal situation with international implications; and the security of the law is

also correspondingly the greater. This argument is, however, countered by the
considerafion that it is undesirable to vover too nmany situations in which, in the
abgence of unification, the substantive law of a non-contracting State would have
bean applicable in accordance with the principles of private internaticnal law, because
such a broadening of the terriftorial scope of application of the unified rules

might be considered as an infringcment of the sovereign rights of the non-contracting
State. Also, if the territorial scope of applicaticn is too wide, this might even
Jeopardize the secuority of the law, especially in cases in which a person who was
counting on the application of the unified rule finds, to his dismay, that the

courts of a non-contracting State seized with the case are net familiar with the
unification convention and apply their own substantive law cr another non-anified
law designated by their conflict-of-laws rules. A compromise between these two
extremes - and there is never an entirely satisfactory solution - will in some
respects be closer to one extreme and in some respects closer to the other,

depending on the legal, pclitical and economic purposes which the convention in

guestion is designed to service.
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40. The territorial scope of application of CMR is relatively wide, since it is
sufficient for the place of taking over of the goods and the place designated for
delivery to be situated in two different States, of which at least one is a
Contracting State. Thus purely domestic carriage is never subject to CMR.

In selecting this solution to the problem of the territorial scope of application,
much weight was given to the advantages, indicated in paragraph 39 above, of a
unified law with fairly wide territorial limits, and it was also hoped that a
large number of Buropean States would become Parties to (MR in the comparatively
near future, (For technical reagons, carrisge by road to other continents is not
of any great importance.) Once this hope has been realized, the disadvantages
which are also mentioned in paragraph 39 above will be reduced to a minimum. The
rules regarding the territorial scope of application, in conjunction with the

so called "paramount" clause in article 6, paragraph 1 (k) (see paras. 81, 9%

and 94 below), were indeed intended to encourage States to ratify the Convention
or to accede to it as socon as possible. The actual course of events (see the
list of States members in para. 5 above) has proved the authors of CMR to be right.
41. Any State which has signed and ratified CMR, or has acceded to it, is a
Contracting State.

42. Provisions concerning the territorial scope of application of a comvention are
conflict-of-laws rules of private internmational law. When a State incorporates
the convention in its legislation, the provisions thereof become rules of private
international law of the State in question. It would thus be quite wrong

to start by determining the law applicable to a contract of carriage on the

basis of the conflict~of-laws rules of the State of the court seized with the
case, toc the exclusion of the provisions concerning the territorial scope of an
international convention such as CMR, and then -~ and only then - to consider
whether the law thus determined provides for the application of the Convention.
45, The qualifications provided for in CMR are the place of depariture and that of
destination. In expressly indicating that the place of residence and the
nationality of the parties are to be disregarded, the last sentence of article 1,
paragraph 1, merely states explicitly the two gqualifications most commonly used
in private international law. Other possible qualifications which are to be
disregarded ~ in addition to the place of residence and nationality ~ are the
domicile of a party, the place where a pariy cwrreiscs his profession or the

place in which the contract is concluded.



44. CMR is applicable when the place of departure and the place of destination are
situated in two different States, of which at least one is a Contracting State. The
length of the journey between the place of departure and the frontier, or

between the frontier and the place of destination, is of no importance.

Paragraph 5 enables Contracting States to con.lude specizl agreements hetween
themselves with respect to frontier traffic, but no such agreements seem to have
been concluded to date. On the other hand, it was stipulated in the Protocol

uf Signature, which has already been referred to, that the Convention would not
apply to traffic between the United Kingdom of Great Britain and Northern Ireland
and Ireland.

45. The term 'countries" for the purposes of paragraph 1 means subjects of public
international law, if only because one of these States must be a Party to the
Convention, which is vousitio  nly fur a subj-et of internaticnal Jlaw. Transport
operations within one and the same State are thus never subject to CMR, even

where the place of departure and the place of destination within a single State
are situated in territories in which different legal systems are applicable.

46, Where the goods are actually taken over, or where they are actually delivered,
is unimportant. What is important is the place of departure, and the place of
destinagtion, designated by the parties. In the case of the place of departure,
this distinction is hardly significant, for it is extremely rare for a change

to occur in this respect after the conclusion of the contract. Changes in the
place of destination, or premature unloading of the goods before they have

passed the first frontier, do not in any way affect the applicability of the
Convention, Accordingly, a transport operation which should have taken place from
the territory of a non-member State to that of a member State but which, for some
reason or other, ends before the frontier is crossed, may still be subject to

CMR despite the fact that the goods have never reached the territory of a
Contracting State.

47, Where the place of departure and the place of destination indicated in the
consignment note do not coxrrespond tc the real agreement of the parties,

article 4 makes it plain that the real agreement shall prevail, even with respect
to the question of the application of the Convention.

46, CMR is applicable not to a transport operation but o a given contract of
carriage @lthough articles 31 and %2 are an exception to this principle). When

carriasge is performed on the basis of several contracts, sach of which relates
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to part of the journey, CMR is applicable only to those parts of the journey which,

in themselves, satisfy the conditions of CMR with respect to the territorial scope of
application. The question whether one or more coniracts are involved may often be
rather difficult to answer. Even the fact that several consignment notes have been
igsued does not necessarily mean that more than one contract has been concluded,
although it is nevertheless a factor to be taken into consideration. On this point,
as in the case of the material scope of application, the decisive criterion is always
the intent of the parties.

49, The draft submitted to the ECE Ad Hoc Working Party contained datailed regulations
for a consigrment note representing a title to the goods, of a type more or less
corresponding to the maritime bill of lading or to the "ladeschein" in German and
Austrian law. The Ad Hoc Working Party took the view that provisions of this kind
could be dispensed with, since road transport was so rapid that it was superfluous to
issue and use a consigmment note representing a title to the goods. Nevertheless,
article 1, paragraph 5, permits the Contracting Parties to authorize the use of such a
document in their ferritory or, where necessary, to include additional details in the
consignment note provided for in CME, sc that it can be used to represent a title to
the goods. In this respect again, no cases are known of the conclusion of any such
agreements between member States.

50. In all other respects, Contracting States are forbidden to vary the contents of
the Convention by bilateral or multilateral agreement among themselves, The report on
the second session of the Ad Hoc Working Party, dated 6 June 1956 (TRANS/168-TRANS/AWP9/35
gave the dupreonion {paregruph. 1H) that Covtrocting Stater might on the basis of
paragraph 5, reach agreement with non-Contracting States on provisions derogating from
CMR in the case of carriage on the territories of the States parties to such an
agreement but either from a place of departure and/or to a destination not situated

on the territory of a Contracting State; but this appears to be misunderstanding.

The Convention cannoi be cut up into bilateral slices. Any Contracting State is
entitled to require full application of the Convention in any other Contracting State.
The wording of article 1, paragraph 5, can be explained by the fact that the authors
never doubted that the conclusion of agreements derogating from CMR with
non-Contracting States would be contrary to the Convention. The only doubt arose with
regard to cases in which the Contracting States might agree on dercgations among
themselves, and it is this which is prohibited by paragraph 5. It would; indeed, be
illogical if two Contracting States were prevented from agreeing between themselves on
rules derogating from CMR but were permitted to do so if they were joined in their
agreement by a third State which had not accepted CMR and which might even be

gituated in another continent.
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Article 2
51. In the cpinion of the authors of the CMR, the situation described in this article
does not comstitute a combined transport operation, but a transport operction which is
performed simultancously at twe different levels and may be described as "piggy-back!
carriage, The cbject of the carriage by road is the goods carried, whereas the object
of the carriage by the other means of transport is the road vehicle, including the
goods located in or on this vehicle., This explains vhy transhipment is prohibited.
However, the distinetion in regerd to the object of the carriage is merely a legal
fiction in cases where, for the application of article 14 concerning circumstances
which make it impossible to perform the carriage, it is nccessary to resort to
transhipment which will not, however, be taken into account legelly.
52. article 2 does not apply vhere a container is dispetched initially by road, then -
without the motor vehicle - by another means of trensport, and possibly at the end of
thic journey again by road, since the container is not a means of transﬁort and it is
even less a road vechicle. o
5%, The first sentence of paragraph 1 refers to carriige by sea, rail, inland water-
ways or air. At the time of the conclusion of CMR these were the only known means of
transport and the intention was therefore to include all possible forms of "piggy-bacl"
carriage. It would be in keeping with the spirit of the provision to apply it alsc to
situations in vhich ‘the road vehicle is tronsported by a mesns of tronsport which is
not reforred to in article 2 merely because it was wnlmown at the time of the conclusion
of CIR - for cxomple, a hovercreft.
54+ The rule in article 2 epplies cqually vhere corricge by another meane of tronsport
is cffected on the firet or the lest port of the journcy, provided thot the road
vehicle is not loaded only vhen it is elready on board the other meons of tranusport.
or provided that it has not then clready boen unlonded., A first or lagt part of tho
Journoy, carricd out in thin way by enother merns of trensport moy oven, wder cortain
conditions, tronsform o nationnl contract of cnrriege into a contrnct of corriage
vneer UMR,
55. For article 2 to he cppliceble, it is not ncoccusexry that corricge by the other
merng of transpert should be cccessory, from the standpoint of the longth of the
different parta of the journey. Corricrs by different meons of trenepeort never become
"guccesgive corriers" within the mecning of crfticle 34 o sca.
56, The purpose of the article is to onsure thet tho person entitled to disposc of

the goods st1ll hao someonc vhom he cen held liable - nomely, the carrier vho has
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concluded the contract of corriage by road. However, the poréon he helds licble rmust
be eoble, by acticn for rocovery, to recover the compemsation prnid by him in 2ll cascs
where the damage is not of his deing. His right of recovery should cxtend to the
linit of the amount hc hes paid himself. However, this latter condition opplics only
vhere the liability of the corrier by the other memns of trenspert vis-a-vis the
carricr by rond is governed by provisions of percmpbory lew (this is a first nove in
the dircction of o "network" systcn, such as that provided for in scverol draft
conventions on corbined trinsport) (sce pera. 6 cbove). It wes not desgirchble to go
further than this and to drop this restriction sltogether since, in thot cesc, tho
carricr by rcnd might rcach rgrecment with the corricr by the other means of trancpert
on cbusive rclicf from or linitation of lishility, to the disadventage of the perscn
entitled to disposc of the goods.

57. Article 2 implics also that, in the intention of the two partics, no provision wes
nede for transhiprient. The carricr by road connct hinsclf evede hig 1icbhility under
article 2 by rcsorting tc a transhipnent which was not initiclly provided for., On the
other hend, if he is obliged by uwnforescen circumgtonecs to tronship the goods, the
application of sxticle 2 will ke cnsurced by tho roeforence tu such circumstonces in
article 17,

58. In certein legislations, the legnl principle to the cffect o person noy be linble
girmitancously con thc basis of two different cnpacitics in which he is ccting is
unknown, Parogropn 2, which cxprcssly provides for such a pessibility, woas added
ricrcly to permit o better understonding of the situation in Bteotes vhere this double
linbility is not at prosent lnown,

59. Aftcr the conclusion of CHR, ccrtnin autheritics wondered whether erticle 2 wes
compatible with the Convention of 18 September 1961, Supplementory to the Worsaw
Cenventicn, for the Unificrtion of Certoin Rules rclating to International Corriege
hy Adr Performed by a Person other than the Controcting Cerricr (Guadslajor: Convention)
and in particular with orticle IT of that Cenvention. The firet point €t be mode in
this counnexion is thot the question should hove hewn put the other way round since the
Guadalejarn Convention come into force long wffcr CMR. However thot ney be, the
question scons to be bracd on o nisunderstending. £ corricr by road who is ot thoe
panc time the controcting or actuel coarvier by ~ix is not relicved cof his lichility

a8 the carricr by road. Vhcere in this sccend cepacity his liebility is governed by
rir low, it is so geverncd -nly indircctly end on the basis of CMR, i.c, on tho

besis of the refercnce in article 2, prrograph 1. It is obvious that this corricr

cannet scek roenvery fron himself, 4lse, CMR in no wey provents the purscn entitlced
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to disposce of the goods from dircetly invoking the Licbility of the cerricr in his
caprcity as carrier by cir; this is in fect onc of the puiposes wnderlying parcgroph 2
of article 2. However, justified claims by the persen entitled to dispose of thie goods
against the carricr, in one or cther capocity, will in goneral be identical, and the
result will be the same irrespective of whether the porson entitled to dispose of the
goods bases his claim on CMR or on oir law.

60. The application of the lew of the othor memns of trancport is provided for only
under three cumuletive conditions ~ nomely thet the demage is not caused by en act ox
omission of the caxrier by road, thet the demage rogulis from an cvent which could
only have occurred during thc carriage of the rowd vehicle by the other mcans of
transport, and that the event occtually occurred by reason of corriage by this other
meang of tronsport.

6l. Similar provisions arc to be found in almost all conventions deeling with the
liability of a contractor sincec, in enterpriscs of o certain size, domage is hordly
over caused by the controctor personclly. In cccordence with erticle 3 of CMR,
thercfore, the carrier cannot cleim thot his liability for certain acte or omissions
is excluded - for exemple, by virtue of orticle 17, peragroph 2 - on the grounds that
these acts or omissions vore not hig own but thosc of the personsg referred to in
article 3.

62, The French and English versions of article 3 arc not identicel. It moy, however,
be affirmed that the groups of persons referred to are as follows:

(a) the agents snd scrvonts of the carricrs

(b) persons who, thoush not agents or scrvants of the carricr, cxercisc n regular
activity in his cnterprisc;

(c) persons who, though not conforming to the criteria stated in (a) and (b) sbove,
are chgaged ot the roquest of the carricr in the porformance of o particular trancport
operation., This category includes the sub-corricr cnd his cgents and soxvents, but
does not include pecrsons from whom the corricr may have hired the wohicle or the
agents and servants of the lattor, except vhore they participate in the carringe in
some other woy, for cxample as drivers. This is cleor frem axticle 17, parceroph 33
o spocicl rule stating thet the corrier shell not boe relicved of his lichility by
reason of the wrongful cct or neglect of the person from whom he mey have hired the
vchicle, or of the agents or servants of the lattcr, would be supcrilucus if thesc

persons were included in the list in article 3.



6%3. The carrier is responsible cven for certain persons whosoe agsigtonce in performing
the cerriage wes not initinlly provided for, but whose services have to be resorted

to = for example, as o result of an accident ~ in order to moke it possible to continue
the corringo.

64. The poersons listed in erticle 3 must have ceted (or omitted to act), within the
seope of their cmployment; nets ond omisgiong which foil to satisfy this condition con
give risc only to o perscnnl cxtro-controctual liaobility of the said persons. This
congideration leads onc to draw certain distinctions between the differont groups
referred to in paragraph 62, Vhere for cxample o person vho belongs to group («) or (b),
nd is driving a truclk which is not intended for the carriege of the goods of the
claimant but for the crrriage of other goods, damages the goods of the cleoimant, his act
st be considered ce Loving been committed by the corricr himself. The situation is
lifferent, however, in the cose of o driver of o vchicle which has been hired by the
carricr f{ur the coarriage of goods other then those of the cloimant, and where the
Iriver is on agent or scrvent of the porson from vhom the vehicle is hired,

(5. The consignment note is mercly o document of proof; but there are certain
cxceptions to this prineiple. Tor exomple, the oxercise of the right of disposal in
weenrdence with nrticle 12, paragroph 5(&), is depondent on the production of the
consignment note, so that the vnluc of the goods in excess of the liability limit
(article 24) wmd the rmount represcnting special interest in delivery (srticle 26) can
bc clodmcd only if they are declercd in the consgimmment note. Also, the provisions of
rticles 34 to 40 relating to coarriege by scveral successive corricrs con be applied
only if the second and cach of the subscquent carriers have nccepted the consignment
wobe.

66, It moy be askod whother cortain other particulors mentioned in erticle 6,
paragroph 2 - in addition to those rclating to the value of the goods in cxcess of the
limit (article 24) ond the special intorost in delivery (article 26) - also have 2
congtitutive offcet, This question will be declt with in greoter detail in connexion
rith orticle 6, parsgraph 2 (sce pnras, 32-87 bolow).

67, Onc exorple of on irregularity might bo the casc vhore o sub-carrier is showm as
the cerricr in the consignment note. This crror, whether intentional or not, docs not
trensform the corricr - whe hag scturlly concluded the contract of carriage - into on

rgenty  ond it decs not remove the controct from the scope of CMR.
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Lrticle 5
68. The CIR stotes that the issuing of the consignnent noto is esmpulss 7, but it
dues net expressly soy which of the twe partics to the cuntrrct is ¢bliged to issuc
it. It noy be concluded thot both pertics, cach within his cvm cecnenic ficld, are
abliged to trke all ncccsscery stops with o view te the iswpning of the consignnent
note. This is not on omissicm In MR which conld be nade mod by the cpplicotion of
a nationel law obliging onc of the two partics t- issuc the eonsipmnent note.  The
CMR appears to ossunc, however, thot in proctice the censigm:cnt note will usurlly he
issucd by the cerricr, This isg clcor fren the wording «f the third pontone. of
poragroaph 1, waich stotus that the first eopy vhell e honded £ the sender, vhile the
third copy shcoll be retained by the corricr.
69. If onc of the prrtics, after concluding the controct of carrirge, refuscs to
co-yperate in the issuing of the consisnnent note, such blheviour would prebobly
constitute justificble grounds for the othor party te cencel tho
centract, The question vhather the cedd cther party ceuld alse clein dencges, ~nd if
80 te what extoent, would hove to be determined in cceordonce with the epplicebl.
naticnal law. Tn theory, o porty which ingistod thot o consigmnent note showld be
igsued in accordoncc with the roquircnents of (MR cculd alsc toke legol nction to
compel the other porty fo co-opercte, provided thet such legnl acticn wvere nermittced
by the epplicable law. In proctice such logel oction would be peintless, since it
would invelve too long o dolny in the cnxringe of the goods.
70. Since, as hos been explained aboveo, the obligetion to issuc the comsiganent note
rcete with both partice, foilure te do so based on an agrecnont between the paztics
cennet give rise, between then, to on obligotion to pey capensotion, but night, in
sore cascs result in the inposition of ndministroative pencltics. It noy olse hoppen
that o« consignmcnt'notc hos been issucd, but contrins inesmplote oxr incrrroct
infornation: the question of liechility in such erses is governcd by exticle 7.
Tle The igsuc of morc then three originel copics is not purnitted, but CER nokes ne
provision for any pencltics in this rospect.  Since both prriics ore required to sign
the tronspert docuient, tho lickility o~f one prrty connot boe invoked by the other
porty on the bosgis «f o notionel lew cxeept in coscs whers the issuing of nore thon
three originnls is the result of frouwd by the gceond perty. Certificd truce copics,
unsertificed copics or dheotocopics, which nry be rogquired for Custons ~r uther
rdninistrotive formelitice, moy be node without mny restriction cs tc their nmumber.
72, It dig o f ne importrnce vhether the ennsignment note is issucd ond sigmed befiye

or ofter the tolidng over of the grods by the corrier,
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73+ The term "sender! which recurs meverel timcs in this orticle should net bo
interpreted os mecrning thrt, if o consignmont note is siencd by o principal cther than
the sender, the controct of crrringe is no longer subiect to CIR: the pruvisions of
this Convention, in particulrr thosc rcleting to lichility, orc still cppliceble to
the contrect, It moy olso be pointed out thut signeture of the document by ¢ principcl,
in place of the scnder, would mercly constitute m irregnlerity within tho moaning of
erticle.4 end would not offcet cither the existence or volidity of the contract of
crrricge, vhich would romedn subject to CHR,
74+ Numbering of the copicn of the consignment note is not roquircd., The text merely
congiders that the copy hended to the sender is the first, thet which accompenics the
goods is the sccond end thet which is reteined by the carricr is the third.
75+ According to porcgroph 2, o single contrect of corrisge may for practical ronsons
involve the issuing of o numbor of consignment notes (crch in threc originel copics),
Each porty to tho controact hos the right to require the other party to co-operatc oB
nccessary in the issuing of the desired number of consignnent notes. With regeord to
the legal possibility of onc perty compelling the other o co-oparctc in this ragpect,
rcforence should be mede to the obscrvations in poragroph 69 obove.

Argicle 6
76. The provisions of persgraph 1 cnd paragraph 2 arc both obligatory for the parties -~
thot is %o sy, the partics must include thesc perticulers in the comsignmont notce. The
fact thet one party hes not complied with this obligetion docs not, cecording o
axrticle 4, affcet cither the existence or the velidity of the contrnct of carriege or
agein the applicotion of CMR, but may give risc to other penaltics whish are the subject
in perticular of article T,
77. The "description in common usc" of dengerous geods (paragraph 1(£)) mey be ony
description which is genernlly kmown ond vnderstocd in the country of departurc. It mey
be doubted whether thé turms uscd in the ennexes to the Zuropeon Agrocment of
30 Sceptouber 1957 concerning the Inteornetional Cexricge of Dengerous Goods by Road (ADR)
wvill gufficc in 2ll coscs since, cspecially in the cose of roburn corricge, it is
impossible to toke the vicwr thet the ngents ond servents of the carricr should have
up-to-date copics of these emnexes with then in order to dotcrmine the naturc of the
goods,
78. The so-called "poromount” cleusce in parcgroph 1(k) is intended in the first
instonce to notify the consignec thet the carringe is subject to CMR. The Principel ain
of this clemsc, however, i; to cnsurc that the Convention, or rather the private law

provisions of the Convention, crc cpplicd in courts locnted outside the
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controcting Statcs, by conferring on thesc provisicns the naturce of cocnditions agreed
upon between the prriics.

79. Lrticle 31, paragreph 1, of CMR mentions ccrtein courts smd tribunals in which
the porties moay cnforcce their rights arising cut of corricge under this Convention,
The designation of a jurisdiction by agrecment between the partics coen be velidly nede
cnly if the partics arc in agrecnent on the competence of courts of controcting States.
Nevertheless, on acticn may still be brought in onc of the States in whosc tcerritory
‘(a) the defendant is ordinorily rcsident, cr hes his principal plecc of busincss, or
the branch or agency through which the contract of corringe wes mode, cr (b) the placc
where the goods werc taken over by the corricr or the plecc designoted fér delivery is
situated,

No distinction is madc in this casc botween the courts of centrocting Stotes end
thosa of non~contracting States. Bringing on ceticn before o ¢ urt of a2 non-
econtracting country will thercfore be permissible in occordonce with article 31,
paragroph 1, if cne of the places referred to sbove is situated in the territery of
this ncn-contracting State. Also, the courts of nin~controacting Statcs con always
doclare that they arc competent, whorce their own legislotion pexnits then t do so,
gince thoy erc not bound cither by article 31, vporagreph 1, cr by the other provisiins
of CMR,

80, It is thereforc esscrtial tn cnvisoge the prssibility that legel proccedings
vhich, acccrding to the lav ~f contracting States, are subject to COMR noy be brought
befere courts of non-contracting Statoes.

Yhet theon will be the cffcets of the OR rulce conccrning the territorial filld
~f application, in the casc of cctirns brourht before the courte of nen-contrecting
Stotcs? These crurts will in the first plece cpply the Conventicon if the rules of
privete intormeotional lew in their own legislatirn refor to the substentive lew of o
centrocting Stete.  They ney, however, cxclude frem this applicetion cortoin
previsione vhich they Lelicve te be contrery to public policy in the Sfete te vhich
they belone.  They may olse apply the previsione of CiE, nt os rulcs of low but os
the content of the controct of corriage, if the peortics hove node thelr controctual
rclations subject to M, The epplicaticn of CGR in this way will houvover be
rostricted not only by considcrationes f public policy, bub ols - by tha poercptory
mles of law in the logiglati-m of the Stete cencermed - rulcs which do et oll-w for
eny derognticn by agrecnont between the porties.

81, In crdcr %o gunrentoc the spplicetion of the provisi-ns of CHMR by non-c .nvrocting
Stoatcs, at lcast as conditicns agreed upen betwoen the partics (vithin the Llimits

indicated chove in peragreph 80), article 6, persgreph 1(k) pr:vides that the
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consignnent note must contoin o~ statement thot the corricge is subject, notwithstonding
any clausc to the controry, to the réginme estoblished by the Convention. It has not
beon possible as yot to detorminc vhether the courts of non-contracting States do in
fact rcgord this stotement in the consignment notce os 2 controctual provision frocly
egreed upon, It appears doubtful, morcover, vhethor they give preforonce to this
clouso in ecnscs whore, in cddition to it, there is in fact o stipuletion to the
centrory betweoen the pertics, In cortoin cageg, however, the paramount clause may load
the courts of non-controcting Stotes to #pply the Convention in circumstances in which
it would not ctherwisc have beon opplied,

With regerd to the problem of the penaltics provided for in article T, parogroph 3,
reference should be made to peragraphs 93 and 94 below.
82, In the casc nf ecch of the particulers listed in article 6, paragraph 2, the
question rriscs as to hov one should interpret o situation in which, though the
circumstonces cnvisnged in parcgroph 2 cxist, no roforcnce is mede o them in the
consignnent nete. On this point, it scoms that there are two conflicting vicws; the
first based on the rule in articlc 4, is that tho sbsence of my refercnee in the
consignment notc is immeterinl, whilc the gsceond, based on article 7, prragraph l(b),
is thet the sender or any other porson cntitled to disposc of the goods has no right to
clain compensation from the carrier in coscs where the lattor fails to comply with an
instruction which hes been given to hin but which is not menmtioned in the consignment
notc, These two views have been cxpressed in particular in conmeoxion with +he
colleetion of "cash on delivery" chorges (sub—pnragrmph (c}) ond the agreed time-limit
within vwhich the carringe is to be coarricd out (sub~paregroph (£)).

It is clear that the problenm comnet be resolved in the sanc way in the casc of all
the particulers mentioned in parsgreph 2.
83. In the first place, the question docs not arisc in the case of sub~porngroph {(a),
since erticles 24 and 26 stote oxpreossly thot o value for the goods in cxcess of the
linit of lichility, or o spccial intorest in delivery, con be claimed only whore the
enounts concerned ore cntered in the consignment note. Stipulntions of this naturc
which verce not nentioned in the consignment note would thorefore be null and void,
84. lmong the other particulers, we must melke a distinction botwcen thosc which rclate
in n contrectual cbligotion of the corricr eond thosc which serve = difforent DUTPOSC,
The first cotogory includes the prohibition on tronshipnent (swb-percgroph (2)), the
collection of "eash on delivery" cherges (sub-parcgreph (c¢)), instructions rogerding
Insurcnec of the goods (sub-paragraph (c)) and the rgreed time-linit for delivery

(sub-porrgroph (£)).
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The ontrics in the conpigmnent note as provided for in paragraph 2 rust be based
on crnditions stipuleted by the partics at the lotest ot the tine of signature of the
censigmnent note, However, the possibility of cgrecnent on other stipulations ot o
loter stoge cannot be cxcluded. Thus the abscnee of a refercnee in the consipmment
note to o stipulotion mnde ot o latcr stege docs not in ony woy constitnte precf thot
the stipulation ves never agreed uprn; the clainment who wishes to inveke 1t - just as
if he were invelzing o stipulaticn vhich was nade pricr te the signaturc ~f the
consignment note, but which for somc rocson, c.g. negligence, is net nentioned in the
consismnent note - will be able to prove its cxistence in some other way. But sheuld
he be able to derive rny banefit from such proof?

85. The seader is responeible, under crticle 7, poregraph 1(b), for the loss ond
arege sustained by the corricr by rooson of the inaccurccy or inadequacy of the
prriiculars rcferred to in crticle 6, porogroph 2. It docs not appear to be nccossary
to consider vhether the terms "ineccuracy" cnd "inadequocy" cover elso the abscence of
thege perticulers, gsince if inadcquacy gives risc to respensibility the seme
censegquence st follew o fortiori in the absence of the particulars in gquesticm,

Ono noy osk vheother the term "loss and demage', in this context, noy include also
tla losscs sustedined by the corricr by reescen of the fact thot he, for his part, will
lisve hed $o compenscte the clainant (who in meny coscs will be the scnder) for failurc
%5 curply vith o sccondery obligation. Buch on intcrpretation, which would nean thet
the sonder weuld hove to poy compeasstion to hinmself, could be cccopbed only if thore
hed been no wroneful oct or neglect cn the part of the cerricr. The concept of
lisbility fir o weragful act or nepleet is in no wey incompetible with the principle
~f ehicotive lickility stated in ecrticle 17, since this (bjective liability epplios
enly in coses of losg of the geode cr denoge thercts rr - theugh here the questicn
boeones rather nsre complicoted, since article 6, porngroph 2(2), deols with the sane
question - of dclay in delivery; orticle 19 nekes it clear when such deley shell be
deoened 4 hove ~ceurrcd. The stipulotioms betweon the purtics refcrred i in
peregreph 2(e), (e}, (¢) ma ({) may thorefere pive risc to liability on the part of
the corricr, oven if thesc stipuletions have net beon nenticncd in the consignnent
nitg, but rmly on condiftion that the corrier hes comnittod o wrengful cet.  The
¢uestion as to the coges in which the cenduct of the corricr shall be deoned to be
wrcnoful must be decided in cccordence with the nationel law. Vhero the latter
containg no other rules on the burden of prosf, the goneenl principlc applicoble is
thet the burden of preof rests on the party who invokes o wrengful feilure by

another porty to corply with on obligntion.
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86, This orgunent appears t¢ be supported by the fact that, under article 21, the
carriecr is lisblc for failure fto collecet a "eash on delivery" charge which should heve
been colleetod under the terms of the contract of corringe. This article does not

sey that the instruction riven to the corriecr st be included in the censipmment
ncte., However, if onc were $ adhere strictly to the ideo of on objective lichility
which exists cven if the ebligniicn to ecllect o Meash on delivery” cherge is nob
nentioned in the consignnient note, article 13 would crcete an int . leroble situcticn
for the corricr since, aceording t: article 13, the consignec nay demand delivery cf
the goods %o be nade but is required o pay only the cherges shovm to be due on the
consignmont note. Vhere the latter contamins no doteils regording poymont, the eorricr
is therefore obligod to dolivor the prods without being eble to force the consigneo to
noke cny paynent.

87. The absonce of the particulers listed in gub-barcgraphs (b) and (g) canmot creote
licbility for thc cerricr who has feiled to fulfil = sccondery obligatien. Vhere the
cexricr collects fren the consignec the chorges duc frem the sander in rocordance with
the contractucl situntion, this will give risc nerely tc reimburscnent errengencnts.
On the othor hand, under article 11, poregroph 3, the carrier is licble in the snne
way os an agent - i.o., in principle, in casc of o wrongful oet con his part - for the
loss or incnrrcct usc of the docunonts speeified in ond accompanying the crnsignment
noto or in ony other wey deposited with the corricr. Docunents cceonponying the
consignnent note but not specified thorein must ncverthcless be considered cs hoving
boon doposited with the carricr; otherwisc it weuld be impoessible for the corricr to
lcsc them or noke inccrreet use of thom. JAccordingly, the list referred to in sub-
porcaraph (o) serves nercly rs e noons of proef.

88. In the light of prticle 7, perasroph 1(c¢), the cbove cerments on crticle 6,
paragraph 2, apply elsc to parcgraph 3 of the sane erticle, provided thot the
particulars roferrcd to involve cn obligation by the carricr. Lrticlc 12, paragroph 3,
even ccnfors effective frrec on an sptioncl ontry ~ nonely, the entry concerning

the consignec's right of disposal. There cre other centries which, agoin, rre uscd for
purpcses of proof, such ns those rclating to the dongerrus noture of the goeds end the
preccutions to be token (orticle 22, paregreph 1), those which desipmete o juricdicticn
(articlo 31, porogranh 1), oy thosc which constitutc on cybitretion aprcenent

(prticle 33). In the twe lest nentioned crscs, catry in the coneipmnent note is
poerticulerly impertent, since these stipulations exc also binding on the consignoc,
whose rights derive from the contrect of corricge; he should ot least be informed of

the procedurcs whercby he cen onforce his rights.



Article 7

89. In cases where a consignment note has been issued but the particulars it contains,
with the exception of the name and address of the carrier and the paramount clause

(see paras. 78 to 8L sbove), are inaccurate or inadequate, the sender is in principle
liable to the carrier for all resulting expenses, logs or damage. In paragraph 87
above, we considered the situation in which the losses sustained by the carrier are
equal to his liability to the claiment, who is in most cases the sender. With regard
to paragraph 1(a), a situation of this kind would rarely arise because the particulars
in question relate to facts which the carrier ie required to check or which cannot give
rise to a presumption against him (articles 8 and 9). Article 6, paragraph 1(3), may
possibly be considered as an exception, if the carrier has failed to comply with
instructions which are not entered in the consignment note and if, in this connexion,
he has committed a wrongful act.

90. The standard example of loss or damage sustained by the carrier as a result of an
inaccurate entry in the consignment note is that which occurs when the weight of the
goods indicated is less than the actual weight. This may lead %o overloading of the
vehicle and may thus result, for example, in damage to the vehicle.

91. Paragreph 2 presupposes that the sender has requested the carrier to make the
required entries. Cn the other hand, this provision does not state that such a request
must be presumed. It will therefore be necessary to provide proof either of an express
request, or at least of a tacit request, in the form of a conclusive act such that

this act cannot be interpreted as anything other than a request for the particulars to
be entered.

92, The sender's liability is not limited in respect of the amount of compensation
due. _

93, The legal interpretation and the purpose of the paramount clause have been fully
explained in paragraphs 78 1o 81 above. Responsibility for entering this clause in the
consignment note rests always and in a1l circumstances with the carrier. For this, he
alone may be liable vis-3-vis the person entitled to dispose of the goods, and any
liability in the reverse direction is excluded. What expenses, loss and damage may be
caused by the absence of the paramount clause? In the first place, there may be some
doubts in the minds of the parties - or even, during legal proceedings, on the part of
a court of a contracting State - as to whether the conditions necessary for the

application of CMR, i.e. those relating to its scope of application ratione materiae

and ratione loci, have been fulfiiled. The investigations necessary for this purpose

may give rise to expenses, both ouiside and during the proceedings. In cases where
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it is determined that the contract of carriage is in fact subject to CMR and that there
would not have been any doubts in that respect if the paramount clause had appeared in
the consignment note, the carrier is liable for the expense thus incurred.

94. The main case covered by this provision is, however, that in which a court of a
non~contracting State has not applied CMR, but would have applied it if the consignment
note had contained the paramount clause. It is also necessary that the person entitled
to dispose of the goods should have sustained loss or damage as a result of the fact
that CMR has not been applied, i.e. as a result of the decision of the court of the
non-contracting State which has not applied the Convention., The system is logical in
itself, but nevertheless raises one problem which is primarily of a practical nature,
and another probvlem which is more theoretical. The practical problem is that of proof,
How can a person who is entitled to dispose of the goods, and who in the non-contracting
State has received less compensation or no compensaticn at all, prove that the court of
the non-contracting State would have applied CMR if the consignment note had contained
the paramount clause, and that the application of CMR would have led to a decision
which was more favourable to him? It isg mainly the first point which seems almost
impossible to prove. At present, there are no known decisions by courts of
non-contracting States which have or have not attributed a legal effect to a paramount
clause contained in a contract of carriage. Even if any such decisions were known,
however, it would not be possible to use them as a basis for determining the results of
other proceedings and, in particular, of proceedings before a court of a non-contracting
State other than one whose decisions were known. The theoretical difficulty arises

from the need for a contracting State to deny legal effects to a decision rendered in

a nen—contracting State and to consider such g decision merely as a simple fact.
Bilateral or multilateral conventions regarding the recognition and enforcement of

legal decisions might, however, oblige the contracting State to ascribe to the decisions
of courts of the non-contracting State - where necessary, after the completion of certain
formalities - had the same effects as those of the decisicns of its own courts. In
guch a dilemma, a contracting State would not be able, either, to give preference to

CMR as lex posterior or lex specialis because, in the eyes of the non-contracting

State, CMR is not law. Article 7, paragraph 3, might therefore give rise to a conflict
between the cbligations resulting from various conventions. As stated above, no case
of this kind has thus far been noted.

Article 8
95. Certain members of the ECE Ad Hoo Working Party took the view that, in paragraph 1,
the carrier should be obliged alsc to check the gross weight of the goods or their

quantity otherwise expressed. However, the majority was of the opinion that such a
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check would involve expenses and a loss of time which the carrier could not be required
to sustain without compensation. Under paragraph 3, thereforé, the sender is entitled
to request the carrier to check the quantity ~ or even the contents of the packages -
only against payment of the costs of checking. When no check is made, the entxy in the
consignment note relating to the gross weight of the goods or their quantity otherwise
expressed does not give rise to a presumption under article 9. If, on the other hand,
& check is made, the system chosen in paragreph 3 also rules out any presumption. This
paragraph is based on the idea that the check will be duly made and that the result
will be entered in the consignment note. Such an entry is more then a presumption. It
constitutes proof which may nevertheless be the subject of proof a contrario establishing,
for example, that the scale or any other device used to measure the quantity wae
defective.

96. Article 8, paragraph 1, does not enunciate a recommendation, but, rather, an
obligation for the carrier. The only penalties provided for are, however, that the
carrier who does not comply with the obligation will be bound by the presumption in
article 9, paragraph 2, and that he might lose his right to compensation by the sender,
in accordance with article 10. In some decisions, article 8, parsgraph 1, has been
interpreted to mean that the carrier who has not complied with the obtligaticn to check
the goods is liable for damage to them which might hﬁve Ybeen avoided if they had been
checked; but this interpretation manifestly goes beyond the purpose of this provision.
97. For the purpese of paragraph 1(v), the term "apparent condition of the goods and
their packaging" covers all aspects which may be checked by careful external inspection
or, where necessary, by touching; but the use of apparatus of any kind of devices is
not envisaged. If, for example, goods intended for carriage in refrigerated vehicles
may be handed over for carriage only below a certain temperature, the carrier cannct be
required, as part of the check which he is obliged to carry out under paragraph 1(b),
to determine whether this temperature has been exceeded unless the difference is s0
great that i1t may be determined from outside by touching the goods an their packaging.
98, The wording of paragraphs 1 and 2 is not entirely satisfactory. The system is as
follows:

When the carrier, in the course of the check he ig obliged to carry out under
paragraph 1, finds that the number of packages and their marks and numbers are not in
conformity with the entries in the consignment note or when the apparent condition of
the goods and their packaging leads him %o note some defects, he must enter his
reservations in the consignment note. No grounds have to be specified for reservations
concerning the number of packages and their numbers, but grounds do have %o be given for

reservations concerning the apparent condition of the goods and their packaging. The
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statement of the grounds may be brief and the carrier may merely indicate the defects
noted and also the manner in which he carried out the check on which his findings are
based. When the carrier has no reasonable means of checking the number of packages

and their marks and numbers, he must enter reservations in the consignment note together
with the grounds on which they are based. Means are reasonable when they are such that
a diligent carrier may be required to have them at his disposal and make use of them.
Thus, & carrier cannct be required to count several thousand small packages of identical
appearance and to examine their marks and numbers, particularly when the loading is
carried out by several persons simultaneously in order to save time.

99. When there is an obligation to specify the grounds for reservations, reservations
for which no grounds have been given have nc effect, unless the sender has agreed to
them.

100. In the last sentence of paragraph 2, a distinction is mede between reservations
which have been expressly agreed to and those which have not been agreed to. AIl
reservations must, of course, be entered before the first copy of the consignment note
is finally handed to the sender. Any reservations which the carrier may subsequently
enter in the two other copies of the consignment note will obviously have no effect.
The legal consequences of reservations vary depending on whether they are reservations
concerning inaccuracies (paragraph 1(a)), reservations concerning defects (paragraph 1(b))
or reservations stating that it was impossible to carry out a check in acecordance with
paragraph 1(a).

10l. If reservations concerning inaccuracies or defects are not agreed to, the
consequence - under the terms of article 9, paragraph 2 - will be that there is no
presumption regarding acocuracy or inaccuracy or regarding apparent condition or defect.
If a reservation on grounds of the lack of reasonable means of checking is not agreed
to, it wiil first have to be weighed by the court before which the case is brought. If
the court comee to the conclusion that the check was impossible or could not reasonably
have been required of the carrier, the situation is the same as that which has just
been described above in the case where reservetions concerning inaccuracies or defects
are not agreed to; there is no presumption and the question of the existence of such
inaccuracies or defects remains open and subject to determination by the court.

102. On the other hand, if reservations concerning inaccuracies or defects are agreed
to, they constitute proof. Proof a contraric is, of course, allowed but is usually
extremely difficult. If reservations concerning the lack of reasonable means of
checking are agreed to, they merely prove that such means were lacking. The guestion
a8 tc whether there are any inaccuracies in the entries relating to the number of
packages and their marks and numbers remains open, and cannot be the subject of a

pregumption.
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103. One opinion which is occasionally expressed in this connexion is inacceptable.
This is the opinion that reservations which are not asgreed to have no legal effect and
that, if the sender is unwilling to be bound by a resexrvation, the only course open 1o
the carrier is to refuse to perform the carriage. But the last sentence of article 8,
paragraph 2, does not state that reservations which are not agreed to have no effect,
and article 9, paragraph 2, does not spesk of reservations which are agreed to. Thus,
the situation is rather that the sender, when he is unwilling not only to agree to the
reservation but also to waive the presumption referred to in article 9, paragraph 2,
has no other possibility than to break the contract. In such a case, it is for the
national law to determine whether he is liable for damages. In this connexion, the
question whether or not the reservation was justified may well be of decisive importance.
104. A resexvation cannot be considered to be agreed to merely by reason of the fact
that the sender has signed the consignment note, which he is in any case required to
do by article 5, paragraph 1. Agreement must, on the contrary, be expressed in an
additional entry.l -
Article 9

105. According to paragraph 1, the consignment note is prima facie evidence of the
conditions of the contract, provided that they are stated in the consignment note, and
of the receipt of the goods by the carfier. This paragraph does not refer to the
gross weight of those goods or their quantity otherwise expressed; on this point, the
rule stated in article 8, paragraph 3, does not need to be supplemented because the
check which has been duly made, and whose results are entered in the consignment note,
provides evidence of the quantity of the goods (see para. 95 above).
106. Unfortunately, as regards the burden of proof, CMR contains many different concepts.
Thus, it refers to the need for proof (for example, in the second sentence of
article 18, paragraph 2), tc the need to establish a certain fact (for example, in the
first sentence of article 18, paragraph 2), to prima facie evidence {in article 9,
paragraph 1), and, in many places, 1o a presumption which is rebuttable (for example,
in article 9, paragraph 2). All these concepts will inevitably be understood and
interpreted in different ways in the national law of contracting States. Apparently,
the intention of the A4 Hoc Weorking Party was as follows:

- that "prcof" is to be understood in a formal sense, and particularly with

reference to legal proceedings;
~ that "establish" is to be understood to mean "make probable"; he who
"Egtablishes" demonstrates convinecingly the high degree of probability

attaching to his assertions;



- 32 -

- that the term "prima facie evidence" ("faire foi") is to mean that a

certain state of affairs must be deemed to be accepted.unless the

contrary is proved; there does not seem to be any substantive difference

between prime facie evidence and the "presumption" which is rebuttable,

since the choice of one or the other of these terms is dictated rather

by linguistic considerations.
107. With regard to the legal conseguences of reservations which are agreed to or not
agreed to, reference should be made to paragraphs 100 to 104 asbove.
108. In the case of a claim made within the time-limits, the combined operation of
erticle 9 and of article 30, paragraph 1, cannot have the result of creating a
presumption to the contrary, i.e. a presumption that loss or damage occurred during
carriage. It will be presumed only that the carrier received the goods in good
apparent condition; in addition, any presumption of delivery in good apparent
condition will be ruled out. In the case of apparent loss or damage, it will of course
be most probable that the loss or damage occurred during carriage and not as a result
of an act or an omissicn by the consignee at the time of unlocading. With regard to
loss or demege which is not apparent, and in cases where the contents of the packages
have not been checked at the request of the sender in accordance with article 8,
paragraph 3, and where the claim is made within the time limits, there is no
presumption with regard to the existence or non-existence of loss or damage at the time
when the goods were taken over by the carrier or with regard to the existence or
nen-existence of loss or damage upon delivery. In such cases, these questions are for
the courts alone to determine as they think fit.

Article 10

109. This provision relates to compensation for damage caused by goods which have not
been properly packed. -By virtue of article 17, paragraph 4(b), the carrier is
relieved of all liability to *the person entitled to dispose of goods which have not
been preoperly packed,
11C. The sender is liable for demage caused to the carrier and, in particular, to his
vehicle, but also, by extension, for damage caused to other persons or to the property
of other claimants to whom the carrier may have to pay compensation either in
accordance with CMR or in accordance with other rules of law. The costs which the
sender is liable to pay may be those which were necessary to remedy the packaging
defect, when such a defect was noted during carriage and damage could be avoided only
by incurring such costs, In such a case, the ligbility of the sender, which asccording
to CMR arises out of the contract of carriage, is not subject to any limitations as to

amount, When the sender has committed a default equivalent to wilful misconduct
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(see article 29), an action may be brought against him during the three-year period of
limitation provided for in article 32, paragraph 1. An action not based on the contract
mey, also, where appropriate, be brought against the sender on the basis of a national
law.
111. The relief from liability provided for at the end of the article is justified by
the fact that the carrier is required by article 8, paragraphe 1 and 2, to check the
apparent condition of the packaging and to enter the relevant reservations in the
consignment note. When the packaging defect is not apparent, but is known to the
carrier, his agreement to perform the carriage without reservations implies at least
a wrongful act on the part of both parties and, in such a cage, it would not be
Justifiable to entitle the carrier to claim damages from the sender.

Article 11
112. With regard to the.concept of delivery, reference should be made to paragraph 149
below.
113, The "other formalities" are those which aTe required for any administrative
reesons, for example, in respect of health checks, import or export restrictions and
exchange control. These formalities must usually be completed when goods are carried
across a frontier, but may, in general, also be required during the entire period of
the performance of carriage in the territory of a given State, the carrier being
required to produce certain documents or provide certain information to the authorities
whenever he is requested to do so.
114. The carrier is not required to know which documents and information are
necessary; this obligation rests with the sender only.
115. The wording of paragraph 2, which differs from that of article 10, demonstrates
thereby that, in this case, the sender is also liable for demage caused by the losa,
damage or late delivery of his own goods and this means that the carrier is relieved
of such liability. The liability of the sender and, conseguently, the relief of the
carrier from liability cannot be invoked when the carrier himself has committed g
wrongful act. In this connexion, the carrier may, for example, have expressly offered
to the sender to indicate to him which documents and information are necessary, and
it may then appear that the indications he has given are incorrect. Such an offer and
the actual provision of information are not contrary to article 41, paragraph 1, read
in connexion with article 8, paragraphs 1 and 2, because they do not involve any
change in the rights and obligations srising out of the contract of carriage but,

rather, an additional service for which special remuneration might be duve. In such a
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case, the sender would not te liable on the basis of article 11, paragraph 2. The
questlon whether the carrier is, in such a case, liasble to the‘person entitled to
dispose of the goods for any delay in delivery must be determined according to the
criteria of article 17. There might be some apportionment of liability under the terms
of article 17, paragraph 5.

116. The word "gommissionnaire", which is used in the French version of paragraph 3

(”agent" in the English version), is not very suitable and should undoubtedly be taken

to mean a "commigsionnaire de transport" ("forwarding agent"). The national law will

then have to decide in which circumstances {objective 1iability, liability for a
wrongful act, burden of proof) the carrier who is considered to be such a forwarding
agent is to be declared liable. In any case, his lisbility is limited to the amcunt
which would have been payable in the event of loss of the goods. The liability of the
sender provided for in paragraph 2 is not, however, limited.
117. Paragraph 3 does not refer to incorrect use, or use in a manner contrary to the
intentions of the sender of, the information provided by the sender to the carrier in
accordance with paragraph 1. Again, it will be for the national to determine whether
or not such use of the information mskes the carrier liszble and, if sc, what the possible
limits of such liability will be.

Article 12
118. In the light of the rules contained in article 1, paragraph 1, regarding scope of
application, the exercise of the right to dispose of the goods cannct exclude a
contract of carriesge from the scope of CMR. Similarly, measures for the carriage of
goods across frontiers in the course of a transport operation which, according to the
original intention of the parties, was to have remained purely internal cannot make
CMR applicable. These principles are obviously not valid when it is clear that the

parties have acted in fraudem legis, either in order to make CMR applicable (in cases

where the parties at no time intended to send the goods abroad) or to prevent the
application of CMR (in cases where the parties knew from the outset that arrangements
would subseguently be made to carry the goods abroad. )

119. For the consignee to avail himself of the right of disposal provided for in
paragraph 3, 1{ is necessary that an entry to this effect shounld be made in the
consignment note (article €, paragraph 3) and that the consignee, at the time when he
wishes to exercise his right of disposal, should already have in his possession the

copy of the consignment note originally handed to the sender (paragraph 5(a)). There
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may thus be a breask in continuity - in cther words, a time when no one can dispose of
the goods. During the negotiations in the Ad Hoc Working Party, certain delegations
expressed the view that the consignee should be given a right of disposal as soon as he
took possession of the first copy of the consignment note from the sender, even if the
consignment note contained no entry to this effect. Such a rule would, however, have
been contrary to the principle that the consignment note is not a negotiable instrument,
but principally a document of proof.
12C. In addition to the possibilities provided for in paragraphs 2 and 3, the consignee
may exercise the rights arising out of the contract of carriage, and thus alsc the right
of disposal, when the goods have not arrived at the place designated for delivery
within the time-limit provided for or considered reasonable (article 13, paragraph 1,
and article 19).
121, The last phrase in paragraph 5(a) does not mean that the carrier can always claim
reimbursement for costs and compensation for demages before complying with the
instructions., However, when the carrier has good reason to believe that the person
who has given him the instructions will be insolvent or hesitant to psy, he may request
that the amounts in question should be paid to him in advance or that adequate
security should be provided.
122, For the purposes of paragraph 5(b), it is not enough that the carrying ocut of the
instructions should not be in accordance with the intentions of the carrier. The
right of refusal exists only if the carrying out of the instructions will seriously
interfere with the normal activities of the carrier's enterprise.
123. The main purpose of paragraph 5(c) is to exclude any possibility of the division of
gocds which are carried under the cover of a single consignment note and, particularly,
of their delivexy to different consignees, If, in accordance with article 5,
paragraph 2, several consignment notes have been issued for goods to be loaded in
different vehicles or for goods of different kinds or goods divided into different lots,
the prohibition contained in paragraph 5(c) will not apply.
124, In accordance with paragraph 7, the carrier's liability is not subject to
iimitaticn.

Article 1%
125. The "place" designated for delivery must be understood as a geographical unit.
Thus, the consignee may require the delivery of the second copy of the consignment note
and the delivery of the goods when the vehicle has arrived at the carrier's agency
located in the city where the delivery is to be made. For this purpose, it is not
necessary for the consignee to hand to the carrier the first copy of the consignment

note.
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126. If the goods have not arrived by the agreed delivery date or within the time it
would be reasonable to allow the carrier (article 19), the consignee may, when there is
evidence that the goods have been lost, avail nimself of the right provided for in
article 17, paragraph 1. If there is no evidence that the goods have been lost, he may
claim his rights after the expiry of the time limit provided for in article 20. The
rights arising out of the contract of carriage include the right of disposal which,
when there is no evidence that the goods have been lost, passes to the consignee
irrespective of whether the place where the goods are located at the time of the
trensfer of this right is known or nct. However, this is not the case if the sender
has changed his instructicns regarding the delivery or if he has given orders that the
goods should be sent back %o him. In such cases, the original consignee is no longer

s consignee. The right does not pass to the consignee, either, in cases when the
sender has given orders for the temporary suspension of the performance of carriage,
because botn the delivery date which may have been agreed upon and the time-limit
reasonably allowed to the carrier (article 19) would be changed by such instructions.
127. Certain members of the ECE Ad Hoc Working Party considered that paragraph 2 was
too severe on the consignee, but the majority was of the opinion that the carrier must
be protected against a consignee who, in order to evade his obligation to pay the ccsts
resulting from the consignment note, might claim that damage had occurred and might
then wish to pay ccmpensation in the smount of the difference between the sums due from
him end the compensation to which he claimed to be entitled. When the goods have been
lost, paragraph 2 is of little importance. If the carrier, in an action brought
ageinst him on grounds of demages which occurred during carriage, claime that the
consignee is not the person entitled to dispose of the goods because he has not paid
the sums due in accordance with the congignment note, the court may, in its decision,
fix an esmount of compensation equal %o the difference between the sums and the total
compensation payable. That would be even easier since, according to article 23,
paragraph 4, the carrier is obliged to refund, to the person entitled te dispose of the
goods, the carriage charges and other charges incurred in regpect of the carriage.

When the goods arrive at the place designated for delivery and the consignee alleges
damage or delay in delivery which constitutes grounds for compensation, the carrier is
not, however, bound to hand over the gocds. On the contrary, he is entitled, in the
event of a dispute, to demand an sdequate guarantee from the consignee and the dispute
nay be brought befdre s court which will decide on the amount or value of this guarantee;
taking into account all the circumstances of the case. It should be stressed that the
word "eaution" in the French text is rot to be understood as having the same meaning as
it usually has in French legal terminologiy. Here, this term applies %o any kind of
gsevurity, which may be a deposit of a sum of money as security according to the usual
meaning in French terminology, or a8 safeguarding the rights of the carrier in any

other manner.



Article 14

128. Paragraph 1 deals only with cases in which the carriage cannot be performed
in accordance with the terms entered in the consignment note, which msy, for
instance, contain a statement that transhipment is not allowed (article 6,
peragraph 2(a)), or an agreed time~limit for delivery (article 6, paragraph 2(f)),
or instructions regarding the route to be taken (article 6, paragraph 3).

Article 14 does not apply to the difficulties which may arise during
carriage but do not make it imposeible to perform the carriage in accordance with
the terms entered in the consignment note, even if the carriage becomes more costly
for the carrier or interferes with the normal activities of his enterprise. If in
such circumstances the carrier does not continue performance of the carriage, this
would simply meen that he hag failed to provide services he had promised in the
contract for carriage. Such cases do not fall within the scope of (MR; any
compensation that might be payable is a matter which is governed by the national
law. If on the contrary the carrier accepts the difficulties of the situation and
continues the carriage, he may - depending on the agreement between the parties ~
be entitled to additional remuneration. CMR makes no provision for this case
either, which must be deslt with according to the national law.
129. Paragraph 1 of article 14 has to e read in conjunction with article 16,
paragraph 2. Instead of asking for instructions from the person entitled to
dispose of the goods, the carrier may unload the goods and deem the carriage to be
at an end.
130. In the case provided for in article 12, paragraph 3, the congignee is already
regarded as having the right of disposal and instructions must be sought from him,
This is so even if the consignee is not yet in a position to produce the first copy
of the consignment note (article 12, parsgraph 5(a)). The sender has in any case
logt his right of disposal coumpletely.
131. Paragraph 2 contains two conditions which are very different in content.
This peragraph alsc gives rise to difficulties of interpretation since it has,
intentionally, been omitted frem the reference at the beginning of article 16,
paragraph 2. Let us imagine a situation in which the carrier was unwilling to
congider the carriage to be at an end snd had asked for instructions, and in which
carriage seetled to be possible in conditions differing from those provided for in
the consignment note. There is no provision here to cover the case in which the
carrier does not receive instructions in ressonable time and the conditions Jjust
mentioned have in the weantime changed, so that it is no longer possible to perform

the carriage, even under conditions differing from those laid down in the
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consignment note. One solution would be to say that in such a cage, since
paragraph 2 is no longer applicable, it will be necessary to refer back to
paragraph 1, which is worded in more general terms, that paragraph 1 is referred
to in article 16, paragraph 2, and that the carrier is therefore free to consider
the carriage to be at an end and to unload the goods, although he had asked for
ingtructions.
132, The wording of the last phrase in paragraph 2 makes it clear that it would be
wrong to expect too much of the carrier when he has to act in place of the person
entitled to dispose of the goods; it is enough that he should make use of all the
knowledge he has regarding the situation and the intentions of the person entitled
to dispose of the goods, znd that he ghould act in good faith.

Article 15
133, Vith regard to the concept of the '"place designated for delivery", reference
should be made to parsgraph 125 shove.
134. Circumsgtances preventing delivery may be of varicus kinds. The technicsl
facilities needed for unloading the goods wmay not be available; the consignee may
be impossible to find, or he may refuse the goods; or he may be prepsred to accept
the goods but not to pay the amounts sghown in the consigrment note. The
lagt~-mentioned case seems to be equivalent to a refusal of the goods, and the
second sentence of paragraph 1 would in that case be applicable. In the first two
cases, difficulties may arise if the sender, when asked for instructions by the
carrier, is no longer sble tc produce the first copy of the consignment note
because he has already sent it to the consignee. There would appear to be no other
golution to this difficulty than that provided for in article 16, paragraph 2,
which gtates that the carrier may unload the goods for account of the person
entitled to dispose of them, whereupon the czrriage is deemed tc be at an end.
This pogsibility is in any event open to the carrier, if he so desires, in the case
of any circumstances proventing delivery.
135. Where, in accordance with parasgraph 2, the consignee who has firgt refused
the goods later requires delivery but his request is incompatible with the sender's
instructions, the carrier must comply with the wishes of the paxty whose
instructions he received first (in writing, by cable or telex, or even orally).
136. The reversal of roles provided for in paragraph 3 spplies only in the context
of article 15. It ceonnot be extended tc cover the cese in which the consignee has
acquired his right of disposal not under article 12, parsgraph %, but under
article 12, paragraph 2, or in sccordance with the second sentence of article 13,

paragraph 1. In these circumstances, the coriginal sender remains the gendcr and
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the original consignee remains the consignee. The carrier is meither required nor
authorized to deliver the goods to the new consignee designated hy the original
consignee who has first refused the goods but later required delivery thereof.
Article 16
137. The word "ou" in the French text of paragraph 1 is not used in its precise
sense; the carrier is entitled to recover both the cost of his reguest for
instructions Qsually very little)} and any expenses entailed in carrying out such
instructions (which may be considersbly higher).
138. The exception referred to in the concluding phrase of paragraph 1 amplies
not only to any wrongful act or neglect of the carrier when asking for or carrying
out instructions, but also and more particularly to any wrongful sct or neglect
which may have led to the circumstances preventing performance of the carriage or
delivery, and may thus have wade the request for instructions necessary. For this
exception to apply, it is not enough that the circumstsnces preventing delivery
should have arisen as the result of sgome act by the carrier (such as his choice of
route) or of some occurrence in his enterprise (such as a vehicle breakdown
neceggitating transhipment of the goods, in gpite of a statement in the consignment
note that transhipment is not allowed); it is essential also to prove that the
act of the carrier is wrongful. The example of a vehicle breakdown necessitating
trenshipment is of some interest: since the vprinciples of lisbility set forth in
article 17, and in particular the rule contained in paragraph 3 thereof, do not
apply to the question of the recovery of the costs referred to in article 16,
paragraph 1, the carrier will be entitled to recover the cosgts. If, however, the
transhipment which becomes necessary as a result of a breakdown due to a defect
in the vehicle leads to the loss of or damesge to the goods, or if the time
necessary for transhipment prevents delivery within the time-limit, then the
carrier will be 6bliged to comwensate the perscn entitled to dispose of lle goods
for the damzge cauéed.
139. Reference has already been made to the carrier's option under paregraph 2
of this article (see paragraphs 131 and 134 sbove). When the goods have been
unleaded, carriage is deemed %o be at an end. Unloading in this case is therefore
equivalent to delivery, especially in respect to the rules regarding liability
contained in article 17. After unloading, a new legal relation is created between
the carrier and the person entitled tc dispose of the goods. The text refers
merely to the holding of the goods on trust and states that the carrier, if he
entrusts the goods to a third party, shall not bte under any liability except for

any wrongful act or neglect in the choice of such third party (culps in eligendo).
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All other questions are governed by the naticnal law - particularly the question
of the carrier's liability as depositary and the question of the amount of any
compensation which may be payable, which is in any event not subject toc the CMR
limitations orn liebility. The national law applicable ig determined by the
conflict-of-laws rules of the court seized with the case. There is no particular
reason for arguing that the applicsble national law should be that to which the
contract of carriage would have been subject if CMR had not been applicable.

140. The lasgt sentence in Paragraph 2 says that certain expenses shall remain
chargeable against the goods; and the term used here is intentionally unspecific.
CMR does not purport to regulate any right the carrier may have as creditor to
detain the goods carried. Whether there is any lien or right of retention and if
80 whether it extends to retaining possession is a matter to be determined by the
national law which the court decides is applicable. Nevertheless, if the
applicable nationsl law ig the law of a Contracting State, it must, pursuant to
TMR, make provision for such a guarantee of the carrier's rights as creditor.
Where the applicable national law is that of g non-contracting State, a court of

a Contracting State will not be able to apply it unless it provides for such a
guarantee in one form or another.

141. Apart from the charges already specified in the consignment note, the
expenses which may be chargeable against the goods are primarily the costs of any
measures taken to safeguard the goods and also the cost of unloading. This
provision is not intended to apply to any costs incurred only after performance of
the contract of carriage proper has come to an end; +this is ¢lear from the use of
the word "remain'". Such costs and any guarantee for their recovery through a lien
or depositary's right of retention may be taken into account only on the bagis of
the applicable national law.

142, Paragraph 3 assumes that carriage ig at an end in accordance with

paragraph 2, and that the carrier has become 2 depositary. The second sentence
must be understood to mean - though this is not stated expressly - that, if the
conditions referred to in the first sentence are not gatisfied, the carrier who
has become a Gepositary must first seek instructions from the person entitled 1o
dispose of the goods if he wants to sell them.

143, The ingtructions which the carrier msy ressonably be required to carry out
are instructions which comply with the requirements of article 12, paragraph 5(b),
provided that such instructions can be carried out. The carrier cannot be

required to carry out instructions which are so unregsonable that they would
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obviously involve the loss of or at any rate some serious deterioration in the
value of the goods, since the carrier might in such a case suffer loss from the
fact that he would no longer be able to consider the goods as sufficient security
for his expenses.
144. The words "pursusnt to this article" in parsgraph 4 refer in fact only to
paragraph 3, since there is no reference in the article to any sale of goods other
then that to which the carrier may proceed as provided in paragraph 3.
145, Paragraph 5 is one of the few conflict-of-laws rules in the Convention
which refer to a particular national law (see also article 32, paragraph 4).
This rule must be understood to refer to the substantive law of the place where
the goods are situated, to the exclusion therefore of the conflict-of-laws rules
of that law, since the intention of the authors of the Convention was not to
provide that any national law which might be designated by conflict-of-laws rules
should be applicable, but to create an unambiguous situation., This interpretation
would seem to be confirmed by the reference to "law or cugtom" on a footing of
equality; customary law never includes any conflict-of-laws rules,
Article 17

146, It would be wrong to conclude from paragraph 1 that the carrier cennot be
held liable for damages other then those arising from the loss of or damege to
the goods or from any delay in delivery. Some other lisbilities of the carrier
derive from (MR itself (cf. article 7, paragraph 3, and article 21), and others
from national lavws.
147. The highly complicated question as to whc may invoke the liability of the
carrier is not expressly dealt with by CMR. This right must be attributed first
to the person'who has concluded the contract of carriasge with the carrier, eﬁen
if this person has not himself suffered any material damage - for instance, if he
is & shipping agent and has not yet himeelf indemnified his principel. In most
cagses the other party to the contract of carriage will at the same time be the
gender. Where the sender is not the other party to the contract of carriage but
suffers material dsmage, he will nevertheless have the above-mentioned right,
gince the principal will have concluded the contrset with the carrier for the
benefit of e third party, who is of course precisely the sender. If, however, the
gender is not the other party to the contract of carriage and has nct suffered
material damage either, he will nct have the right to invoke the liability of the
carricr.

‘The consignee will always have this right in a case of the kind referred to

in article 1%, waragraph 1., When the goods have arrived at the destination, he
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is entitled to require dslivery; in this context, delivery means complete
delivery, without any damzge and within the time-limit. The second sentence of
article 13, paragraph 1, allows the consignee to enforce in his own name against
the carrier any rights arising from the contract of carriage if the loss of the
goods is established or if the goods have not arrived after the expiry of the
time-limit for delivery.

With regard to persons other than the principal, the sender or the consignee,
rights can be sttributed to them only if such rights have been validly assigned to
them by the person originally entitled to dispose of the goods, or if the
applicable national law provides for statutory assignment of rights, as if often
the case where an ingurer has indemnified the injured party; it follows that the
carrier may have to face legitimate claims from several parties for the same
demage. In this case, the carrier will rely for his protection either on the
provisions of national laws concerning cases where there are several creditors or
on national proccdural laws which allow for third party notice or litis denunciato
("Streitverkiindung")., One may also envisage 2 system of guarantees to be given
by one or other of the creditors, a system which will also have to be based on a
national law.

148. The liability régime established by article 17 is not a system of lisbility
for wrongful act or neglect, with reversal of the burden of proof but a system of
objective liability. However, the principle of liability for damage occurring
during = certain period, or as a result of failure to ohserve a time-limit, is
subject to many exceptions in the foxm of relief from liability.

149. The opinion is often expressed that delivery takes place at the time when
the carrier allows the consignee to unload goods which are at that moment still
on the vehicle. Thig may be the case in certain national laws; but it is not the
case for the purpose of CMR, ss is clear from the use of the term "unloading" in
paragraph 4(c). If unloading was always undertaken sutomatically at the
consighnee'!s risk, relief from liability in this case would be meaningless. The
taking over of the goods occurs at the moment vhen they pass from the contrel of
the sender to that of the carrier, irrespective of when the carriage actually
begine. Similarly, delivery takes place at the woment when the goods leave the
carrier's control and pass under the control of the consignee. The determination
of the exact moment is a question of fact. The taking over of the goods may ccecur
before, during or after loading and stowing of the goods; similarly, delivery,
whereby the physical capacity to dispose of the goods passes from the carrier to

the consignee, may take place before, during or after unloading.



i50. Where a receptacle or package arrives without its contents, this can be
described a8 a partial loss only if the recentacle or packeging is of some value
to the person entitled tc dispose of the goods.

151. Tor the carrier to be relieved of his liability in accordance with
paragraph 2, it is not sufficient that the loss, damage or delay should have been
caused by the claiment; the claimant must also have committed some wrongful act
or neglect. One exception to this principle is the case where the dsmage has been
caused by some instruction from the claimant, in which case the act or neglect
need not be wrongful. With regard to the csse where the claimant's instructions
were the consequence of scme wrongful act or neglect by the carrier, the text
refers to the provisions in article 16, paregraph 1, on this point, therefore,
reference should be made to the commentary on that provision (paragrenh 178 above).
The expression "claimant' must be understood, in this context, in the seme sense
a8 in parsgraph 1 (see paragraph 147 sbove). TInstead of using the expression

"the wrongful act or neglect of the claimant", it would have been better to say
"the wrongful act or neglect of a claimant", since the carrier cammot be liable to
one claimant in cases where another claimant has caused the damage by his'wrongful
gct or negiect.

152. An "inherent vice of the goods" must not be confused with the "nature of
certain kinds of goods" which, in the words of paragraph 4(d), perticularly
exposes them to certain risks. For paragraph 2 to apply, there must be some
definite defect in the goods, as compared with other gocds of the same nature as
normally carried.

153. The concluding words of paragraph 2 constitute one of the many definitions
of the concept of circumstances which cannot be avoided, which is very close to
the concept of force majeure. It is of course well known that the definition of

the concept of force majeure differs considerably, not only between different

legal orders but even, in many cases, within one and the seme legal order. It is
essential, when applying the formulation used in (MR, to try not to be influsnced
by national definitions of this kind or by the mesning which national courts or
Jjurists attribute to them. A comparison of the (MR rule with national definitions
of force majeure shows, first, that CMR does nct mention the condition of
unforeseezbility, which is often required. It is indeed difficult to imagine many
cages in which it would be possible to foresee particular circumstances (in time)
but impogsible to avoid them; but, in any event, the carrier coculd in such cases

be relieved of liability.
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The provision is often distorted by the introduction of ideas originating in
certain legal systems which take into account only externai circumstances or
events. Such an interpretstion is not in keeping with the text or with the
intention of the authors. This is confirmed inter alia by the existence of
paragraph 3, which would be superfluous if s restrictive interpretation of this
kind had been intended. The carrier may thus, in accordance with paragraph 2,
be relieved of liability if he provides proof of circumstances which he could not
avoid, and the consequences of which he was uneble to prevent, even if the
circumstances in question occurred within his enterprise. Some examples of such
circumstances might be: a strike which the carrier could not have avoided even by
making financial promises to his employees; or an unforeseen breakdown of a
vehicle which is not due to a defect in its condition. The carrier might also
claim relief from lisbility on grounds of a traffic accident which was not caused
by him or by any of the persons for whom he is responsible under article 3., He
could not in general be relieved of liability for theft of the goods by a third
party, unless the theft took place in circumstances so unusual that the carrier,
even acting with the greatest possible diligence, could not have prevented it.
154. BSome writers have come tc a conclusion which is different from that set out
above, and their line of reasoning has been as follows: the term "force majeure"
wag used in earlier versions of CIM; when CIM was revised in 1952, this term was
rerlaced, in article 27, paragraph 2, by the formulation which now eppears in CMR;
thege writers maintain that this amendment was not designed to change the
substance of the provision, and that the same must be true in the case of CMR
which - on this point as on many others - follows CIM. This ergument is not
convincing. In the first place, it is often difficult to ascertain the opinion
of representatives who have drafted an intermational convention - and of course
opinions may have been divided; but in any case their views could not have been
contrary to the relatively clear wording of the convention itself, which has
acquired the force of law as a result of its acceptance by naticnal perliamemts. I%
cannot he argued, by way of interpretation, that black should be white because
that was what the negotiators meant it to be. Even if this conclusion were
(wrongly) accepted in the cage of CIhM, it could not affect another intermational
agreement, which was negotiated by different persons and to which different States
are parties. In the negotiations which led to the drafting of CMR, there was mo
statement by a delegation - let alone unanimous agreement - to the effect that +¥he
terms used in article 17, paragraph 2, should exclude any circumstances occurring

within the carrier's enterprise.
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155. The words "defective condition of the vehicle" which appesr in waragraph 3
ghould, in principle, be interpreted broadly. However, they do not cover the case
in which the functioning of & vehicle proved to be in perfect order hes been
interrupted by exceptional circumstsnces (for instance, a tyre burst caused by nails
scattered along the rvad or by sherp stones which the driver of the vehicle was not
able to see in time although he was proceeding at a speed in keeping with the other
conditions of traffic, and which he was therefore unable to avoid, or rock-falls).
156, Defects in such items of the vehicle'!s equipment as are degigned to protect
the goods from the weather are not dealt with in article 17, paregrsph 3, but are
the subject of special rules contained in article 18, paragraph 4.

157. If the vehicle is merely unsuitsble for the carriage of certain types of
goods, this constitutes a defective condition only in cases where the carrier is
sware of the unsuitability (becsuse, for instance, the sender has drawn his
attention to some particular requirements arising from the nature of the goods to
be carried), or where he should have been aware of it (for instéﬁce, where carriage
of goods of that nature is so commonplace that the unsuitability should have been
obvious to any carrier knowing his trade).

158. By argumentum a majori ad minug, it must be coneluded from the lest phrase in
paragraph 3 that the carrier cannot be relicved of liasbility on grounds of
unavoidable circumstances (parsgreph 2) which were the consequence of acts or
omissions - even if nct wrongful - of the person from whom he has hired the vehicle
or of thz latter's sgents or servants.

159, Among the six grounds listed in parsgraph 4 for relief from liability,

(a), (&), (e) and (f) do not hitherto appear to have csused any major difficulties.
In the case envisaged in (a), the sender will have accepted a special risk in full
knowledge of the facts and in order to reduce the cost of carriage. There is no
difficulty regarding proof, since the agreement tc use open unsheeted vehicles must
have been specified in the consignment note {in accordsnce with article 6,
peragraph 3). Where, for instance, it is found by expert appraisal that the goods
have been damaged only by exposurs to weather, the situation is unambiguous. The
case envisaged in (b) will rarely give rise to any difficulty regarding proof,
becauge the carrier is required to check the epparent condition of the packing
{article 8, paragraph 1(b)). If he does not check the apparent condition snd does
not enter any reservations in the consignment note, it is presumed, in accordance
with article 9, parsgraph 2, that the packing was in good condition. It must not

be sgsumed that an article withcut packing is necessarily exposed to rigk;
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experience shows that the carriage, for instance, of new motor vehicles without
packing does not involve any special risk. The important point is whether goods of
the type in question are normally capable of withstanding the rigks usually
occurring during carriage (shaking or impect).

160. The greatest difficulties have hitherto been caused by the provision contained
in (c), which has been the subject of many legal decisions rendered on the
provisions of CMR. Unfortunately, these decisions differ, mainly because they tend
to introduce national legal concepts into the context of CMR. The decisions range
from one extreme - to the effect that the sender is always responsible for loading
and perhaps even for stowage and, if the carrier performs or collaborates in those
operations, he is merely acting on behalf of the sender - to the other extreme - to
the effect that the carrier is always responsible for correct stowing and that he
will have committed a wrongful act or neglect, if the gender has loaded and stowed
the goods and he, the carrier, has not checked that the stowsge is satisfactory.
Some decisions go se far as to say that failure to check the stowage smounts to a
wrongful act equivalent to wilful wisconduct, within the meaning of article 29; if
the carrier has checked the stowage and found it to be unsatisfactory, he must -

it is argued -- require the sender to unload the goods in order to load and stow
them again more satisfactorily. Lastly, some decisions make a subtle distinction
between the notion of stowage and that of securing, and say that stowage may in
certain circumstances still be the responsibility of the sender while securing the
goods would always be the respongibility of the carrier.

161. Almost all these decisions distort the text and the intentions of its
authors. The mere existence of the special provision in paragraph 4(c) shows
clearly that under the CMR régime, the operations mentioned therein may be
performed by either of the contracting parties and that the authors of the
Convention carefully avoided attributing eny obligation in that respect to either
party, just as they did in the CMR rulee which state that a consignment note must
be made out. There is nowhere any suggestion of referring to the provisions of
national laws concerning this matter. It may of course be acknowledged that in
accordance with traffic safety regulations, the driver of the vehicle (and perhaps
also the owner or licence-holder) are responsible for seeing that the goods loaded
thereon are stowed and secured in such a manmer that the vehicle does not constitute
a danger to draffic. However, this is an cbligation under public law and not under
the contract of cerriage. The possibility of applying paragraph 4{(c) must, therefore,
be weighed solely on the basis of the actual circumstances. It is essential to
determine which of the contracting parties actually performed the operatioms. This

mey not always be eagy, since the employees of one of the contracting parties may
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often have co-operated with those of the other. In that case, the operation will
be deemed to have been performed by the party which, either in person or through his
servent or agent, took charge of the cperation. If no proof is available, there
can be no relief from liability since, under paragraph £, the burden of procf lies
on the carrier. It is also possible, for instance, that the loading has been
performed by the sender and the stowage by the carrier. The damage wmay just as
well have been caused by unsatisfactory loading as by unsatisfactory stowage; in
this case, paragraph 5 would apply.

162. The carrier can no longer claim to be relieved of ligbility if he has unloaded
and re-loaded the goods during carriage, or if he has changed the gtowage effected
by the gender, even in cases where these measures were necessitated by circumstances
beyond his control (such as Customs inspection).

163. If the vehicle is over-loaded by the sender and a traffic accident results
from the over-loading, the carrier is relieved of liability. He ig also relieved
of 1iability when such an accident results in damage to the vehicle which
subsequently causes damage to the goods or deley in delivery., The carrier cannot,
however, be relieved of liability if the vehicle is so loaded by the sender that it
strikes a bridge under which it has to pass; the cause of this accident is not the
loading, but the driver's failure to appreciate the dimensions of his loaded
vehicle.

164. It is obvious that, although this provision is intended to cover cases where
damage is caused during the operations referred to in peragraph 4(c), it is less
important in these cases thsn in the case of damage which is caused during carriage
but is the consequence of wnsatisfactory loading or stowage.

165. There have been fewer decisions concerning paragraph 4(d). In theory ot
leasV; however, this provision does present some difficulties. The Tisks mentioned
in subparagraph (&) arise to some extent in regard to nearly all types of goods,
some of them being more liable to these risks and others less. Although (MR does
not anywhere use the concept of "diligent carrier", it seems essential to resort to
this concept in this particular case. The carrier can be relieved of 1iability
only when the dsmage is not the result of a wrongful act or neglect on his part.

To what extent is the list ia paragraph 4 a list of grounds on which the
carrier mey be relieved of liability, and not merely s statement of the basig for
reversing the burden of proof referred to in article 18, paragraph 27 This is a
question of appreciation., It is essential to determine, in each case, the efforts
which are necessary to avert the dangers specified. When it is impossible to avoid

them, or so difficult to aveid them that the carrier could not be expected to make



~ 48 -

the effort required, there is no longer any need to take article 18, paragraph 2
into consideration. If, on the other hand; measures to prevént the damege could
have been taken so easily that the carrier must be deemed to be negligent if he
has not taken them, reversal of the burden of proof in accordance with article 18,
bParagraph 2, will be of little help to him, Cases in which Paragraprh 4 may be
applied under the terms of article 18, paragraph 2, fall between these extremes,
166. With regard to subparagraph (e), the situation is similar 4o that mentioned
in parsgraph 159 above in the case of subparagraph (b). In this context too the
carrier has an obligation to check (article 8, paragraph 1(2)). If he does not
enter any reservations in the consignment note, the presumption follows, in
accordance with article 9, prarsgraph 2, that the marks énd mmbers on the packages
correspond with the statements in the consigrment note. In order to claim relief
from liability, the carrier must therefore first furnish proof to the contrary.
Damage may regult Primarily from the fact that the carrier has made & migtake with
inadequately wmarked Packages and has delivered them to some person other than the
consignee. ‘

167. Livestock, as referred to in subparagraph (£), are subject to a régime which
is closely gimilar to that provided for in the case of the goods mentioned in
subparagraph (d). However, the carrier's duty to act as a diligent carrier is
expressly menticned and defined in article 18, paragraph 5. In this connexion,
paragraphs 2 and 5 of article 18 give rise to some specially complicated rules
concerning the burden of proof. 1In cases where the goods carried are livestock,
the carrier must firgt prove that he has taken all the steps normally incumbent on
him in the circumstances, and that he has complied with any special instructions
issued to him (normally, by the sender). When he is able to furnish proof to this
effect; the presumption under article 18, paragraph 2, is that the damage has been
caused by special circumstances inherent in this type of carriage, since livestock
are exposed to certain risks when trangported. However, the claimant for his part
Day prove that those risks were not the cause of the damage; +there night, for
ingtance, have been a traffic accident for which the carrier cannot be relieved of
liability on the basig of article 17, paragraph 2, or the duration of the carriage
mey have been excessively long, which can be & danger even for snimals receiving
normal care, whereag experience has shown that no such risk is incurred where the
duration of the carriage is normel.

168. The wording of paragraph 5 shows fairly clesrly that the carrier's liability
for loss, damege or deley in delivery is regarded as an objective liability and not
liability for g wrongful act or neglect.
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There is no mention of a wrongful act or neglect attributable tc one or other
of the contracting parties; on the contrary, the liability of the carrier is
presumed in the case of certain causes of dsmage, i.e. for all causes other than the
grounds for relief from lisbility which are listed restrictively. Where
circumstances which constitute grounds for relief from liability and circumstances
which do not constitute grounds for relief contribute concurrently to the damage,
liability is apportioned. It will often be difficult to determine the proportion
of damage tc be attributed to each factor, and the courts will therefore have a
wide range for the exercise of their judgement.

Article 18
169. Paragraph 1 does not call for any comment.
170. The presumption referred to in parsgraph 2 is to be taken as supplementing
the list of grounds for relief contained in article 17, paragraph 4, and is
intended to enable the carrier to aveil himself more easily of these grounds for
relief,

In the case of partial loss or damage discovered only after the arrival of the
goods at the place designated for delivery, proof of the cause of the damage will
often be difficult. If the carrier were required o produce formal proof that the
special risks inherent in the circumstances listed in article 17, paragraph 4,
subparsgraphs (a) to (£), had becn the cause of damage, he would be faced with an
impossible task. Proof that the cause of the damage may have been one of those
special risks must therefore be regarded as sufficient. However, it is not enough
to provide proof, on the one hand, of the damage and, on the other hand, of the
existence of one of the risks mentioned in article 17, paragraph 4. The carrier
must also prove a comnexion between them. Tor example, it is not enough to show
that a piece of ﬁachinery carried had arrived in a damaged condition and that the
loading and stowage had been carried out by the sender. It is essential also that
the nature of the damage should be such that a connexion can be esablished between
the loading or stowage and the damage. The carrier is not, however, required to
prove that any other cause of the damage is excluded. When the proof required
under article 18, paragraph 2; has been produced, it is usually decisive. It is
only rarely that a claimant who has not taken any part in the carriage is able 1o
produce the proof to the contrary referred tc in the last sentence of paragraph 2.
171. Parsgraph 3 refers only toc subparsgraph (a) of paragraph 4 of article 17,
since even the use of an cpen unsheeted vehicle would not justify a substantial
shortage or the loss of a complete package. Experience shows that deamage of this

kind is more often the result of theft, a circumstence for which the carrier,



even if an open unsheeted vehicle is uged, cannot claim relief from liability
except in very exceptiomsl circumstances (see paragraph 153 above).
172. Paragraph 4 sets forth in detail the principle whose existence has already
been implied by article 17, paregraph 4(d) (see parsgraph 165, above), - namely,
that the carrier must act with due diligence., The vehicles referred to in
article 18, parsgraph 4, are generally used by express agreement between the
parties or chogen by the carrier when he is familiar with the nature of goods,
which are sensitive to weather conditions, The use of guch vehicles has an effect
on the cost of carriage. Before the carrier can invoke the presumption referred to
in paragraph 2, and thus claim relief from liability as provided for under
article 17, paragraph 4(d), he must prove that he has taken the specisl steps
mentioned in parsgraph 4.
173. Reference has already been made to paragraph 5, in connexion with relief from
ligbility under article 17, paragraph 4(f) (see paragraph 167 above). The legal
interpretation of this provision is parallel to that of article 18, paragraph 4.
The fact that paragraph 5 containg the word "normally", which dves not appear in
paragraph 4, does not seem to make any difference as to the substance.

Article 19
174. The time-limit for delivery may be determined relatively - i.e., it may be
expressged in terms of a number of days reckoned from the taking over of the goods
by the carrier - or absolutely - i.e., by reference to a date. CMR does not offer
any special protection for a carrier who may have stipulated a time~limit for
delivery which he could have known in advance he would not be able %o respect. Such
protection for the carrier hardly seems to be called for, since the consequences
of late delivery (article 23, paragraph 5) are not very serious.
175. The wmost difficult question which arises in the context of article 19 is
whether the time-limit can be considered to have been validly agreed upen in cases
where no entry concerning the time~limit hag been made in the consignment note, or
in cases, even, where no consignment note has been issved. In this connexion,
reference may be made to the comments on article 6, paragraph 2 (see paragrarhs 84
t0 86 above).
176. The reasonable time allowed to the carrier in caées where no lime-limit has
been agreed upon is restricted by the effect of article 20, parsgraph 1, to 60 days
from the time when the darrier took over the goods; ohce that time-iimit has heen
passed, the consequences for the carrier are far more serious than the mere
obligation to refund the carriage charges, as nrovided for in article 23,

parsgraph 5.
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Where the goods are lost, the last carrier to perform part of the carriage will
also be the carrier on whose portion of the journey the damage occurred. It would be
unjust and senseless to seek 4o bring an action in this case against the carrier vho,
according te the intention of the parties, should have effected delivery but who, in
fact, never received the goods.

281. Article 31, paragraph 1, must be applied also in the case mentioned in articie 36.
However article 31, paragraph 1, subparagraph (a), designates different jurisdictions
for each of the successive carriers, whereas subparagraph (b) continues to mention,
even in the case of relations between successive carriers, the points of departure
and destination of the entire carriage. 4An action may be brought against several
carriers at the same time omnly where proceedinés are instituted before a court or a
tribunal to which all the defendants are subject.
282, The designation of a jurisdiction, in accordance with the first sentence of
article 31, paragraph 1, by the parties who originally concluded the contract of
carriage produces its effects with respect to the successive carriers even where such
designation does not appear on the consignment note. In cases where the first
carrier has not informed the following carriers of the designation of Jjurisdiction,
and where the latter would not have agreed to become parties to the contract if they
had known of the designation, they may, according to the applicable law, bring an
action for damages against the first carrier.

Article 37
283. The term "caused" at the begimming of subparagraph (b) should be understood not
in its literasl sense but as referring to the obligation to assume liability for a
particular damage. Such liability exists where the carrier has taken over the goods
in a certain condition and where he has handed them over to the succeeding carrier
or delivered them to the consignee in a worse condition or %00 late, or where a loss
has occurred between the taking over of the goods and its handing over or delivery,
and he is unable, in all these cases, to invoke one of the grounds for relief from
liability menticned in article 17.
284. In this context, it is much easier to apportion lisbility than it is in the case
mentioned in article 17, paragraph 5. For the purposes of apportionment, account
will he ‘aken only of the payment due for the carriage proper, without regard tc

other charges.



Article 38

285. A carrier must be regarded as insolvent where enforcement has not had any effect
or where it was obvious in advance that enforcement would not.produce any results.

In the case where the property of the carrier is the subject of bankruptey proceedings
or legal settlement, the apportionment may be demanded first of all only of that

part of the amount due which exceeds the shares to be paid by the debtor in
accordance with the decision of the bankruptey court or in accordance with the
conditions of the settlement approved by the court., If it subsequently appears that
even these shares will not be paid, they will also have to be apportioned among the
other carriers.

Article 39

286. Some institutions of procedural law (1itis_denunciatio, third party notice)

enable a person to enforce his rights in legal proceedings instituted between two
other persons. The carrier who disputes the validity of a rayment made by ancther
carrier camnot, where the other carrier brings an action to recover from him, claim
that the court or tribunal before which he could have appeared was not competent to
hear proceedings against himself; it is essential merely that he should have had the
possibility of entering an appearance.

287. For the purposes of paragraph 1, it is irrelevant whether the court or tribunal
which has taken the decision is a court or tribunal of a contracting or of a
non-contracting State, and even whether it has or has not applied the CMR. On the
other hand, the carrier against whom an action to recover is brought may challenge
the effects of an arbitral award if the arbitration agreement was not in conformity
with the conditions of article 33 and if, consequently, the person bringing the action
has contravened CMR.

288. With regard to rights of recovery as between carriers, paragraph 2 contains a
special rule which is-different from the provisions of article 31, paragraph 1. In
the light of article 40, it was unnecessary to draft a provision expressly permitting
the designation of competent tribunals or courts. Similarly, the carriers may, by
agreement among themselves, exclude the jurisdiction of the courts referred to in
article 39, paragraph 2. ©Since in the case of an action for recovery, the carriers
prosecuted are joint debtors, the competence of a court or tribunal to hear an action
brought against one of them always includes the competence of the seme court or
tribunal to hear an action broughi against the others. Unless ctherwise stipulated,
in accordance with article 4C, they may therefore always be defendants in the same

action.



289. Since paragraph 3 mentions only paragraphs 3 and 4 of article 31, it is clear
that paragraphs 2 (actions pending) and 5 (security Judicatum solvi) do not apply

to actions for recovery among consecutive carriers.
290. With regard to the date from which the period of limitation begins to run, in
accordance with paragraph 4, it is essential to know whether payment was made by the
claimant in the action for recovery before or after the judgement against him had
become final. In the first case, he loses the benefit of any advantages under
paragraph 1. In the second case, he may lose his right of recovery if he does not
make the payment to the creditor within the period of limitation, since article 37,
paragraph 1, grants him this right only if he has himself paid'compensation.
Article 40

291. The primary objective of CMR is to regulate the legal relations between the
carriers and their clients. If other practices are developed, or if stipulations
derogating from the provisions of articles 37 and 38 are agreed upon between carriers
who are in the habit of collaborating, the objective of the CMR is in no way
endangered. The CMR has therefore given preference tc such practices or stipulations.
However, the other articles, even those in chapter VI, are still peremptory law.

‘ Article 41
292. Unlike other private transport law conventions which allow the carrier to offer
to his clients better conditions than those provided for under the said conventions,
the provisions of CMR are peremptory for all parties. The reasons for this are first,
that there was no way of knowing which party to a contract for the carriage of goods
would be the strongest economically and therefore in a position to exercise pressure
on the person with whom he has contracted and, secondly, that it seemed advisable o
avoid undue competition between individual transport enterprises which might wish
to attract clientsvby offering them terms which were actually or allegedly better.
Consequently, any guarantee of good performance offered by the carrier would alsc be
rull and void.
293. With the exception of articles 37 and 38 mentioned in article 40, CMR takes
precedence not only over the national law but also over all stipulations between
parties and all General Conditions.
294. In the absence of paragraph 2, it might have been claimed that the clauses
referred to therein were not contrary to the Convention, which is jncidentally
cerrect in the case of the firet of them if it is considered literally and not from

the standpoint of intentions. The insurance coverage of the goods carried constitutes
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the returns on the premium paid by the person entitled to dispose of the goods., If
the rights in respect to the insurance company were assigned to the carrier, the
latter would in fact be relieved of all liability, at the expense of the person
entitled to dispose of the goods.
295, A clause in which the person entitled to dispose of the goods agreed with hig
insurer that the latter would not be able to bring a claim ageinst the carrier would
produce the same effects as the prohibited assignment of debt ariging from the
insurance. Therefore, such a clause is also null and void in the case of & contract
of carriage under CMR, since article 41 is not limited to stipulations between the
contracting parties. The question whether, in the case mentioned, the mullity of the
clause should entail the mullity of the entire insurance contract or whether, if this
is not so, the insured person should be entitled to reimbursement of part of his
premium will have to be evaluated in accordance with the applicable national lew.
296. With regard to stipulations relating to the burden of proof, it might be argued -
with less chance of success then in the case of the clause concerning insurance
coverage - that such a stipulation would not alter the substantive content of CMR.
Any stipulation which established such a burden in an area which is
governed by CMR, but in which CMR contains no provision regarding apportionment of
the burden of proof, also constitutes a prohibited shifting of the burden of proof .
Final provisions (articles 42-51)

297. The final provisions are those which are normally used in the Economic Commission
for Eurcpe.

298, The jurisdiction of the Imternmational Court of Justice (article 47) is already
mandatory among States which have made the declaration provided for in article 36,
paragraph 2, of the Statute of the Court (which forms part of the Charter of the
United Nations, dated 26 June 1945). The reservation provided for in article 48,
paragraph 1, has to date been made by Hungary, Poland and Romania.

299+ No Contracting State has yet requested the convening of a review conference
(article 49). Professional organizations of carriers have, however, submitted some
suggestions which, in their opinion, would improve the Convention. The International
Chamber of Commerce has associated itself with this initiative. An ECE Ad Hoc
Meeting examined these proposals in February 1972 and came to the conclusion that
none of them was imporiant or urgent enough to call for the convening of a review

conference in the near future.
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Turing the session of the Ad Hoc Meeting, members were unanimously of the
opinion that if a review were to be undertaken at a later date, amendment of the
following provisions would be desirable:

- article 1, paragraph 4 (a) (improvement of the wording);

- article 11, paragraph 3 (liability of the carrier for the documents; the
carrier should no longer be treated as an agent and it should merely be said that
the carrier is liable for a wrongful act on his part with regard tc the documents and
their use);

- article 12, paragraph 7; article 17, paragraph 2; article 18, paragraph 2;
article 20, paragraphs 1, 2 and 3; article 23, paragraph 5; article 27, paragraph 1
(it would be useful %o provide a more precise definition of the expression
"ayant droit" (perscn entitled to dispose of the goods));

- article 22 paragraph 1 (minor change at the beginning of the English version);

- Iintroduction of a provision to the effect that the carrier would not be
ligble for damage caused by nuclear accidents if such liability, according to the
provisions in force, already rests with the operator of a nuclear installation
(ef article 64 of CIM, 1961 and 1970; article 17, naragiash 2 of CVR).

In addifion, in the opinion of the A4d Hoe Meeting, it would be necessary, in
the event of a review, to consider proposals or problems relating to the following
provigions:

- article 2 (an improved wording might bring out more clearly the impossibility
of conflict with other conventions);

- article 6, paragraph 1 (possible inclusion of particulars indicating who has
carried out or is to carry ocut the operations of loading and stowing and who is
to unload the goods);

- article 6, paragraph 1 (k) (improved wording of the paramount clause);

- article 22, paragraph 2 (it should be expressly stated that the carrier may
take the measures referred to only if they are strictly necessary);

- article 27, parsgraph 1 (revision of the rate of interest);

-~ article 31, paragraph 3 (question of retaining the provisions concerning
enforcement; consideration of the possibility of entering reservations);

- article 32 (examination of the wording of this paragraph and cf the
terminology used, possible taking into account of the United Nations Convention of

14 June 1974 on Prescription (Limitation) in the Field of International Sale of Goods);
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- articles 42, 46 and 47 (examination of the provisions concerning States which
may accede to the Convention, the extension of the territorial scope of application to
certain territories and the competence of the International Court of Justice).

lastly, a review conference should also examine the relations between CMR and
other conventions containing rules of private law in regard to transport; reference
was made primarily to the proposed convention on combined transport (see para. 6 above).
300. The ECE Ad Hoc Working Party expressed the view, at its second session, that
the absence of any express provision concerning the requirement of a quorum meant
that at a review conference, CMR would be amended only by a unanimous vote. That
view cannot, however, be regarded as anything more than the expression of a wish,
since any review conference would establish its own rules of procedure. It is,
hovever, certain that such a conference would lead only to the concinsicn uf another
convention. In view of the large number of States whirh wuuld have to be invi+-2 w
such a conference (article 49, paragraph 3), it is hardly likely that many amendments
would be adopted unanimously. Nevertheless, if amendments were adopted by a simple
majority or even a qualified majority, it is to be feared that CMR, which - as is
evident from the large number of ratifications and accessions in recent years - has
met with general approval, might be amended in some important aspects to the
dissatisfaction of one or other of the Contracting States or of a State which was
intending to accede in the near future. That might lead to the divisfon ot Slales
inte two groups. The new version would be applicable between the States of one of
these groups, whereas the original version would be applicable in relations with
States of the other group. Such a situation would certainly prevent additional
States from signing or ratifying the Convention (original or reviged) or from
acceding to it.

These fears seem to be thc main rcason why, as yet, there have bcen no

proposals to convene a review conference.




Article 20
177. How is one to =ssess the situstion in which the goods heove been recovered before
the person entitled tc mske a clzim has sued the carrier at lav in order to obtain
compensation for the loss of the gocds, or before the cerrier has actually compensated
the person so entitled? When the cerrier pays up voluntarily, the case is closed in
the sense that there is no longer any cause for opplication of rules other than those
contained in paragraphs 2-4, relating to goods which have been recovered. In
addition, it would be cuntrary to the spirit of the provision to permit the claiment
to base himself, in legel proceedings, on the fiction of the loss of the gocds when
the goods have in fact arrived in the meanwhile. The scle purpose of the rule
contained in paragraph 1 is to enable the claiment to seek compensation for loss cf
the goods. If he is dilatory and the goods serrive before he has instituted legal
proceedings, he may claim compensation enly for delay. If the goods are recovered
. while the legal proceedings are in progress, the claim for compensation for loss of
the goods should be rejected, but the court should admit a modified claim merely for
compensation for delay. In all these instences, the carrier will have to reimburse
to the claimant the costs of proceedings instituted by the latter. However, another
interpretation will be required if the goods are recovered after the carrier has been
ordered to pay compensation but before he has complied with this order. In this case,
compelling the ciaimant to take back the goods would be tantamount to averding a
bonus to the carrier. When the judgement has become final and any period allowed for
compliance by the defendent has elapsed, the claimant can refuse to accept the goods,
Just as in the case in which the carrier hes paid up voluntarily.
178. The claimant mzy require the goods to be delivered to him even though he has
elready received compensation for loss. This leads to the conclusion that he may
2lso require delivery of the goods in all cases in which he has not yet received such
compensation.
179. The second sentence of paragraph 2 is a provision that doed not carry any
renalty, and it serves exclusively for the purposes of proof. When the carrier dces
not acknowledge the request made to him by the claimant, the latter is allowed to
prove by any other means that his letter has reached the carriecr.
180. 1If the claimant has been informed that the goods have been recovered, he may
freely decide whether he wants the goods to be delivered to him or whether he prefers
to settle for the compensation received for loss of the goods. In the first case,
the compensation he received is refunded in accordance with paragraph 3, If the

carrier doces not comply with his obligation to give notification, the claimant may of



course st1ll require restitution of the gocds when the fact that the goods have been
recovered is brought to his knowledge in some other way. CMR does not give any ruling
on the question of whether failure to give notification entails any other damages to
be paid by the carrier; this metter is left to the applicable national law.
18l. If the claimant does not demand restitution of the recovered goods, he thus
expresses a wish tc relinguish them to the carrier. The carrier becomes the owner of
them. The reference to the law of the place where the goods are situated seems to
apply only to cases in which the carrier has failed to notify the claimant (see
para, 180 above) or to cases in which the faet that the goods are not recovered until
more than a year later is a result of fraud; this may occur in the case of goods of =
value exceeding the limit which are not covered by one of the stipulations provided
for in articles 24 and 26. The national law might in such a case provide for a right
to restitution which can te enforced even afier one year has elapsed.

Article 21
182. The term "cash on delivery" covers solely the sum which the carrier is to collect
for the benefit of the sender or, where appropriate, a principal other than the sender.
CMR hes nothing tc say on the question of who is to pay the carriage and other
charges, any more than it does on the question of the calculation and the amount of
the charges. In this respect, some outlines of 2 rule can be found in article 6,
paragraph 2(b), which states thet the charges which the sender undertakes to pay shall
be specified in the consigrment note, and in article 13, paragraph 2, which provides
that the consignee must pay the carrier the charges shown to be due on the consignment
note. These charges may consist of the cash to be collected on delivery and also the
carriage charges, provided that the carriage charges are not, according to the
consignment note, paid by the sender. The charges which the sender undertakes to pay
are mentioned in the consignment note in order to protect the consignee and not the
carrier. When the carrier fails to collect the charges payable by a consignee, he
8till retains his right to remuneration from the person who has instructed him %o
carry the goods.
183. The comments made on article 6, paragraph 2 (see parss. 82 to 86 above) hold
good for the cbligation to collect charges. Consequently, the sender mey claim
damages from the carrier - but only if the latter has committed a wrongful act - in
cases where the carrier has not collected charges, even when such an obligation has

not been specified in the consignment note.



184. The carrier does not incur any licbility if he accepts a cheque from the
consignee, unless he has specific ressons for suspecting that it is not covered.
Again, article 21 is not spplicable in cases in which the sender has ordered the
carrier to deliver the goods only ageinst acceptance of a bill of exchange or against
a particular document. It is for the nstionsl law to establish the consequences of
failure to comply with such an order.
185. The carrier's liability for feilure to collect charges is not subject to the
limit specified in article 23 or, where appropricte, in article 24.

Article 22
186. In the case provided for in paragraph 1, the information entered on the
consignment note in accordence with article 6, paragraph 3 serves solely as proof.
The cerrier may - if the sender has not informed him at the time of the carriage in
question - be awere of the danger of the goods and the precautions to be taken, for
example, because he specializes in such carriage or because he has on seversl
occesions in the past already carried goods of the same kind for the sender and has
been given the necessary information. All gocds are to be considered as dangerous,
if, in normal road trensport, they present an immediate risk.
187. Paragraph 2 confers on the carrier a right which, if exercised, may have
serious economic consequences for the person entitled to dispose of the goods. The
carrier is therefore obliged, although the obligation is not expressly stated in the
text, to confine himself to steps which, in the circumstances, cause the person so
entitled the least harm. Naturally, it would be wrong o expect too much of the
carrier's knowledge and discernmen’ in this regard. If he believes in good faith
that the goods are more dangerous than they renlly are, no complaint can be laid
wgainst him: the rule, which does not allow any compensation to the person entitled
to dispose of the goods but renders him liable to the carrier, will still have to be
zpplied.
188. Damzge for which the sender must, where appropriate, compensate the carrier
also includes damage caused to other persons or to the goods of other perscns to whom
the carrier for his part is liasble (see para. 110 above). Articls 22, paragraph 2 does
not esteblish, however, direct liability on the part of the sender to persons other
thar the carrier.

Article 23
189. The CMR system of compensation is nct based on the value of the goods at the
place designated for delivery and at the time they have or should have arrived there,
but on the value at the place and time at which they have been accepted for carriage.
In addition, all carriage charges are to be refunded. Loss of earnings cannot be

claimed under article 23 or article 24 but it can under srticle 26.
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130. Paragraph 2 sets out criteria for determining the value of the goeds at the
place and time of acceptance for carriage by the carrier: officially esteblished
prices will have to be taken into account. It mey, however, occur that these various
criteria cannot be applied because goods of the particular type and quality concerned
are the subject of a commercial trsreuction only very rarely or perhaps even only in
the case of the carriage in 4uestion. In such a situation, it will be necessary to
take into account the value of similar goods or the price obtaining in other places
for goods of the kind carried, preferably within one and the same econcmic system.

It will also be possible to take into consideration the price asked by the vendor
from the purchaser, less the carrisge charges payable by the vendor and a sum
corresponding to the amount which he could reasonably expect to obtain as profit.
191. Paragrsph 3 refers to the "germinal" frenc, which is used primarily for CIM

and which, at the time when CMR was prepared and opened for signature, seemed a
suitable basis for determining values, in view of the stoble price of gold. The

sum of 25 "germinal' francs was roughly equivalent to 34 deutschmarks, 37 Swiss francs,
4,200 French francs or 5,400 Lire. The sharp rise and subsequent fluctuations in the
price of gold in recent years have made the actual value of the "germinal" franc
highly uncertain. It is still an open question whether the unit of account uzed

by CMR should be converted according to the free~market price of gold, according to
the official price in 2 particular State, or on some other basis. Some institutions,
such as UNIDROIT, are now trying to find a more stable unit of account, or at least
to promote 2 uniform interpretation in this matter. The problem does nct exist for
CMR alone, but for all other conventions in which limits of liability are expressed
in units of account based on the value of gold.

192. The charges referred to in peragraph 4 are charges whi~h are incurred in
respect of the carrizge of the goods and not outlays for the purposes of carriage.
Thus, packaging costs, although a total loss if the goods do not arrive at the place
designated for delivery, are not recoverable.

193. In the event of partial damege, the portion of the charges to be refunded

under paragraph 4 should be calculated in the light of the method initially adcpted
for calculating the charges concerned, With regard tc carriage charges, the amount
will generally have been calculated according to weight, If a valuable pert of the
load has been lost vut & less valuable part has remained undamaged, the proportion of
the carriage charges to be refunded will, in principle, still have to be based on the
proportion between the weight of the full load and that of the part that is lost. On
the other hand, the refunding of Customs duties, value-added tax or other charges may
call for a different method of calculation. The charges incurred in respect of
carriage also include the costs occasioned by an accident (reloading, valuation, etc.),

provided that they have been incurred reasonaﬁiy.
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194. Just as loss and demage (article 25) do not automatically creste an entitlement
to compensation up to the maximum amount, but merely up to the amount of the damage
proved provided that it does not exceed the maximum amount, so compensation for delay
in delivery (whether or not there is an agreed time-limit - see article 19) is not
automatic either. 1In this case also, compensation will have to be paid for the
demage sustained and proved, provided that the damage does not exceed the carriage
charges. For this purpose, carriage charges should be taken as exclusive of Customs
duties and other charges mentioned in peragraph 4.
195. Paragraph 6 merely explains the legal significance of the limit of liability
and sexves as a pointer to articles 24 and 26.

Article 24
196. The declaration of a value for the goods exceeding the limit laid down in
article 23, paragraph 3 is effective only when it is made on the consignment note,
Otherwise, or if no consignment note has been issued, the person entitled to dispose
of the goods cennot invoke any stipulation increasing the amount of the limit of
liability.
197. The phrase "value for the goods exceeding the limit" may be misleading. In
fact, what is involved here is not value but merely the limit of liability. ‘Even
under article 24, the value is calculated according to the rules contained in
article 23, paragraphs 1 and 2. The said value exceeding the limit becomes a new
limit and replaces the sum of 25 "germinal" francs specified in paragraph 3.
Article 23, paragraph 4, is not affected: accordingly, the amounts mentioned therein
will have to be added even when the goods lost give rise to compensation up to a
higher emount.
198. The surcharge is not a prerequisite for the validity of a declaration made in
accordance with article 24; still less is a statement in the consignment note to the
effect that such a surcharge has been paid or agreed upon. The words "against
peyment of a surcharge to be agreed upon" are intended only to indicate that the
carrier is providing a service over and sbove his normal services and that he is
therefore entitled to additional remuneration. Since CMR contains no provision
regarding the amount of the remuneration, it will often be difficult tec determine
whether a surcharge has been requested or paid or whether the charge would have been
the same without such a declaration.
199. 4 declaration of a value exceeding the limit is distinct from the declaration
of special interest in delivery covered by article 26 (see para. 204 below). The
declaration provided for in article 24 mey lead to higher compensation for loss or
dama.ge (article 25) of the goods, but it can never increase the compensation for delay

.in delivery provided for in article 23, paragraph 5.
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Article 25
200. Compensation for demage is alsc calculated on the basis of the goods at the

plece and time they were accepted for carriage by the carrier. This compensation
is limited tc the maximum smounts specified for less in article 23, paragraphs 3 and
4 and in article 24.
201. Where the whole consignment has diminished in value through damage to part of
it, the maximum amount is that which would have been applicable in the case of the
loss of the entire consignment. The notion of diminished value has to be viewed
objectively and not subjectively. When, for example, part of a machine is
damaged but the part can be replaced, the person entitled to dispose of the goods
cennot seek compensation for the fact that, for a certain time, the complete machine
cannot be used and that, in obtaining the spare part, he has suffered damage other
than the cost of that part. He will be compensated only on the basis of the value of
the spare part, calculated in accordance with article 23, paragraphs 1 and 2, or of
the expense incurred for repair of the damaged part; in each case, the criterion used
will be the value at the place and time of acceptance of the goods by the carrier.
The compensation mey never exceed the limits specified in article 23, paragraph 3,
or in article 24.
202. It may be that the parts of the consignment which are damaged on arrival include
some parts with a higher, and some with a lower, value. In this case, the carrier
cammot in the case of the cheaper parts, pay compensation in the amount of their
actual value which will be below the limit and, in the case of the dearer parts
whose value is far in excess of the limit, pay compensation only up to the limit.
The whole consignment must be regarded as a single unit. The total value of the
demaged parts must be calculated by adding together the values of each of them; this
total value will then serve as the basis for compensation, provided that the
compensation does not exceed the limit calculated for all the damaged parts taken
together, This method derives, by analogy, from article 23, paragraph 3, which
requires the limit to be reckoned for the aggregate of the lost parts of a
consignment,

Article 26
203. With regard to the need to declare in the consignment note = special interest
in delivery, and also with regard to the significance of the payment of an agreed
charge, reference should be made to paragraphs 196 to 198 above. Since this is a
stipuletion expressly permitted by CMR and since it ensbles the parties to dercgate
from the rules concerning the limit of liability, there was no resson to include in
article 26 any restriction on the parties' right of disposal; accordingly, a special
interest msy be stipulated solely to cover loss, for damage, or for delay in delivery.
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204. The special interest in delivery does not constitute simply an increase in the
maximum amount provided for in article 23, paragraphs 3 and 4, as does the
declaration of value referred to in article 24. On the contrary, compensation must
be paid for the total damages, including loss of earnings, up to the amount of the
interest declared. This legal situation raises the question of indirect and
consequential dameges. It was not the intention of the authors of CMR to allow
compensation for damage, of all kinds, even indirect or consequential. However, the
establishment of a clear-cut distinction between indirect or consequential damage
giving rise to compensation and damage for which such consequences were not envisaged
would have gone far beyond the scope of the Convention; furthermore, it would have
been very difficult to reach agreement in this area. Consequently, the provision
should be interpreted as meaning that, apart from material damage directly sustained
(loss sustained and loss of earnings), other compensation mey be payable provided
that the national law applicable in situations of this kind so provides.

The wording of the provision is perhaps not altogether felicitous. Instead of
saying in paragraph 2 "independently of the compensaticn provided for in articles 23,
24 and 25", it would have been better to refer to compensation (up to the amount of
the interest declared and equal to the damage proved) "which may exceed the
compensation provided for in articles 23, 24 and 25",

Article 27
205, Five per centum is neither a meximum nor a minimum rate of interest. This
provision is a derogation from any rule of netional law which prevides for a
different rate.
206. Vith regard to the rate from which the interest is to accrue, the provision
refers first to the claim provided for in article 30, paragreph 1, and more
rarticularly to the date on which the claim has been sent by the claimant. The
question of the date to be considered as the date on which legal proceedings were
instituted is, however, determined according to the procedural law of the State of
the court seized with the case.
207, The wording does not seem to indicate the date from which interest is to
accrue if the consignee, in accordance with article 30, paragraph 1, makes only an
orel claim in connexion with apperent damage. If such a legal act is regarded as
having no effect so far as interest is concerned, interest will therefore start to
accrue, on the basis of a claim, only if the claim is made again in writing ané if
this repetition of the claim, in turn, has no legal effect in the context of
wrticle 30, paragraph 1.
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208. Paragraph 2 relates both to the case of calculation of compensation based on
amounts that are expressed in foreign currency (article 23, paragraphs 1, 2 and 5)
and to the case of conversion of the "germinal" franc {articie 23, paragraph 3).
On the question of thc value of the "germinal" franc, however, some comments have
already been made in paragraph 191 above.
209. The substance of the rule is closely similar to the ideas expressed in the
European Convention on the Place of Payment of Money Liabilities, which is, however,
much more detailed. Article 27, paragraph 2, simplifies matters by assuming that
payment will always be made in the currency of the country in which it is requested.
In the case of voluntary payment at the place at which payment is required,
paragraph 2 can be applied without any great difficulty, apart from the problems
which arise from the existence of different rates, i.e. an official rate and a
free-market rate; in this case, it would seem thet peyment must inevitably be based
on the official exchange rate.
210. TIf the compensation is the subject of a court decision or arbitral award, and
if in this decision or award the defendsnt is ordered to pay a sum cxpressed in the
national currency of the country in which the proceedings have taken place {and not
the equivalent of a sum expressed in foreign currency or in "germinal' francs - an
equivalent to be calculated at the rate of the place and date of payment), certain
changes in relationships between the currencies may still teke place after the
decision or award has been rendered and before the actual payment (voluntary or
enforced) hes been made. When the value of the currency used in the decision or
award drops, the clnimant may require an additional payment; the applicable procedural
law will determine whether the claim is admissible under the enforcement proceedings
or whether further proceedings on substance are required. If, on the other hand, the
value of the currency used in the decision or award increases before the msctual
payment, the defendant camnot be 2llowed to benefit by paying less, because he is
precluded from teking advantage of his own delay in msking payment. If the defedant
preys compensation in a third State, the currency of that third State must elso be
converted into the currency in which the compensation specified in the decision or
award has been expressed.

Article 28
21l., In some legal systems, extra-contractual liability is absorbed within
contractual liability, while in other systems these two forms of liability are
regarded as coexistent, so that the ~laiment can base his case on the form of
liability which he believes to be most advantageous to him. Extra~contractual
liability is usuelly a liability for a wrongful act, but it may also be objective
liability deriving from the particular capacity or activity of a person (for example,

the owner or licence-holder in the case of a vehicle),



212. Article 28 covers two possibilities: it applies first to cleaims by & person
whe may base his rights on CMR, but whose claim, under the appliceble law, may alsc
take an extra-contractual form. When such a person lnvokes extra~contractusl
liability, he must not be allowed to bypass the provisions of CMR, which were
prepared for the purpose of protecting the carrier. Article 28 also applies to
claims ty persons who are not szble to cnforce the rights established by CMR against
the carrier (see psragraph 147 above) - for example, to claims by a principal who
has used the services of & forwarding agent in cases where the latter's rights have
not been assigned to him ané the applicable law does not provide for legal
assignment.

213. Article 28 permits the carrier to avail himeelf, against all such persons, of
the provisions of CMR which exclude his liability, or which fix or limit the
compensation due. This article does not refer to the provisions concerning the
period of limitation, and indeed a reference tc thuse provisions was unnecessary,
since article 32 applies in general to any legal proceedings arising out of
carriage under CMR and, therefore, to proccedings concerning extra-contrazctusl
liability.

214. Paragraph 2 serves not only to protect the servants or agents of the carrier
and other persons for whose acts or omissions he is responsible but also, in the
final analysis, tc protect the carrier himself, since he may, particularly for
economic reasons, be obliged ultimetely to pay compensation for demzge for which
his servants are liable.

215. Article 28 is not applicable to claims other than those brought against the
carrier and the persons for whom he is responsible under article 3 and which are
based on loss, damage or delay.

216. The list of provisions of which the carrier or, in the casc of paragraph 2,
the persons referred to in article 3 cammot avail themselves, is intentionally
different from the list in article 28. On the one hand, there is no reference to
the rules concerning determination of damage, though these rules are also
applicable when the cezrrier or the persons for whom he is responsible have
committed a default of the type referred to in article 29; on the other hand, the
rules concerning the burden of proof which are contzined in chapter IV and more
precisely in article 18, paragraph 2, are included. The inclusion of these latter

provisions will only rarely have any practical effect. When it is found that the
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damage has been cezused by a default of the iype referred to in article 29, there is
seldom any possibility for a presumption thet the damage haes been caused by one of
the circumstances listed in article 17, parcgraph 4. But the wording of the
provision will in any case prevent the carrier from availing himself of such a
presumption that there is an additionml cause of deamage which may lead to an
apportiomment of liability (article 17, paragraph 5).

217. Provisions of this kind are to be found in almost all conventiorson private
law in the field of {ransport. Unfortunately, the formulation precisely describing
the default which, in eddition to wilful misconduct (dol), mekes it impossible for
the carrier to aveil himself of relief from,or limitetions on, liability differs
from convention to convention and from dreft to draft. The existence of crticle3? of

CIM,10052yhieh speaks of wilful misconduct or gross negligence, (dol ou faute lourde)

did not prevent CMR from following article 25 of the Warsaw Convention of

12 Cetober 1929 for the Unification of Certain Rules relating to Internationel
Carriage by Air, despite the fact that the wording of article 25 had already been
amended by the Hegue Protocol of 28 September 1955, before CMR was opened for
signeture., The main reason for choosing the formulation "equivalent to wilful
misconduct" was that some representatives in the Ad hoc Working Party had stated
that, in their law, the division of the concept of "faute" into "faute légdre"and
"faute lourde" was unknown; snd it was therefore feared that some countries might
find it difficult to accept CMR if it followed CIM and included the notion of gross

negligence (foute lourde).

218. Even in the context of national laws, it is very difficult to say when

default (faute) is "equivalont to wilful misconduct". The principle culps lata dolo
aequiparatur is already found in Roman law, although some writers believe that it
was intrcduced only by the Romanists of the Middle Ages, for the reason that wilful
misconduct could rarcly be proved. In respect of liability, some legal systems
nowadays link thecwluation of the circumstances of an act with the question
whether the act has been committed by wilful misconduct (gg;) Or gross negligence
(faute lourde) or simply by minor negligence (faute 1égdre). In other sytems,

"foutd’ does not seem to include the notion of wilful misconduct, or wilful misconduct
appears to be assimiloted only to "faute intentionncile. The term "faute

intentionnelle" is used in cases where somebody acts recklessly or acts deliberately

without taking the requisite care, but without at the same time directly intending
to cause damsge either. Without researching the matter in depth, it would seem from
the decisions hitherto rendered on article 29 that the notion of defsult equivalent

to wilful misconduct is generslly regarded as designating gross negligence

(faute lourde).



- 61 =

¢ly. With regard (o the reference to the law of the court or tribunal seized of the
case, the question arises once again as to whether this reference is to the entire
law of the court or ftribunal concerned or merely to the substantive rules. There are
several pcinters in favour of the second answer - for example, the difference between
the wording of this provision and that of article 28, paragraph 1 ("under the law
applicable"), the parallel with article 32, paragraph 3 (see para. 267 below), and the
intention of the authors, which was not to ensure that a particular law was actually
applied but to designate a criterion which could help in establishing and measuring
the gravity of a "faute'.
220. Article 29 does not mention the provisions concerning the period of limitation,
since article 32, paragraph 1, contains special rules for cases of wilful misconduct
or default equivalent to wilful misconduct.
221. The protection afforded to the agents or servants of the carrier under
paragraph 2 must not exceed the protection afforded to the carrier himself. This may
give rise to some difficulties for the carrier (see para., 214 above), which should
however be accepted on grounds of equity.

Article 30
222. The reservations referred to in this article should not be confused with the
claims mentioned in article 32, paragraph 2 (see paras. 262-263 below). In the
reservations referred to here, it is not yet necessary to make gpecific claims for
compensation; it is necessary only to indicate the damage found. The description
of the damage need not be extremely detailed; however, it cannot, for example, be
validly confined to = mere statement cf "loss" or "damage'.
223. The reservations must be sent to the carrier or his agents or servants, and the
person who has delivered the goods should be regarded as authorized to receive the
reservations. On the other hand, a reservation addressed, for example, to the
gsender will have no legal effect.
224. The time of delivery is the time at which the goods pess from the custody of
the carrier to that of the consignee and at which the latter has an opportunity to
cerry out a summary examination of their apparent condition. At that time both the
carrier and the consignee or their respective agents or servants are usually present;
ond oral reservations may thus be made. Pzragraph 4 does not refer to reservations
concerning apparent loss or damage, since these do not have tc be made within a $ime—
limit but at a particular time.
225, The public holidays which are not included in the seven day time-limit for
reservations concerning loss or damaege which is not spparent are determined according

to the law of the place of delivery.
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226. As already stated (see para. 222 above), the reservation must contain at least
& brief indication of the damage referred to. A reservation addressed to the carrier
without such particulars, and with the intention soldly of entering a rescervation
before the expiry of the time-limit, is not admissible and will therefore have no
effect,

227. The consignee has seven days in which to make a reservation in the case of loss
or damage which is not apparent. Reservetions made by telex or cablec must be
essimileted to rescrvations made in writing. A rusecrvetion in writing must

be posted within the time-limit, but it need not arrive before the expiry of the
time-limit; it is for the claimant to prove the date of posting.

228. It is perfectly in order for the consignee to meke & reservation immediately

at the {ime of delivery, only orally, for loss or damage which could not be revealed
by a summary inspection and which may therefore be considered as loss or damage which
is not apperent. Since an orsl reservation calls for an immediate act, it is more
onerous for the consignee then reservations sent to the carrier in writing within
seven doys. Also, it may be said, in this case, that the consignee - for example
because he had specisl equipment, - wes in a position to make the reservations at

the time of delivery itself =nd that, for him the damage was therefore apparent.
Reservations made orelly must in this case suffice.

Teking delivery without meking any reservations within the meaning of.
paragrzph 1 lesds merely to the presumption that the goods heve been delivered in
the condition described in the consignment note. The consignee or any other persons
entitled to the goods do not thereby lose their rights, since the presumption may be
rebutted by proof to the contrary.

229. This last rule does not apply if, in the case provided for in paragraph 2, the
condition of the goods has been duly checked by the consignee and the carrier, the
loss or demage is not ‘apparent and reservations have not been sent in writing within
seven days; in that case, the right would lapse.

230. VWhen no consignment note hets been issued (which does not make CMR inapplicable),
taking delivery of the goods without reservations leads to the presumption that the
carrier has delivered the goods in the condition they were in when he took them over.
Both the condition of the goods when he took them over and their condition on
delivery will then need to be proved by the party wishing to establish any legal
consequences.

231. The purpose of the checking by the consignee and the carrier, as provided for
in paragraph 2, is to establish the nature and scope of the demage that has actually
occurred but not the cause of the damage. The checking can be done in any form, but
the party availing himself of it must be able to prove that the checking has taken
place and that it produced the result alleged by that party.
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232. Oral reservations are not admissible in the case of ‘delay in delivery. Unlike
the seven day time-limit mentioned in peragraphs 1 and 2, Sundays and public holidays
have to be included in caslculating the time-limit of 21 days.

233. The dies a quo is not counted, but the dies ad quem is; none of the time~limits

referred to in article 30 are exclusive of both of these days.,
234. Paragraph 5 enunciates a principle but does not impose any penalty on parties
who do not observe it.

Article 31
235. The jurisdiction listed in paragraph 1 (a) and (b) replace those specified in
national legislations; resort to the latter Jurisdictions is therefore excluded.
236, The literature and court decisions show some surprising misunderstanding
regarding the significance of the CMR rules on Jurisdiction. It would seem to be
advisable, therefore, to explain the system in greater detail. With regard to the
scope of application of CMR, article 1, paragraph 1, sets aside any rule of private
internstional law of the contracting States (see paragraph 42 gbove); and, just in the
same way, in the case of legal proceedings concerning carriage subject to CMR,
article 31, paragraph 1 replaces any rule of contracting States regarding
international jurisdiction. Hence, it would be completely wrong to believe that, in
the case of such legal proceedings, the internal(procedural)rules of private
international law could attribute competence to the courts or tribunals cither of
the State whose private international law one may wish to apply or of another State,
and that article 31, paragraph 1 should apply only when the State in question is a
contracting State.
23T7. Nationality and domicile do not in any way affect the application of paragraph 1.
The same is true of any other ties, with the exception of those expressly mentioned
in sub-paragraphs (a) and (b). ‘
238. Paragraph 1, like the whole of article 31, applies not only to actions based on
the CMR rules of substantive law but to any legal proceedings arising from carriage of
goocds under the Convention. This is true, for example, of the extra-contractual
claims discussed in connexion with article 28 and of claims by the carrier with
regard to freightage.
239. The article does not apply, however, to actions brought against the carrier to
secure performance of & contract of carriage or the payment of damsges when carriage
has not yet commenced. Article 31 does not apply, either, to claims by third parties

ageinst the carrier arising from traffic accidents or demage czused to their vehicles
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or goeds, even when such damzge has been caused by goods carried by the carrier's
vehicle and when cerriage of the said goods is subject to CMR. When the carrier has
incurred expenses on behslf of the person entitled to dispose of the goods and those
expenses are not directly related to the carriage - for example, if he has paid
Customs duties on the goods -~ article 31 is not applicable to the legal proceedings
which might arise, therefrom, since these proceedings will not be based on the
transport operation.

240, Pasragraph 1 provides for two categories of jurisdiction nemely, jurisdiction
established by stipulations between the parties and jurisdiction based on other
criteria. The parties are still free to use the latter jurisdictions, which may never
be eliminated by a stipulation or by the designation of enother Jurisdiction. Such a
stipulation would, moreover, be null and void under article 41, a8 would a
stipulation designating jurisdiction in a non-contracting State,

241, CMR contains no provision regarding the form required for an agreement
designating jurisdiction. Appreciation of the form is therefore left to the national
law. It will be noted that the question as to whether, in this context, reference
should be made to the law of the State whose jurisdiction has been specified by the
parties, or to the law of the place where the agreement of the perties has been
concluded, is controversial.,

242. Entry, in the consignment note, of the designation of jurisdiction (by virtue
of article 6, paragraph 3) = or the absence of such an entry ~ has no consequences in
law, but merely value as evidence. The jurisdiction agreed upon between the principal
end the cerrier is binding on all parties whose rights derive from the contract of
carriage, for example the consignee,

243. Very often, paragraph 1 (a) is wrongly interpreted., It is taken to mean that
any agency through which the contract of carriage was made can serve as the besis

for the jurisdiction specified. However, it is essential to take into consideration
the word "was", which relates both o the branch and to the agency; and the branches
end agencies must therefore be branches or agencies of the carrier. The provision
does not settle the question whether Principal place of business" means the statutory
or actual place of business; and the absence of an angwer to this question may lead
to differing interpretations in contracting States.

244. S8ince the article applies only in the case of carriage which has at least
commenced (see para. 239 above), "the place where the goods were taken over", as
mentioned in paragraph 1 (b), means the place where the goods were actually taken over
end not the place at which the parties had intended to hand over the goods to the
carrier.
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245, It was not the intention of the authors of the Convention to permit actions to
be brought before the courts or tribunals mentioned in paragraph 1 (a) and (b) only
in cases where the nationsl law - apert from CMR - itself provided that they were
competent. The situwation, on the contrary is that CMR compels contracting States

to place their courts or tribuanle at the disposal of the parties in cases covered
by sub-paragraphs (a) and (b),. on the understanding that it is for the national law

to determine which court or tribunal will be competent ratione materiase and

ratione loci.

246. Paragraph 2 contains rules governing both actions pending and the effects of
judgments already entered, even if they have not yet become final. The scope of
application is the same as for paragraph 1. The action must be the same action,
i.e. it must relate to the same claim; but it is not necessary that in the fresh
Proceedings the same parties should appear as plaintiff end defendant respectively.
Thus, where payment is requircd of the defendant in one State, the defendant cannot
refer to the court or tribunal of another State for the purpose of having that court
or tribunal establish that payment is not due to the plaintiff of the eariier
proceedings.,

24'7. Despite the allusion to the possibilities of enforcement in the State in which
the fresh proceedings are brought, paregraph 2 must also be applied to judgments of
nonsuit. There are two ressons for this: first, peragraph 4, provides, although
indirectly, for the enforcement of orders of payment of costs by the nconsuited
plaintiff and, in this context, it would be illogical if no effect was given to the
decision on the substance. Agein, the entire system of paragraph 2 would be
meaningless if a nonsuited plaintiff could indefintitely go on bringing his action
before other courts or tribunals in the hope of finding one which would, in the end,
decide in his favour.

248. The exception whereby fresh proceedings are admissible when the judgment
entered by the court or tribunal of the first State camot be enforced in the State
in which the fresh proceedings are brought is important - in the light of

paragraph 3 - particularly in cases where the State of the first proceedings was a
non-contracting 3tate., But it might also happen that, in one contrncting Ctate,
greunds for refusal based on public policy could also be advenced against Jjudgments
entered in ancther contracting State: in this connexion, see paragraph 252 below.

It will be necessary to consider, in the second State and on the besis of its law,
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whether the first judgment ~ or, if nc judgment has yet been entered, the judgment
that can be expected from the court or tribunsl of the non—cohtracting State - can be
enforced (or recognized, see para. 247 above). In considering this question, due
account must be teken of any conventions in force between the two States, and also of
the relevant provisions of the law of the State in which the fresh proceedings are
brought. Particularly in cases where the proceedings have not yet been completed in
the State of the first court or tribunal seized, consideration of this question will
often be difficult since it is impossible tc farcsee whether the proceedings in the
first State will - from the point of view of the second State — have any defects
which preclude recognition or enforcement. The spirit of the provision is that the
second action should be dismissed unless it seenms extremely probable that the
broceedings in the first State will have defects of this kind.

249, The broed framework of paragraph 1 also covers reciprocal enforcement of
Judgments. These judgments need not, from the standpoint of substantive law, be
based on CMR, but may also be founded on the provisions of the national law. The
Judgment need not be final, but it must be enforceable. This brings us back again to
the difficulties mentioned in connexion with paragraph 2 concerning judgments of
nonsuit (see para. 247 above) - judgments which, in some legal systems, are not
regarded as enforceable. Such judgments will nonetheless have to be recognized, but
instead of requiring that they should be enforceable, it will be necessary to require
that they are final,

250, The formalities referred to in paragraph 3 may, depending on the national law,
consist of a complex exeguatur procedure, or of a fairly simple formulation to be
appended to the judgment in response to a request. It mey also be that no formelity
is prescribed in a contracting State in which foreign judgments are ipso jure
assimilated as judgments by the national courts in cases where the requirements of
an international convention are complied with.

251. Re-opening the merits of the case is prohibited, so that the only questions
which can be examined are whether the legal proceedings genuinely related to

carriage subject to CMR, whether the provisions of peragraph 1 concerning jurisdiction
were respected, and whether the judgment is enforceable in the State of origin, In
the case of a judgment of nonsuit, proof that the Judgment is final may be
substituted for prcof that it is enforceable (see para. 249 above).

252. It may be asked whether the €xrress provisions of peragraph 3 still leave open
the possibility of recognition or enforcement of a Judgment on grounds of publie
(international) policy. .It may also be asked whether this possibility of refusal can
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be completely excluded by & treaty. Even if one takes the view that exclusion of

this possibility would be incompetible with the sovereign rights of contracting
States 1t will nevertheless be necessary %o bear in mind the spirit of the Conmvention
and to restrict the application of this clause to the minimum; it is, in any case,
seldom invoked in the field of trade law.

253. The term "judgment" in parsgraphs 2y 3 and 4 should certainly not be taken
literally. The designation given to decisions to which the obligation of recognition
and enforcement applies is immaterial, provided that the decisions are rendered on
the substance of the case. It may therefore be concluded thet it is also necessary to
recognize and enforce decisions rendered in the form of a "summons to pay", an "order
to pay", etc., which are more closely akin to "judgments by defanlt" than to decisions
of the two strictly defined categories of Judgments which, as the article itself
states, paragraph 3 does not apply. Needless to say, settlements confirmed by order
of a court will have to be recognized and enforced only if, in the State on whose
territory they have been concluded, they constitute enforcesble acts.

254, The absence of a rule requiring that Judgments which are to be recognized and
enforced must be finsl is only of minor importance in the light of the exception
provided for in the case of interim judgments because, in some legal systems at least,
interim enforccment applics in principle precisely in the case of judgments which
have not yet become finel. On the other hand, the exception concerning swards of
damages in addition to costs makes it clear that awards of costs must, as such, be
recognized and enforced.

255. Paragraph 5 follows, in simpler form, article 18 of the Hague Convention
relating to Civil Procedure, dated 1 March 1954. Tt is precisely this simplification
which has broadened its scope, since nationals of other contracting States cannot be
compelled to furnish security, even in cases where such security may under the
domestic procedural law, be required of nafionals of the State of the court or
tribunal seized, if they are resident cr have their place of business in that State.
However, it camnot be inferred from the provision that it exempts nationals of the
State of the court or tribunsl who are resident in that State from the obligation to
furnish security; it is not the task of CMR to deal with the procedural rights of
individuals before the courts or tribunals of their own State.

256. The obligation not to exercise jurisdiction in certain cases (paragraph 2), to
recognize and enforce foreign judgments (paragraphs %3 and 4) and to exempt scme persons

frem the obligation %o furnish security judicatum solvi exist alongside those which

the contracting States have, in procedural matters, agreed to assume on the basis of
other international treaties. Similarly, such obligztions do not affect any moxe

liveral rules of national laws on those matters.
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Article 32
257+ The scope of application of this article is identical to that of article 31

(see paras., 238 and 239 above), with the exception of paragraph 2 which applies only
to claims against the carrier {claims of all kinds, provided that they relate to
carriage under CMR).

258. Paragraph 1 does not prejudge the question whether the period of limitation should
be taken into account only at the request of one party, as is the case in most
European legal systems, or whether it may have effect automatically, Paragraph 4 may
not be used as an argument that the time-limits specified in paragraph 1 are final
time-limits, since the contrary has been demonstrated with at least the same force

by paragraphs 2 and 3.

259. With regard to wilful misconduct and default considered as equivalent to wilful
misconduct according to the law of the court or tribunal seized of the case, reference
should be made to varagraphs 217 to 219 above.

260, Paragraph 1(c) applies to all cases in which the claim is not based on the totﬁl
loss of the goods, or on the partial loss of or damage to the goods delivered, or
delay in delivery. The time-limit - namely, one year plus three months or three years
plus three months - applies, for example, not only to all claims by the carrier
concerning the carriage charges but also to all actions brought for partial loss or
demage where delivery has not taken place but where the goods have been returned to
the sender. The period of three months is not equal to ninety days but should be
calculated as three calendar months.

261. Tn cases where the goods have firgt been refused by the consignee and then
accepted by him, the wording of paragraph 1(a) indicates clearly that the period of
limitation begins to run from the date of actual delivery.

262. The suspension of the period of limitation provided for in paragraph 2 applies
solely as between the claimant and the carrier and cammot be invoked by third parties.
In the case of a claim by a person who is not entitled to dispose of the goods either
on the basis of CMR or on the basis of the law applicable to the olaim which arises
from the contract but which is not governed by CMR, the person in gquestion must prove
to the carrier that he is acting on behalf of a person entitled to dispose of the
goods; otherwise, the carrier is not obliged %o take the claim into consideration.
The fact that the rights in question relating to the carriage are assigned to the

claimant after he has entered his claim does not have the effect of suspension,
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263, The thirty days mentioned in paragravh 1(t) and the three months menticned in
paragraph 1(c) relaie to the period before the time at which the pericd of limitation
beging to run; these periods are not therefore periods of limitation and can not
be suspended or interrupted. If a claimant submits a claim before the actual period
of limitation begins *c run, it would however be unfair to deny him the effects
provided for in paragraph 2; however, these effects must then be regarded as
occurring from the moment when the actual period of limitation has begun to run.
According fo the last sentence of paragraph 1, which relates to the entire
paragraph&and not only to sub-paragraph (c), the dies a quo does not count, but the
dies a quem does; the time-limits are not exclusive of both these days.
264. The third sentence of paragraph 2 indicates that the decisive moment from which
the period of limitation is svspended is the time when the claim arrives at the
carrier's address and that the decisive moment for the end of the suspension is the
time when the reply and the returned documents arrive at the claimant's address.
265. Unlike the reservations referred to in article 30, the claim must contain =
specific request. It need not necessarily be accompanied by the consignment note.
266. For the suspension to be terminated, the carrier must have rejected the elaim
(wholly or in part) and returned the documents attached to it. However, the carrier
will be obliged to return only the documents which he assumes the claimant wishes o
have returned; such a wish is not Yo be presumed in the case of simple copies or
photocopies (uncertified copies) of doouments of which the originals are retained
by the claimant. The fact that the carrier has not returned such documents dces not
prolong the suspension.
267. The terms "suspension" and "interruption” cover all situations in which the
pericd of limitation is either prolonged by a certain time, or is prevented from
runnirg or ceases to run. ZDTuring the negotiations in the Ad Hoo Working Party,
the quesation whether the reference to the law of the court or tribunal seized of the
case should be taken to include the conflict-of-laws rules, or only the substantive
rules, was never discussed. It was only during subsequent negotiations on a similar
draft convention (draft Convention on the Carriage of Goods by Inland Waterway), in
a Working Party consisting for the most part of the same representatives, that a
large majority was in favour of referring only tc the substantive rules of law of
the court or tribunal selzed of the case. The representatives in question then

declared that they interpreted article 32, paragraph %, of CMR in the same way.
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268. Paragraph 4 is rather severe on a person who has lost his rights because of the
period of limitation. However, this provision is designed to ensure that the
respective rights deriving from the carriage of goods are determined as soon as
possible, After the period of limitation has elapsed, these rights may no longer be
exercised by way of counter-claim or set-off even though they may have been set off,
before the period of limitation, against the rights which are the subject of the
action; in States where the period of limitation is taken inte consideration only
at the request of a party, this provision leeds to & legal curiosity, in that it
makes it possible or even necessary to counter one set-off by another set-off.
Article 33
269. This provisicn should not be read literally in the sense that a valid
erbitration agreement can be stipulated only at the actual moment of the conclusion
of the contract of carriage. An arbitration agreement may certainly also be the
subject of a separate agreement between the varties, but where the arbitration
agreement is stipulated before the ocourrence of the event giving rise to the
rights submitted to arbitration, it must be in conformity with the conditions of
article 33. However, the principle of the free digsposal by the parties of the
rights they have already acquired implies that, after the damage has ocecurred,
arbitration agreements may be concluded without any restriction whatever.
270. The scope of application of article %3 is not as broad as that of articles 31
and 32; it deals only with legal relaticns arising out of the contract of carriage
and not with legal proceedings concerning extra-contractual liability., Article 33
governs all rights arising out of the contract, but is still nevertheless applicable
to claims concerning carriage charges and - unlike articles 31 and 32 - to claims
brought against a party whe has not fulfilled other obligations arising from the
contract (for example, against the carrier who has not even appeared to take over the
goods ).
271. An arbitration agreement which did not comply with the requirements of
article 33 would be null and void under the terms of article 41,paragraprh 1. In
cases where the arbitration agreement is in conformity with article 31 but where,
instead of the provisions of the CMB, the court or tribunal subseguently applies

thogse of a particular national legislation or acts ex aequo et bono, any party may

request that the judgement should be set agide on the grounds - probably admitted
under all national legislations cn arbitral procedure - that the arbitrators have

exceeded their powers.
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272+ It would be senseless to stipulate that CMR applies to questions which are not
governed by it. Thus, an arbitration agreement is not subject to the conditions of
article 33 where it is restricted_to certain disputes that might arise from the
contract of carriage in areas not governed by CMR.
273. With regard to the form of arbitration agreements, reference should be made to
the comments in paragraph 241 above on the subject of the form of an agreement
designating the jurisdiction of a State.

Article 34
274. On the basis of experience hitherto acquired, the provisions of chapter VI are
not of any great practical importance. It seems that, where contracts of carriage
are concluded between a carrier who has assumed respongibility for the entire carriage
and a sub-carrier employed for part of the carriage, the usual practice is to issue
separate fransport documents in which the main carrier is referred to as the sender
or consignes. For the application of article 34 and the following provisions of
chapter VI, it is however necessary that a single consignment note should be issued,
i.e. a consignment note which is accepted by each successive carrier and is handed over,
as appropriate, to the following carrier. In this regard, the issuance of a consignment
note has a constitutive effect (see para. 65 above).,
275. It was proposed in the ECE Ad Hoc Working Party that the provision should state
that successive carriers are responsible only in cases where they enter their names
and addresses on the second copy of the consignment note which accompanies the goods.
The reason for this proposal was that at the time of the conclusion of the contract
of carriage, the use of other carriers was perhaps not yet envisaged and that the
other carriers who perform the carriage only over part of the journey, and possibly
even within national frontiers, may not have known that, by the mere fact of
accepting the consignment note, they were subject to CMR., The majority of the members
were, however, of the view that acceptance of the CMR consignment note at the same
time as the goods should be sufficient to make the carriers aware that the Convention
was applicable, if only because the consignment note in accordance with article 6,
paragraph 1(k), must contain the statement that carriage is subject to the provisions
of CMR. However, the first carrier alone will remain liable, %o the perscn entitled
to dispose of the goods, for the absence of the paremount olause (article 7,
paragraph 3).
276. Where a person concludes a contract of carriage as a carrier but does not himself

perform any part of the carriage, the provisions of articles 34 et_seg. cannot be
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applied. In such a case, relations between the principal (the sender) and the main
carrier are nevertheless subject to CMR., The same is true with regard to relations
between the main carrier and the sub-carrier, provided that the partial carriage is
international carriage coming within the scope of application of CMR. In such a
situation, where the entire carriage is performed by one or more sub-contractors,
articles 34 gt seq. cammot even be applied where the conaignment note is transmitted by
each carrier to the next carrier.
277. The conseguences of the situation described in article 34 are dealt with in
articles 35 to 40.

Article 35
278. The formalities provided for in paragraph 1 (handing over of a receipt to the
previous carrier and entry of the name and address of the new carrier on the
consignment note) do not establish the rights and obligations which the succeeding
carrier acquires by becoming a party to the contract, through the acceptance of the
gocds and the consignment note from the previous carrier, in accordance with
article 34. It is, however, possible that the succeeding carrier who has not
completed the said formalities might be the subject of penalties where difficulties
of proof arise as a result. Such penalties are not, however, provided for by CME and
may arise only from a national law.
279. Application of article 8, paragraph 2, presupposes the application of
paragraph 1 of the same article. According to article 35, paragraph 2, article 9 is
also applicable to relations between successive carriers. On the other hand,
article 8, paragraph 3, is not mentioned; thus, the previous carrier cannot require
the succeeding carrier to check the weight of the goods or their quantity otherwise
expressed or the contents of the packages. Any possible reservations by one of the
successive carriers will have effect only with respect to the previous carrier and
not with respect to the person entitled to dispose of the goods.

Article 36
280. Article 34 makes all successive carriers responsible; nevertheless, the person
entitled to dispose of the goods cannot bring an action agsinst these successive
carriers. The first carrier has assumed responsibility for the entire carriage; it
mist therefore be possible for the person entitled to dispose of the gocds to bring
an action against him. On the other hand it would be unfair to deny to a consignee,
who is perhaps acquainted only with the last carrier, the right to bring an action
against him. Ilastly, it is clear that it was also necessary to permit an action to
be brought against the successive carrier on whose portion of the carriage the damage

occurred,





