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I. Introduction
The Introduction describes efforts taken by EECCA states from the beginning of 1990s to build transboundary water cooperation. It lists agreements that were concluded with participation of EECCA countries and names joint bodies established by these agreements. Current efforts to develop new agreements and joint bodies in EECCA are emphasized, including the draft of the Dniester agreement developed through OSCE/UNECE project and providing for a joint commission, the new Dnipro agreement being developed under UNDP/GEF program and providing for a commission, drafts of Zapadnaya Dvina/Daugava agreement and Neman/Nemunas agreement both providing for joint commissions. It notes that possible steps may be taken to establish a commission for Kura-Aras under USAID South Caucasus Water Program and to conclude an agreement on Seversky Donets.
The Introduction stresses that many transboundary rivers in EECCA (Samur, Zeravshan, Kura, Psou, Bug) are not covered by basin agreements. Many existing agreements are not fully implemented or are ineffective to address current challenges for different reasons such as the framework character, lack of basin approach, weak institutional structure, and lack of finances.

With an aim to build capacity for new efforts and address the challenges of existing agreements, the paper intends to provide an overview of the international law for establishment of joint bodies, to analyze mechanisms of their organization and activities, and to make recommendations regarding the establishment and strengthening of joint bodies in EECCA.
II. International Law Concerning the Management, Use and Protection of Transboundary Waters and the Establishment of Joint Bodies

The paper addresses the development of major principles of international law regarding the management of shared waters, i.e. “the reasonable and equitable utilization” and “no significant harm”. The paper introduces the UN Convention on Non-Navigational Uses of International Watercourses (1997) as a framework document and a recognized codification of the international customary law and mentions the low level of country participation in this convention. The paper addresses the strong emphasis on institutional cooperation made by the UNECE Convention on the Protection and Use of Transboundary Rivers and International Lakes (1992). It stresses that the Helsinki Convention now has 36 Parties, including 7 EECCA, and will become a document of global significance when the 2003 amendment enters into force.
The paper describes the position of both conventions regarding specific agreements and joint bodies. While the UN Convention encourages states to conclude such agreements and to consider establishment of joint mechanisms, the Helsinki Convention goes further by making it an obligation of riparian Parties to enter into bi and multilateral agreements or other arrangements or adapt existing ones to eliminate the contradictions with its basic principles. The Helsinki Convention requires that such agreements provide for the establishment of joint bodies.
The paper describes the duty to establish commissions on shared waters under the SADC Revised Protocol on Shared Watercourses (2000). It focuses on the EU Water Framework Directive (2000) which requires appointing new or using existing joint structures for coordination of implementation in international river basin districts. It emphasizes the role of existing river commissions (ICPR, Oder, Meuse, Scheldt, Danube) in coordinating activities under the WFD and addresses cooperation with EECCA countries to achieve implementation of the WFD.
III. Institutional Mechanisms in Transboundary Water Cooperation

The paper lists three types of institutional organization in existing agreements: 

· No institution to implement an agreement;

· Governmental Plenipotentiaries appointed to oversee and promote implementation; 

· Joint commission established to promote cooperation in implementation.
The paper explains that the absence of any institution is quite rare and is usually the case for agreements covering a narrow area of cooperation, for instance agreements between the USSR and Norway on fishing and on catchment in Pasvik river. The paper describes several examples when agreements initially did not provide for any institution, but the states realized the need for an institutional mechanism and established a joint body at a later stage (Amazon Cooperation Treaty Organisation, Chu and Talas Commission, and permanent Nile River Basin Commission still to be set up).
The paper draws attention to the definition of a joint body under the Helsinki Convention. The paper compares two institutional mechanisms, the Plenipotentiaries and joint commissions. It stresses that the commissions prevail in international practice (and provides a list of actively working commissions in a footnote), while the Plenipotentiaries are mostly present in agreements in EECCA and CEE. The Plenipotentiaries were a characteristic feature of the agreements between the USSR and neighboring countries and of the agreements between socialist states in CEE, although the USSR had entered into agreements providing for joint commissions as well. The Plenipotentiaries are common to new agreements concluded in the 1990s and later by or with participation of EECCA countries. However, the Plenipotentiaries do not prevail anymore, since there is a number of new agreements with participation of EECCA countries which provide for joint commissions.
In the majority of cases, the Plenipotentiaries are common for agreements on boundary waters, while the commissions are mostly created to ensure basin approach. There could be both institutional mechanisms created by the same countries with overlapping geographical coverage. The paper describes such examples and stresses the requirement of the Helsinki Convention that joint bodies in the same catchment area shall coordinate their activities.

The paper describes the practice of appointing the same officials as Plenipotentiaries for several agreements at the same time. It notes that the Plenipotentiaries usually have to combine their duties with other jobs. Since Plenipotentiaries remain officials in their ministries, they may be susceptible to defend the interests of a particular ministry that does not contribute to IWRM. Frequent changes of leadership in EECCA ministries may cause interruptions in activities of Plenipotentiaries. 

Unlike joint commissions, the Plenipotentiaries usually do not have additional staff with a mission to implement the agreement and do not have financial resources for activities on implementation. The agreements describe their functions and tasks in general words. In addition, the Plenipotentiaries are often criticized for lack of any mechanisms for public participation and involvement of stakeholders. 
At the same time, the paper argues that there is a trend for institutional strengthening of the Plenipotentiaries in agreements concluded in the 1990s and later.

IV. Main Features of Institutional Mechanisms for Transboundary Water Cooperation

(i) Scope of Application

Based on the geographical scope of application, the paper divides agreements and joint bodies into those covering:
· whole basin of a transboundary watercourse (or an overwhelming part of it);

· part of basin;

· only boundary (frontier) waters;

· waters affected by cooperation within a particular project, program, or use.

The paper explains that the majority of commissions cover the whole basin or its overwhelming part (as it is the case of “Danubian states” in ICPDR). However there are cases when agreements and joint bodies do not cover a significant part of basin. The paper describes the examples of Mekong River Commission and Administrative Commission for Uruguay River. It explains that agreements covering boundary waters are widespread in EECCA and often provide for the Plenipotentiaries as institutional mechanism. The paper notes that stability of international boundaries may be an additional goal of such agreements and describes definitions of “boundary waters” in existing agreements. The paper describes the examples of agreements and joint bodies covering water bodies or their parts affected by a particular project or use (Salto Grande Joint Technical Commission, Chu and Talas Commission). It stresses the provisions of the UN Convention prohibiting states to enter into agreement with respect to a watercourse or part thereof or a particular project in case the agreement adversely affects the use by other watercourse States without their consent. 

The paper argues that there is a strong trend for basin-wide agreements by all riparians to implement basin approach and ensure IWRM. It describes several examples how existing joint bodies endeavor to involve all countries into cooperation and to bring the number of Parties to the number of riparians (Lake Chad Basin Commission, Senegal River Development Organisation, Great Lakes Commission). At the same time, the paper stresses the position of Turkey and China which unilaterally realize the diversion projects and are generally against participation in transboundary basin agreements.
The paper addresses the provisions of both UN Convention and Helsinki Convention requiring watercourse agreements to define the catchment area or part(s) thereof and stresses that many agreements with participation of EECCA countries do not define waters.
(ii) Competence, Functions and Tasks of Joint Bodies

The paper addresses the tendency of broadening the competence of joint bodies from single-purpose (navigation and trade) in the past to many other areas (fishing, allocation of water, irrigation, energy production, water installations/bridges, flood protection, protection against pollution) including their increasing environmental competence. The paper argues that functions and tasks of many existing joint bodies are quite all-embracing to allow for basin approach and IWRM.
The paper identifies three major functions of joint bodies:

· Coordination and Advisory function (includes coordination of riparian activities on implementation of agreement and providing assistance to riparians)
· Executive function (includes direct activities of a joint body to implement the agreement)
· Control of Implementation and Dispute Settlement function (includes monitoring implementation and compliance with agreement, doing reporting on implementation, settling differences and disputes).
These functions are worked out in detail in tasks and powers of joint bodies. The paper lists the tasks of joint bodies as described by the Helsinki Convention (Art.9(2)) and classifies them according to the three functions. Thus, the Coordination and Advisory function includes tasks (a) to compile data to identify pollution sources, (b) to elaborate joint monitoring programmes, (d) to elaborate emission limits for waste water, (e) to elaborate joint water-quality objectives and criteria, (f) to develop concerted action programmes for the reduction of pollution, (h) to serve as a forum for the exchange of information on existing and planned uses of water and related installations, (i) to promote cooperation on the best available technology. The Executive Function includes tasks (g) to establish warning and alarm procedures, (j) to participate in the implementation of EIA, (c) to draw up inventories of pollution sources. The Control of Implementation and Dispute Settlement Function is partially present in (d) to evaluate the effectiveness of control programmes. 
The paper explains that the tasks listed by the Helsinki Convention are mandatory minimum for the Parties. Taking into account specifics and needs of a watercourse, as well as goals and priorities of riparians, states may entrust a joint body with a wider set of tasks.
 The paper works out in detail the task “to facilitate the settlement of differences and disputes concerning interpretation and implementation of agreement”, describing the role of joint bodies and dispute settlement mechanisms in existing agreements. It describes two recent examples: the Baglihar settlement and ICJ’s Argentina vs. Uruguay case.
(iii) Organization of Joint Bodies Activities
Organizational Structure

The paper stresses that organizational structure is the most evident feature that differs the Plenipotentiaries from joint commissions. The Plenipotentiaries have a simple organizational structure (the structure under Moldova-Ukraine 1994 Agreement is discussed). The commissions have a more developed structure to ensure stability of their work. The organizational structure of joint commissions commonly includes: decision-making body/ies, executive, working and subsidiary bodies. The organizational structure of joint commissions may include the following elements: Conference of the Parties, Commission’s plenary, delegations, heads of delegations body, the Chairperson, secretariat, working groups, experts or expert groups, auditing commission, consultative group of donors, information center, training center, national offices of the joint body, observers, etc. 

The paper describes in detail the organizational structure and most interesting features of four commissions: International Commission for the Protection of Oder against Pollution, Mekong River Commission, Interstate Commission for Water Coordination of Central Asia, and International Commission for the Protection of the Danube River.
Rules of Procedure

The paper explains that agreements usually regulate the establishment, structure, functions and tasks of joint bodies in general terms, leaving it up to the joint body to develop Rules of Procedure/Regulations to describe procedural issues in detail. The paper mentions the practice of drafting the Rules of Procedure by an interim commission before the agreement enters into force. It works out in detail several issues that are usually regulated through Rules of Procedure (chairmanship, ordinary and extraordinary sessions, agenda making and submission of documents, languages) by providing examples from the Rules of Procedure of existing commissions. 
Decision-Making Principles
The paper explains the major principle of decision-making in joint bodies – consensus and provides several examples from existing agreements. It emphasizes the decision-making procedure in the ICPDR when it is impossible to reach a consensus (allowing to adopt decision by four fifths with a quorum of two thirds), and provisions concerning decision-making on budget in Meuse Commission. It also describes the “decision-making in writing” procedure.
Secretariat 

The paper explains that functions and activities of the secretariat are usually regulated by agreements in general terms and receive detailed description in Rules of Procedure and other documents (staff regulations, description of duties, TORs) adopted by the commission. The paper describes the way of staff selection by a selection board in Oder Commission. It discusses the functions of the secretariat as a working body to provide support to activities of commission. The paper describes the functions of OKACOM secretariat and the classification of functions of ICPDR secretariat. The paper mentions the issue of granting diplomatic privileges and immunities to secretariat’s officials.
Legal Personality
The paper explains that agreements usually provide the joint body with legal personality. The joint body enjoys legal capacity conferred on legal persons in the country where the secretariat is located or enjoys in the territory of each Party the legal capacity conferred on its legal persons. Issues of labor law and social protection are usually regulated according to the law of the state where the secretariat is located.

Public Participation
The paper stresses public participation as one of the key principles of IWRM and emphasizes the large experience of many joint bodies in creating mechanisms to ensure participation of NGOs and other stakeholders. The paper lists several recommendations for joint bodies and riparians from the ECE/UNEP Guidance on Public Participation and Compliance with Agreements (to ensure NGO participation in the meetings without right to vote, to provide clear conditions for inviting NGOs as observers, to provide for public participation in development of international documents, plans and programs on specific basins, to provide for NGO participation in intergovernmental negotiations of agreements, etc.)
The paper names river commissions which have developed detailed rules for granting the observer status (Oder, Scheldt, ICPDR, Sava, ICPR). It describes the typical criteria for granting the observer status through the example of ICPDR. The paper describes a typical list of documents to be submitted for granting the observer status through the example of Oder Commission. The paper names most common rights and duties of observers and describes the conditions for their participation in the meetings with examples from several commissions. The paper describes examples of other mechanisms such as working/expert groups for cooperation with NGOs and stakeholders, river forums and stakeholder conferences.

Financing

The paper explains that financial responsibilities of riparian Parties usually depend on the institutional mechanism and complexity of organizational structure. The common practice is that the riparians cover the costs of participation of their representatives and experts in activities of a joint body and finance regular monitoring and research in their territories. Other expenses for implementation of tasks and functions of a joint body and expenses of secretariat are more common for joint commissions with developed organizational structure. These expenses are covered from the commission’s budget usually formed by contributions of riparians. Most often, agreements provide for a different size of contribution, although they may provide for equal contributions as well. The paper describes examples with regards to the size and delivery of contributions. The paper also describes reserve funds of commissions, voluntary contributions by Parties for particular activities, fund of the Presidency and partnerships with private sector.
The paper analyses donor support to joint bodies which may be an additional source of financing for specific projects (ICPDR) or a major part of the budget (Mekong). The paper describes in detail the 2006 budget of Mekong River Commission (riparian contributions form less than 9,5%, the rest comes from donors.) The paper also addresses the establishment of a financial fund as a mechanism of financing and describes the example of FONPLATA.
The paper notes that financial sustainability and autonomy may be among the core problems for joint commissions in EECCA. It stresses that even with low ratio between capital from national sources and capital from external international sources a joint body may implement its tasks, while the existence of a joint body increases the chances of a basin to get donor support.

Cooperation with National Authorities and Implementation of Decisions
The paper stresses that cooperation of a joint body with national authorities of riparians is a prerequisite for implementation of its decisions. Some agreements explicitly provide for the need of approval of joint bodies’ decisions by national authorities. Even when such approval is not formally needed, the implementation at national level most often requires the adoption of some decisions by national authorities. 
The paper explains that a more adequate representation of national authorities in a joint body and a high level of officials may help to ensure implementation of decisions at national level. Another mechanism to ensure implementation may be reporting on implementation by Parties. The identification by Parties of competent authorities may be a useful mechanism. Another mechanism is the establishment of national offices of a joint body in riparian countries to liaison with national authorities (like National Mekong Committees).
The paper stresses that irrespectively of these mechanisms it is important that the Parties see implementation not as a burden but as a process of cooperation. It works out in detail the example of ICPR where the Commission may adopt a decision on measures to facilitate the implementation and describes the opportunities to refuse from implementation under the Statute of ICPDR.

V. International Cooperation of Joint Bodies

The paper describes the obligation of joint bodies under the Helsinki Convention to cooperate with coastal states, with joint bodies established by coastal states and with other joint bodies in the same catchment area. It describes the observer status as the main mechanism to ensure such cooperation and discusses examples of cooperation on Danube and Rhine rivers between commissions overlapping geographically and with different areas of competence. The paper also names examples of granting mutual observer statuses by river commissions and sea commissions (ICPR-OSPAR, Great Lakes Commission-Helcom). It also addresses participation of commissions and mandates of the Joint Danube-Black Sea Technical Working Group and of the DABLAS Task Force. The paper describes the concept of twinning between geographically distant river commissions and the INBO/GWP project to facilitate twinning.

The paper stresses that efforts to establish joint bodies receive wide support of international organizations (UNECE, UNESCAP, UNDP, OSCE/Stability Pact for SEE) and financial institutions (WB, ADB, etc.). Special efforts in this respect are taken in the framework of some international initiatives (Petersberg Phase II/Athens Declaration Process, G8 Africa Action Plan, EU WI). The efforts to establish joint bodies in EECCA, in addition to EU WI, may benefit from implementation of WFD and European Neighborhood Policy. The paper lists institutions and countries providing funding for activities of existing joint bodies.
VI. Conclusions and Recommendations for Establishment and Improvement of Joint Bodies in EECCA
The paper stresses that none of existing joint bodies can be a model for others. At the same time, the development of international law and the experiences of existing joint bodies allow to identify certain principles which increase the efficiency of joint bodies. Among such principles, the paper names:

· Wide competence of joint bodies to allow for IWRM;
· Defining waters subject to cooperation in accordance with basin approach and participation of all riparians in a joint body;

· Clearly defined and sufficient powers of joint body;

· Availability of organizational structure that allows to develop, adopt and implement agreements (This presumes the existence of decision-making, executive and working bodies, and the existence of a permanent structure to support the activities of joint body. This also presumes clear definition of tasks and functions for each element of organizational structure);
· Effective mechanisms for cooperation of joint body with national authorities;

· Availability of financial means for implementation of joint programs and for support of organizational structure (if needed, availability of powers to do fundraising);

· Availability of mechanisms to control implementation and to facilitate compliance;

· Accountability and reporting by joint body;

· Developing mechanisms for public participation and stakeholder involvement;
· Coordination of activities with other joint bodies in the same catchment area and with joint bodies established for preservation of marine environment.
The paper concludes that most of existing joint bodies in EECCA have weak institutional mechanisms that can be characterized by the following problems:

· Lack of adequate powers to implement IWRM;
· Scope of cooperation includes waters not in line with the basin approach;

· Poor implementation of joint bodies’ decisions due to lack of resources, lack of motivation among national authorities, inadequate representation of national authorities in joint bodies and tendency to follow the interests of one ministry, as well as lack of coordination at national level;

· Lack of financial means for implementation of joint programs (partially, because the agreements do not provide for financial responsibilities of Parties to cover these costs);
· Absence of executive and working bodies in the organizational structure of many joint bodies, which leads to interruptions of activities, lack of coordination, difficulties in implementation;

· Problem of flexibility of organizational structure (for instance, lack of mechanisms for urgent decision making);

· No mechanisms for public and stakeholder participation, inadequate implementation of provisions regarding public awareness;

· No duty for joint bodies to do regular reporting. 

The paper recommends that activities to establish new agreements and joint bodies between or with participation of EECCA countries should be guided by the following considerations:
· Mutual trust among riparians and motivation to cooperate are the prerequisites for entering into agreements and establishment of joint bodies. When such trust does not exist, the cooperation may start with joint activities of national authorities on technical issues or in a few areas of cooperation, as well as with joint activities of NGOs and stakeholders.
· It may be useful to conduct a joint study of basin, so that, among other things, to identify benefits for cooperation for all potential participants of agreement and joint body;
· It is important to analyze existing agreements and bodies with participation of riparians, if they exist, in order to understand reasons of their poor efficiency;

· It is needed to make analyses of national authorities, bodies and institutions to identify their competences and functions in order to ensure their close cooperation with a joint body to be created;

· It is important to make a stakeholder analyses and ensure stakeholder participation in negotiations;
· International organizations may become neutral facilitators of the dialogue between riparians. Existing joint bodies may offer wide expertise, while joint bodies created by coastal states may become important allies in this process.
· It is important to ensure financial sustainability of the joint body by fixing financial responsibilities of the Parties and by conducting analyses of other potential funding mechanisms.

� The paper lists examples of such additional tasks conferred upon existing joint bodies. Such additional tasks for the Coordination and Advisory function may include, for example, tasks to organize exchange of hydrological forecasts (Russia-Kazakhstan Commission); to coordinate development of a unified information system (Sava Commission); to make proposals on restoration of water and littoral ecosystems (Oder Commission); to develop measures to prevent pollution from accidents (Elbe Commission); to coordinate activities on fighting floods and on ice passage (Russia-Kazakhstan Commission); to develop measures to fight consequences of temporary drought (OKACOM); to develop River Basin Management Plans in accordance with EU WFD (several commissions); to develop proposals to improve national legislation of riparians (Russian-Estonian Commission); to develop training programs (Joint Committee of Mekong River Commission). Such additional tasks for Executive function may include, for example, tasks to issue permits (Finnish-Swedish Commission); to decide on the way of using water economy installations and the way of crossing the border (Chu and Talas Commission); to set the regime for large water reservoirs (Interstate Commission for Water Coordination of Central Asia); to develop ecological programs (Interstate Commission for Water Coordination of Central Asia); to do fundraising (Joint Committee of Mekong River Commission). The Control of Implementation and Dispute Settlement function may include the tasks to do self-assessment and make recommendations concerning cooperation of Parties in accordance with the agreement (almost all joint bodies); to do regular reporting on joint body’s activities (once a year – ICPRD, ICPR, Meuse, Scheldt, Sava, once in two years – Oder), reporting on the outcomes of monitoring and assessment and provide other reports  upon request of the Parties; to inform the public about the state of the watercourse and about joint body’s activities (ICPR); to propose amendments to the agreement (Finnish-Norwegian Commission); to facilitate the settlement of differences and disputes concerning interpretation and implementation of the agreement.
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