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Legally binding provisions on public participation and the need to amend the Convention
Public participation on GMOs excluded in the Aarhus Convention 

With regard to GMOs, the Aarhus Convention (AC) has a major shortcoming since it excludes GMOs from the scope of the Convention’s provisions on public participation in decision-making. This exclusion was an anomaly, as acknowledged by the Guidelines on applying the AC provisions to GMOs. 

At present, public participation for GMOs is addressed in Article 6.11 of the AC, which explicitly excludes GMO activities from the public participation provisions of the AC and defers it to national legislation.

The need for an amendment of Aarhus Convention

Article 6 of the AC requires Parties to guarantee public participation  in decision-making on activities with a potential significant environmental impact, which are listed in Annex I of the Convention.  The Annex lists activities which present risks for human health and the environment, such as oil and gas refineries, chemical installations, waste installations, industrial plants, dams, pipelines, etc.  GMO activities are explicitly excluded under Article 6.11, and therefore implicitly deemed not to be a potentially dangerous activity.

Today it is widely acknowledged that activities related to GMOs must be submitted to public participation procedures. Since Annex 1 of AC includes activities that present risks to the environment, the exclusion of GMO activities would only be justified if they did not present similar potential risks to the environment and human health.  However, this is certainly not the situation for example in European Union (EU) legislation.  The EU’s Directive 2001/18 on deliberate releases of GMOs into the environment says that the effects of GMO releases on the environment may be irreversible and therefore present potential risks to the environment and human health.  Furthermore, the European Commission’s Proposal for a Directive on Environmental Liability includes the deliberate release of GMOs and contained use of micro-organisms in the list of occupational activities which present a risk for human health and the environment. EU GMO Regulations already establish processes for public participation on deliberate releases, and several countries have provisions on public participation in decision-making on placing on the market and for some contained use activities.

It is therefore necessary that activities related to GMOs like deliberate release, placing on the market and some cases of contained use are included within the scope of public participation provisions of AC. These activities should be included in the Annexes of the AC and therefore the Convention needs to be amended. 

The Working Group on GMOs under AC

The new Aarhus Convention Working Group on GMOs is based on Decision I/4, paragraph 3 of the First Meeting of the Parties to the Aarhus Convention. This “Lucca Mandate” had as its main tasks the following: 

- Examining and building upon the preparatory work of the former Working Group on GMOs with respect to possible legally binding options for further developing the application of the Convention in the field of GMOs

- Selecting and developing the most appropriate legally binding options

- Preparing for a Decision by MOP-2, including possible adoption of the selected option

- Focussing on deliberate release including placing on the market, consideration of contained use

The first meeting of the new WG in April 2003 concluded that it was necessary that countries send written submissions expressing their preferred legally binding option or options. 

ECOFORUM POSITION: Option I. Amendment of article 6.11 and Annex I

Ecoforum believes that an amendment to the AC is the best legally binding option. Concretely Ecoforum would like to support an amendment to article 6.11 and Annex I.

This amendment would require the deletion of article 6.11, and the addition in Annex I of activities related to GMOs to be submitted to public participation procedures under article 6.  

GMO related activities like placing on the market would then be within the scope of public participation provisions of article 6, as well as deliberate releases and contained use applications which would be considered to be likely to cause a significant adverse effect on environment or health. 

An additional amendment would be necessary since the list of activities included in Annex I of AC contains a provision (para. 21) which makes public participation not applicable to “projects undertaken exclusively or mainly for research, development and testing of new methods or products for less than two years unless they would be likely to cause a significant adverse effect on environment or health”. This would imply that some activities related to GMOs like deliberate releases and contained use, which would be for research, would be exempted from the provisions of article 6.

This is not a desirable outcome since deliberate releases of GMOs should be under a public participation procedure. Indeed, EU legislation and some GMO legislation in Central-Eastern European accession countries already establishes legally binding provisions for public participation for deliberate releases. Also some contained use activities – those classified as high risk- should also be included.

Therefore paragraph 21 of Annex I needs to be amended to exclude deliberate releases and some contained use activities from  paragraph 21. This is a logical step since public participation procedures are already legally binding under EU and some CEE legislation; some member states also have legally binding provisions on some contained use activities.

