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Background

1. On 18 August 2008, Cultra Residents’ Associaflmreinafter, “the communicant”)

submitted a communication to the Committee, allggnon-compliance by the United
Kingdom of Great Britain and Northern Ireland wiith obligations under articles 3, 7 and 9
of the Convention on Access to Information, PulBlarticipation in Decision-making and
Access to Justice in Environmental Matters (heffe@na“the Aarhus Convention” or “the

Convention”).

2. The communicant alleged that the Party concefaitztl to comply with article 3 of
the Convention by making the decision to expandaelCity Airport operations through a
“private” Planning Agreement, a type of instrumeanforceable only between its
contracting parties and which allows the public night of appeal other than judicial
review. The communicant also alleged that, in mgiktlre Planning Agreement, the Party
concerned failed to comply with the public partatipn requirements under the
Convention, in particular by opting for an “exantina in public” instead of a public
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inquiry. In addition, the communicant alleged thet rights under article 9 of the
Convention were violated when it was ordered to fay full costs (£39,454) of the
Department of Environment for Northern Ireland @ieafter, “the Department of
Environment”) following the dismissal of its apgiion for judicial review proceedings.

3. The communication was forwarded to the Partyceamed on 26 September 2008,
together with a number of questions from the Conmajt following a preliminary
determination by the Committee at its twenty-fireteting (17-19 September 2008) that it
was admissible. The communicant was also askedswex certain questions to clarify its
allegations of non-compliance by the United Kingdenth the Convention, inter alia,
concerning the prohibitive nature of the costs dhd reduced public participation
possibilities in the examination in public proceglur

4, The Party concerned provided answers to the Qtiesls questions in a letter
dated 26 February 2009. The communicant repligdaamuestions posed by the Committee
by a letter of 26 March 2009.

5. At its twenty-third meeting (31 March—3 April @8), the Committee decided to
discuss the substance of the communication togethéth communication

ACCC/C/2008/23, which also concerned complianceth®y United Kingdom with the
provisions of article 9 of the Convention, at itwehty-fourth meeting (30 June-3
July 2009), and informed the Party concerned aad:tmmunicant about its decision.

6. By letter dated 12 May 2009, the Party concemeggdiested to postpone the planned
discussion of communications ACCC/C/2008/23 and 8{122008/27 so that they would
be considered at the same time as communicationGXC008/33. The communicant, by
letter dated 20 May 2009, opposed the proposal éstppne the discussion of
communication ACCC/C/2008/27. After considering tihews of both parties, the Chair of
the Committee decided to hold the discussions enneonications ACCC/C/2008/23 and
ACCC/C/2008/27 at its twenty-fourth meeting.

7. On 22 May 2009, the Committee received writteibnsissions in respect of
ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008428rf an observer, Coalition for
Access to Justice for the Environment (hereinaft&€« AJE”), a coalition of six
environmental non-governmental organizations frbenited Kingdont.

8. On 17 June 2009, the Party concerned providediail written submissions for
consideration by the Committee clarifying certaispects of its response to the
communication.

9. The Committee discussed the communication anigsity-fourth meeting, with the
participation of representatives of both the Padpcerned and the communicant. At the
beginning of the discussion, the Committee confadmthe admissibility of the
communication.

10.  After the open discussion of the communicatibithe Committee’s meeting, both
the communicant and the Party concerned provideditiadal written submissions
regarding certain points canvassed at that meeTingse included consideration of whether
the activities at issue might fall within the scogfearticle 6 of the Convention. By letter
dated 10 July 2009, the communicant provided furtletails of its position with respect to
the alleged non-compliance by the Party concerrniddasticle 6.

The six members of the coalition are FriendhefEarth, WWF-UK, Greenpeace, the Royal Society
for the Protection of Birds, Capacity Global and Bmvironmental Law Foundation.
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11. By letter dated 22 July 2009, the Party coregrset out its view that article 6 was
not engaged in this case.

12.  In the same letter dated 22 July 2009, theddritingdom alleged that a member of
the Committee had a conflict of interest with retge communications ACCC/C/2008/23
and ACCC/C/2008/27. The Committee member concermhiednot participate in the
deliberations on the findings in this case. Furtihetails regarding the United Kingdom’s
allegation, the Committee’s response and the viefvthe communicant are set out in
paragraphs 6-11 of the report of the twenty-fifteeting of the Committee (22-25
September 2009) (ECE/MP.PP/C.1/2009/6).

13. By letters dated 16 July 2009 and 20 Janua@yarch and 20 May 2010, CAJE
wrote to the Committee providing additional infotioa for its consideration for the
communication at issue.

14. The Committee began its deliberations on diadings at its twenty-fifth meeting,

following a very preliminary discussion at its twesiourth meeting, and completed the
preparation of draft findings following its twengighth meeting. In accordance with
paragraph 34 of the annex to decision 1/7, thet diiaflings were then forwarded for
comments to the Party concerned and to the commnian 25 August 2010. Both were
invited to provide any comments by 22 Septembef201

15. By letter of 14 September 2010, CAJE forwardedAugust 2010 update of the
May 2008 report “Ensuring Access to Environmentatite in England and Wales” (the
Sullivan Report) together with its comments ondhaft findings.

16. The communicant and the Party concerned prdvitleir comments on the draft
findings on 19 and 22 September 2010, respectively.

17. At its twenty-ninth meeting (21-24 Septembet®0the Committee proceeded to
finalize its findings in closed session, taking @aut of the comments received. The
Committee then adopted its findings and agreed they should be published as an
addendum to the report. It requested the secretirimend the findings to the Party
concerned and the communicant.

Summary of facts, evidence and issués

18. The communication concerns the alleged failbsethe Party concerned to provide
for public participation in accordance with arti@lend 7 of the Convention in the decision-
making process on a proposed increase of the opesatt Belfast City airport. In addition,
the communication concerns the alleged failurehefRarty concerned to ensure access to
administrative or judicial procedures that are pathibitively expensive in accordance
with article 9, paragraph 4, of the Convention étation to the communicant’s attempt to
challenge a decision of the Department of the Emvirent and a recommendation by an
examination in public panel. The communicant aléegas that the Party concerned is in
breach of its obligations under article 3, paragrap of the Convention to establish and
maintain a clear, transparent and consistent frareto implement the provisions of the
Convention.

19. The decision-making process in question comceanproposal to expand the
operations at Belfast City Airport. The future gtbvef the airport was considered in the
“Belfast Harbour Local Plan 1990 to 2005", prepatedler the auspices of the “Belfast

This section summarizes only the main facts, @vie and issues considered to be relevant to the
question of compliance, as presented to and camsidey the Committee.
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Urban Area Plan 2001". At the time, it was subjecpublic participation through a public
inquiry which was opened on 23 October 1990 angdedan 14 January 1991.

20. In March 2003, the Belfast City Airport managarhapplied to the Department of
the Environment under article 41 of the PlanningrfNern Ireland) Order 1991 for
determination of the question whether an increaséhe seats for sale at the airport
from 1.5 million to 2.5 million in any 12-month ped would require planning permission.
At that time, operators using the airport were petmitted to offer for sale more than 1.5
million seats on scheduled flights in any 12-mop#riod according to the Planning
Agreement of 22 January 1997. The application refeto a forecast 50 per cent increase
in passenger numbers over the next decade andiralgmated a forecast of 3 million
passengers by 2018.

21. By letter dated 30 June 2003, the Departmetti@Environment informed Belfast

City Airport of its determination issued pursuaatdrticle 41 of the Planning (Northern

Ireland) Order 1991 that an application for plagnpermission was not required on the
basis that an increased offer of seats for salendicconstitute development as defined in
that act. The determination clarified that the dieci-making on the proposed activity
would be made through the formal review of relevaisions of the existing Planning

Agreement of 22 January 1997, and that it was mdjest to environmental impact

assessment procedure according to the Planningir@mental Impact Assessment)

Regulations (Northern Ireland) 1999. The deternmmatwas not subject to public

participation and the public was not informed af tretermination at that time.

22. On 6 July 2004, the Belfast City Airport managat made a submission to the
Department of the Environment requesting the formalew of the Planning Agreement

which governed its operations. The review commemedl9 November 2004 with a public

consultation process to decide on whether a pifdjgiry should be held. The Department
of the Environment launched the consultation byting specific comments from relevant

Councils as well as other key public representatigtakeholders, local residents’ groups
and other interest groups. At the end of the cdasoh process, in October 2005, the
Environment Minister announced that the next stejné process would be an examination
in public (EiP) conducted by an independent panel.

23.  In January 2006, the independent panel wasimstegoto conduct this EiP and,
according to the terms of reference, the EiP paaal requested, inter alia, to have regard
to representations made in respect of the publisuitation exercise. While exercising this
function it identified the following persons as th®incipal interested parties: the
Department for Regional Development (interestsudel “noise” and the “Forum”), the
Department of the Environment (interests includee tRlanning Agreement and
environmental issues), the airport operator, thdinas, residents’ groups and bodies
representing the public and business at largeuding Belfast City Council (BCC), North
Down Borough Council (NDBC), the General Consumeuiiil for Northern Ireland
(Consumer Council) and the Confederation of Britistustry (CBI).

24.  Preliminary meetings were held in March and Ma@6 and a substantive hearing
was held on 14 and 15 June 2006. The communictanidstd and made representations
during the various hearings in public. During th& Bhe public learned of the June 2003
determination for the first tim&The EiP panel report, including recommendationghen

future content of the Planning Agreement, was ghielil on 12 December 2006. One of the
recommendations by the panel related to the résticegarding seats for sale at Belfast
City Airport. It recommended that this limit shoudé increased to 2 million (paras 5.6.37

3 As noted by the Court of Appeal in its judiciabiew decision, 7 November 2007, paragraph 12.
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and 7.1.11). Its recommendation was made as subjetite following terms: (a) the
establishment of a forecasting and scrutiny systamd; (b) the airport operator committing
to install a noise and track keeping system.

25.  Together with four other local residents’ assthans, the communicant sought to
challenge the Department of Environment’s detertionaof 30 June 2003 and the EiP
panel report before the High Court, Northern Irdl&ueen’s Bench Division. In respect of
the Department of the Environment’s determinatiénlene 2003, they alleged that the
Department had erred in law in convening an EiRdosider amendments to the 1997
Planning Agreement. The applicants contended ti@fptoper action would have been a
formal planning application and new Environmentalphct Assessment and/or a public
inquiry pursuant to Article 31 of the Planning (Mwrn Ireland) Order 1991. They

requested an order from the High Court quashing Bepartment's June 2003

determination. The applicants also contested theomenendation made in

paragraphs 5.6.37 and 7.1.11 of the EiP panel repat seats for sale from Belfast City
Airport should be increased from 1.5 million penam to 2 million per annum.

26. On 29 March 2007, the High Court granted thalie@nts leave to proceed with the
case. The judge also held that the recommendafitrecEiP panel was a decision capable
of judicial review.

27.  Following the hearing, by order dated 7 Noven@07, the High Court dismissed
the application in respect of both the recommepdatf the EiP panel report and the
determination of the Department of the Environm&n80 June 2003. Upon the dismissal
of their application, the High Court ordered thelagants to pay the full fees and outlay of
the Department of the Environment, totalling £39,45

28. On 14 October 2008, Belfast City Airport and fbepartment for the Environment
signed an amended Planning Agreement. The newragraencreases the permitted seats
for sale allocation from 1.5 million to 2 milliom iany 12-month period.

29. The communicant alleges that the Party condeiisein breach of article 3,
paragraphs 1 and 8, article 7 and article 9, pamgr4, of the Convention. The
communicant alleges that the Party concerned heeched its obligation under article 3,
paragraph 1, in two main respects. First, it aketh@t the use by the Party concerned of a
“private” Planning Agreement to control operaticatsBelfast City Airport is a breach of
article 3, paragraph 1, of the Convention to prevédclear and transparent framework to
implement the provisions of the Convention becatisg type of instrument does not
require an environmental impact statement, is esfilsle only between its contracting
parties and allows the public no right of appedleotthan judicial review. Second, the
communicant claims that the Party concerned actedrion-transparent manner regarding
the development of the airport. For example, theroanicant points to the report of the
EiP panel, which, in paragraph 6.4.5 (p. 91) stthes “some of the earlier replies [the
residents’ groups] received from the Departmentewia the Communicant’s view, rather
vague, evasive and not very helpful. This will haleme little to encourage development of
the openness and trust on which the success ofitiée consultative process of [Belfast
City Airport] depends.”

30. With respect to article 7, the communicant gaie that the 30 June 2003
determination by the Department of the Environmevds in breach of article 6,
paragraph 3, in conjunction with article 7, of tGenvention as it permitted the 2008
Planning Agreement to increase the number of deatsale without the possibility for
public participation at that stage. It alleges ttiet determination excluded the proposed
activity from an environmental impact assessmedtrafevant opportunities for the public
to participate in the decision-making process. thimmunicant also alleges that article 6,
paragraph 4, in conjunction with article 7, hasrbeelated by the Party concerned through
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its choosing the EiP procedure instead of a pubtjairy. The EiP procedure prevented all
options being presented and effective public pgditon on the proposed expansion of the
operations at Belfast City Airport.

31. In addition, the communicant alleges that thetyPconcerned has failed to ensure
access to administrative or judicial procedureg @@ not prohibitively expensive in
accordance with article 9, paragraph 4, of the @atien in relation to the communicant’s
application for judicial review of the June 2003 tatenination and one of the
recommendations of the EiP panel. The communidantaleges that the Party concerned,
by pursuing its full costs of defending the judidiaview proceedings, has penalized the
communicant in breach of article 3, paragraph iefConvention.

32. In response to the communicant’s allegatiolms,Rarty concerned takes the view
that article 7 of the Convention is not engagedwéspect to the expansion of operations
of the Belfast City Airport, since there is no radat plan, programme or policy relating to

the environment. Moreover, even if either articler67 were applicable to the decision to

expand the operations of the Belfast City Airpéinere has been no breach of the public
participation requirements under the Conventiontelspect of the costs order of £39,454
against the communicant, the Party concerned cerssitiat this was neither deterrent nor
prohibitive, taking into account the involvement fofe residents’ associations and the
number of their members. The Party concerned doesamsider that there are any grounds
for a complaint under article 3.

Consideration and evaluation by the Committee

General considerations

33. The United Kingdom deposited its instrumentratification of the Convention
on 23 February 2005. The Convention entered intoefdor the United Kingdom on 24
May 2005.

Adoption of amended “Planning Agreement” — articke 6 and/or
article 7

34. The communication refers to a number of cortdezactions by the Department of
the Environment that affected the decision-makimgtbe proposed expansion of the
operations at Belfast City Airport. Noting that sorof the activities described in the
communication took place prior to the Conventiomristry into force for the United
Kingdom, the Committee is focusing on the actigititbat took place after 24 May 2005.
However, as pointed out by the Committee in its/jones findings, in determining whether
or not to consider certain domestic proceduresatail before the entry into force of the
Convention for the Party concerned, it will consigehether significant events of those
processes had taken place since the Convention'sry einto force (cf.
ECE/MP.PP/C.1/2005/2/Add.2, para. 4, findings aedommendations with regard to
communication ACCC/C/2004/02).

35.  After reviewing the written submissions of tparties and having the benefit of
hearing from both parties at the Committee’s tweotyth meeting, the Committee
considers that there are two decisions that argcpkarly significant to the obligations of
the Party concerned under the Convention to praiadpublic participation in this case.

36. The first significant decision is the deterntioa by the Department of the
Environment in June 2003 that the proposal to edpe operations at the Belfast City
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Airport did not require planning permission and was subject to an environmental impact
assessment procedure. The June 2003 determinadi®maken almost two years before the
Convention entered into force for the United KingddDther relevant decisions relating to
the proposed activity on the level of plans, progrees or policies — e.g., Belfast Harbour
Local Plan 1990 to 2005, the Belfast Urban AreanR1801 — took place even earlier.
Because the June 2003 determination took placeddie Convention entered into force,
the Committee does not consider further whethes tteétermination was in line the
Convention’s requirements on public participation.

37. The second significant decision is the adopbibthe amended Planning Agreement
on 14 October 2008. The adoption of the amendecdhnitlg Agreement raised the

permitted seats for sale allocation from 1.5 millim 2 million in any 12-month period.

This decision was taken after the Convention hatkred into force for the Party

concerned. The Committee has considered whetheadbption of the amended Planning
Agreement is a decision within either article @dicle 7 of the Convention.

38. Because the amended Planning Agreement doef# mathin any of the activities
listed in annex | to the Convention, the Commitieds that the adoption of the amended
Planning Agreement is not a decision within thepgcof article 6, paragraph 1 (a) of the
Convention. Paragraph 8 (a) of annex | is the qdyagraph of the annex relating to
airports, but it concerns the construction of aitpavith a basic runway length of 2,100
metres or more. At the time of the events in qoestthe Belfast City Airport’'s runway
was 1,829 metres, which is below the thresholdsein annex I. The amended Planning
Agreement of 14 October 2008 concerned an incrieaf®e number of permitted seats for
sale. As noted in paragraph 22 above, the amendediRg Agreement did not change the
existing runway length of the airport.

39. Paragraph 20 of annex | covers any activityaosered by the other paragraphs of
the annex where public participation is provided fomder an environmental impact
assessment (EIA) procedure in accordance with matidegislation. The Committee
understands that the relevant legislation spedifyitnich activities in Northern Ireland are
subject to an EIA procedure is the Planning (Emuinental Impact Assessment)
Regulations (Northern Ireland) 1999. For the puegosf those regulations, an “EIA
development” means either development which isdish schedule 1 of those regulations,
or development, which is listed in schedule 2 amittvis likely to have significant effects
on the environment by virtue of factors such asndsure, size or location. Schedule 1,
paragraph 7 (a), of the Regulations refers to thesituction of airports with a basic runway
length of 2,100 metres or more. Schedule 2, papigi® (e), of the Regulations refers to
the construction of airfields (unless included ichedule 1) where the development
involves an extension to a runway or the area akw@xceeds 1 hectare. The increased
seat allocation is not an activity subject to aA Brtocedure under national legislation and,
as noted above, the amended Planning Agreementadidlter the runway length. Thus,
paragraph 20 of annex | does not apply.

40. The Committee similarly finds that the amendeldnning Agreement of 14
October 2008 is not within the scope of articlp&agraph 1 (b), of the Convention. There
has been no determination by the Party concerregcthb proposed activity in question is
subject to the provisions of article 6. Thus, theeaded Planning Agreement of 14 October
2008, which increased the permitted seats for Bal@ 1.5 million to 2 million, is not
subject to either article 6, paragraph 1 (a), sagaph 1 (b), of the Convention.

41. The Committee also considers whether the antenB&anning Agreement

of 14 October 2008 is a plan relating to the envinent within the scope of article 7 of the
Convention. What constitutes a “plan” is not defiria the Convention. The fact that the
document is entitled “Planning Agreement” does netessarily mean that it is a plan;
rather, it is necessary to consider the substafidheodocument. Having considered the



ECE/MP.PP/C.1/2010/6/Add.2

substance of the document, the Committee findsthigatPlanning Agreement” in this case
is in fact is a decision on a specific activitytthaould properly be the type of activity under
article 6. However, as held above, the activitysdoet meet the threshold of articlé Bhe
Committee therefore finds that the “Planning Agreeth in this case is not covered by
article 7.

Prohibitively expensive — article 9, paragraph 4

42.  The review procedure in question concerns thticipl proceedings against the

Department of the Environment regarding (a) a reoendation of the EiP panel in respect
of issues relating to the Belfast City Airport Piamg Agreement 1997; and (b) a decision
by the Department of the Environment Planning $eran 30 June 2003 pursuant to article
41 of the Planning (Northern Ireland) Order 19%ithe communicant’s view, the full costs

in the amount of £39,454 sought by the DepartmétiieoEnvironment at the conclusion of

the judicial review proceedings relating to the fB&tl City Airport are a major deterrent

against residents’ groups seeking to protect thitironment by legal action. Therefore it
is contrary to the provisions of article 9, pargdrat, of the Convention that access to
justice procedures covered by the Convention ngirbhibitively expensive.

43. The Committee notes that the decision chali@ngas made in 2003, whereas the
judicial review proceedings were filed in DecemB@06, after the Convention come into
force. The fact that the decision challenged wadearaefore the entry into force of the
Convention for the United Kingdom does not prevére Committee from reviewing
compliance by the Party concerned with article hwespect to the decision in question.
Before considering whether the Party concerned diechpwith the requirements of
article 9, paragraph 4, of the Convention, it isgssary to establish if the case in question
is dealing with an access to justice procedure ieavby either paragraph 2 or paragraph 3
of article 9. Because, as established above, mettie 2008 Planning Agreement nor
the 30 June 2003 determination are covered bylamicarticle 9, paragraph 2 cannot be
invoked in the present case. In considering whethejudicial proceedings in question are
a procedure referred to by article 9, paragrapbf3he Convention, the Committee has
considered the subject of the claims brought byctiramunicant in the High Court. In its
application for judicial review, the communicantntended that the Department of the
Environment had erred in law in making its June2€@6termination under article 41 of the
Planning (Northern Ireland) Order 1991. Having eswed the documentation, including the
order of the High Court dated 7 November 2007, @emmittee finds that these
proceedings were intended to challenge acts andsionis by a public authority which the
communicant alleged to contravene provisions oflaleof the Party concerned relating to
the environment. The Committee thus finds that doenmunicant’s judicial review
proceedings were within the scope of article 9ageaph 3, of the Convention.

44.  Since the communicant’s judicial review prodegs were judicial procedures under
article 9, paragraph 3, of the Convention, thesecgedings were also subject to the

In reaching this conclusion, the Committee referfootnote 6 in its findings and recommendations
with regard to compliance by Albania (ECE/MP.PP/200/7/4/Add.1) and the definition of “plans”

in the European Commission Guide for ImplementatibDirective 2001/42 on the Assessment of
the Effects of Certain Plans and Programmes on thr@d&ment. This states that “a plan is one
which sets out how it is proposed to carry outngplement a scheme or a policy. This could include,
for example, land use plans setting out how land Iz developed, or laying down rules or guidance
as to the kind of development which might be appate or permissible in particular areas.” The
definition of “program” is “the plan covering a s#tprojects in a given area ... comprising a number
of separate construction projects....".
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requirements of article 9, paragraph 4, of the @otien. The Committee finds that the
guantum of costs awarded in this case, £39,454, pralsibitively expensive within the
meaning of article 9, paragraph 4, and thus, aneslttt non-compliance.

45.  The Committee in this respect also stressdasfdieness” in article 9, paragraph 4,
refers to what is fair for the claimant, not thdeshelant, a public body. The Committee,
moreover, finds that fairness in cases of judioéaliew where a member of the public is
pursuing environmental concerns that involve thielipunterest and loses the case, the fact
that the public interest is at stake should be actm for in allocating costs. The
Committee accordingly finds that the manner in \White costs were allocated in this case
was unfair within the meaning of article 9, parggrad, of the Convention and thus,
amounted to non-compliance.

Use of “Planning Agreement” to control airport operations — article 3,
paragraph 1

46. The communicant raised a number of issueslatioa to article 3, paragraph 1.

Regarding the EiP panel's observation that somihe@fDepartment’s earlier replies were
rather vague and evasive, the Committee findsithets no evidence before it to establish
that the correspondence complained of occurred #ifteConvention’s entry into force for

the Party concerned. Nor does the Committee halffecisnt evidence to consider the

communicant’s allegation that the use of a “priva®anning Agreement by the Party

concerned to control operations at Belfast CitypAit is a breach of article 3, paragraph 1.
The Committee therefore finds no breach of artlparagraph 1 in this case.

Pursuit of full costs — article 3, paragraph 8

47. The communicant alleges that the Party conderbg pursuing the full costs of
defending the judicial review proceedings, has pee@d the communicant in breach of
article 3, paragraph 8, of the Convention. The Cdtem notes that article 3, paragraph 8,
does not affect the powers of national courts tcardwreasonable costs in judicial
proceedings. The Committee takes the view thatedas the evidence before it, neither
the pursuit of costs by the Party concerned oCihert’s order for such costs amounted to a
penalization under article 3, paragraph 8. The Citaeendoes not exclude that pursuing
costs in certain contexts may amount to penalimatio harassment within article 3,
paragraph 8.

Conclusions

48. Having considered the above, the Committee tadofme findings and
recommendations set out in the following paragraphs

Main findings with regard to non-compliance

49. The Committee finds that, in the circumstanckshis case, the adoption of the
amended Planning Agreement was not a decisionmilté scope of article 6, paragraph 1
(a) or (b), of the Convention, nor was the Plannmhggeement a plan under article 7 of the
Convention. The Committee accordingly finds thaticer 9, paragraph 2, cannot be
invoked in this case.
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50. The Committee finds that the communicant’s giadi review proceedings were
within the scope of article 9, paragraph 3, of @mnvention and thus were also subject to
the requirements of article 9, paragraph 4, ofGbavention. The Committee finds that the
quantum of costs awarded in this case, £39,454jered the proceedings prohibitively
expensive and that the manner of allocating théscass unfair, within the meaning of
article 9, paragraph 4, and thus, amounted to womptiance.

51. The Committee finds that it had insufficientdance before it to establish a breach
of article 3, paragraph 1, in this case.

52. The Committee finds that, based on the eviddrefere it, neither the pursuit of
costs by the Party concerned or the Court’s ordiesdich costs amounted to a penalization
under article 3, paragraph 8. The Committee doégxaude that pursuing costs in certain
contexts may amount to penalization or harassméhinvarticle 3, paragraph 8.

Recommendations

53. The Committee, pursuant to paragraph 36 (bdhefannex to decision 1/7, and
noting the agreement of the Party concerned that Gommittee take the measures
requested in paragraph 37 (b) of the annex to iecié7, recommends that the Party
concerned review its system for allocating costapplications for judicial review within
the scope of the Convention, and undertake praetiwhlegislative measures to ensure that
the allocations of costs in such cases is fairrtgrohibitively expensive.




