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Annex A
Further information about Anxious Scrutiny

Annex A to Communication to the Aarhus Convention Compliance Committee
on Articles 9(2) and (3) of the Convention and Substantive Review
The effect of anxious scrutiny is to place a greater burden on the decision maker when it comes to
justifying the decision made - “[a] more comprehensive review of the facts and a higher standard of
proof were expected of him before he could claim to have discharged it1”. Although the standard was
still considered to be a review based on rationality as opposed to merits, Lord Bingham MR noted that:
“the more substantial the interference with human rights, the more the court will require by way of
justification before it is satisfied that the decision is reasonable in the sense outlined above2”.
Lord Sumption has also argued that the development of the anxious scrutiny standard was “originally
designed to broaden the test for substantive review at common law by importing some element of the
doctrine of proportionality from the case-law of the European Court of Human Rights3”. Textbooks at
that time also noted that the courts had “become willing to have regard to the unincorporated
Convention and its case law as sources of principles or standards of public policy4”.
However, because anxious scrutiny was still considered an aspect of rationality, rather than a merits
review, some substantial differences remained. In particular, anxious scrutiny:
(a) only entitles the court to determine whether the balance which the decision-maker struck
between the right and the competing interests was within the range of rational possibilities, but
not whether s/he had got the balance right;
(b) does not justify a court in reviewing the relative weight accorded to the competing factors; and
(c) does not enable a court to consider whether the interference was greater than was necessary in a
democratic society5.
Anxious scrutiny tends to be applied in rights cases (including human rights where these are absolute
or limited). When applying this standard, the court will require that an ‘important competing public
interest6’ exists to the right under threat; and look closely at whether or not the decision-maker could
reasonably conclude that this competing interest justifies interference with the right7.
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Lord Sumption’s Speech to the Administrative Law Bar Association’s Annual Lecture on
Anxious Scrutiny (4 November 2014) available here
R v Ministry of Defence ex parte Smith [1996] QB 517
Supra, n. 7
Lester & Pannick (ed) Human Rights Law and Practice (Butterworths 1999), 1.31
Lord Sumption, Supra n.7, citing R (Daly) v Secretary of State for the Home Department
[2001] 2 AC 532 per Steyn LJ at [27]
Brind [1991]
Ibid

Annex B
Extracts of written Advice provided by Leigh Day’s Environmental
Planning and Litigation Service (EPLS) to clients

Annex B – Extracts from counsel’s advice provided under the EPLS
Enquiry in relation to the grant of planning permission for a mixed-use scheme in London:
“A wide range of planning concerns have been raised which I understand stem from the objections
raised by the client. I have considered each of the points in relation to the way in which they are dealt
with in the Officer’s Report. I have not been able to identify any arguable legal errors in the way the
issues are dealt with. The officers appear to consistently identify the issues, to consider them against
the policy background, and to reach apparently rational conclusions as to their relative and
individual merits.
The conclusion of the report at 427 indicates that the officers’ were advising that the recommendation
was made on the basis that the demerits of the scheme were outweighed by the benefits, particularly
in terms of the contribution to regeneration. This is a very difficult conclusion to impugn given the
sizeable leeway which the courts traditionally give to exercises of planning judgment”.
Enquiry concerning the grant of planning permission for a mixed-use development of land in
Wales:
“Before turning to the specific grounds, I should stress that the courts will not interfere with a local
planning authority’s judgment as to the planning merits of a proposal, unless that planning judgment
can be shown to be irrational. Successful irrationality challenges against planning judgments are
extremely rare: the irrationality must be very clear indeed before the courts will consider granting JR
on such a basis. I will address each of the potential grounds in turn…
Traffic
On the basis of the information provided to me so far, and subject to one caveat (see below), I do not
detect any arguable error of law in the council’s approach to traffic management. The points raised
by the client in the objection speech are points which the council had regard to, and rejected in the
exercise of its planning judgment. The fact that the council disagreed as to the impact of the
development on junction pressures and congestion does not, of itself, indicate a mistake of law with
which a court would interfere.
Concerns are also raised over the impact of the proposal on existing retail stores … In respect of both
centres, the Officer’s Report concludes that there will not be any adverse impact on vitality or
viability. Whilst this is a matter on which the client clearly disagrees, it is very difficult successfully to
challenge a local planning authority’s judgment on retail impact, which is a classic example of an
exercise of planning judgment with which the courts will not interfere save on irrationality grounds
(see for example R (CBRE Lionbrook (General Partners) Ltd) v Rugby BC [2014] EWHC 646
(Admin), per Lindblom J). It appears to me that the sequential test, as mandated by NPPF para 124,
was properly carried out in this case; in any case, there is no information before me on which I could
conclude that a more suitable site was missed, or that the viability and vitality conclusions set out in
the OR were irrational.”
Enquiry regarding the erection of 110 dwellings and new access on land in the South of
England.
“The officer’s report refers in terms to policy ENV32. There has not been a failure to consider this
policy. The report furthermore goes on to consider coalescence issues and reaches planning

judgments about the lack of any significant effect in this regard. Planning judgments of this kind are
very difficult to challenge and I see no basis to do so on the currently available material …
The strategic objectives will not in my view form any free-standing basis to bring a claim. The
objectives provide the overarching context for specific development plan policies. These specific
policies were considered and the matters covered by these objectives were addressed in the report. I
fully appreciate the disagreement as to the conclusions reached on these matters, but disagreement is
not a sufficient basis to bring a challenge. What must be shown is that there has been a failure to
consider a material consideration or some other form of unlawfulness.”
Enquiry concerning the grant of planning permission for a caravan park in the North of
England:
“In my view, the Inspector makes clear his findings, and comprehensively sets out his reasons, as to
the impact of the proposal on the character and appearance of the coastal landscape. His reasoning
and findings in this regard involve an exercise of planning judgment with which a Court is unlikely to
interfere…
… The weight to be attached to any material consideration and all matters of planning judgment are
within the exclusive jurisdiction of the decision maker and not the court: Seddon Properties v SSE
(1981) 42 P&CR 26 at p. 28 and Tesco v SSE [1995] 1 WLR 759 at p. 780. In the latter case, Lord
Hoffmann said “[i]f there is one principle of planning law more firmly settled than any other, it is that
matters of planning judgment are within the exclusive province of the local planning authority or the
Secretary of State”.
The exercise of a planning judgment can only be interfered with by the Court if it is Wednesbury
unreasonable. That is, “if the court considers that no reasonable person in the position of the
Secretary of State, properly directing himself on the relevant material, could have reached the
conclusion that he did reach ...” Seddon at p. 26. In Newsmith v SSETR [2001] EWHC Admin 74,
Sullivan J. commented that (emphasis added):
“6 An application under section 288 is not an opportunity for a review of the planning merits of
an Inspector's decision. An allegation that an Inspector's conclusion on the planning merits is
Wednesbury perverse is, in principle, within the scope of a challenge under section 288, but the
court must be astute to ensure that such challenges are not used as a cloak for what is, in truth,
a rerun of the arguments on the planning merits.
7 In any case, where an expert tribunal is the fact finding body the threshold of Wednesbury
unreasonableness is a difficult obstacle for an applicant to surmount. That difficulty is greatly
increased in most planning cases because the Inspector is not simply deciding questions of fact,
he or she is reaching a series of planning judgments. For example: is a building in keeping with
its surroundings? Could its impact on the landscape be sufficiently ameliorated by
landscaping? Is the site sufficiently accessible by public transport? et cetera. Since a
significant element of judgment is involved there will usually be scope for a fairly broad range
of possible views, none of which can be categorised as unreasonable.
8 … Against this background an applicant alleging an Inspector has reached a Wednesbury
unreasonable conclusion on matters of planning judgment, faces a particularly daunting task
…”
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The Hon. Mr. Justice Lloyd Jones :
1.

The Claimant, who lives and works in Bexhill on Sea, seeks judicial review of a
screening direction by the Secretary of State for Communities and Local Government
(“the Secretary of State”) made under the Town and Country Planning
(Environmental Impact Assessment) Regulations 1999 (“the EIA Regulations”). The
screening direction related to the proposed re-development of a site at Gulliver’s
Bowls Club, Knole Road, Bexhill on Sea to form 41 sheltered apartments for the
elderly, car parking, landscape and access and a new outdoor bowls green, indoor
rink, club facilities and car parking. The Secretary of State’s delegate, the Planning
Inspectorate (“PINS”), determined that the proposed development, which was the
subject of an appeal against the refusal of planning permission by the First Interested
Party, Rother District Council (“the Council”), was not likely to have significant
effects on the environment and thus did not need to be accompanied by an
Environmental Impact Assessment (“EIA”).

2.

The screening direction was contained in a letter dated 7th July 2009 which was
subsequently affirmed in a further letter of 24th September 2009. It is common
ground between the parties that a number of other documents evidence the reasoning
for that direction, including a check list annexed to a letter from PINS dated 7th
October 2009.

3.

The history of the matter can be summarized as follows. By an application dated 2nd
August 2006 and received on 23rd August 2006 the Second Interested Party, Churchill
Retirement Living Limited, (“the Developer”) made an application to the Council for
the re-development of the former bowls club at Knole Road. By decision notice dated
12th October 2006 the Council refused the application. An appeal was lodged and
subsequently allowed. However the inspector’s decision letter was quashed by
consent of the parties on 10th June 2008 because the Defendant had failed to consider
whether the proposal was a Schedule 2 application within the 1999 Regulations before
granting planning permission.

4.

On 7th July 2009 the Defendant made a negative screening direction i.e. the Defendant
determined that the development did not require an Environmental Impact
Assessment. On 28th July 2009 the Claimant’s solicitor wrote to the Defendant asking
for detailed reasons for the screening decision. By letter dated 4th August 2009 the
Defendant provided reasons for his decision. These reasons were challenged by the
Claimant’s solicitors by letter dated 13th August 2009. By letter dated 26th August
2009 the Defendant reaffirmed its earlier decision. In a response dated 3rd September
2009 the Claimant’s solicitors made further representations in support of the view that
an EIA was required. On 9th September 2009 the Developer’s representatives
(“Planning Issues”) made lengthy representations on why an EIA was not required
and expressly requested that the Defendant reconsider his screening decision taking
into account these further representations. By letter dated 11th September 2009 the
Claimant’s solicitors responded to the Defendant making further representations.

5.

By letter dated 24th September 2009 the Defendant wrote to the Claimant’s solicitors
confirming that he had reviewed his decision but remained of the view that an EIA
was not required for the reasons previously given. By letter dated 28th September

2009 the Developer wrote to the Defendant raising its concern that a challenge was
possible unless the Defendant clearly demonstrated how his decision had been
reached. A pre-action protocol letter was sent by the Claimant’s solicitors on 30th
September 2009. By letter dated 5th October 2009 Planning Issues formally requested
that the Defendant issue his reasoning on how he exercised his judgement when
issuing the EIA Screening Decision issued on 7th July. By letter dated 7th October
2009 the Defendant responded to the pre-action protocol letter and enclosed a copy of
a screening checklist completed on behalf of the Secretary of State and dated 12th
September 2009. The letter explained that the checklist, which was in the format
approved by the EU Commission, had been completed by an officer acting on behalf
of the Secretary of State in reaching the conclusion published in the Defendant’s letter
of 24th September 2009.
6.

The application for permission to apply for judicial review was issued on 7th October
2009. In the course of a convoluted procedural history the Claimant obtained
permission to apply for judicial review on the following grounds:
(1) The Secretary of State in making the screening direction misdirected himself as to
the meaning of “significant effects on the environment” in Article 2(1), Council
Directive of 27 June 1985 on the assessment of the effects of certain public and
private projects on the environment (85/337/EEC).
(2) The Secretary of State’s reasons for the screening direction were defective in
relation to the possible impact of removal of asbestos and mitigation measures.

Legislative context
7.

Council Directive 85/337/EEC on the assessment of the effects of certain public and
private projects on the environment states in the preamble that the best environmental
policy consists in preventing the creation of pollution or nuisances at source, rather
than subsequently trying to counteract their effects. Accordingly it affirms the need to
take effects on the environment into account at the earliest possible stage in all the
technical planning and decision making processes. Its purpose is to provide for the
implementation of procedures to evaluate such effects. The preamble further states:
“Whereas general principles for the assessment of environmental effects should
be introduced with a view to supplementing and coordinating development
consent to procedures governing public and private projects likely to have a major
effect on the environment;…
Whereas development consent for public and private projects which are likely to
have significant effects on the environment should be granted only after prior
assessment of the likely significant environmental effects of these projects has
been carried out;…
…
Whereas projects belonging to certain types have significant effects on the
environment these projects must as a rule be subject to systematic assessment;

Whereas projects of other types may not have significant effects on the
environment in every case and whereas these projects should be assessed where
the Member States consider that their characteristics so require...”
8.

The distinction between these two categories of projects is reflected in the body of the
Directive (“the EIA Directive”).
Article 2(1) provides:
“Member States shall adopt all measures necessary to ensure that, before consent
is given, projects likely to have significant effects on the environment by virtue,
inter alia, of their nature, size or location are made subject to the requirement for
development consent and an assessment with regard to their effects. These
projects are defined in Article 4.”
Article 4 provides in relevant part:
“1. Subject to Article 2(3), projects listed in Annex 1 shall be made subject to an
assessment in accordance with article 5 to 10.
2. Subject to Article 2(3), for projects listed in Annex II, the Member State shall
determine through:
(a) A case-by-case examination, or
(b) Thresholds or criteria set by the Member State,
whether the project shall be made subject to an assessment in accordance with
Articles 5 to 10.
Member States may decide to apply both procedures to in (a) and (b).
3. When a case-by-case examination is carried out or thresholds or criteria are set
for the purpose of paragraph 2, the relevant selection criteria set out in Annex III
shall be taken in to account.
…”
Accordingly projects listed in Annex I always require an assessment (“EIA”),
Member States have under Article 4 a measure of discretion to decide which projects
listed in Annex II require an EIA.

9.

Projects set in Annex II include under heading 10 “Infrastructure projects”. Category
10(b) is defined as follows:
“Urban development projects, including the construction of shopping centres and
car parks.”

10.

The EIA Directive is implemented by the EIA Regulations. The scheme of the EIA
Regulations is very similar to that of the EIA Directive. It distinguishes between
different categories of development. Regulation 2 provides:

““EIA Development” means development which is either(a) Schedule 1: or
(b) Schedule 2 development likely to have significant effects on the
environment by virtue of factors such as its nature, size or location…”
11.

Schedule 1 is in identical terms to Annex I of the EIA Directive. Planning
applications for projects falling within the description in Schedule 1 of the EIA
Regulations may not be approved unless they have been subject to EIA.

12.

Schedule 2 development is defined by Regulation 2(1) as follows:
““Schedule 2 development” means development, other than exempt development,
of a description mentioned in Column 1 of the table in Schedule 2 where(a) any part of that development is to be carried out in a sensitive area; or
(b) any applicable threshold or criterion in the corresponding part of
Column 2 of that table is respectively exceeded or met in relation to that
development;”
The table in Schedule 2 comprises two columns. Column 1 contains a description of
development and Column 2 the threshold or other criteria applicable to that type of
development. Column 1 replicates Schedule II of the EIA Directive.
Entry 10 in Column 1 is infrastructure projects and item 10(b) is concerned with
“Urban development projects, including the construction of shopping centres and car
parks, sports stadiums, leisure centres and multiplex cinemas;” The corresponding
thresholds and criteria stated in Column 2 are “The area of the development exceeds
0.5 hectare.”

13.

The present case is concerned with determinations whether EIA is required. Such
determinations are made by local planning authorities as “screening opinions” and by
the Secretary of State as “screening directions”. A screening opinion is defined in
Regulation 2(1) as:
“A written statement of the opinion of the relevant planning authority as to
whether development is EIA development.”
A screening direction is defined in Regulation 2(1) as:
“A direction made by the Secretary of State as to whether development is EIA
development.”

14.

A development is determined to be EIA development if the applicant submits an EIA
for the purpose of the EIA Regulations or a local planning authority adopts a
screening opinion that the development is EIA development (Regulation 4(2)).
However by Regulation 4(3) a screening direction by the Secretary of State shall
determine whether development is or is not EIA development, over-riding any
conclusion reached under Regulation 4(2).

15.

By Regulation 4(5) screening decisions must take into account the screening criteria
contained in Schedule 3 of the EIA Regulations. Schedule 3 sets out selection criteria
under the headings characteristics of development, location of development and
characteristics of the potential impact. Schedule 3 of the EIA Regulations replicates
Annex III of the EIA Directive.

16.

Regulation 4(6) provides that where a screening opinion or a screening direction is
adopted to the effect that development is EIA Development
“that opinion or direction shall be accompanied by a written statement giving
clearly and precisely the full reasons for that conclusion.”
There is no corresponding requirement in the EIA Regulations to give a written
statement of reasons for a screening opinion or screening direction to the effect that
development is not EIA development. Reasons for such “negative screening
decisions” were, however, considered by the ECJ in Case C-75/08 R (Mellor) v
Secretary of State for Communities and Local Government [2009] E.C.R. I-3799;
[2010] Env. L.R. 2.

Circular 2/99: Environmental Impact Assessments
17.

Circular 2/99 on Environmental Impact Assessments gives guidance on screening.
With regard to the need for EIA for Schedule 2 development the Circular gives the
following guidance:
“General considerations
32. The local planning authority must screen every application for Schedule 2
development in order to determine whether or not EIA is required. This
determination is referred to as a 'screening opinion'. In each case, the basic
question to be asked is 'Would this particular development be likely to have
significant effects on the environment?'. The following paragraphs indicate the
considerations which should be taken into account in making that determination.
33. As a starting point, authorities should study Schedule 3 to the Regulations
(reproduced at Annex B to this Circular) which sets out the 'selection criteria'
which must be taken into account in determining whether a development is likely
to have significant effects on the environment. Not all of the criteria will be
relevant in every case. It identifies three broad criteria which should be
considered: the characteristics of the development (e.g. its size, use of natural
resources, quantities of pollution and waste generated); the environmental
sensitivity of the location; and the characteristics of the potential impact (e.g. its
magnitude and duration). In the light of these, the Secretary of State's view is that,
in general, EIA will be needed for Schedule 2 developments in three main types
of case:
a. for major developments which are of more than local importance
(paragraph 35);
b. for developments which are proposed for particularly environmentally
sensitive or vulnerable locations (paragraphs 36-40); and
c. for developments with unusually complex and potentially hazardous
environmental effects (paragraphs 41-42).
34. The number of cases of such development will be a very small proportion of
the total number of Schedule 2 developments. It is emphasised that the basic test

of the need for EIA in a particular case is the likelihood of significant effects on
the environment. It should not be assumed, for example, that conformity with a
development plan rules out the need for EIA. Nor is the amount of opposition or
controversy to which a development gives rise relevant to this determination,
unless the substance of opponents' arguments reveals that there are likely to be
significant effects on the environment.”
18.

The Circular provides with regard to indicative criteria and thresholds:
“43. Given the range of Schedule 2 development, and the importance of location
in determining whether significant effects on the environment are likely, it is not
possible to formulate criteria or thresholds which will provide a universal test of
whether or not EIA is required. The question must be considered on a case-bycase basis. However, it is possible to offer a broad indication of the type or scale
of development which is likely to be a candidate for EIA and, conversely, an
indication of the sort of development for which EIA is unlikely to be necessary.
44. For each category of Schedule 2 development, Annex A to this Circular lists
criteria and/or thresholds which indicate the types of case in which, in the
Secretary of State's view, EIA is more likely to be required. Annex A also gives
an indication of the types of impact that are most likely to be significant for
particular types of development. It should not be presumed that developments
falling below these thresholds could never give rise to significant effects,
especially where the development is in an environmentally sensitive location.
Equally, developments which exceed the thresholds will not in every case require
assessment. The fundamental test to be applied in each case is whether that
particular type of development and its specific impacts are likely, in that
particular location, to result in significant effects on the environment. It follows
that the thresholds should only be used in conjunction with the general
guidance, and particularly that relating to environmentally sensitive
locations (paragraphs 36-40).” (Original emphasis)

19.

An Annex to the Circular provides “Indicative thresholds and criteria” for
identification of Schedule 2 development requiring EIA. In respect of urban
development projects, the category of Schedule 2 development with which this case is
concerned, while the threshold for undertaking screening at all in Column 2 of
Schedule 2 is 0.5 hectare, the indicative threshold of the Circular for likely
significance states:
“A18. In addition to the physical scale of such developments, particular
consideration should be given to the potential increase in traffic, emissions and
noise. EIA is unlikely to be required for the redevelopment of land unless the new
development is on a significantly greater scale than the previous use, or the types
of impact are of a markedly different nature or there is a high level of
contamination (paragraph 41).
A19. Development proposed for sites which have not previously been intensively
developed are more likely to require EIA if:
• the site area of the scheme is more than 5 hectares; or
• it would provide a total of more than 10,000 m2 of new commercial
floorspace; or

• the development would have significant urbanising effects in a previously
non-urbanised area (e.g. a new development of more than 1,000 dwellings).”
European Guidance
20.

Further guidance is provided by a document published by the European Commission
entitled “Guidance on EIA Screening” (June 2001).

21.

This document records that there is a variety of different approaches to screening
amongst the Member States. All are based upon Annex 1 and 2 lists and Annex 3
criteria but developers, EIA practitioners and competent authorities will need to refer
to legislation and guidance in individual Member States to identify the particular
requirements which apply.

22.

Part A 3.4 continues:
“In each case the vital point to remember is that EIA is required when a project
is likely to have significant effects on the environment. The next part of the
guidance provides practical advice to participants in the EIA process on how to
determine whether this is the case.” (original emphasis)
Part B then sets out the practical guidance on screening.
Paragraph B 3.4.1 provides:
“To assist EIA participants in applying the Annex III criteria to case-by-case
screening, some useful tools are presented in Section B4 of this document. These
are intended to be of assistance where there is no Member State guidance or
where the need for EIA is still not clear. They are designed to help answer the
question “Is this project likely to have significant effects on the environment?”
It is important to emphasise that use of these tools is not intended to require
special studies. The tools are intended to be used quickly by people with the
qualifications and experience typically found in competent authorities, and using
the information which is readily available about the project and its environment.”

23.

Section B4 deals with case-by-case screening tools. It explains that Annex III of the
Directive sets out the criteria which must be considered in screening. To help EIA
participants apply these criteria in case by case screening, the Commission document
sets out two checklists “to support and help the process of deciding whether or not a
project is likely to have significant effects on the environment.” The first is a
screening checklist which sets out a list of questions about the project and its
environment. The second is a checklist of criteria for evaluating the significance of
environmental effects. It continues:
“Again, it is important to emphasise that use of the checklists is not intended to
require special studies. They are intended to be used quickly by people with the
qualifications and experience typically to be found in competent authorities and
using the information which is readily available about the project and its
environment. The user should run quickly through the questions and if the
answer is “don’t know” record this and take it into account as an uncertainty
which might point towards a decision that EIA is required.”

24.

Paragraph B4.2 provides in relation to interpretation of results:
“There is no specific rule that can be used to decide whether the results of using
the Screening Checklist should lead to a positive or negative screening decision
(i.e. that EIA is or is not required). In theory if there is one “Yes” answer to the
question is it likely to result in a significant effect, EIA may be required,
however, as a general principle, the greater the number of “Yes” answers and the
greater the significance of the effects identified, the more likely it is that EIA is
required. “?” answers, indicating uncertainty about the occurrence or significance
of effects, should also point towards a positive screening decision (i.e. that EIA is
required) because the EIA process will help to clarify the uncertainty.”

25.

The introduction to the checklist of criteria for evaluating the significance of
environmental effects includes the following passage:
“This checklist is designed to help users decide whether EIA is required based on
the characteristics of the likely impacts of the project. It is to be used in case-bycase screening in conjunction with the Screening Checklist.
The Screening Checklist provides a list of questions to help identify where there
is the potential for interactions between a project and its environment. This
checklist is designed to help decide whether those interactions - effects - are
likely to be significant.
Those responsible for making screening decisions often find difficulties in
defining what is “significant”. A useful simple check is to ask whether the effect
is one that ought to be considered and to have an influence on the development
consent decision. At the early stage of Screening there is likely to be little
information on which to base this decision but the following list of questions may
be helpful.
These questions can be asked for each “Yes” answer in the Screening Checklist
and the conclusion and the reasons for it noted in the checklist. The questions are
designed so that a “Yes” answer will generally point towards the need for EIA
and a “No” answer to EIA not being required.
Questions to be Considered
1. Will there be a large change in environmental conditions?
2. Will new features be out-of-scale with the existing environment?
3. Will the effect be unusual in the area or particularly complex?
4. Will the effect extend over a large area?
5. Will there be any potential for transfrontier impact?
6. Will many people be affected?
7. Will many receptors of other types (fauna and flora, businesses, facilities)
be affected?
8. Will valuable or scarce features or resources be affected?
9. Is there a risk that environmental standards will be breached?
10. Is there a risk that protected sites, areas, features will be affected?
11. Is there a high probability of the effect occurring?
12. Will the effect continue for a long time?
13. Will the effect be permanent rather than temporary?
14. Will the impact be continuous rather than intermittent?
15. If it is intermittent will it be frequent rather than rare?

16. Will the impact be irreversible?
17. Will it be difficult to avoid, or reduce or repair or compensate for the
effect?”
Ground 1: The Secretary of State in making the screening decision misdirected himself
as to the meaning of “significant effects on the environment” in Article 2(1), Council
Directive of 27th June 1985 on the assessment of the effects of certain public and private
projects on the environment (85/337/EEC).
26.

On behalf of the Claimant Mr. Pereira submits that a likely significant environmental
effect within the meaning of Article 2(1) of the Directive is “an environmental effect
which has a real possibility (“likely”) of influencing the outcome of the application
for development consent (“significant”).” The Claimant submits that the appropriate
test is set out in the Commission Guidance, namely whether any effect:
“…is one that is of sufficient importance that it ought to be considered and have
an influence on the development consent decision.”
The Claimant contends that the Secretary of State has failed to apply the correct test
and has accordingly wrongly concluded that the proposal is not EIA development.

27.

Mr Pereira submits that the meaning of “significant” is of central importance to the
functioning of the Directive because the threshold question in Article 2(1), i.e.
whether the development is likely to have significant environmental effects,
determines in most cases whether the Directive applies or does not apply to a
particular development. While accepting that “significant” can bear a range of
meanings, he submits that the dictionary definitions are fairly consistent. He points in
particular to “important enough to merit attention” (Concise OED 10th Ed. 2002);
“important, worth noting or considering” (Chambers 21st Century Dictionary);
“important, notable” (OED, 2nd Ed.).

28.

Mr Pereira submits that the Directive creates a procedure for assessing environmental
effects which operates in the context of applications for development consent. The
environmental information gathered by these procedures must be taken into account
before development consent is granted. Therefore, the context for deciding whether
an environmental effect is worth noting or important enough to merit attention is the
development consent process. His submission is therefore that, seen in this proper
context and giving effect to the natural meaning of the word, a significant
environmental effect is an environmental effect which is important enough to
influence the outcome of the development consent process.

29.

On behalf of the Defendant Mr Maurici makes the following submissions. First, he
submits that the Claimant’s argument rests on reading out of context an isolated
sentence in a non-binding guidance document which, in any event, recognises that the
assessment of significance is a fact-sensitive matter of judgment for the expert
planning decision-maker. Secondly he submits that the argument is contrary to
authority. Thirdly, he submits that the argument is contrary to the legislative scheme
of the EIA Directive. In particular, it wrongly transfers the focus from a likely
significant effect on the environment to an effect which it is relevant to consider and
which might influence the development consent decision. Fourthly, he submits that

the court should not seek to lay down definitive guidance on the meaning of the
phrase “significant effects on the environment”.
30.

At the hearing before me the parties were in agreement that Ground 1 turns on this
point of interpretation. It is not contended on behalf of the Claimant that the
screening decision was Wednesbury unreasonable. Furthermore, the Defendant
accepts that the approach that he took was not the one contended for by the Claimant
and that if the wrong test was applied the decision would have to be quashed.

31.

Mr Pereira submits that “significant” must be interpreted in the broad manner for
which he contends in order to give effect to the Directive’s very wide scope and
purpose. He points to certain decisions of the Court of Justice of the European Union
and the judgment of Sullivan L.J. in R (Save Britain’s Heritage) v Secretary of State
for Communities and Local Government [2011] EWCA Civ. 334 as supporting this
broad approach. He submits that, in each instance, matters of imprecision arising in
the context of the decision are addressed by taking a broad and purposive approach
which resolves the imprecision in favour of including development within the
Directive rather than excluding it.

32.

However I consider that the authorities on which he relies do not support his
suggested approach to the meaning of “significant” in the Directive. In Case C-72/95
Kraaijeveld v Gedeputeerde Staten Van Zuid-Holland [1996] E.C.R. I-5403 the
Court of Justice stated (at paragraph 31) that the wording of the Directive indicated
that it had a wide scope and broad purpose and that that should be applied in its
interpretation. However that case was concerned with the question whether point
10(e) Annex II to the Directive which referred to “canalization and flood-relief
works” encompassed dyke works. The Court adopted a purposive approach in
concluding that it clearly did. Similarly in Case C-142/07 Ecologistas en AccionCODA v Ayuntamiento de Madrid [2008] the Court of Justice was concerned with an
argument that a ring road was an urban road and was therefore not included in the
types of road listed in Annexes I and II to the Directive. In rejecting that argument
the Court stated that the scope of the Directive was very wide and that it would,
therefore, be contrary to the purpose of the Directive to allow any urban road project
to fall outside its scope solely on the ground that the Directive does not expressly
mention among the projects listed in Annexes I and II those concerning that kind of
road (at para 28). In the same way, the approach adopted by Sullivan L.J. in R (Save
Britain’s Heritage) v Secretary of State for Communities and Local Government
[2011] EWCA Civ. 334 is summarised in the following sentence:
“If it is accepted that works are capable of having significant effects on the
environment, the definition of “project” in Article 1.2 should, if possible, be
construed so as to include, rather than exclude, such works.” (at para 17).
These cases do not assist in relation to the approach to be adopted in answering the
distinct question whether or not the project is likely to have a significant effect on the
environment.

33.

Mr Pereira relies in particular on the following passage in the Commission Guidance
on EIA Screening:

“Those responsible for making screening decisions often find difficulties in
defining what is “significant”. A useful simple check is to ask whether the effect
is one that ought to be considered and to have an influence on the development
consent decision. At the early stage of screening there is likely to be little
information on which to base this decision but the following list of questions may
be helpful.”
It then sets out a list of questions to be considered. Mr Pereira submits that this
passage echoes closely the dictionary meaning of “significant” and that “significant
effects on the environment” should be interpreted as bearing this meaning.
34.

On behalf of the Defendant, Mr Maurici draws attention to the following matters in
relation to the Commission Guidance.
(1) The preface to the Guidance states that it “cannot substitute for Member State
guidance on EIA which should always be referred to first”. In England and
Wales there is Member State Guidance in the form of Circular 2/99 which
was considered and applied in the screening direction under challenge.
(2) The Guidance states at B 3.4.1 that Section B 4 is “intended to be of
assistance where there is no Member State Guidance or where the need for
EIA is still not clear.” The sentence relied on by the Claimant in this case
appears in Section B 4.
(3) Commission Guidance is not binding.

35.

I am unable to accept that the Commission Guidance intended to substitute a test of
general application for a case-by-case expert evaluation. The Guidance makes clear
that this is not the case.
(1) The Guidance states in terms that the checklist is to be used in case-by-case
screening.
(2) The particular sentence on which the Claimant relies is said to be no more
than a “useful simple check” that may be applied alongside the primary
decision making tool i.e. the checklist of criteria for evaluating the
significance of environmental effects.
(3) Neither the sentence relied on by the Claimant nor the checklist removes the
need for the exercise of judgment on the question of significance. Rather,
they recognise that a fact-sensitive judgment is required to be exercised in
each case.
(4) The list of questions, set out at paragraph 25, above, provides further evidence
of the nature of the evaluation process contemplated.

36.

Furthermore, I consider the approach and meaning contended for by the Claimant are
contrary to authority and wrong in principle.

37.

Mr Pereira drew my attention to the fact that courts in England and Wales have been
prepared to rule on the meaning of “likely” in Article 2(1) of the Directive and,
indeed, have given it a generous interpretation. Thus, for example, in R (Morge) v

Hampshire County Council [2010] EWCA Civ. 608 Ward L.J. observed of the EIA
Regulations:
“Being a transposition of the EIA Directive which is wide in scope and broad of
purpose, it must be implemented in that spirit. Thus “likely” connotes real risk
and not probability.”
Mr Pereira submits that I should adopt a similar approach and seek to explain the
meaning of “significant”. However it seems to me that there is an important
difference between these two concepts in Article 2(1) which should be reflected in the
court’s approach. The former is entirely suitable for clarification by the court. Legal
rules often employ various standards as to the degree of likelihood of the occurrence
of an event which can be expressed in varying ways. The court is in a position to
provide clarification as to the degree of likelihood contemplated by the rule. By
contrast, the latter concept of “significant effects on the environment” depends on an
assessment of the future impact of a development in a particular case and is preeminently a matter for expert judgment in the context of the particular case. For this
reason I do not consider that the cases defining “likely” in Article 2(1) assist the
Claimant in her submissions.
38.

It is well established that the question of “significant effects on the environment” is a
matter for judgment by a decision-maker who possesses both knowledge of local
conditions and the necessary expertise. It is reviewable on grounds of Wednesbury
unreasonableness. In R (Jones) v Mansfield D.C. [2003] EWCA Civ. 1408; [2004]
Env. L.R. 21 Dyson L.J. held in relation to earlier EIA Regulations that the question
whether the development would be likely to have “significant effects on the
environment by virtue of factors such as its nature, size or location” was a matter for
decision by the local planning authority subject to review on Wednesbury grounds.
Dyson L.J. observed (at paragraph 17):
“Whether a proposed development is likely to have significant effects on the
environment involves an exercise of judgment or opinion. It is not a question of
hard fact to which there can only be one possible correct answer in any given
case.”
He also considered that the judgment of the Court of Justice in Case C-72/95
Kraaijeveld supported that view.

39.

Similarly in R (Goodman) v London Borough of Lewisham [2003] EWCA Civ. 140;
[2003] Env. L.R. 28 the Court of Appeal held that this is an enquiry of a nature to
which the Wednesbury principle applies. On this occasion the court referred (at
paragraph 9) to the judgment of Sullivan J. in R (Malster) v Ipswich D.C. [2002]
PLCR 251 where the judge observed that “a detailed knowledge of the locality and
expertise in assessing the environmental effects of different kinds of development are
both essential in answering that question, which is pre-eminently a matter of judgment
and degree rather than a question of fact. Unlike the local planning authority, the
court does not possess such knowledge or expertise.” (at para. 61)

40.

I consider that this approach is entirely consistent with that of the Court of Justice. In
Case C-508/03 Commission v United Kingdom [2006] E.C.R. I-3969; [2007] Env.
L.R. 1, the Commission sought to challenge a decision by the local planning

authority that the Westfields Shopping Centre would not be likely to have significant
effects on the environment. The Court rejected the Commission’s claim on the basis
that it had failed to establish on the basis of at least some specific evidence that the
competent authorities had made a manifest error of assessment. Furthermore it
rejected the submission that in challenging such a decision it was possible to rely on a
presumption that large scale projects were automatically likely to have significant
effects on the environment. (See paragraphs 88-92).
41.

More recently, the issue has been considered by the Court of Appeal once again in R
(Bateman) v South Cambridgeshire D.C. [2011] EWCA Civ. 157. It is a curious
feature of that case that Mr Richard Drabble QC on behalf of the Claimant advanced
the very argument advanced by Mr Pereira in the present case. Furthermore, he drew
attention to the judgment of Sullivan L.J. in granting permission to apply for judicial
review in the present case. Moore-Bick LJ observed:
“18. In support of his submission as to the meaning to be given to the word
“significant” in this context Mr. Drabble referred us to the checklist in the
European Commission's Guidance on EIA Screening published in 2001, which
suggests that a useful simple check as to whether an effect is significant is to ask
oneself whether it is one that ought to be considered and to have an influence on
the decision whether to grant development consent. However, in R v. St.
Edmundsbury Borough Council ex parte Walton [1999] Env. L.R. 879 Hooper
J. (as he then was) expressed the view that the council's decision not to require an
environmental statement under the forerunner of the current regulations, the
Town and Country Planning (Assessment of Environmental Effects) Regulations
1988 , was not Wednesbury unreasonable, even though, if one were prepared, it
might consider that the development was likely to have effects that were
sufficiently serious to justify a refusal of planning permission. Accordingly, Mr.
McCracken Q.C. submitted that there is no inconsistency in the present case
between deciding that the development will not have significant environmental
effects and calling for detailed assessments of increased traffic movements,
landscape effects and noise.
19. For my own part, I do not think that one should attempt to place too rigid an
interpretation on the word “significant” in this context, but the main difficulty I
have with this part of Mr. Drabble's argument is that, if his submissions are both
correct, an EIA would be required in virtually all cases in which a development
might possibly have some effect on the environment, which does not seem to me
to be what the directive intended. However, for reasons which will become
apparent it is not necessary to reach a final decision on either of these questions in
the present case. I would therefore prefer not to place a gloss of my own on the
words used in the Regulations and leave it to planning authorities to decide on a
case by case basis whether the development under consideration is likely to have
a significant effect on the environment, as that expression is to be understood in
the light of the developing case law of the European Court.”

42.

The observations of Moore-Bick L.J. on the point which has now been argued before
me, were, obiter. Furthermore, he may not have had the advantage of the full
argument and citation of authority which I have enjoyed. Nevertheless, I am in total
agreement with his observations.

43.

First, the approach for which the Claimant contends is erroneous in that it would
transfer the focus from whether a project was likely to have significant effects on the
environment to whether the effect is one that it is relevant to consider and which
might influence the development consent decision. A wide range of matters may be
relevant to the latter decision and might influence it notwithstanding that they are not
capable of having significant effects on the environment. I do not read the
Commission Guidance as intended to require such an approach.

44.

Secondly, the Claimant’s submission would have the effect of substituting a new and
much lower test for that set out in the Directive and the Regulations. As Moore-Bick
L.J. observed in Bateman, if this submission were correct an EIA would be required
in virtually all cases in which a development might possibly have some effects on the
environment. The EIA Directive was drafted so as only to apply where projects were
likely to have significant effects on the environment (see Recital (1) and Article 2(1)).
It was not intended that EIA be required in respect of any development that might
have any effect on the environment. The fact that the EIA Directive has been said to
have a wide scope and broad purpose does not mean that it is permissible to re-cast
the test laid down in the Directive and to substitute the lesser test for which the
Claimant contends.

45.

Thirdly, I accept the submission of Mr Maurici that it would not be appropriate for the
court to try to lay down a single defined test of “significant effects on the
environment” for application in all cases. I note that the Commission and the Court of
Justice have not attempted to do so. Furthermore, in Bateman Moore-Bick LJ
considered that one should not attempt to place too rigid an interpretation on the word
“significant” in this context. For my part I doubt that it would be possible to do so
without departing from the approach adopted in the Directive. The test of “significant
effects on the environment” is intended to confer discretion on expert decision-makers
to take decisions on a case-by-case basis. There is no single, hard-edged test
appropriate for application in all cases.

Reference to the Court of Justice European Union.
46.

In the alternative the Claimant seeks a reference to the Court of Justice of the
European Union for a preliminary ruling on the meaning of “significant
environmental effects” within Article 2(1) of the EIA Directive. Mr. Pereira submits
that a reference is appropriate in this case because the question is one of general
importance and a ruling from the Court of Justice is likely to promote the uniform
application of the law throughout the European Union.

47.

Contrary to the submission of the Claimant, the principles set out in Case 283/81
CILFIT [1982] E.C.R. 3415 have no application in this case as this court is not a
court of final instance.

48.

I decline to exercise my discretion to make a reference for a preliminary ruling. I
consider that the issue in Ground 1 is entirely appropriate for decision by this court.

49.

For these reasons Ground 1 fails.

Ground 2: The Secretary of State’s reasons for the screening direction were defective in
relation to the possible impact of removal of asbestos and mitigation measures.

50.

As originally pleaded in the Claimant’s Statement of Facts and Grounds the Claimant
alleged:
(1) That the screening decision unlawfully seeks to rely upon mitigating measures
that should themselves be subject to EIA; and
(2) The Defendant could not reasonably conclude that there would be no
significant effects.
However, the issue has shifted. It is now accepted on behalf of the Claimant that the
Secretary of State was entitled to have regard to mitigating measures. Furthermore, it
is no longer submitted that the decision was Wednesbury unreasonable. The
Claimant’s case on this Ground is now that “the evidence still fails to show what
mitigation measures the Defendant has in mind, what consideration has to be given to
them, and the basis on which it was concluded that there was no real risk of
significant environmental effects”. It was accepted by both parties before me that
Ground 2 is therefore a narrowly confined reasons challenge.

51.

It is necessary to refer to the facts in a little more detail.

52.

The screening decision was contained in a letter dated 7th July 2009 and was in the
following terms:
“The development proposed, namely re-development of the site to form 41
sheltered apartments for the elderly, car parking, landscape and access and new
outdoor bowls green, indoor rink, club facilities and car parking, falls within the
description at paragraph 10(b) of Schedule 2 to the 1999 Regulations, and
exceeds the threshold in Column 2 of the table in the Schedule, but in the opinion
of the Secretary of State, having taken into account the criteria in Schedule 3 to
the 1999 Regulations, would not be likely to have significant effect on the
environment by virtue of factors such as its nature, size or location.
Accordingly, in exercise of the powers conferred on her by Regulations 9(1) and
6(4) of the 1999 Regulations, the Secretary of State hereby directs that the
development for which planning permission is sought … is not EIA
development.”

53.

By letter dated 28th July 2008 the Claimant’s solicitor requested detailed reasons why
it had been concluded that the proposal was not EIA development.

54.

By letter dated 4th August 2009 the Defendant gave the following reasons:
“The appeal is for a re-development to form 41 sheltered apartments for the
elderly, car parking, landscape and access and new outdoor bowls green, indoor
rink, club facilities and car parking. The development falls under the description
at paragraph 10(b) of schedule 2 to the 1999 Regulations – Urban development
projects. This includes the construction of shopping centres and car parks, sports
stadiums, leisure centres and multiplex cinemas.
The site is not within an approved Green Belt or AONB, nor is it in or adjacent to
or likely to affect an SSSI, and no protected species are affected, however as the

site area is 0.7 hectares the development exceeds the applicable thresholds and
criteria guidance given in column 2 of the table in that schedule of being over
0.5ha, and so requires EIA screening.
The guidance given in the indicative criteria/thresholds in schedule 3 to the 1999
Regulations, is that in addition to the physical scale of such developments,
particular consideration should be given to the potential increase in traffic,
emissions, and noise EIA is unlikely to be required for the development of land
unless the new development is on a significantly greater scale than the previous
use, or the type of impact are of a markedly different nature or there is a high
level of contamination.
Developments proposed for sites which have not previously been intensively
developed are more likely to require EIA if;
The site of the scheme is more than 5 hectares; or
They would provide a total of more than 10,000m2 of new commercial floor
space; or
The development would have significant urbanising effects in a previously nonurbanised area, (e.g. a new development of more than 1,000 dwellings).
• The current use of the site is as a bowls club and so the land has already
been developed, and use as a bowling club already established.
• The site is 0.7 hectares and well under the guidance given of EIA being
required for land which has not previously been intensively developed
(over 5ha).
• The residential part of the development is for 41 apartments. This again is
below the guidelines given (a new development of more than 1,000
dwellings).
• The land is not in a sensitive area, nor does it affect a European site as
given within the meaning of regulation 10 of the Conservation (Natural
Habitats etc.) Regulations. So any impact would be of a local nature only.
In conclusion this re-development would not have significant effects on the
environment considering the size, nature and location of the development.”
55.

By letter dated 13th August 2009 to the Defendant the Claimant’s solicitor set out
fourteen reasons why it was considered that the development was likely to have
significant adverse effects and should therefore be subject to EIA. These included:
“The development also includes the demolition of an existing indoor bowls centre
built with asbestos material.”

56.

By letter dated 26th August 2009 the Defendant stated:
“Having considered the screening direction, and the points you have raised, I am
of the opinion that this would still not be EIA development. EIA would normally

be needed for major developments which are of more than local importance,
development which are proposed for particularly environmentally sensitive or
vulnerable locations, and developments with unusually complex and potentially
hazardous environmental effects. This development is not in a sensitive area as
according to the EIA Regulations and as the level of development is relatively
small, it falls short of the selection criteria for assessing likely environmental
impacts as contained in Schedule 3 of the Regulations. The matters you have
raised will be before the Inspector to consider as material to the merits of the
appeal for debate at the Inquiry, and having read Dave Flower’s letter of 4th
August I feel there is really nothing more that I could usefully add.”
57.

By letter dated 3rd September 2009 the Claimant’s solicitor pointed out that “this
development does have potentially hazardous environmental effects e.g. the
demolition of an existing indoor bowls centre built with asbestos materials.”

58.

By letter dated 9th September 2009 to the planning inspectorate, Planning Issues,
acting on behalf of the developer, asked the Secretary of State to reconsider his
screening decision. It suggested that the Defendant invite representations from the
Council and from the Claimant’s solicitors on the suggestions made in that letter as to
the approach to be followed and that any reconsideration of the decision take place
once any such representations had been received and considered. In its letter of 9th
September 2009 Planning Issues maintained that the proposed development was not
EIA development. The letter addressed the matters identified in the Commission
Checklist and included the following passage:
“Substances which are potentially harmful to human health (including asbestos)
will be handled during demolition of the existing bowls club buildings. The
relevant environmental standards will be adhered to and there will be no large
change in environmental conditions, the effect will not extend over a large area,
no people and no other receptors will be affected. There will be no breach of
environmental standards. There will be no effect on valuable or scarce resources.
There will be no significant effect.

59.

By letter dated 11th September 2009 to the Defendant, the Claimant’s solicitor
referred to the representations by Planning Issues in the letter dated 9th September
2009. The Claimant’s solicitor submitted that most of the specific statements in
which Planning Issues contended that there would be no significant effects were cases
where there would be or would be likely to be significant effects if account were
taken of the test of significance as recognised by the Commission in its Guidance. The
letter enclosed a screening checklist following the model in the Commission
Guidance. It included the following.

3. Will the project involve
use, storage, transport,
handling or production of
substances or materials
which could be harmful to
human health or the
environment or raise
concerns about actual or
perceived risks to human
health?

Yes.

Yes.

Substances which are
potentially harmful to
human health (including
asbestos) will be handled
during demolition of the
existing bowls club
buildings.

Unless effective mitigation
measures are put in place
the harm and risk to
human health is significant
including causing death.
Given the significance of
the impact, and in
accordance with Article
5(3) the mitigation
measures must be subject
to EIA.

60.

By letter dated 28th September 2009 to the Defendant Planning Issues responded to
the Claimant’s Screening Checklist. The letter repeated verbatim the passage from
the letter of 9th September 2009 quoted at paragraph 58, above.

61.

On 30th September 2009 the Claimant’s solicitors sent a pre-action protocol letter to
the Defendant.

62.

On 5th October 2009 Planning Issues wrote to the Defendant formally requesting that
the Secretary of State issue his reasoning on how he exercised his judgment when
issuing the EIA screening direction of 7th July.

63.

By letter dated 7th October 2009 the Defendant stated that, as stated in the letter of
24th September 2009, the Secretary of State had reviewed whether the development
was EIA development and had again concluded that it was not. The letter enclosed a
copy of the EU Commission Checklist completed by an officer acting on behalf of the
Secretary of State in reaching that conclusion. The Checklist stated at paragraph 3:

3. Will the project involve
use, storage, transport,
handling or production of
substances or materials
which could be harmful to

Yes.

No.

Demolition of the existing
bowls club will involve the

Mitigating schemes
regarding the removal of
asbestos can be

human health or the
environment or raise
concerns about actual or
perceived risks to human
health?

removal of asbestos.

implemented to avoid the
threat to human health.

64.

It is now common ground between the parties that it is open to the decision maker, in
performing the screening exercise, to take into account mitigating measures. (See
Gillespie v First Secretary of State [2003] Env. L.R. 30 per Pill L.J. at para 37, per
Laws L.J. at para 46; R (Catt) v Brighton and Hove City Council [2007] EWCA Civ.
298 per Pill L.J. at para 35; R (Dicken) v Aylesbury Vale District Council [2007]
EWCA Civ. 851).

65.

In Case C-75/08 R (Mellor) v Secretary of State for Communities and Local
Government [2010] Env. L.R. 2, the Court of Justice explained that it is necessary for
third parties and administrative authorities to be able to satisfy themselves that the
competent authority has actually determined, in accordance with the rules laid down
by national law, that an EIA was or was not necessary and for them to have sufficient
information to enable them to challenge the decision by legal proceedings, if that is
thought to be appropriate. The court stated (at para 59):
“…effective judicial review, which must be able to cover the legality of the
reasons for the contested decision, pre-supposes in general, that the court to which
the matter is referred may require the competent authority to notify its reasons.
However, where it is more particularly a question of securing the effective
protection of a right conferred by Community law, interested parties must also be
able to defend that right under the best possible conditions and have the possibility
of deciding, with a full knowledge of the relevant facts, whether there is any point
in applying to the courts. Consequently, in such circumstances, the competent
national authority is under a duty to inform them of the reasons on which its
refusal is based, either in the decision itself or in subsequent communication made
at their request…”

66.

In considering the adequacy of the reasons given it is important to bear in mind the
domestic case law on planning applications where the courts have held that “reasons
can be briefly stated, the degree of particularity required depending entirely on the
nature of the issues falling for the decision.” (South Bucks. District Council v Porter
(No. 2) [2004] 1 WLR 1953 per Lord Brown at para 36). The nature and purpose of a
screening decision make it an a fortiori case. Thus in Zeb v Birmingham District
Council [2009] EWHC 3597 (Admin.) Beatson J. stated:
“It is important to remember what the purpose of a screening opinion is. It is to
ascertain whether a development proposal requires an environmental assessment
under the Directive. Detailed reports are not required. What is required is an
initial assessment of an intended proposal. One sees this from the terms of the
Regulations, in particular paragraph 5(2)(a). That refers to sufficient information
to identify any planning permission granted for development for which a
subsequent application is made. In relation to the nature and purpose of a

development, paragraph 5(2)(b) states that a “brief description” is required.
Although an authority is empowered to call for further information, the default
position (see paragraph 5(4)), is that an authority is required to adopt a screening
opinion within three weeks of a request. That default position gives some
indication of the level of detail and the investigation required by the authority.”
(At para 25).
67.

Similarly in R (Anderson) v City of York Council [2005] EWHC 1531 (Admin.),
Elias J. observed that a screening opinion should not be read like a statutory provision
but should be interpreted just as it would be by a well informed reader who was aware
of the character of the site and the background of the proposal. Furthermore he
accepted that it was not necessary to refer to all relevant documents that may have
been relied upon. (at paras. 34-36).

68.

In R (Bateman) v South Cambridgeshire D. C. [2011] EWCA Civ. 157 the Court of
Appeal considered a reasons challenge to an EIA screening decision. Moore-Bick
L.J. expressed the principles as follows:
“11. In R (Friends of Basildon Golf Course) v Basildon District Council [2010]
EWCA Civ. 1432 Pill L.J., with whom Carnwath and Rimer L.JJ. agreed,
emphasised in paragraph 62 of his judgment that the decision taken on a
screening opinion must be carefully and conscientiously considered and must be
based on information which is both sufficient and accurate. The opinion need not
be elaborate, but must demonstrate that the issues have been understood and
considered.
…
20. …when considering a submission of this kind I think it important to bear in
mind the nature of what is involved in giving a screening opinion. It is not
intended to involve a detailed assessment of factors relevant to the grant of
planning permission; that comes later and will ordinarily include an assessment of
environmental factors, among others. Nor does it involve a full assessment of
any identifiable environmental effects. It involves only a decision, almost
inevitably on the basis of less than complete information, whether an EIA needs
to be undertaken at all. I think it important, therefore, that the court should not
impose too high a burden on planning authorities in relation to what is no more
than a procedure intended to identify the relatively small number of cases in
which the development is likely to have significant effects on the environment,
hence the term “screening opinion”.
21. Having said that, it is clear from Mellor that when adopting a screening
opinion the planning authority must provide sufficient information to enable
anyone interested in the decision to see proper consideration has been given to the
possible environmental effects of the development and to understand the reasons
for the decision. Such information may be contained in the screening opinion
itself or in separate reasons, if necessary combined with additional material
provided on request.”

69.

Furthermore, Mummery L.J., concurring in the approach but not in the result, stated
(at paragraph 40)

“In my judgment the decision not to have an EIA is a significantly different kind
of decision from a refusal or grant of planning permission. The reasons for a
preliminary administrative decision whether or not to have an EIA do not have to
satisfy the same standards of information and reasoning as would apply to a
substantive decision on a planning application. The degree of “grappling” is
different, more provisional and less exacting. What matters with the decision of
this character is that the reasons for it that were made available to the claimants
suffice to satisfy the criteria in the passage cited from Mellor.”
70.

In this regard I also note that the Commission Guidance itself contemplates the use of
a checklist in which relatively brief reasons for the various conclusions are set out.
This is apparent from the examples provided.

71.

I consider therefore that the reasons for a screening decision need not be elaborate.
They must demonstrate that the issues have been understood and considered. They
must provide sufficient information to enable interested parties to know the basis of
the decision that an EIA is not required and to enable them to take steps to protect
their rights under EU law. Furthermore the reasons must be read in the context of the
correspondence in relation to the relevant issue. (See Bateman per Moore-Bick L.J.
at para. 22, per Mummery L.J. at para. 36).

72.

On behalf of the Claimant Mr Pereira submits that the answer “Mitigating schemes
regarding the removal of asbestos can be implemented to avoid the threat to human
health” fails to show what mitigation measures the Defendant had in mind, what
consideration had been given to them and the basis on which it was concluded that
there was no real risk to significant environmental effects.

73.

Mr Maurici, on behalf of the Defendant, suggests that it would have been open to the
Claimant to request further reasons for the decision on this specific point of the
removal of asbestos. I accept that in Mellor itself the Court of Justice considered (at
para. 65) that:
“It cannot…be ruled out that in the case in the main proceeding the Secretary of
State’s reasons might be considered sufficient, taking into account, in particular,
factors which have already been brought to the attention of interested parties,
provided that the latter can ask for and obtain from the competent authorities,
subject to judicial review, the necessary supplementary information to fill any
gaps in that reasoning.”
However that does not, to my mind, provide a satisfactory answer in this case where
requests were in fact made, resulting in the provision, under cover of the letter of 7th
October 2009, of the checklist previously completed by an officer acting on behalf of
the Secretary of State. The court now has to consider the adequacy of the reasons
given.

74.

The reasons given in relation to this aspect of the decision are undoubtedly extremely
brief. However I have come to the conclusion that they are sufficient.
(1) The reasons have to be considered in the context of the preceding
correspondence and interpreted as they would be understood by a well

informed reader who was aware of the character of the development and the
background of the proposals,
(2) Planning Issues in their letters of 9th September 2009 and 28th September 2009
had addressed the asbestos issue, stating that relevant environmental standards
would be adhered to and that there would be no significant effect. I consider
that the reference in the Screening Checklist to mitigating schemes regarding
the removal of asbestos has to be read in that context and that it would be
understood as referring to the regulatory regime for asbestos removal.
(3) That regulatory regime is a matter of law and would, in any event, be well
known to those interested parties and their advisors participating in this
correspondence. There would have been no virtue in expressly setting out
references to the regulatory provisions. On the contrary it would be unduly
burdensome to those making screening decisions, which is a summary
procedure, were they required to set out chapter and verse on well known
regimes in order to demonstrate sufficient reasons for a screening
determination.
(4) This is not a case in which the decision-maker was confronted with a novel
situation or where it had been suggested that there was anything about the
mitigating features which rendered them unusual. In the correspondence there
had been no suggestion that compliance with environmental standards could
not adequately mitigate these adverse consequences of this development.
(See, in this regard, Anderson per Elias J. at para. 61). On the contrary, the
relevant environmental standards have been fully tested and tried and the
likely effectiveness of the remedial measures could be predicted with
confidence. (See Anderson per Elias J. at paras 60-63; Catt per Pill L.J .at
para 34).
(5) In the context of what the Claimant accepts as a modest development, the
reasons given are sufficient to explain why the decision-maker concluded that
the removal of asbestos would not have significant effects on the
environment.
(6) The response was sufficient to enable the interested parties to understand the
basis on which the competent authority had decided that an EIA was not
necessary and to enable them to challenge the decision by legal proceedings if
they considered it appropriate.
75.

For these reasons, Ground 2 also fails.
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Lord Justice Pill:
1.

This is an appeal against a judgment of Lloyd Jones J dated 28 July 2011 whereby he
refused an application by Ms Anne-Marie Loader (“the appellant”) to quash a
decision of the Secretary of State for Communities and Local Government (“the
Secretary of State”). On 7 July 2009, the Secretary of State gave a screening direction
by which he stated that a development proposed by Churchill Retirement Living Ltd
(the Second Interested Party) was not likely to have “significant effects on the
environment” for the purposes of the Town and Country Planning (Environmental
Impact Assessment) (England and Wales) Regulations 1999 ("the 1999 Regulations").
It followed that the proposed development was not an Environmental Impact
Assessment (“EIA”) development and did not require the procedure under the 1999
Regulations to be followed before a planning permission could be granted.

2.

Permission to appeal was granted, on a renewed oral application, by Richards LJ who
stated that “there is a compelling reason for an appeal to be heard in relation to it.”
“The issue is one of sufficient importance to merit an authoritative and fully reasoned
ruling by this court”.

The facts
3.

The screening direction related to the proposed redevelopment of a site at Gulliver's
Bowls Club, Knole Road, Bexhill-on-Sea to form 41 sheltered apartments for the
elderly, car parking, landscape and access and a new outdoor bowls green, indoor
rink, club facilities and car parking. The appellant’s standing to make the application
for judicial review has not been challenged.

4.

Planning permission was first sought in August 2006 and was refused by Rother
District Council ("the Council") on 12 October 2006. An appeal to the Secretary of
State was allowed but the grant of permission was quashed by consent on 10 June
2008 for agreed failure to follow the procedure under the 1999 Regulations. On
remittal to the Secretary of State, the screening direction now challenged was made.
It determined that:
“The development proposed, namely re-development of the site
to form 41 sheltered apartments for the elderly, car parking,
landscape and access and new outdoor bowls green, indoor
rink, club facilities and car parking, falls within the description
at paragraph 10(b) of Schedule 2 to the 1999 Regulations, and
exceeds the threshold in column 2 of the table in that Schedule,
but in the opinion of the Secretary of State, having taken into
account the criteria in Schedule 3 to the 1999 Regulations,
would not be likely to have significant effect on the
environment by virtue of facts such as its nature, size or
location. Accordingly, in exercise of the powers conferred on
her by reg.s 9(1) and 6(4) of the 1999 Regulations, the
Secretary of State hereby directs that the development for
which planning permission is sought by application reference
number RR/2006/2226/P is not EIA development.”

5.

Reasons for the decision, which was made by the Planning Inspectorate (“the
Inspectorate”) on behalf of the Secretary of State, were provided on 4 August 2009.
(No attempt has been made to distinguish the role of the Inspectorate from that of the
Secretary of State.) The reasons were:
“The appeal is for a re-development to form 41 sheltered
apartments for the elderly, car parking, landscape and access
and new outdoor bowls green, indoor rink, club facilities and
car parking. The development falls under the description at
paragraph 10(b) of schedule 2 to the 1999 Regulations – Urban
development projects. This includes the construction of
shopping centres and car parks, sports stadiums, leisure centres
and multiplex cinemas.
The site is not within an approved Green Belt or AONB, nor is
it in or adjacent to or likely to affect an SSSI, and no protected
species are affected, however as the site area is 0.7 hectares the
development exceeds the applicable thresholds and criteria
guidance given in column 2 of the table in that schedule of
being over 0.5ha, and so requires EIA screening.
The guidance given in the indicative criteria/thresholds in
schedule 3 to the 1999 Regulations, is that in addition to the
physical scale of such developments, particular consideration
should be given to the potential increase in traffic, emissions,
and noise. EIA is unlikely to be required for the development
of land unless the new development is on a significantly greater
scale than the previous use, or the types of impact are of a
markedly different nature or there is a high level of
contamination.
Developments proposed for sites which have not previously
been intensively developed are more likely to require EIA if;
The site of the scheme is more than 5 hectares; or
They would provide a total of more than 10,000m2 of new
commercial floor space; or
The development would have significant urbanising effects in a
previously non-urbanised area. (e.g. a new development of
more than 1,000 dwellings).
The current use of the site is as a bowls club and so the land has
already been developed, and use as a bowling club already
established.
The site is 0.7 hectares and well under the guidance given of
EIA being required for land which has not previously been
intensively developed (over 5ha). The residential part of the
development is for 41 apartments. This again is below the

guidelines given (a new development of more than 1,000
dwellings). The land is not in a sensitive area, nor does it affect
a European site as given within the meaning of reg. 10 of the
Conservation (Natural Habitats etc.) Regulations. So any
impacts would be of a local nature only.
In conclusion this re-development would not have significant
effects on the environment considering the size, nature and
location of the development.”
6.

Following further representations both by the appellant and by the second interested
party, the Secretary of State, by letter of 24 September 2009, confirmed the decision.
On receipt of a pre-action protocol letter from the appellant’s solicitors, the Secretary
of State provided a copy of a screening checklist dated 12 September 2009 completed
on behalf of the Secretary of State. It was said that the check list was in the format
approved by the EU Commission.

The Environmental Impact Assessment framework
7.

For the appellant, Mr Pereira referred to the EU Environmental Impact Assessment
Directive (85/337/EEC) as amended (“the Directive”), transposed into domestic law
by the 1999 Regulations. Both the Directive and the 1999 Regulations have now been
replaced but the changes are not said by either party to be material for present
purposes. It was submitted that the Secretary of State had misdirected himself in law
as to the meaning of “significant effects on the environment” in article 2(1) of the
Directive and in regulation 2.

8.

The purpose of the procedure is described in one of the recitals to the Directive:
“Whereas development consent for public and private projects
which are likely to have significant effects on the environment
should be granted only after prior assessment of the likely
significant environmental effects of these projects has been
carried out; whereas this assessment must be conducted on the
basis of the appropriate information supplied by the developer,
which may be supplemented by the authorities and by the
people who may be concerned by the project in question.”

9.

A screening direction is defined in Regulation 2(1) of the 1999 Regulations as “a
direction made by the Secretary of State as to whether development is EIA
development”. (Regulation 2 provides that the decision of the Secretary of State as to
whether development is EIA development is a “Screening Direction”; the written
statement of the opinion of the relevant planning authority, normally the local
planning authority, is known as a “Screening Opinion”).

10.

Under the heading “Environment”, article 191(2) of the Treaty on the Functioning of
the European Union provides:
“Union policy on the environment shall aim at a high level of
protection taking into account the diversity of situations in the
various regions of the Union. It shall be based on the

precautionary principle and on the principles that preventive
action should be taken, that environmental damage should as a
priority be rectified at source and that the polluter should pay.”
11.

Article 2.1 of the Directive provides:
“Member States shall adopt all measures necessary to ensure
that, before consent is given, projects likely to have significant
effects on the environment by virtue, inter alia, of their nature,
size or location are made subject to a requirement for
development consent and an assessment with regard to their
effects. Those projects are defined in Article 4.”

12.

Article 4 provides:
“1. Subject to Article 2(3), projects listed in Annex I shall be
made subject to an assessment in accordance with Articles 5 to
10.
2. Subject to Article 2(3), for projects listed in Annex II, the
Member States shall determine through:
(a) a case-by-case examination;
or
(b) thresholds or criteria set by the Member State
whether the project shall be made subject to an assessment in
accordance with Articles 5 to 10.
Member States may decide to apply both procedures referred to
in (a) and (b).
3. When a case-by-case examination is carried out or thresholds
or criteria are set for the purpose of paragraph 2, the relevant
selection criteria set out in Annex III shall be taken into
account.
4. Member States shall ensure that the determination made by
the competent authorities under paragraph 2 is made available
to the public.”

13.

Annex I includes a range of projects entirely different in nature and scale from the
present proposal. Annex II also sets out a range of projects which includes, under the
heading “Infrastructure Projects”, at paragraph 10:
“Urban development projects, including the construction of
shopping centres and car parks.”
It is accepted that the present planning proposal comes within that definition.

14.

The selection criteria referred to in article 4.3, as set out in Annex III, are
“Characteristics of projects”, “location of projects” and “characteristics of the
potential impact”. Under the third heading, the most relevant for present purposes, it
is stated:
“The potential significant effects of projects must be considered
in relation to criteria set out in points 1 and 2 above, and having
regard in particular to:
- the extent of the impact (geographical area and size of the
affected population);
- the transfrontier nature of the impact;
- the magnitude and complexity of the impact;
- the probability of the impact;
- the duration, frequency and reversibility of the impact.”

15.

Reference was also made to Directive 2011/92/EU of 13 December 2011 which is a
Codification Directive on the Assessment of the Effects of Certain Public and Private
Projects on the Environment. It does not apply in the present case because it had not
taken effect but reference was made to the reaffirmation of the precautionary principle
in recital 2. Recital 11 provides:
“When setting such thresholds or criteria or examining projects
on a case-by-case basis, for the purpose of determining which
projects should be subject to assessment on the basis of their
significant environmental effects, Member States should take
account of the relevant selection criteria set out in this
Directive. In accordance with the subsidiarity principle, the
Member States are in the best position to apply those criteria in
specific instances.”

16.

The 1999 Regulations reflect the contents of the Directive. Regulation 2 defines “EIA
development” as development which is either:
“(a) Schedule 1 development; or
(b) Schedule 2 development likely to have significant effects on
the environment by virtue of factors such as its nature, size or
location.”
Schedules 1 and 2 in substance reproduce Annexes I and II of the Directive. The
development proposed in this case is schedule 2 development as an urban
development project, as stated in the Inspectorate’s reasons for decision.

17.

Circular 02/99 Environmental Impact Assessment gives guidance on the application
of the Directive and Regulations. It provides:

“33. . . . In the light of these [the selection criteria], the
Secretary of State's view is that, in general, EIA will be needed
for Schedule 2 developments in three main types of case:
a. for major developments which are of more than local
importance (paragraph 35);
b. for developments which are proposed for particularly
environmentally sensitive or vulnerable locations
(paragraphs 36-40); and
c. for developments with unusually complex and potentially
hazardous environmental effects (paragraphs 41-42).
34. The number of cases of such development will be a very
small proportion of the total number of Schedule 2
developments. It is emphasised that the basic test of the need
for EIA in a particular case is the likelihood of significant
effects on the environment. It should not be assumed, for
example, that conformity with a development plan rules out the
need for EIA. Nor is the amount of opposition or controversy to
which a development gives rise relevant to this determination,
unless the substance of opponents' arguments reveals that there
are likely to be significant effects on the environment.”
18.

Annex A to the Circular provides, in relation to urban development projects:
“A18. In addition to the physical scale of such developments,
particular consideration should be given to the potential
increase in traffic, emissions and noise. EIA is unlikely to be
required for the redevelopment of land unless the new
development is on a significantly greater scale than the
previous use, or the types of impact are of a markedly different
nature or there is a high level of contamination (paragraph 41).
A19. Development proposed for sites which have not
previously been intensively developed are more likely to
require EIA if:
•

the site area of the scheme is more than 5 hectares; or

•

it would provide a total of more than 10,000 m2 of new
commercial floorspace; or

•

the development would have significant urbanising
effects in a previously non, urbanised area (e.g. a new
development of more than 1,000 dwellings).”

The Circular does recognise that “the more environmentally sensitive the location, the
lower will be the threshold at which significant effects will be likely”. The

information to be included in an Environmental Statement is described in articles 5 to
10 of the Directive and schedule 4 of the Regulations.
19.

In June 2001, the Commission issued Guidance on EIA Screening. That provides, at
B4.1, checklists:
“To help EIA participants apply [Annex III] criteria in case-bycase screening, two checklists have been prepared to support
and help the process of deciding whether or not a project is
likely to have significant effects on the environment.”
In making its screening decision, the Inspectorate used the relevant checklist. In
relation to the checklists, the Guidance provides, at B3.4.1:
“These are intended to be of assistance where there is no
Member State guidance or where the need for EIA is still not
clear. They are designed to help answer the question “Is this
project likely to have significant effects on the environment?”
It is important to emphasise that use of these tools is not
intended to require special studies. The tools are intended to be
used quickly by people with the qualifications and experience
typically found in competent authorities, and using the
information which is readily available about the project and its
environment.”

20.

I do not propose to list the questions in the checklist. They are appropriate to the
judgment to be exercised and are prefaced by these instructions:
“The Screening Checklist provides a list of questions to help
identify where there is the potential for interactions between a
project and its environment. This checklist is designed to help
decide whether those interactions - effects - are likely to be
significant.
Those responsible for making screening decisions often find
difficulties in defining what is “significant”. A useful simple
check is to ask whether the effect is one that ought to be
considered and to have an influence on the development
consent decision. At the early stage of Screening there is likely
to be little information on which to base this decision but the
following list of questions may be helpful.”

Submissions and discussion
21.

On behalf of the appellant, Mr Pereira submitted that a significant environmental
effect, as defined in the Directive, is one that has a real prospect of influencing the
outcome of the application for development consent. The expression must be given
an autonomous meaning which has regard to its context and the purpose of the
Directive. Underlying the procedure is the purpose of achieving a high level of
environmental protection through the precautionary and preventative principles.

22.

The procedure provided by the 1999 Regulations contemplates the adoption by the
relevant planning authority of a screening opinion at an early stage of the application
process (regulations 5 and 7). Because the screening decision is normally (though not
in this case) taken at an early stage of the application process, it will often be based on
limited information. The uncertainties at that stage are such that a broad construction
must be given to the expression “significant effects”. The requirement for
environmental assessment is not confined to applications which are likely to have
major environmental effects.

23.

The test is consistent, it was submitted, with the approach advised in the
Commission’s Guidance on EIA Screening which provides a Screening Checklist and
states (paragraph 20 above) that when considering what is “significant”, “a useful
simple check is to ask whether the effect is one that ought to be considered and to
have an influence on the development consent decision”. Trivial environmental
impacts would not do so. The application of the precautionary principle means that
unless the decision-maker can exclude on the basis of objective evidence any real
possibility of the effects being significant, an EIA is required. In a case such as the
present, the real possibility of impacts being found at a later stage having significant
effects could not be ruled out at the screening stage. Unacceptably adverse effects
have already been identified in the council’s reasons for refusing planning permission.

24.

Mr Pereira accepted that the test he proposed was at odds with language used in the
domestic authorities but submitted that the courts had wrongfully failed to consider
the effect of the precautionary principle. Reliance was placed on the decision of the
Grand Chamber in Waddenzee (Case C-127/02) [2004] ECR 1-7405, a decision under
the Habitats Directive (92/43/EEC) of 21 May 1992. The court stated, at paragraph
44:
“In the light, in particular, of the precautionary principle, which
is one of the foundations of the high level of protection pursued
by Community policy on the environment, in accordance with
the first subparagraph of Article 174(2) EC, and by reference to
which the Habitats Directive must be interpreted, such a risk
exists if it cannot be excluded on the basis of objective
information that the plan or project will have significant effects
on the site concerned (see, by analogy, inter alia Case C-180/96
United Kingdom v Commission [1998] ECR 1-2265,
paragraphs 50, 105 and 107). Such an interpretation of the
condition to which the assessment of the implications of a plan
or project for a specific site is subject, which implies that in
case of doubt as to the absence of significant effects such an
assessment must be carried out, makes it possible to ensure
effectively that plans or projects which adversely affect the
integrity of the site concerned are not authorised, and thereby
contributes to achieving, in accordance with the third recital in
the preamble to the Habitats Directive and Article 2(1) thereof,
its main aim, namely, ensuring biodiversity through the
conservation of natural habitats and of wild fauna and flora.”

25.

The correct test, submitted Mr Maurici on behalf of the Secretary of State, is that
specified in regulation 2: Is the development likely to have significant effects on the
environment?

26.

He accepted that the expression “is likely to have” in the Directive and Regulations
means no more than that there is a serious possibility of it happening. In R (Bateman)
v South Cambridgeshire DC [2011] EWCA Civ 157, Moore-Bick LJ, with whom
Jackson LJ agreed, stated, at paragraph 17:
“In my view something more than a bare possibility is probably
required, though any serious possibility would suffice.”

27.

In R (Morge) v Hampshire County Council [2010] EWCA Civ 608, Ward LJ, with
whom Hughes LJ and Patten LJ agreed, stated, at paragraph 80, that:
“’likely’ connotes real risk and not probability.”

28.

The test and approach to be applied were stated in Jones v Mansfield [2004] Env LR
21. At paragraph 17, Dyson LJ stated:
“Whether a proposed development is likely to have significant
effects on the environment involves an exercise of judgment or
opinion.”

29.

At paragraph 38, Dyson LJ stated:
“But the question whether a project is likely to have significant
effect on the environment is one of degree which calls for the
exercise of judgment. Thus, remedial measures contemplated
by conditions and/or undertakings can be taken into account to
a certain extent (see Gillespie). The effect on the environment
must be "significant". Significance in this context is not a hardedged concept: as I have said, the assessment of what is
significant involves the exercise of judgment.”
Carnwath LJ stated, at paragraph 61:
“Furthermore, the word ‘significant’ does not lay down a
precise legal test. It requires the exercise of judgment, on
technical or other planning grounds, and consistency in the
exercise of that judgment in different cases. That is a function
for which the courts are ill-equipped but which is well-suited to
the familiar role of planning authorities, under the guidance of
the Secretary of State.”

30.

As Laws LJ, with whom Tomlinson LJ and Kitchin LJ agreed, stated in R (BowenWest) v Secretary of State [2010] EWCA Civ 321, at paragraph 33:
“. . . we are dealing with what is quintessentially a matter of
judgment.”

Laws LJ rejected a submission, based on the judgment of Judge Thornton QC in R
(BugLife) v Medway Council and Ors [2011] EWHC Admin 746 that a proportionate
standard should be applied. Laws LJ stated, at paragraph 40:
“For my part, I do not see that there is any true question of
proportionality arising in the present case. We are not
concerned with the exercise of a discretion and therefore we are
not concerned with assessing whether a response to a particular
aim is or is not proportionate. We are concerned with a factfinding exercise.”
31.

There is ample authority that the conventional Wednesbury approach applies to the
court’s adjudication of issues such as these (Jones, paragraphs 14, 15, 17 and 60 and
Bowen-West, paragraph 39). Mr Pereira accepted that, provided the correct test is
applied, the court should approach a challenge to the decision on Wednesbury
principles.

32.

Mr Maurici submitted that the appellant’s reliance on the single sentence in the
Commission Guidance, set out at paragraph 20 above, is misplaced. In Bateman the
test said to emerge from that sentence was rejected, in obiter observations, by MooreBick LJ, with whom Jackson LJ agreed. He stated, at paragraph 19:
“For my own part, I do not think that one should attempt to
place too rigid an interpretation on the word "significant" in
this context, but the main difficulty I have with this part of Mr.
Drabble's argument is that, if his submission[s] are both correct,
an EIA would be required in virtually all cases in which a
development might possibly have some effect on the
environment, which does not seem to me to be what the
directive intended. However, for reasons which will become
apparent it is not necessary to reach a final decision on either of
these questions in the present case. I would therefore prefer not
to place a gloss of my own on the words used in the
Regulations and leave it to planning authorities to decide on a
case by case basis whether the development under
consideration is likely to have a significant effect on the
environment, as that expression is to be understood in the light
of the developing case law of the European Court.”

33.

Counsel submitted that the test advocated by the appellant was not appropriate to the
implementation of the purpose of the Directive and the Regulations. Assessment of
the impact of an environmental consideration on a particular planning decision poses
a different question from assessing whether the same consideration is likely to have
significant effects on the environment. Almost any planning application contested on
environmental grounds would require an EIA, an approach inconsistent with the
purpose of the legislation as expressed in the annexes and schedules and with the
guidance in the Circular. The elaboration involved in the case of an EIA application
involves, for example, wide consultation, as spelt out in paragraphs 97 to 99 of
Circular 02/99, and a much longer time limit for the determination of applications
(paragraph 107). Such elaboration could not sensibly be appropriate in every case

where an environmental objection which might influence the decision on planning
consent is raised.
34.

Mr Maurici relied on the judgment of the ECJ in Commission v United Kingdom
[2007] Env LR 1. The case involved the large-scale White City Development Project
which included about 58,000 square metres of retail and leisure development, a major
new road junction and 4,500 car parking spaces. It had been decided that an EIA was
not required. The Court found against the Government on the basis that it had been
decided that an environmental assessment was required only at the initial stage of
granting permission for that major development and not at the later reserved matters
stage. However, the Court also held, at paragraph 89, that article 4(2) of the Directive
gave the competent authority a degree of freedom in appraising whether or not a
particular project must be made subject to an assessment.

35.

At paragraph 91, the Court considered evidential requirements where a screening
decision was challenged. In order to demonstrate that the national authority exceeded
the limits of their discretion, “the Commission must furnish at least some evidence of
the effects that the project is likely to have on the environment.” The Court added, at
paragraph 92:
“In the present case, it is clear that the Commission did not
satisfy the burden of proof placed upon it. It cannot merely
rely on presumptions that large-scale projects are automatically
likely to have significant effects on the environment without
establishing, on the basis of at least some specific evidence,
that the competent authorities made a manifest error of
assessment.”

36.

Mr Pereira fairly made the point that there is no such lack of evidence in the present
case. It is provided by the council’s reasons for refusal and evidence in support. The
test of ‘manifest error of assessment’ expressed in that paragraph does, however,
confirm the ‘degree of freedom’ provided by paragraph 89. The limits of “that
discretion are to be found in the obligation, set out in article 2(1) of the directive, that
all projects which are likely to have significant effects on the environment are to be
subject to an assessment.”

37.

In relation to Waddenzee, Mr Maurici drew attention to the different wording of the
Habitats Directive as compared with the Directive. In article 6, the Habitats Directive
is concerned with a project “likely to have a significant effect” on the management of
a particular protected site and its effect on the “integrity of the site concerned”. That
site-specific test is different from the general test in the Directive. Moreover,
Waddenzee does not detract from the principle that assessment is a matter for the
relevant national authorities.

38.

In R (Hart DC) v Secretary of State [2008] 2 P & CR 16, Sullivan J considered the
effect of the Habitats Directive. He stated, at paragraph 72:
“The underlying principle to be derived both from the
Waddenzee judgment and the domestic authorities referred to
above (Gillespie and Catt) [cited below] is that, as with the EIA
Directive, the provisions in the Habitats Directive are intended

to be an aid to effective environmental decision making, not a
legal obstacle course.”
39.

The Commission Guidance underlines the role of guidance provided by Member
States and describes the “useful tools” presented by way of checklists as “designed to
help answer the question ‘Is this project likely to have significant effects on the
environment?’”.

40.

Mr Maurici accepted that screening decisions will usually be made at an early stage of
the planning process. However, if a council came to the belief during the course of
making the decision that the proposed development might have significant effects on
the environment, it would be open to the council to require an environmental
statement at that stage (R (Mageean) v Secretary of State [2012] Env LR 3, per
Sullivan LJ).

41.

In Gillespie v First Secretary of State [2003] Env LR 30, cited in Jones and in Hart
DC, the question was whether proposed mitigation measures could be taken into
account when assessing the effects of a development on the environment. It was held,
at paragraphs 36 and 37, that the decision maker must “examine the actual
characteristics of the particular project” and consider whether the uncertainties present
are such that their favourable implementation can or cannot be assumed when the
screening opinion is formed.

42.

In Jones, Dyson LJ, having referred to Gillespie, stated, at paragraph 39:
“. . . the uncertainties may or may not make it impossible
reasonably to conclude that there is no likelihood of significant
environmental effect. It is possible in principle to have
sufficient information to enable a decision reasonably to be
made as to the likelihood of significant environmental effects
even if certain details are not known and further surveys are to
be undertaken. Everything depends on the circumstances of the
individual case.”
(See also R (Catt v Brighton and Hove CC [2007] EWCA Civ 298) paragraphs 33 to
37. “An assessment, which almost invariably involves an element of prediction, is
required as to the effect of the particular proposal on the environment and a planning
judgment made” (paragraph 34).)

Conclusions
43.

What emerges is that the test to be applied is:
“Is this project likely to have significant effects on the
environment?”
That is clear from European and national authority, including the Commission
Guidance at B3.4.1. The criteria to be applied are set out in the Regulations and
judgment is to be exercised by planning authorities focusing on the circumstances of
the particular case. The Commission Guidance recognises the value of national
guidance and planning authorities have a degree of freedom in appraising whether or

not a particular project must be made subject to an assessment. Only if there is a
manifest error of assessment will the ECJ intervene (Commission v UK).
The decision maker must have regard to the precautionary principle and to the degree
of uncertainty, as to environmental impact, at the date of the decision. Depending on
the information available, the decision maker may or may not be able to make a
judgment as to the likelihood of significant effects on the environment. There may be
cases where the uncertainties are such that a negative decision cannot be taken.
Subject to that, proposals for ameliorative or remedial measures may be taken into
account by the decision maker.
44.

The criteria in the annexes to the Regulations justify the approach to the question
proposed in Circular 02/99, paragraphs 33, 34 and annex A (cited at paragraphs 17
and 18 above). It is stated, at paragraph 34, that the number of cases of schedule 2
development which are EIA developments will be “a very small proportion of the
total number of schedule 2 developments”.

45.

I do not consider that the reference in the Commission Guidance to a “useful simple
check” (paragraph 20 above) can lead to a conclusion that the test proposed by the
appellant is appropriate. Whether the perceived environmental effect has an influence
on the development consent decision is a relevant consideration but cannot in itself
answer the question to be posed. The sentence in the Guidance relied on also requires
the decision maker to ask “whether the effect is one that ought to be considered”, an
affirmation of the need to answer the question “is this project likely to have
significant effects on the environment” posed at B3.4.1 of the Guidance. The purpose
of the checklist is stated to be to help decide whether the effects are likely to be
significant. Establishing that the environmental effect will influence a particular
development consent decision may well be a necessary requirement for a decision that
development is EIA development but it is not determinative of whether the effects are
likely to be significant and “ought to be considered”.

46.

The proposed test does not accord with the overall purpose and tenor of the procedure
initiated by the Directive. A formal and substantial procedure is contemplated,
potentially involving considerable time and resources. It is contemplated for a limited
range of schedule 2 projects, those which are likely to have significant effects on the
environment. To require it to be followed in all cases where the effect would
influence the development consent decision would devalue the entire concept. It is
not contemplated, for example, that if the Secretary of State took the view that a
proposed house extension might affect the amenity of a neighbour on environmental
grounds, and do so decisively, it would for that reason necessarily be EIA
development. I agree with the approach of Moore-Bick LJ in Bateman and with the
judge.

47.

Applying that approach to the present facts, I have no doubt that the Inspectorate was
entitled to conclude that the proposed redevelopment would not have significant
effects on the environment. A checklist was completed and no complaint is made
about its contents. Judgment was exercised and reasons given for the decision, cited
at paragraph 5 above, which justify the conclusion reached. It may be added that the
application for planning permission in this case did not involve the uncertainties
which have presented difficulties of analysis in some of the cases considered.
Moreover, judgment was exercised, not at the early stage of the procedure when such

decisions are often made, but after full consideration of the planning issues by the
local planning authority and also by an Inspector appointed by the Secretary of State.
Full information as to the nature of the proposal and its likely effects was available.
48.

I would dismiss this appeal.

Lord Justice Toulson :
49.

I agree.

Lord Justice Sullivan :
50.

I also agree.
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Lord Justice Laws:

1. This is an appeal with permission granted by Carnwath LJ against the
judgment of His Honour Judge Stephen Stewart QC (sitting as a deputy High
Court judge) by which on 3 November 2011 he dismissed the appellant's
application brought under section 288 of the Town and Country Planning Act
199) for an order to quash a decision of the Secretary of State set out in a
decision letter dated 24 May 2011. By that decision, the Secretary of State
granted to the third respondents, Augean plc, a permission to dispose of low
level radioactive waste ("LLW") in addition to hazardous waste (“HW”)
which was already permitted, at a hazardous waste landfill site known as the
East Northamptonshire Resource Management Facility.
2. The grant of permission enures until expiry of the existing permission on
31 August 2013. The appeal requires the court to revisit obligations arising
under the Town and Country Planning (Environmental Impact Assessment)
(England and Wales) Regulations 1999 ("the Regulations"), which transpose
the requirements of Council Directive 85/337/EEC (the Directive").
3. The appellant is a local resident, a member of a group called King’s Cliffe
WasteWatchers, which participated in the inquiry which was to inform the
Secretary of State's decision to grant planning permission. Consent for the
disposal of HW at the site had been granted in 2006. That consent allowed for
the annual deposit of 249,000 metric tons of such waste, together with the
emerged materials.
4. On 21 July 2009 the third respondents applied for permission to fill certain
parts of the site, referred to as Phases 4B, 5A and 5B with LLW. The
application was refused by the local waste authority (the second respondent),
but granted by the Secretary of State on 24 May 2011 after a public inquiry
conducted in October and November 2010 by an inspector appointed by the
Secretary of State.
5. The principal issue in this appeal has its genesis in the fact that, before the
refusal of planning permission by the second respondents, the third
respondents had decided that they would seek permission to extend the period
for completion of the proposed works to 2016 and that in 2011 they would
also seek a major extension of the landfill site to accommodate one million
cubic metres of waste by 2026 with a maximum permitted input rate of
249,999 cubic metres per annum.
6. According to the Inspector's report (paragraph 7.73, to which I will return), it
had not been decided by the time of the inquiry whether only HW was to be
disposed of in this extended facility or LLW was to be included. But the
prospective application for permission for this larger scheme would clearly

allow for the disposal of LLW (see paragraph 9.10 of the witness statement of
Dr Gene Wilson prepared on behalf of the third respondents for the enquiry).
7. There is no contest but that the third respondents' application of 21 July 2009
was for Environmental Impact Assessment (EIA) development, so that an
Environmental Statement was required under the regulations.
An
Environmental Statement was accordingly prepared, but it addressed the
environmental effects of the current proposal in isolation. The central
question we have to decide is whether the Secretary of State deciding on
appeal whether to allow the July 2009 application was bound to treat the
intended further proposals as involving or constituting "indirect, secondary or
cumulative effects" of the existing proposal within the meaning of paragraph 4
of Part I of Schedule 4 to the Regulations. An Environmental Statement has to
include (see paragraph 2.1(a) of the Regulations):
“...such of the information referred to in Part I of
Schedule 4 as is reasonably required to assess the
environmental effects of the development.”
8. Paragraph 4 of Part I of Schedule 4 stipulates:
“.description of the likely significant effects of the
development on the environment, which should
cover the direct effects and any indirect, secondary,
cumulative, short, medium and long-term,
permanent and temporary, positive and negative
effects of the development, resulting from:
(a)the existence of the development...”

9. Mr Drabble QC for the appellant also seeks to put an alternative case, namely
that the "project" which the Inspector and Secretary of State had to consider
was in fact the larger scheme not yet applied for by the third respondents; and
for that reason the larger scheme's effects had to be considered. This
argument is raised in a supplementary skeleton and I will return to it.
10. The appellant's principal case, in briefest outline, is that the current
development for which planning permission was granted by the Secretary of
State in May last year is "demonstrably but Phase 1 of a much larger scheme
and will lead to a 'foot in the door' for major further planning permissions on
the same site for the same use" (see paragraph 1 of the appellant's principal
skeleton). That being so, the appellant says that the deputy judge ought to
have concluded that the Secretary of State had erred in failing to treat the
intended further proposals as involving "indirect secondary or cumulative
effects" and ought, accordingly, to have held that those effects should have
been assessed within the EIA process.
11. There is a further ground of appeal. The appellant says that the deputy judge
was also in error in applying the conventional Wednesbury standard of review
(Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1

QB 223) as a test of the legality of the Secretary of State's view as to the
proper scope of the required EIA. It is submitted that the law of the European
Union requires a more intensive judicial scrutiny.
12. I should first say a little about the consideration given to the case by the
Inspector and the Secretary of State. The second respondent authority was
alive to the intended further proposals when they considered the July 2009
application. They had been informed of them in June 2010. On 27 July 2010,
they approved "initial reasons for refusal" of the application, which included
this:

“(a) The application is for piecemeal development
of a project that should be the subject of a
comprehensive application.
(b) The Environmental Statement submitted with the
application assessed the application proposal in
isolation, whereas it is in reality part only of a more
substantial development: the application cannot be
determined without assessment of the cumulative
effects of the totality of the project.”

It will be apparent from this that the second respondents are, so to speak, in
the same camp as the applicant.
13. The third respondents and second respondents both made representations as to
the adequacy of the Environmental Statement to the planning inspectorate.
The inspectorate issued a response on 1 October 2010 as follows:
“In the run-up to the inquiry it has emerged that the
appellant also desires both to achieve an extension
to the ENRMF site, and to achieve an extension to
the life of the currently permitted site. Neither of
these intentions forms part of the current appeal
proposal. Northamptonshire County Council (NCC)
and the appellant dispute the extent to which these
intentions have previously been made evident to the
Council and to the public...
In the Planning Inspectorate's view, the matters
raised in relation to a future planning application for
extension of the currently permitted site are not in
themselves sufficient to support or to justify a
requirement for further environmental information
to be submitted under Regulation 19 of the
[Regulations].”

14. The issue of the appropriate scope of the EIA in the case was, however,
revisited by the Inspector and the Secretary of State. In discussing the second
respondent's reasons for refusing planning permission in his report, the
Inspector said this:

“7.73. NCC was able to deal with the application
that led to this appeal on the basis of the information
that it had including the Environment Statement
(ES). Augean advises that it only decided in May
2010, after the preparation of the ES, that it will
seek to extend the use for hazardous waste until
2026 and, even now (at the time of the inquiry),
states that it has not yet decided whether that
application will include LLW. The current appeal is
not part of a piecemeal proposal or an integral
element of a comprehensive scheme; consequently,
there would be no cumulative impacts of concern
deriving from any future application that might
include LLW. This appeal is for a stand-alone
proposal which can be and is being considered on its
own merits and, no doubt by reason of the precedent
arguments outlined above, the appeal decision to be
made could be a factor in any decision by Augean
about a future application. It is not unusual for
applications to be made to alter or extend the life of
a temporary permission; at present, there are no
details of any future proposals. I see no reason why
the current appeal should not be dealt with on its
own merits...
7.74. As to the ES, I find nothing to support NCC's
claim that a permission in this case would frustrate
the aims of the Environmental Impact Regulations
and the Directive. As the current proposal is not part
of a comprehensive scheme from which there would
be a cumulative impact, I find nothing to support the
claim that an assessment of cumulative impact
would be deferred to be examined by an ES at the
stage of the second application.”

15. In the decision letter, the Secretary of State said this:
"In reaching this position the Secretary of State has
taken into account the Environmental Statement
(ES) which was submitted under the Town and
Country
Planning
(Environmental
Impact
Assessment)(England and Wales) Regulations 1999
and the Inspector's comments at IR1.17 and IR7.727.75. Like the Inspector, the Secretary of State sees

no reason why the current appeal should not be dealt
with on its own merits (IR7.73) and that there is
nothing to support the Council's claim that
permission in this case would frustrate the aims of
the Environmental Impact Regulations and the
Environmental Impact Assessment Directive, or the
claim that an assessment of cumulative impact
would be deferred to be examined by an ES at the
stage of the second application (IR7.74). In
conclusion, the Secretary of State is content that the
Environmental Statement complies with the above
regulations and that sufficient information has been
provided for him to assess the environmental impact
of the appeal.”
16. It is also material to note that both the Inspector and the Secretary of State
accepted that grant of permission in respect of the July 2009 application would
have some precedent effect as regards future disposal of MLW at the site. The
Inspector said this:

“7.69. Would a permission for this appeal create a
precedent? To a significant degree, yes, if the new
application is for or includes the landfilling of LLW.
In general terms, the greater the similarity between
proposals, the greater the potential precedent. I
acknowledge that any new application would
involve a change of circumstances from those
pertaining now, in part from the passage of time or
perhaps from proposals to construct new cells and
develop the restoration proposals and landforms...
7.70. However, any new application would be on
the same site now being considered or on an
adjacent site and many other circumstances would
remain the same or be little changed. And, as the
new application is expected to be submitted in 2011,
possibly shortly after the decision on this appeal,
there will have been limited time for change with
regard to matters such as policy or the development
of competing facilities, which would affect the
consideration of the proximity principle, BAT, need
and so on. In the same way that appeal decisions
elsewhere have been quoted here on the 'perception
of harm' issue, I have no doubt that any conclusions
that the SOS reaches on this appeal that are
favourable to the appellant on actual harm,
perception of harm, need, transport, highway safety,
localism, economic effects and the like would be

quoted by the appellant where relevant in support of
a new application for the landfilling of LLW...
7.71. If this appeal is allowed, the chances of
permission for a future proposal for the landfilling
of LLW at or adjacent to the cells to be filled in this
case would be enhanced. “

17. The Secretary of State for his part said this:

“30. The Secretary of State agrees with the
Inspector's reasoning and conclusions regarding
localism at IR7.67, and regarding whether
permission for this appeal would create a precedent
at IR7.69-7.70. He accepts that, in allowing this
appeal, the chances of permission for a future
proposal for a future landfilling of LLW at or
adjacent to the cells to be filled in this case would
be enhanced (IR7.71). However each application
needs to be considered on its merits and having
regard to the material circumstances at the time."

18. Now I may turn to the argument.
introduction.

First, some observations by way of

19. The appellant did not originally suggest that the third respondent was in some
way obliged to give effect to their overall aspirations for the site by making a
single application for planning permission for the whole scheme for three
million cubic metres up to 2026. She accepted that the Secretary of State was
entitled to treat the July 2009 application as a "stand alone" proposal in the
sense that it represented a proper application for planning permission for a
distinct project. But she asserted that, as regards the EIA obligations in the
Regulations, the fact that the proposal was plainly a much larger scheme
required the Environmental Statement to cover the effects of the latter.
20. In this regard, she relied on authority of the Court of Justice of the European
Union as showing that the EIA Directive has a wide scope and a broad
purpose: Kraaijeveld BV v Gedeputeerde Staten van Zuid-Holland [1996]
ECR I/0430, p31, Commission v Spain [2004] ECR I-8253, Ecologistas en
Accion-CODA v Ayuntamiento de Madrid). [2009] PTSR 458. The appellant
also prayed in aid what is common ground, namely, as the deputy judge put it
at paragraph 32(i) of his judgment:
"The Directive requires that account be taken of the
effects on the environment of the development in
question at the earliest possible stage in the decisionmaking process.”

See, for example, Barker v London Borough of Bromley [2006] UKHL 52 per
Lord Hope at paragraph 22 to which reference was made yesterday.
21. In the supplementary skeleton argument, as I have indicated, the appellant
now suggests, and Mr Drabble has submitted, that the "project" which fell to
be assessed under the Directive obligations was the whole scheme up to 2026.
It is elementary that an EIA must cover the whole of a project for which
authorisation is sought.
22. I will deal with this argument first, albeit quite briefly. In my judgment, the
true thrust of this case is the appellant's original submission as to indirect
secondary or cumulative effects.
23. The term "project" appears in the Directive where it is defined by Article 1(2)
as including "the execution of construction works or of other installation of
schemes". I do not accept that the relevant project here was the whole
prospective scheme up to 2026. My reasons for so concluding are relevant
also to the question whether, assuming the project to consist only in the July
2009 proposal, its context as part of the intended larger scheme meant that the
latter had to be considered by a way of an assessment of the July 2009
proposal’s “indirect secondary or cumulative effects”. I should note that the
argument as to the scope of the project was put by the second respondents at
the inquiry and rejected both by the Inspector and the Secretary of State.
24. My reasons for concluding as I do are briefly as follows. First, I see no reason
to disagree with the Inspector's conclusion (IR 7.73) that the July 2009
proposal was "a stand alone proposal which can be and is being considered on
its own merits" or the Secretary of State's likely conclusion at paragraph 4 of
the decision letter. This is so notwithstanding the fact (see paragraph 4 of the
appellant's principal skeleton) that the third respondent's intention has been to
achieve a continuing facility for waste disposal effective, without interruption,
until 2026.
25. Secondly, the judge was clearly right in my view to hold at paragraph 40 that:
“In the present case, the permitted developments can
go ahead irrespective of the future proposals. That
was the finding of the Inspector, who said that this
was a "stand-alone proposal". It is not in truth one
integrated development such as the Carlisle Airport
development in Brown; [That is Brown v Carlisle
City Council [2010] EWCA Civ 523] or the Madrid
ring road project in the Ecologistas case; or the
Mediterranean Corridor rail project in Commission v
Spain...”
Thirdly, the Inspector stated (again IR at 7.73) that "at present, there are no
details of any future proposals". This was challenged before the deputy judge:
see paragraph 58 of the judgment. Clearly there was a degree of information
about the overall intended scheme given in Dr Wilson's evidence to the

enquiry. But, in my judgment, the Inspector was perfectly entitled to state that
there was a want of detail.
26. All these considerations in my judgment point to the conclusion, which I
regard as inescapable, that the "project" in this case is only the proposal
contained in the July 2009 application. And I would so conclude whether the
issue is one of law or one of judgment for the Secretary of State and in the
latter case whatever the appropriate standard of review.
27. I turn then to what I regard as the main question: whether the Secretary of
State should have concluded that the largest scheme involved indirect,
secondary or cumulative effects of the July 2009 proposal?
28. First and foremost, this is, in my judgment, an issue of fact. Whether it is such
or not has been at the centre of the argument to which we listened yesterday
and today. But it is clear, as I see the matter, that it is indeed a matter of fact
or of judgment: clear from the judgment of Sullivan LJ with whom Jacob LJ
and Sir Mark Waller agreed in the case of Brown v Carlisle County Council:
see paragraph 21. Sullivan LJ said in terms:
The answer to the question -- what are the
cumulative effects of a particular development -will be a question of fact in each case."
It is clear also from the words of the regulation itself: "such information as it
reasonably required" and "a description of the likely significant effects".
These formulations import, as it seems to me, the application of a measured
judgment to the evidence. This is not contradicted by the learning, of which
Mr Drabble reminded us yesterday, which shows that the term "likely" in the
regulation means “possible”: see R(Bateman) v South Cambs DC & Ors
[2011] EWCA Civ 157.
29. Whether or not the appellant is right to submit that European Union law
requires a more intrusive judicial scrutiny of the Secretary of State's
assessment of the matter than is given by the conventional Wednesbury
approach (Ground 2) -- and I will return to that -- it must surely be the case
that the views of the Inspector and the Secretary of State as the primary judges
of fact are entitled to very considerable weight.
30. More deeply perhaps, Mr Drabble submitted on this part of the case that the
question whether the effects of the larger scheme are cumulative effects of the
smaller is itself one of law. This, with respect to Mr Drabble, is in my
judgment a mistake. It entails a suggested rule to the effect, broadly, that in
any case where it is intended to continue or supplant a limited scheme with a
larger one, the effects of the latter are to be treated as the cumulative effects of
the former. There is in my judgment nothing in the Regulations nor indeed the
Directive to suggest that the European legislature or domestic legislature
implementing the Directive contemplated an approach that could be
categorised by so rigid a rule. It seems to me that the texts are all consistent

with the proposition that what are and what are not indirect, secondary or
cumulative effects is a matter of degree and judgment.
31. Relying on R(Goodman) v LB Lewisham [2003] Env.LR 644, paragraph 8,
Mr Drabble submitted yesterday that the Secretary of State has to get the legal
meaning of "cumulative effects" right. If this is anything more than a
statement of the obvious proposition that the meaning of a text is for the court
to ascertain, then it is to restate the supposed rule: which, in my judgment, is
no rule.
32. I should next point up the fact that some of the principal authorities relied on
by the appellant as demonstrating the breadth of the EIA provisions are not
about the scope of the EIA to be undertaken in a case where, as here, an
Environmental Statement admittedly falls to be made. Rather, they address
the question whether an EIA is required at all. They are "screening" rather
than "scoping" positions. This is so of Kraaijeveld, Commission v Spain,
Ecologistas and also Swale Borough Council ex parte RSPB [1991] 1 PLR 6,
to which reference was made in the written argument. It is in this type of case,
screening cases, that the courts have been concerned, energetically concerned,
to put a stop to the device of using piecemeal applications as a means of
excluding larger developments from the discipline of EIA. That approach
cannot simply be read across to a case which is not about screening at all, but
rather about the appropriate scope of an EIA.
33. At the heart of this case, it seems to me, is the proposition that the issues
arising here are not comparable with those that arose in these screening
decisions. In a case such as the present as I have indicated, we are dealing
with what is quintessentially a matter of judgment, just as Sullivan J (as he
then was) held was the case in relation to whether a park and ride scheme was
an integral part of a larger scheme: see R(Davies) v SSCLG [2008] EWHC
(Admin) 2223. A like question as regards the relation between a specific
proposal for a freight distribution centre and the overall proposed development
of Carlisle Airport arose in Brown's case to which I have already referred.
There, there was an inextricable link between the two by virtue of the effect of
an agreement made under section 106 of the Town and Country Planning Act
1990. The deputy judge in our case cited Sullivan LJ's judgment in Brown
extensively. For present purposes, it is enough, with respect, to set out the
holding from the headnote in the Environmental Law Reports as follows. This
is to be found at page 47 of the appeal bundle:
“It was difficult to see how the commitment in the
s.106 agreement to bring forward the "airport works"
could, on the one hand have been adequate to ensure
that the "development as a whole" could be regarded
as policy compliant for the purposes of the
Development Plan, but on the other hand,
insufficient to make the airport works part of the
cumulative effects of the development for the
purposes of the EIA Regulations. Whilst
submissions had been made that the airport works

were 'inchoate', and so were not required to be
assessed at that stage, the difficulty was that they
had been sufficiently detailed for assessment of the
economic and other advantages which would result.
The grant of planning permission had been unlawful
as there had been a failure to comply with reg.3(2)
of the 1999 Regulations.”
I agree with the observations of the deputy judge distinguishing Brown. At
paragraphs 39 and 40 of his judgment (to which I have already referred) he
said this:
“39. There is no doubt that the Brown decision
(whilst clearly a scoping case) is distinguishable on
its facts, since (paragraph 21) the s.106 Agreement
ensured that the Freight Distribution Centre could
not lawfully be developed in isolation; it could only
be developed if its cumulative effects included the
carrying out of the airport works. In other words, the
airport works were integral to the permitted
development; hence the question (paragraph 25),
which had not been addressed, and to which there
was
only
one
rational
response.
40. In the present case, the permitted developments
can go ahead irrespective of the future proposals.
That was the finding of the Inspector, who said that
this was a "stand-alone proposal". It is not in truth
one integrated development such as the Carlisle
Airport development in Brown..."
Then the deputy judge referred to Ecologistas and Commission v Spain.
34. I should next say a word about the effect of the grant of the present planning
permission as a precedent, a "foot in the door": an expression used by
Sullivan LJ in Brown: see paragraph 39 of the judgment in that case. It is said
it was a foot in the door for the larger intended scheme. As I have shown, the
Inspector and the Secretary of State accepted that there would be some
precedent effect.
35. The grant of planning permission may, in my judgment, be said to concede the
principle of disposing of LLW on this site or adjacent to it, but only to the
extent or on the scale allowed by the permission. If the larger application
proceeds, the issue of disposal of LLW of the magnitude thereby contemplated
will be open and undecided. It will certainly not be foreclosed nor in my
judgment prejudiced by the current permission. It seems to me that the
Secretary of State was entitled to conclude at paragraph 4 of the decision letter
(which I have read) that:
"There is nothing to support the Council's claim that
permission in this case would frustrate the aims of

the Environmental Impact Regulations and the
Directive.”
It is noteworthy that if the larger scheme is in due course applied for, it will as
a whole (including that part of it which is in effect the present scheme) be the
subject of an EIA; and thereby it seems to me the purpose of the Directive will
be fulfilled. In Commission v Spain, the court said this (paragraph 47):
"...the Directive's fundamental objective is that,
before consent is granted, projects likely to have
significant effects on the environment by virtue,
inter alia, of their nature, size or location should be
made subject to a mandatory assessment with regard
to their effects."
That is precisely what will happen if the larger scheme is in due course applied
for. The third respondent's case to the inquiry moreover included this passage
accepted by the Inspector:
"2.5 The appeal proposal is not piecemeal
development or a development which can only
properly be considered as part of a larger whole, as
alleged in NCC's additional reasons for refusal (a)
and (b)... both of which have been rejected in the
PINS ruling. It is not inevitably part of a more
substantial development.
If permitted, the
development will be implemented regardless of the
outcome of any further planning application. There
is no cumulative or in-combination situation that
would arise between the two proposals, even if any
implementation of a subsequent permission occurred
prior to the expiry in 2013 of the one now sought,
which seems unlikely. In any event, the subsequent
application would require assessment on the full
effects of the extension to the landfill area and the
extension of time for the already permitted area so
that any cumulative effects would be considered
then. At present, it is not possible to carry out that
exercise."
36. Given all these considerations and for these reasons, I for my part would
acquit the Secretary of State of any Wednesbury error in judging that the EIA
here need not encompass the third respondent's wider prospective scheme. I
do not accept that the Inspector and the Secretary of State made, as is
suggested, an impermissible leap from the view that this was a stand-alone
project to the conclusion that, therefore, no EIA of the larger scheme was
necessary. Account was taken of the relationship between the scheme in hand
and the larger scheme; of the relevance of precedent; of the want of detail of
the future scheme; of the fact that the current scheme could properly be dealt
with on its own merits.

37. If one looks for a meaning of the term "indirect, secondary or cumulative
effects", it is perhaps worth emphasising that the grant of a further planning
permission -- here for the larger scheme -- surely cannot of itself be such an
effect. The putative “cumulative effects” on Mr Drabble's argument can only
be what are the direct effects of the larger scheme itself or perhaps some effect
factually arising from the current and larger scheme together. But all such
effects would be examined if the larger scheme is gone into.
38. Thus I would not merely acquit the Secretary of State of a Wednesbury error.
I consider, so far as the facts of the matter appear to me, that his conclusion
was correct.
39. I turn to Ground 2. It is in the circumstances (if my Lords agree with my
conclusions on the first ground) strictly unnecessary to embark upon the
debate about the appropriate intensity of review. I will deal with it shortly.
R(Goodman) v LB Lewisham [2003] EWCA Civ 140, paragraph 9; Jones v
Mansfield DC [2004] ELR 391, paragraphs 14 to 15 and R(Blewett) v
Derbyshire CC [2003] EWHC Admin 2775, paragraphs 32 and 33, all
indicate, as it seems to me, that the conventional Wednesbury approach
applies to the court's adjudication of issues such as arise here, if I am right in
holding that such issues are a matter of fact and judgment.
40. In R(BugLife) v Medway Council and Ors [2011] EWHC Admin 746, His
Honour Judge Thornton QC opined that the courts might visit the question
whether European Union law required them to apply a proportionate standard.
For my part, I do not see that there is any true question of proportionality
arising in the present case. We are not concerned with the exercise of a
discretion and therefore we are not concerned with assessing whether a
response to a particular aim is or is not proportionate. We are concerned with
a fact-finding exercise. There is nothing, as it seems to me, in the
jurisprudence of the Court of Justice to show that the conventional English law
approach is inapt. Paragraph 48 of Ecologistas perhaps suggests, though I
accept it does not state, the contrary. Paragraph 39 of Abraham & Ors,
C-2/07, which is a screening not a scoping decision, does not in my judgment
assist the appellants. Mr Drabble has relied in a supplementary skeleton
argument on other authority of the Court of Justice. However Commission v
Germany C-431/92 and Commission v Spain are infringement cases in which
the Court of Justice must inevitably make all judgments of fact and law.
Kraaijeveld in the circumstances takes the matter no further.
41. I am inclined to accept Mr McCracken's submission for the third respondents
that the Court of Justice is of course concerned to see that the law is properly
applied in the Member States, but in the present context that is achieved by the
Wednesbury standards.
42. In the circumstances, I see no reason, even assuming if it were open to us to do
so, to seek to move the law from where it presently stands in this area. This,
in any case, would not be the case in which to do so.

43. Lastly at the beginning of his reply this morning Mr Drabble handed in a draft
question which he submitted this court should ask the Court of Justice in the
event that we are inclined to dismiss the appeal. The draft is quite complex,
containing a series of sub-questions. The possibility of a reference was raised
in the appellant's skeleton argument before the High Court. It was in the form
at that stage of a single straightforward question. No submissions were made
about a reference in this court before Mr Drabble rose to reply. I have to say
that I deprecate the invitation to refer being made at so late a stage and in a
complex form.
44. The essence of the draft question asks: what is the correct approach to the
appreciation of the facts and evidence in a case like the present for the purpose
of making good the EIA policy of the Directive? I will not set out the whole
text of Mr Drabble's draft, which is of course before us.
45. In my judgment, and for the reasons I have given, the merits issues in this case
are for the factual judgment of the Secretary of State whose conclusions upon
them, again for the reasons I have given, are not impeachable on any legal
ground. In those circumstances, I do not consider that there is any legal issue
as regards which this court should seek the assistance of the Court of Justice
by way of a reference.
46. As necessary, I would conclude that the proposition that the issues here are
matters of fact before the primary decision-maker is sufficiently clear to
absolve us of any duty that we might otherwise have owed to make a
reference. I would therefore decline to make one.
47. In all these circumstances and for all these reasons, for my part I would
dismiss this appeal.
Lord Justice Tomlinson:
48. I agree.
Lord Justice Kitchin:
49. I also agree.
Order: Appeal dismissed
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Lord Justice Beatson :
1. This is an application by Mr Michael Evans for permission to appeal the order of
HHJ Mackie QC dated 31 May 2012 refusing him permission to apply for judicial
review of the screening direction of the Secretary of State dated 21 October 2011
pursuant to Regulation 6 of the Town and Country Planning (Environmental
Impact Assessment) (England and Wales) Regulations 1999 SI 1999 No. 293
(“the 1999 EIA Regulations”). By an order dated 23 October 2012, Mummery LJ
adjourned the application to a full court on a “rolled-up” basis, i.e. with the appeal
to be heard immediately after the application if permission is granted. Since then
Sullivan LJ has made a protective costs order in favour of the applicant.
2. In his screening direction, the Secretary of State decided that a proposed
development by Persimmon Homes (Anglia) Ltd, the interested party, for which
planning permission had been sought, was not likely to have significant effects on
the environment. It followed that it is not an “EIA development” and is not subject
to the additional procedural requirements of such a development.
3. The 1999 EIA Regulations transpose into domestic law the requirements of
Council Directive 85/337/EEC (“the EIA Directive”) as amended inter alia by
Council Directive 2003/35/EC (“the Public Participation Directive”). The EIA
Directive was consolidated by 97/11/EC. A development is an EIA development if
it either falls within Schedule 1 of the 1999 EIA Regulations or it is a
development within Schedule 2 which is “likely to have significant effects on the
environment by reason of factors such as its nature, size or location”. These
proceedings are only concerned with Schedule 2. Where a development is an EIA
development, the developer must furnish an environmental statement to ensure
that the potential environmental impacts of major development projects are
identified at an early stage of the process. Planning permission cannot be granted
for EIA development unless the relevant planning authority or the Secretary of
State has taken into account the specified environmental information.
4. The applicant submitted that the Secretary of State’s approach in making this
screening direction erred in not being “precautionary and purposive” and that the
deputy judge erred in scrutinising the Secretary of State’s decision by applying the
Wednesbury test and not some other test. These questions, in particular the second
one, have been the subject of a number of decisions of this court, most recently
that in R (Loader) v Secretary of State for Communities and Local Government
[2012] EWCA Civ 849 in which the judgment of this court was handed down on
29 June 2012.
5. Mr Wolfe QC, on behalf of the applicant, submitted that in Loader’s case this
court did not, in his words, “grapple” or have to “grapple” with the point, because
Mr Pereira, counsel for the claimant, had conceded it, and that the decision is in
any event distinguishable because the court was not dealing with whether the
Wednesbury test applied to a screening decision. As to the case that is most
directly against him, R (Jones) v Mansfield DC [2003] EWCA Civ 1408, Mr
Wolfe maintained that the point “only arose in argument” and, more importantly,
that decision and others relied on by the Secretary of State pre-dated the
enactment of the Public Participation Directive and Article 10A of the EIA

Directive giving legal effect to provisions of the Aarhus Convention requiring
effective public participation in decision-making in relation to certain
environmental matters and developments in the jurisprudence of the CJEU. The
effect of these is inter alia to require a person who objects to the Secretary of
State’s decision to have access to an independent court to challenge its substantive
and procedural legality. Mr Wolfe submitted that the Wednesbury test was
inadequate for that purpose. He also submitted that if this court refuses
permission, as there is no further appeal, it should refer the questions to the CJEU.
6. The proposed development is of 170 dwellings and associated roads and
infrastructure over 4.75 hectares of a 12.7 hectare site at Carson’s Drive, Great
Cornard, Sudbury, Suffolk, adjacent to existing housing. The site was originally
within a locally designated Special Landscape Area (“SLA”), but was allocated
for residential development following a local plan inquiry. It is common ground
that the site falls within paragraph 10(b) of the first column of Schedule 2 to the
1999 EIA Regulations. The general heading is “infrastructure projects”, and
paragraph (b) covers “urban development projects, including the construction of
shopping centres and car parks, sports stadiums, leisure centres and multiplex
cinemas”. The threshold specified in column 2 is that the area of the development
exceeds 0.5 hectares. The indicative size thresholds for the EIA process in the
department guidance (Circular 2/99) is a site area of more than 5 hectares and a
development which would have significant urbanising effects in a previously nonurbanised area (e.g. a new development of more than 1,000 dwellings).
7. The applicant lives near the site and is Chairman of the Cornard Tye Residents’
Association. Persimmon applied for planning permission in January 2010. A
number of the proposed dwellings would be visible from the grounds of Abbas
Hall, a Grade 1 listed building. In April 2010 English Heritage wrote to the local
planning authority, Babergh District Council (“the Council”) recommending
further analysis (including the use of photomontage) on the historic landscape
because of the views down and across the valley, and its significance because of
its association with the artist Thomas Gainsborough. English Heritage did not
state that it considered the development is an EIA development.
8. In September 2010, the new owner of Abbas Hall wrote to the Council asking
whether the Council had considered the need for an Environmental Statement by
means of a screening opinion in accordance with the 1999 EIA Regulations. The
Council accepted that it ought to have, but had not, screened Persimmon’s
application within three weeks of its receipt. In a document dated 17 November
2010 the Council gave an initial “screening opinion” for EIA purposes. That
concluded the proposed development would not have a significant impact on the
environment and that an environmental impact assessment was therefore not
required.
9. Following a challenge to that screening opinion in a pre-action protocol letter by
the applicant’s solicitors, on 15 February 2011 the Council reconsidered the
matter. In a second screening opinion it decided that an EIA was necessary. It did
so because it concluded that the development proposals were likely to have an
impact on the setting of Abbas Hall and on the locally designated Special
Landscape Area (“SLA”). Its reasons for this conclusion were that, in the short

term, a number of the 170 dwellings would be exposed to views from the grounds
of Abbas Hall and from within the Special Landscape Area until proposed new
woodland planting had sufficient time to mature. It, however, also stated that
when the proposed woodland landscaping reached maturity, that planting would
have its own effects on the setting of Abbas Hall and the SLA. While the “visual
urbanising effects” of the 170 dwellings would reduce in time, the woodland belt
would, in itself, have the effect of changing the landscape and its own impacts
upon the setting of Abbas Hall, the effects increasing in time as the planting
matured. The Council stated that the visual impacts are “not capable of being
reversed without significant investment and social upheaval (removal of the
woodland belt and removal of the dwellings and associated infrastructure)”.
10. In a letter dated 15 April 2011, Persimmon requested the Secretary of State to
make a screening direction under Regulation 6 of the 1999 EIA Regulations. A
Senior Planning Manager in the Department for Communities and Local
Government sought the advice of inter alia English Heritage. In emails in August
2011 English Heritage stated that there would be harm to the historic
environment, but less than substantial harm. This did not in itself justify the
development being an EIA development, but might do so if taken together with
other impacts and effects on environmental issues.
11. The Secretary of State’s direction, dated 21 October 2011, concluded that an EIA
was not required. The Secretary of State concluded that:“Whilst recognising the historic and cultural importance of the landscape both in terms of the
Grade 1 Listed Building of Abbas Hall, its status as part of a Special Landscape Area and its
cultural associations with the work of Thomas Gainsborough, the location of the
development, largely shielded by a bowl in the landscape and next to an existing housing
development, together with the wider absorption capacity of open rolling hills around the site,
mean that the impact of the development would not be of sufficient magnitude to be likely to
have a significant effect on the environment.”

12. The reasons for disagreeing with the Council as to (a) the impact of the
development and setting on Abbas Hall, and (b) the impact of the proposed trees
are set out in a supplementary note to the answer to question 15 of the PINS
screening checklist. That note stated the writer had visited the site. The writer had
a visualisation of the view of the site with the houses on it although it may not
have been a photomontage of the quality envisaged by English Heritage.
13. The supplementary note recognised the impact on the historic landscape and the
SLA. The views of the Council and English Heritage are recorded, together with
English Heritage’s reminder that although the impact on the historic landscape
does not in itself justify EIA, taken cumulatively with other impacts it may.
14. The note recorded the difference of opinion with the Council as to whether the
woodland would have a significant environmental effect. It recognised that as the
screening belt would be on relatively high ground there would be an impact on the
landscape and the building (particularly from its upper floors), but considered its
effect would be relatively limited given the breadth of the belt. The writer did not
consider the impact would be so detrimental as to be considered as having a
significant environmental effect, and stated that the precise position of the

screening belt was a matter that could be negotiated between parties through the
planning process.
15. As Patten LJ observed during the hearing, it appears from the supplementary note
that the officer considered that, because the development site sat partially in a
bowl on the land and would be partly shielded, he did not consider that the
development would cause significant harm to the landscape or a significant
environmental impact. He also referred to the fact that the Hall was already well
screened by trees. It thus appears that for these reasons he did not consider that,
until the trees had grown, there would be a significant impact.
16. The concluding paragraph of the note stated that the development “would only
account for a relatively small part of the wider landscape and would be at least
partly concealed from view”, and “would extend an existing built up area rather
than introducing an isolated pocket of development”. The final sentence stated
that “therefore” the writer did not consider the development was likely to have
significant effects on the environment.
17. Following further exchanges between the defendant and the applicant’s
representatives, these proceedings were filed on 20 December 2011. The owner of
Abbas Hall does not appear to have participated in them. Permission to apply for
judicial review was refused on the papers on 27 February 2012 and, following the
hearing before HHJ Mackie QC on 29 May 2012, by him.
18. Mr Wolfe contrasted the Council’s screening opinion, which was organised under
the headings in Schedule 3 to the EIA Regulations and thus explicitly addressed
the criteria, with the supplementary note in the screening direction, which was not.
The question, however, is not whether the latter was organised under the headings
in the Schedule, but whether it substantively addressed the matters and adequately
explained why the Secretary of State’s officer took a different view to the Council.
19. The first question is whether the Secretary of State fell into error because he failed
to take a precautionary and purposive approach when making his screening
direction. Mr Wolfe relied on the statement of Pill LJ in R (Loader) v Secretary of
State for Communities and Local Government [2012] EWCA Civ 869 at [43]:
“The decision-maker must have regard to the precautionary principle and to
the degree of uncertainty, as to environmental impact, at the date of decision.
Depending on the information available, the decision-maker may or may not
be able to make a judgment as to the likelihood of significant effects on the
environment. There may be cases where the uncertainties are such that a
negative decision cannot be taken.”

20. This case, like Loader’s case, is not one in which the Secretary of State exercised
his judgment at the earliest stage. By the time the matter came before him, there
had been a local plan inquiry at which the relationship between the site, Abbas
Hall and the Special Landscape Area was considered. A heritage statement dated
1 March 2010 prepared by Boyer Planning on behalf of Persimmon was available.
The views of English Heritage had been obtained. When making his decision, the
Secretary of State had these before him as well as the views of other objectors and
Persimmon. The conclusion in the supplementary note to which I have referred

was that the person conducting the screening did not consider “the development is
likely to have significant effects on the environment”. Earlier, the officer had
stated of English Heritage’s advice that they had stated that the impact on the
landscape and building “would” not be of such significance to justify EIA. Mr
Wolfe submitted that this showed a clear error, because English Heritage had used
the word “may”.
21. The authorities considered by this court in Loader’s case show that an approach
which considers whether there is a real risk as opposed to a probability of an
impact embodies a precautionary approach. They are set out by Pill LJ, who gave
the only substantive judgment: see [2012] EWCA Civ 869 at [26] – [30]. Toulson
and Sullivan LJJ agreed with Pill LJ. For the reasons in the following paragraphs
of this judgment, I have concluded that it is unarguable that the Secretary of
State’s approach in this case failed to embody a precautionary approach.
22. The assessment of the significance of an impact or impacts on the environment
has been described as essentially a fact-finding exercise which requires the
exercise of judgment on the issues of “likelihood” and “significance”: see BowenWest v Secretary of State [2012] EWCA Civ 321 at [40] per Laws LJ, and Jones v
Mansfield [2003] EWCA Civ 1408 at [17] and [61] per Dyson and Carnwath LJJ.
Carnwath LJ stated that, because the word “significant” does not lay down a
precise legal test but requires the exercise of judgment on planning issues and
consistency in the exercise of that judgment in different cases, the function is one
for which the courts are ill-equipped. See also the well-known statement of Lord
Hoffmann in Tesco Stores v Secretary of State [1995] 1 WLR 759 at [57] that
matters of planning judgment are within the exclusive province of the local
planning authority or the Secretary of State. This is particularly so where the issue
is the visual impact of a development on a site, and the relevant officer, unlike the
court, has visited the site and used his expertise in assessing it.
23. I reject Mr Wolfe’s submission that the statement in the supplementary note that
English Heritage’s advice was that the impact on the landscape and building
“would” not be of such significance to justify EIA constituted a reviewable error.
English Heritage certainly did not maintain that the impact on the historic
landscape justified EIA. Both European and national jurisprudence show that the
“likely to have significant effects on the environment” test probably requires
“something more than a bare possibility … though any serious possibility would
suffice”: see R (Bateman) v South Cambridgeshire DC [2011] EWCA Civ 157 at
[17] and the opinion of the Advocate-General in Case C-75/08 R (Mellor) v
Secretary for Communities and Local Government [2010] Env. LR 18 at [51]. The
last paragraph of the supplementary note replicates the statutory test and the
Secretary of State’s conclusion was unequivocal and stronger. It stated that the
development “would not cause a significant environment impact”. That is a more
precautionary approach than is required by the 1999 EIA Regulations.
24. What of the fact that the Secretary of State came to a different conclusion to that
of the Council? The entitlement of the Secretary of State to form a view which
differed to that of the Council is recognised in Regulation 5(6) of the 1999 EIA
Regulations. It is only when the local planning authority’s screening opinion is
that the development is EIA development that the developer may request the

Secretary of State to make a Screening Direction. The statutory scheme therefore
contemplates that the Council and the Secretary of State may reach different views
on the “likely significant effect” question.
25. Mr Wolfe’s argument that the Secretary of State fell into error depends on his
submission based on the decision of the Grand Chamber in Case C/127/02
Waddenzee (2004) ECR 1-7405 that a key element of a precautionary approach
and the approach which should have been undertaken by the Secretary of State is
that further assessment is required, and thus a positive screening decision was
required, unless it can properly be said that there is no reasonable doubt about the
potential for significant environmental impact.
26. Mr Wolfe submitted that in the light of the views of English Heritage, the Suffolk
Preservation Society, and the Council this could not be the case. That, however,
comes very close to suggesting that once there are differing views on a question,
there must be a full EIA. It is also very similar to the submission made
unsuccessfully in Loader’s case that a full EIA process is required in all cases
where the effect would influence the development consent decision. As Pill LJ
stated (at [46]), accepting that submission would devalue the entire EIA concept,
which involves a formal and substantial procedure often involving considerable
time and resources. It is also clear from both the national and the EU indicative
guidance that the full EIA process will only be required in a very small proportion
of the total number of Schedule 2 developments.
27. To require the EIA process where there are differing views would also largely
make the Secretary of State’s role redundant. As to the Waddenzee case, that was
concerned with the Habitats Directive. The reference to a reasonable doubt is to a
reasonable doubt in the mind of the primary decision-maker. There is no support
in that case for the view that, where somebody else has taken a different view to
the primary decision-maker, it is not possible to demonstrate that there is no
reasonable doubt. It is not suggested in this case that the Secretary of State or his
officer had any such doubt.
28. I now turn to the reasoning in the decision and the supplementary note. Mr
Wolfe’s skeleton argument (paragraph 11) stated “the Secretary of State did not
mention the reasons given by the LPA for its decision (nor the view from
consultees such as English Heritage), much less any reasons or justification for
taking a completely different view to them all.” That was a surprising submission.
It is true that the covering letter does not refer to those matters, but it is equally
true, as Mr Wolfe accepted during the hearing, that the decision and its reasons
consisted of both the covering letter and the PINS screening checklist. The latter
included the supplementary note, the contents of which I have summarised at [12]
– [16], and which address the positions of both the Council and English Heritage.
In fact, the Secretary of State’s officer did not leave anything material out. Mr
Wolfe then submitted that the note contained clear errors. I have dealt with Mr
Wolfe’s submissions on the use of the word “would” at [23] above. He also
submitted that the officer erred in respect of what English Heritage had said about
photomontage evidence. That point is also not of assistance to him. The officer
had the visualisation, took it into account, and was aware of English Heritage’s
views about its quality.

29. That leaves the absence of an express reference in the note to the Council’s view
that there would be a significant impact in the fifteen years it would take for the
trees to mature. I have referred (see [14] – [15]) to the fact that it appears that the
officer’s assessment of the site after a visit was that, because the site sat partially
in a bowl in the land and would be partially shielded, there would be no
significant impact while the trees were growing. Since that was the position of the
Secretary of State and his officer, there was no need for an express reference to
the fifteen years, particularly since the positioning of the trees and their size when
planted was a matter for the planning process.
30. The decisions in C-75/08 (3/19) R (Mellor) v Secretary of State for Communities
and Local Government Case [2010] Env. LR 18, Loader’s case and the EU
guidance recognise that the test for determining whether a development is EIA
development is meant to be one which is intended to be used quickly by people
with the requisite qualifications and experience. In this case, the supplementary
note shows that the Secretary of State’s official did far more than rely on the
thresholds and the tick-box approach.
31. Ultimately, the grounds which Mr Wolfe has put before this court amount to no
more than a complaint about the adequacy of the reasons in the supplementary
note and disagreement on matters of planning judgment with the Secretary of
State’s officer. As to the former, reading the supplementary note in the light of the
guidance of Lord Brown in South Bucks DC v Porter (No.2) [2004] UKHL 33 at
[36], I do not consider that the reasoning in it gives rise to any doubt as to whether
there was an error of law, and (see [22] above) disagreement with a planning
judgment is not a ground of review. For these reasons, I do not consider that it is
arguable that the Secretary of State’s approach in making the screening direction
erred in the way which Mr Wolfe contended that it did.
32. I turn to the second ground of this application. Mr Wolfe submitted that reviewing
the Secretary of State’s decision by the application of the Wednesbury principle
was insufficient and that more intensive scrutiny was required, but he did not
make a positive submission as to what that would be. His task, he repeatedly said,
was to show that the matter was not clear and that a reference to the CJEU was
required. He referred to the suggestion in the Aarhus Convention Compliance
Committee’s December 2010 report that the appropriate standard might be a
proportionality test, but he did not submit that it was.
33. Mr Wolfe’s submissions on this part of the application were essentially that the
decisions of this Court which adopted and confirmed the Wednesbury approach
either pre-date the Aarhus Convention and its enactment into EU and national law
and developments in the jurisprudence of the CJEU, or are distinguishable or per
incuriam. He placed particular weight on the Aarhus Convention Compliance
Committee’s December 2010 report expressing concern about the Wednesbury
approach. He also relied on the fact that “what are in play here are fundamental
rights”, rights to participation in front-line decision-making and the right of access
to a court able to assess the substantive and procedural legality of an
environmental decision: EIA Directive Articles 6 and 11 (formerly 10A) and
Aarhus Convention, Article 9.

34. In fact, the decisions of this court in Bowen-West and Loader were in 2012, and
the decision of the CJEU in Case C/508/03 Commission v United Kingdom (2007)
Env. LR 1 in 2006 post-dated those developments. In Loader’s case it appears that
by the conclusion of the oral submissions, Mr Pereira, counsel for the claimant,
conceded that, provided the correct test was applied by the Secretary of State, the
court should approach a challenge to the decision on Wednesbury principles.
Notwithstanding Mr Wolfe’s attempt to distinguish that case, the arguments in this
case appear in substance to re-run arguments considered and rejected by this
court. See, in particular, Mr Pereira’s submissions set out at [21] – [24].
35. In Commission v UK, the CJEU stated (at [88] – [92]) that the test required by EU
law is “manifest error of assessment”, a test substantially the same as the
Wednesbury test. At [91] the CJEU stated:
“It is also clear from…Commission v Portugal (2004) ECR 1 5517 that, in order
to demonstrate that the national authorities exceeded the limits of their
discretion by failing to require that an impact assessment be carried out before
giving consent for a specific project, the Commission cannot limit itself to
general assertions by, for example, merely pointing out that the information
provided shows that the project in question is located in a highly sensitive area,
without presenting specific evidence to demonstrate that the national authorities
concerned made a manifest error of assessment when they gave consent to a
project.”

36. On this point too, Mr Wolfe, like Mr Pereira in Loader’s case, sought to rely on
the decision of the Grand Chamber in case C/127/02 Waddenzee (2004) ECR 1 –
7405. Although Pill LJ did not refer to this decision in the conclusions section of
his judgment, his conclusion that the Wednesbury test suffices can only be
understood as rejecting the argument that, in this context, assistance for a more
intrusive scope of review is to be obtained from Waddenzee.
37. The Aarhus Convention and the views of the Aarhus Convention Compliance
Committee do not ultimately assist Mr Wolfe. First, it is clear from the
jurisprudence that the Convention is not part of domestic law or EU law: for
example, see Walton v Scottish Ministers [2012] UKSC 44 at [100]. Secondly, the
Compliance Committee has reached no concluded view that the Wednesbury
approach is impermissible. Moreover, its expression of concern is general and
unparticularised. For example, it only refers to Wednesbury and does not refer to
the other established heads of public law review; error of law, error of fact, and
the principles of relevance and of propriety of purpose which are sometimes
insufficiently distinguished from Lord Greene’s residual category, which Lord
Diplock termed “irrationality”. It also does not identify the variations in the
intensity of Wednesbury review that reflect the nature of the interest affected.
38. The cases of Bowen-West and Loader were decided since the Aarhus Convention
Compliance Committee expressed its concern but in neither did this court consider
that put into question the existing approach. The Committee’s view and concern is
undoubtedly worthy of respect. But, even if it had reached the view that the
Wednesbury approach does not enable the court to assess the substantive and
procedural legality of the Secretary of State’s decision, its view would have had
no direct legal consequence. Thirdly, as far as Article 9 of the Aarhus Convention

is concerned, although this has been brought into EU law as Article 10A of the
EIA Directive, it did not result in the later decision of the CJEU in Commission v
UK criticising the use of the Wednesbury rule.
39. I have referred to the fact that Mr Wolfe floated before us, but did not propose, a
proportionality test. Any suggestion that the appropriate approach might be
proportionality, however, has to overcome a formidable obstacle. The question for
the Secretary of State when making his screening direction in this case was a
question of fact, albeit not a hard-edged question. Accordingly, the reasons it
cannot be subjected to a test of proportionality which were identified by Laws LJ
in R (Bowen-West) v Secretary of State [2012] EWCA Civ 321 at [40], a judgment
referred to by Pill LJ in Loader’s case, apply here. Laws LJ stated:
“I do not see that there is any true question of proportionality arising in
the present case. We are not concerned with the exercise of a discretion
and therefore we are not concerned with assessing whether a response to
a particular aim is or is not proportionate. We are concerned with a factfinding exercise. There is nothing, as it seems to me, in the jurisprudence
of the Court of Justice to show that the conventional English law
approach is inapt….”

40. Mr Wolfe’s argument also has to overcome the fact that the Commission’s
guidance, as Pill LJ stated in Loader’s case at [43], recognised that national
planning authorities have a degree of freedom in appraising whether or not a
particular project must be made subject to an assessment. This was recognised in
the Waddenzee case. Here, the national authority with power to make the decision
under the Regulations is the Secretary of State.
41. Finally, the argument that the applicant’s environmental rights under the EIA
Directive require a proportionality-based standard of review because they are
fundamental rights is also misconceived. The applicant only has such rights if the
development is EIA development. The fundamental right will therefore only
incept once the development is found to be an EIA development.
42. Mr Wolfe’s submissions are largely based on the position of the Aarhus
Convention Compliance Committee. But that body has made no decision and has
only expressed concerns. The questions which Mr Wolfe seeks this court to
consider and to refer to the CJEU have been considered by this court on a number
of occasions, including occasions since the Public Participation Directive. The
court has decided in substance that the standard of review is to be the familiar
common law Wednesbury standard. That was also the position of the CJEU in
2006. The recent cases are all post-Article 10A, and post-Waddenzee. The judges
of this court referred to Waddenzee but gave no indication that it puts into
question the Wednesbury approach to review. The only other recent CJEU case
that has been put before us is Commission v UK. That case gives no support to Mr
Wolfe’s submission. For these reasons, subject to the views of My Lords, I would
refuse permission to appeal from the decision of the deputy judge.
43. I have also carefully considered Mr Wolfe’s submissions on the question of
referring this case to the CJEU, but have decided that, since he was unable to
point to any European jurisprudence taking or favouring an approach that differs

from the standard common law approach to judicial review including the different
strands of the Wednesbury test, his submission that there is sufficient doubt in the
position to justify making a reference is simply not made out.
Sir Stanley Burnton:
44. I entirely agree. I wish to emphasise that, as stated by Lord Justice Beatson at [39]
above, a proportionality test is by its nature inapplicable to a factual assessment
such as that made by the Secretary of State in this case.
Lord Justice Patten:
45. I also agree.
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Mr Justice Cranston:
Introduction
1.

The claimants seek permission to apply for judicial review of the decision of the
Forest of Dean District Council (“the Council”) of 26 February 2015 to grant planning
permission to the Homes and Communities Agency for a mixed use development in
the Northern Quarter, Cinderford, Gloucester. Their objections to the development
are essentially because of what they claim will be its impact on bats (in particular, the
lesser horseshoe bat) and bat roosts nearby.

2.

The Northern Quarter lies within a few kilometres of the Wye Valley and Forest of
Dean Special Area of Conservation for bats (“the SAC”), which is a European site for
the purposes of the Conservation of Habitats and Species Regulations 2010, SI 2010,
No. 490 (“the Habitats Regulations”). The application site includes areas which are
used by the bat colonies for foraging and roosting. Former colliery buildings within
the application site and the artificial bat roost in the adjacent Hawkwell Inclosure
wood support the bat population of the SAC. The planning permission covers outline
permission for 195 dwellings, a hotel and employment and non-residential use, and
permission for a College and a new link road between the A4136 and Broadmoor
Road (the so-called “Spine Road”).

3.

There have already been a number of unsuccessful challenges to the redevelopment
proposals for the Northern Quarter: Forest of Dean Friends of the Earth v. Forest of
Dean District Council [2013] EWHC 1567 (Admin); Forest of Dean Friends of the
Earth v. Forest of Dean District Council [2015] EWCA Civ 683; R (Forest of Dean
Friends of the Earth) v. Forest of Dean District Council [2014] EWHC 681 (Admin).

4.

These current applications are a challenge to the Council’s approach towards its
assessment under the Habitats Regulations because of the bat SAC. The challenge
falls under three heads: (1) the decision to grant the permission was unlawful because
the mitigation measures which had been identified as necessary to address the
potential recreational impacts of the proposed development on the bats in the
Hawkwell Inclosure were not secured, either by way of a condition attached to the
permission or in the accompanying section 106 agreement (first claimant); (2) the
Council unlawfully failed to ascertain that the proposed development would not
adversely affect the integrity of the SAC (second claimant); and (3) the Council failed
to take into account “in combination” effects (both claimants). The second claimant
abandoned another ground – a failure to consult Natural England – so nothing more
need be said about that.

5.

Patterson J rejected these grounds in the following terms:
“(1) It is contended that the mitigation measures identified were
not secured by the conditions or section 106 agreement when in
fact all the measures required by the Appropriate Assessment
were secured by conditions 3, 18, 21, 23, 72 and 73.

(2) [Natural England’s] concerns were satisfied during the
drafting of the Appropriate Assessment. In reality this is a
disagreement on the merits.
(3) The HCA did in fact consider the cumulative effects and
provided the assessment to the Council as chapter 16 of the
[Environmental Statement]. It concluded that there was no
residual effect in combination with development proposals
within 5km. [Natural England] had independently concluded
that there would be no residual impact on the SAC so that there
was no requirement for a cumulative assessment.”
Background
6.

The factual background regarding bats and bat roosts and the SAC is set out in the
Council’s Cinderford Northern Quarter Biodiversity Strategy Technical guidance
(“BSTg”), June 2014:
“2.14 The Wye Valley and Forest of Dean Bat SAC consists of
a complex of 13 SSSIs in Monmouthshire and the Forest of
Dean. Westbury Brook Ironstone Mine SSSI is the nearest
component site lying 2.4km away from the CNQAAP [Core
Strategy and the Cinderford Northern Quarter Area Action
Plan] area. The SAC was designated in 2005 for its exceptional
breeding population of lesser horseshoe bats (totalling 26% of
the national population) and for its greater horseshoe
population (totalling 6% of the national population) in the
northern part of its range. Whilst the CNQAAP area contains
no SSSIs or SACs itself, a purpose built artificial roost and
nearby disused mining buildings at the Northern United
Colliery site support a large breeding colony of lesser
horseshoe bats. Individuals from this colony are considered to
be necessary to the integrity of the Wye Valley and Forest of
Dean Bat SAC as they are likely to hibernate at cave sites such
as Westbury Brook Ironstone Mine SSSI. They are also
considered to be necessary to the integrity of the Wye Valley
Woodlands SAC, where lesser horseshoe bats are a qualifying,
but not primary, reason for the sites selection, as the species is
known to forage in these areas.
…
2.16 The CNQAAP area contains two non-statutory designated
wildlife sites. The Hawkwell Inclosure KWS [key wildlife site],
covering part of the Hawkwell Inclosure, was designated for its
woodland and associated shrub layer and ground flora…”

7.

The BSTg dealt with ecological corridors for bats to migrate and disperse at
paragraphs 3.17–3.18. It was said that the corridors were critical and their
interruption a key issue. There was a risk that development of the Spine Road could

result in an increased mortality of bat species as a result of road collisions. The BSTg
returned to the issue under the heading “road design scheme”.
“Key flyways for bat species should not be interrupted by road
development. Roads should be aligned to avoid these flyways
wherever possible. Where this is not possible roads should be
designed to minimise their widths and traffic speeds. Where
roads unavoidably cross these key flyways safe passes designed
specifically for the species concerned and aligned on the route
of the existing flyway will be required.”
Paragraphs 4.32 and 4.33 set out conditions for the design of underpasses for the
lesser horseshoe bats. Paragraph 4.34 referred to the need where roads cross key
flyways of other bat species for under/over-pass designs suitable to the species
concerned. An important objective of these under/over-passes should be to retain the
original route of key flyways and achieve flight heights which avoid the risk of
collision with vehicles. Under the heading “Recreational Strategy”, the BSTg stated:
“In order to minimise recreational impacts to Key Ecological
Components retained within the CNQAAP area, and those
found in the area beyond, development proposals should
carefully consider access provision. In particular, proposals
should demonstrate how resident/visitor movement will be
actively managed to dissuade access to the most sensitive areas,
and promote responsible behaviour. Measures may include for
example; layouts which encourage pedestrian/cycle movements
away from sensitive areas and provide and promote dedicated
local recreational space; defensive native planting along
woodland edges; dog waste bins; no dog fouling signs; and
interpretation boards to increase understanding about
biodiversity in and around the CNQAAP area and its
sensitivity.”
8.

Before planning permission was granted there had been correspondence between the
Council and Natural England. Natural England made clear that it would oppose the
development as then proposed. Natural England raised a number of issues such as
impact of the Spine Road on bats and the proposed culverts and flyways to avoid
collisions with vehicles. The Council responded with changes in its mitigation
measures. After receiving drafts of the Appropriate Assessment, Natural England
indicated on 30 September 2014 that (1) the project would not affect the integrity of
any European Site alone, subject to the imposition of mitigation measures set out in
Tables 1 and 2a-f of the draft Appropriate Assessment; (2) there would be no residual
effects and therefore it was deemed unnecessary to assess “in combination” effects
with other places and projects; and (3) it had no objection to the application for
planning permission. Natural England had stated in relation to mitigation measures,
i.e., point (1), that it should be consulted regarding the imposition of these since they
would have to be accurately drafted and implemented. During October 2014 there
was further correspondence between the Council and Natural England and the
Council made further revisions to the mitigation measures. On 27 October, the
Council wrote to Natural England, including a revised proposal for condition 20 and
also a copy of the draft Appropriate Assessment, which explained that the requisite

mitigation measures would be secured through both planning conditions and a section
106 agreement.
9.

On 30 October 2014, Natural England wrote, in response to three questions put to it
by the Council.
“1. Does Natural England agree with the assessment
conclusions in that the project would not affect the integrity of
any European site alone, subject to the imposition of mitigation
measures set out in Tables 1 and 2a-f?
Yes.”
The letter then stated that the changes to the mitigation measures had the potential to
impact on bats due to light spill, barriers to bat movement, and changes to available
bat foraging habitat. Having outlined an approach of phased felling, initially along
the road edge allowing a broadleaf scrub/tree belt to develop, before felling the
remainder a few years later, required by the management plan, the letter continued
“and so we are satisfied that there will be no adverse effect on integrity due to this
issue”. As to barriers to species movement, and changes to available foraging habitat,
Natural England agreed with the reasoning set out in the Council’s covering email of
27 October, “which explains why these potential issues will not result in an adverse
effect on integrity”. The Natural England letter then considered the other questions
the Council raised:
“2. Does Natural England agree with the assessment that,
subject to the imposition of mitigation measures set out in
Tables 1 and 2a-f, there would be no residual effects and
therefore it is deemed unnecessary to assess in combination
effects with other plans and projects?
We do.
3. Does Natural England agree that, with regards to Habitats
Regulations Assessment, should the LPA wish to proceed to
positively determine the application it may do so subject to
securing the mitigation measures outlined in Tables 1 and 2a-f?
We do.”

10.

Natural England emailed the Council again on 3 November 2014 as regards the draft
planning conditions, explaining that it was the Council’s responsibility to ensure that
they were fit for purpose, but “[i]n general terms we see no matters of significant
concern to us…” The Council’s evidence, which I accept, is that Natural England
will be consulted again on the detail of the measures when reserved matters
applications are received.

11.

The 30 October 2014 version of the final Appropriate Assessment found that the
project would not affect the integrity of any European site, subject to the imposition
of certain mitigation measures. No residual effects were identified so it was deemed
unnecessary to assess the effects of the project in combination with plans and projects.

The tables in the draft identified potential impacts and the proposed means by which
those impacts would be mitigated. Table 2c referred to road collisions and severance
impacts associated with lesser horseshoe bat flyways. The ramifications of the Spine
Road were mentioned. Among the mitigation measures to address the uncertainty on
residual effects identified was adaptive management measures, secured by conditions
and a section 106 agreement. It might include additional landscaping to guide bats to
safe crossing points; removal of landscaping to dissuade bats from crossing at unsafe
points; additional dissuasive lighting; and walls/fences at hop-overs to increase flight
heights and reduce collision risk.
12.

Table 2e referred to “Wye Valley and Forest of Dean Bat Sites SAC – operational
disturbance to lesser horseshoe bat roosts”. Mitigation measures were set out in Box
B, such as reducing recreational access to the Hawkwell Inclosure. Box D contained
additional mitigation measures to address the uncertainty and residual effects
identified in Box B. These included:
“ii. Requirement to submit measures to discourage additional
access to the Hawkwell Inclosure.
…
iv. Requirement to submit, and implement, a detailed early
warning monitoring scheme for recreational disturbance at the
existing artificial roost and replacement roost to include:
purpose,
aims
and
objectives
of
monitoring;
identification/provision of adequate baseline data; appropriate
success criteria, thresholds, triggers, targets against which
effectiveness of mitigation can be monitored and judged;
methods of data gathering and analysis; location of points/areas
where monitoring will be undertaken; timing and duration of
monitoring; responsible persons and lines of communication;
review and publication of results/outcomes; adaptive
management that will be implemented if monitoring shows that
measures are ineffective or not reaching stated aims and
objectives,


Measures to dissuade access such as defensive planting;



Measures to further increase secureness of roosts
dependant [sic] on nature of vandalism risk assessed.”

The conclusion in Box E was that the outcome with the additional mitigation
measures was that operational disturbance to the lesser horseshoe bat roosts from the
project was avoided and there were no residual impacts expected.
13.

The planning permission granted reflects that the development is to be phased. Phase
1 is the Spine Road from Broadmoor Road to the College site and the College (plot
E), and phase 2 is the remainder of the Spine Road and the remainder of the
development (plots A, B, C, D, F, G and H). Phase 1 was set out in detail, along with
the remainder of the Spine Road in phase 2, the remainder of the development in
phase 2 being submitted in outline. Planning condition 1 sets out those areas subject

to detailed planning permission. Condition 2 sets out outline areas where detailed
matters are reserved for consideration through further applications, up to 10 years
hence. Conditions 13–15 control the demolition of the two roosts at the Northern
United Colliery site. The conditions require that, in addition to the existing purpose
built roost, two new day roosts are to be constructed and in use to an agreed level with
Natural England before these can be closed and demolished. (The new roosts are
called RR1 and RR2b). A European Protected Species licence would also be required
prior to demolition. The Spine Road connection cannot be completed until such time
as the buildings can be demolished. (In evidence are photographs of the two new
additional roosts, which were substantially completed in March 2015. The three
purpose built roosts are on land let on 50 year leases by the Council from the Forestry
Commission.)
14.

Condition 18 and its relevant part reads:
“18. At the time the details are submitted under condition 2 for
each plot, A1, A2, A3, B, C, D, F1, F2, G and H… a
Biodiversity Management Plan for that plot shall be submitted
to and approved in writing by the Local Planning Authority…
The Plan shall include, but is not limited to:


A description and evaluation of features to be retained,
managed and enhanced within the relevant plot…



Constraints and opportunities (including biodiversity
enhancement);



Aims and objectives for management;



Appropriate management options for achieving aims
and objectives;



Prescriptions for management;



A strategy to demonstrate how management will
address the potential disturbance to the surrounding key
ecological components as identified in the Biodiversity
Strategy Technical Guidance;



Work schedule (including an annual work plan capable
of being rolled forward over a five year period);



Review arrangements,
measures;



Responsibilities for implementation.

monitoring

and

remedial

The development of each plot shall be carried out in accordance
with the approved Biodiversity Management Plan for that plot
and thereafter similarly maintained.”

15.

Condition 19 provides that, within six months of the opening of the College on plot
E1, a Biodiversity Management Plan shall be submitted to and approved in writing by
the Council.

16.

Condition 21 reads, in part:
“21. Prior to any development in each of the plots A1, A2, A3,
B, C, D, H, G, F1, F2 or phase 2 of the Spine Road (as defined
in the Environmental Statement)… details for a scheme of
implementation of biodiversity mitigation, including timetable
and 20 year management plan and habitat and species
monitoring, shall be submitted to and approved in writing by
the Local Planning Authority. The submitted scheme for each
plot area shall be in accordance with… [approved details]…
The schemes shall incorporate the Habitats Regulations
[Appropriate] Assessment 30 October 2014 and shall be agreed
in accordance with the details in the table… The scheme shall
be implemented in accordance with the approved details and
thereafter similarly maintained.”

17.

Condition 23 provides:
“Prior to the commencement of the development hereby
permitted a bat monitoring strategy shall be submitted and
approved in writing by the [Council]. The Strategy shall:


Cover the full length of the Spine Road and
development areas as shown on drawing [ ] including its
bat culverts, bridges as shown on drawing [ ] and dark
corridors including that shown on drawing [ ].



Cover major and minor lesser horseshoe flyways as
shown in Fig 7.4 (Lesser Horseshoe Bat flight lines) of
the Addendum to the Environmental Statement Volume
3: Figures and Appendices (June 2014).



Cover the Main Office, Bath House, Canteen as shown
on figure 6, page 17 of Appendix 7.4 (Bat Survey
Report) of the Addendum to the Environmental
Statement Volume 3: Figures and Appendices (June
2014) and existing artificial roost and replacement
roosts RR1, RR2 as shown in figure 7.5 (Development
phases and mitigation proposals) of the ES Addendum
Volume 3: Figures and Appendices (June 2014) and two
night roosts as required pursuant to condition 13;

...


Identified adaptive management options that may
include: Removal of landscaping to dissuade bats from
crossing at unsafe points, additional dissuasive lighting

and walls/fences at hop-overs that could be
implemented if monitoring shows that measures are
ineffective or not reaching stated aims and objectives.
The bat monitoring strategy shall be implemented in
accordance with approved details.”
18.

The section 106 agreement, clause 8.7, contains a covenant between the HCA and the
Council that the HCA will “implement or procure the implementation of the
monitoring of the Bat Roost Replacement Works as more particularly set out in
Schedule 5”. Clause 8.8 is the HCA’s covenant to implement or procure the
implementation of the Phase 1a and Phase 1b General Mitigation Creation and
associated General Mitigation Management and Monitoring tasks set out in Schedules
1, 2, 4 and 5 (Phase 1a mitigation relates to Phase 1 of the development; Phase 1b
mitigation relates to the development of the remainder of the Spine Road in phase 2).
Clause 10.5 is the covenant:
“to comply with the terms of Schedule 5 and in particular to
implement or procure compliance with the requirements of
Table 2 of Schedule 5 to achieve the aims and objectives set out
in Table 1 of Schedule 5 in respect of the monitoring of the
Phase 2 Mitigation.”

19.

Schedule 5, “Mitigation Monitoring”, provides that mitigation monitoring is to be
carried out for the appropriate phase of development and mitigation areas as set out in
Table 2. Under the heading “Monitoring requirements”, Table 2 reads:
“Comprehensive and detailed early warning monitoring scheme
for bat roosting, foraging and commuting to include: purpose,
aims and objectives of monitoring; identification/provision of
adequate baseline data; appropriate success criteria. Thresholds,
triggers, targets against which effectiveness of mitigation can
be monitored and judged; methods of data gathering and
analysis; location of points/areas where monitoring will be
undertaken; timing and duration of monitoring; responsible
persons and lines of communication; review and publication of
results/outcomes; adaptive management that will be
implemented if monitoring shows that measures are ineffective
or not reaching stated aims and objectives.”
There is also to be monthly monitoring of bat presence and activity at the new roosts,
monthly monitoring of temperature and humidity within those roosts and regular
maintenance checks of the roosts.
Under clause 3 of Schedule 5, HCA covenants:
“3.1.1 to undertake or procure the implementation of the Phase
1a Mitigation Monitoring and Phase 1b Mitigation Monitoring;
General Mitigation Management and Monitoring and generic
monitoring as set out in Table 2 above; and

3.1.2 to undertake or procure a report on the monitoring as set
out in Table 2 above to the Council by 1 June for the previous
calendar year.”
Moreover, the developer covenants:
“3.2.1 to undertake or procure the implementation of the Phase
2 Mitigation creation and enhancement of the southern wildlife
corridor pursuant to payment of the Southern Wildlife Corridor
Enhancement Contribution; and
3.2.2 to report on the monitoring as set out in Table 2 above to
the Council by 1 June for the previous calendar year.”
Legal framework
20.

The Habitats Regulations implement the Habitats Directive 92/43/EEC. Tracking
Article 6 of the directive, regulation 61 provides:
“61. – Assessment of implications for European sites and
European offshore marine sites
(1) A competent authority, before deciding to undertake, or
give any consent, permission or other authorisation for, a plan
or project which –
(a) is likely to have a significant effect on a European
site or a European offshore marine site (either alone or
in combination with other plans or projects), and
(b) is not directly connected with or necessary to the
management of that site,
must make an appropriate assessment of the implications for
that site in view of that site’s conservation objectives.
…
(5) In the light of the conclusions of the assessment, and subject
to regulation 62 (considerations of overriding public interest),
the competent authority may agree to the plan or project only
after having ascertained that it will not adversely affect the
integrity of the European site or the European offshore marine
site (as the case may be).
(6) In considering whether a plan or project will adversely
affect the integrity of the site, the authority must have regard to
the manner in which it is proposed to be carried out or to any
conditions or restrictions subject to which they propose that the
consent, permission or other authorisation should be given.”

21.

Mitigation measures can be taken into account in making the regulation 61
assessment, R (Champion) [2015] UKSC 52; [2015] 1 W.L.R. 3710, [48]–[53].
Natural England is the appropriate nature conservation body for the purposes of
regulation 5(1)(b)(i) of the Habitats Regulations. Its views deserve great weight: see
the case law collected by Lindblom J in R (on the application of Prideaux) v.
Buckinghamshire County Council [2013] EWHC 1054 (Admin); R (on the application
of Forest of Dean Friends of the Earth) v. Forest of Dean District Council [2014]
EWHC 1353 (Admin) at [18], per Burnett J; [2015] EWCA Civ 683, [20], per Sales
LJ with whom Longmore LJ and Hildyard J agreed. See also Smyth v. Secretary of
State for Communities and Local Government [2015] EWCA Civ 174, [85], per Sales
LJ.

22.

At a very late stage, Ms Wigley for the second claimant raised an issue of European
law, even suggesting that the matter needed to be referred to the Court of Justice of
the European Union (“CJEU”). It turns on a paragraph in Case C-258/11 Sweetman v.
An Bord Pleanála (Galway County Council intervening) [2014] PTSR 1092, where
the CJEU said this about the assessment required by the Habitats Directive:
“[44] So far as concerns the assessment carried out under
Article 6(3) of the Habitats Directive, it should be pointed out
that it cannot have lacunae and must contain complete, precise
and definitive findings and conclusions capable of removing all
reasonable scientific doubt as to the effects of the works
proposed on the protected site concerned: see European
Commission v. Spain (Case C-404/09), paragraph 100 and the
case law cited. It is for the national court to establish whether
the assessment of the implications for the site meets these
requirements.”
Ms Wigley submitted that, in the light of this passage, a Wednesbury standard of
review by this court would not reflect European law: it was clear that it is for the
national court to establish whether the assessment of the implications for the SAC
meets the requirements.

23.

To my mind there is an air of unreality about this submission. The CJEU could not
have been suggesting that, as Ms Wigley submitted, national courts themselves must
decide when the assessment has lacunae, whether it contains complete, precise and
definitive findings, and whether its conclusions are capable of removing all
reasonable scientific doubt as to the effects of the works proposed on the protected
site concerned. Judges may be clever, but not that clever. The submission also
misunderstands the role of courts in European societies. To my mind the CJEU was
simply stating that the national court had to evaluate the assessment in the ordinary
way, not become the primary decision-maker.

24.

In any event, the submission is contrary to authority binding on me, despite the
different context. In Smyth v. Secretary of State for Communities and Local
Government [2015] EWCA Civ 174, [79]–[80], Sales LJ rejected a submission that in
applying the Habitats Directive the national court must apply a more intensive
standard of review, in effect making its own assessment afresh. Sales LJ rejected the
submission, reaffirming earlier authority that the standard of review is the
Wednesbury standard, which is substantially the same as the relevant standard of

review of “manifest error of assessment” applied by the CJEU in equivalent contexts:
see [80].
25.

As well, the question whether or not any cumulative effect with other developments
ought to be assessed at all is a matter of fact and judgment for the decision-maker: R
(on the application of Larkfleet Ltd) v. South Kesteven District Council [2014]
EWHC 3760 (Admin); [2015] Env LR 16 per Lang J at [76] to [78], citing the
decisions of the Court of Appeal in Bowen-West v. Secretary of State for Communities
and Local Government [2012] EWCA Civ 321; [2012] Env 22 and Brown v. Carlisle
City Council [2010] EWCA Civ 523; [2011] Env LR 5.

26.

There is European Commission Guidance on the implementation of the Birds and
Habitats Directives in estuaries and coastal zones, 2011. At paragraph 3.3 it states
that:
“A widespread misunderstanding is that the EU nature
directives are based on a “no-unless” approach. This is an
interpretation based on the view that environmental policy
objectives always take precedence over economic policy
objectives. This approach is in contradiction with sustainable
development principles, which balances environmental benefits
and societal and economic requirements (see article 2.3 of the
Habitat Directive). Early integral planning and the development
of integrated projects are crucial, as they will promote a “yes,
if” approach and pave the way for win-win solutions.
…
The following guidelines propose recommendations on the
concept of integrated projects, the correct use of the appropriate
assessments and “significant impact” issues, the use of adaptive
management and the assessment of compensation needed as a
last resort.”
Under the heading “Guidelines for assessments” it states at paragraph 3.3.3:
“Following a thorough appropriate assessment that includes
collecting all relevant data, and subject to the reversibility of
actions, minor remaining uncertainties should however not
block or restrain projects indefinitely. This needs to be judged
on a case by case basis. In case of uncertainty on particular
mechanisms of complex estuarine or coastal ecosystems port
and waterway developers should assess the nature of the
remaining uncertainties and manage them through targeted
monitoring and adaptive strategies. Monitoring schemes should
be designed in a way that they signal any unexpected
developments at a stage where effective corrective measures
can still be taken.”

Issue 1: mitigation measures for recreational disturbances
27.

In succinct and cogent submissions, Mr Turney contended for the first claimant that,
under the planning permission, there was no obligation to discourage additional
access to the Hawkwell Inclosure and the consequent disturbances, nor for
requirement (ii) of Box D of Table 2e of the Appropriate Assessment. Condition 18
was incapable of discouraging such access. The requirement under it was to submit a
Biodiversity Management Plan for each plot, but such plans were concerned with the
management of land within each plot, not with the management of the Hawkwell
Inclosure which is outside any of the plots. Yet the inclosure is capable of being
directly accessed from those plots via public highways and rights of way. Thus the
requirement in condition 18 is incapable of preventing people resident or working in
those plots from causing disturbance to it. Moreover, the requirement in condition 18
does not relate to all parts of the development. As to the requirement in condition 19
to submit a Biodiversity Management Plan in respect of the College, plot E1, that only
arises after the College there has been constructed and open for 6 months. Further,
there is no provision to ensure the effectiveness of any measures in any particular
plan.

28.

As to condition 21, Mr Turney submitted that it relates to management of specific
areas as each comes forward for development and is not concerned with measures to
prevent recreational disturbance. Condition 23 does not secure any mitigation
measures. Thus Mr Turney contended that there was nothing in the conditions nor in
the section 106 agreement to require any measures to be taken at the Hawkwell
Inclosure roost, which was not within any of the development plots. The reference to
the “Bat Roost Replacement Works” as required in the section 106 agreement was
misplaced since these works relate to the new replacement roosts, i.e., RR1 and RR2.

29.

In my view, Patterson J was correct in concluding that none of this is arguable. As
regards requirement (ii) – measures to be submitted discouraging additional access to
the Hawkwell Inclosure – condition 18 relates to reserved matters plots, plots (D and
H) bordering the inclosure, and requires that a Biodiversity Management Plan be
submitted for the Council’s written approval at the same time as details of reserved
matters are submitted for approval. The plan’s requirements include as the sixth
bullet point a strategy to demonstrate how management will address the potential
disturbance to the Hawkwell Inclosure. Measures could include planting (as a
barrier), layout, and recreational areas within the plots. However, condition 18 could
have effect beyond the ambit of the plots themselves. Measures not confined to the
plots could include additional planting, say, elsewhere. Thus condition 18 secures
requirement (ii).

30.

Condition 21 offers reinforcement in providing that prior to the development of any of
the reserved matters plots or of phase 2 of the Spine Road, a scheme of
implementation of biodiversity mitigation must be submitted for the Council’s written
approval. The scheme must incorporate the Appropriate Assessment and must be
implemented with the approved details and maintained after that. Some of the
mitigation areas referred to in condition 21 falls within the Hawkwell Inclosure. The
upshot of condition 21 is that the related development plots cannot be brought
forward until the Council has approved an applicable scheme meeting requirement
(ii). I accept the Council’s submission that mitigation measures must be considered as
a whole. That, in part, meets the timing point raised about condition 19 and the

College: condition 19 must be read in conjunction with other conditions such as
condition 23, examined shortly. Moreover, the phasing of the development is such
that the Spine Road, perhaps the easiest access to the inclosure, will not be completed
until after the College.
31.

As regards requirement (iv) in Table 2e, Box D, conditions 21 and 23, backed by the
section 106 agreement, provide the answer. In particular condition 23 tracks the
wording of requirement (iv) with the bat monitoring strategy being required to cover
the Hawkwell Inclosure roosts. It expressly covers mitigation measures, which can be
compelled if approval is to be granted. Adaptive measures which can be required are
not limited to what is referred to there. The aspects of requirement (iv) not covered –
measures dissuading access and vandalism – are covered by condition 21, in as much
as the requisite schemes of implementation of biodiversity mitigation must
incorporate the Appropriate Assessment. The section 106 agreement also demands
bat roost monitoring, in particular through Schedule 5, Table 2. On my reading, it is
not as limited, as was suggested, in its application.

Issue 2: adverse effects on integrity of the SAC
32.

Ms Wigley developed her submission for the second claimant that no reasonable
competent authority could have concluded, to the legally required standard, that the
findings and conclusions in the Appropriate Assessment were capable of removing all
reasonable scientific doubt as to the absence of effects of the proposed development
on the SAC. On the face of the assessment itself there were uncertainties and doubts
as to the likely effectiveness of the mitigation, in particular in relation to the impact
on the bats of the new Spine Road between the existing and new roosts, RR1 and
RR2. There was the early warning monitoring system to identify problems with the
mitigation, but what was proposed was only more of the same, doubtfully successful
measures. There could be no confidence that they would overcome the earlier
problems. Ms Wigley spent time canvassing the uncertainties, and their open-ended
nature, referred to in both the Appropriate Assessment and in Natural England’s
correspondence. An aspect was the positioning of the culverts and the flyways
allowing bats to pass between the roosts. At this point, it is unknown whether the
bats, or how many, will use the culverts and flyways. In the presence of those
uncertainties, she submitted, it was irrational to conclude that the requirements of the
Habitats Directive were met. This issue was plainly arguable on conventional
Wednesbury review principles.

33.

In my view the second claimant did not come close to establishing that the Council’s
conclusion met the applicable Wednesbury threshold. First, the Council carried out an
Appropriate Assessment and it applied the relevant test of whether the proposed
development would adversely affect the integrity of the site. The conclusion was that
with the mitigation measures in the conditions and the section 106 agreement,
including the adaptive management requirements, no adverse effect would arise from
the project on its own. The European Guidance recognises the legitimacy of relying
on adaptive management. In my view it is simply not arguable that it was irrational
for the Council to conclude that the conditions and section 106 agreement together
would provide the requisite assurance that there would be no residual effects from the
proposed development and thus no adverse effects upon the integrity of the SAC.

34.

Secondly, Natural England agreed with the Council. All the earlier correspondence
from Natural England, on which Ms Wigley built a considerable part of her case, is
beside the point because Natural England finally accepted in its letters of 30
September and 30 October 2014 that there would be no residual effects from the
proposed development. That, of course, was subject to the imposition of the
mitigation measures as set out in the 30 October 2014 version of the Appropriate
Assessment, including the early warning management scheme. As we have seen, the
authorities require that Natural England’s conclusion in this regard be given great
weight. The issue of the culverts and flyways was classically an issue of judgment.
The Council’s decision was against the background that Natural England had
accepted that an early warning system could work as could the movement pathways.
Taken together, it cannot be said that the Council and Natural England acted
irrationally.

Issue 3: “in combination/cumulative” effects
35.

Mr Turney realistically conceded that if the Council’s finding that there were no
residual effects for bats was sound, it was an uphill struggle to contend that this issue
was arguable. It is certainly too late at this point to attempt to undermine the
Council’s finding by raising residual effects not previously identified. Ms Wigley’s
submission on this point was that it was wrong for the Council and Natural England to
conclude that there were no residual effects: that was not a valid conclusion given the
uncertainties.

36.

The fact is that the conclusion of the Appropriate Assessment was that there were no
residual impacts as a consequence of the development, that conclusion was supported
by Natural England, and it was not arguably irrational for the Council’s decision to
base planning permission on it. There is no basis to carry out an assessment of in
combination effects when there are no effects to take into account.

Conclusion
37.

Accordingly I refuse permission to apply for judicial review.

Annex I
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Court of Justice of the European Union

A

Sweetman and others v An Bord Pleanþla (Galway County
Council and another intervening)
(Case C-258/11)
ECLI:EU:C:2012:743

B

ECLI:EU:C:2013:220
2012 Sept 12;
Nov 22;
2013 April 11

Acting President of Third Chamber R Silva de Lapuerta,
Judges K Lenaerts, G Arestis, J Malenovsk
y, T von Danwitz
Advocate General E Sharpston

European Union  Environment  Natural habitats  Development consent
granted for road project that would result in permanent loss of small proportion
of priority habitat type in site of Community importance  Project not directly
connected with or necessary to the management of the site  Circumstances
under which such projects would adversely a›ect the integrity of the site
concerned  Whether precautionary principle applying  Council Directive
92/43/EEC, art 6(3)
The Irish Planning Board (the board), being the competent national authority,
decided to grant development consent for a road scheme that would result in the
permanent and irreparable loss of a small part of a limestone pavement which
was a site of Community importance (SCI) and a priority natural habitat type
protected by Council Directive 92/43/EEC (the Habitats Directive)1. Following its
assessment of the impact of the road scheme, the board concluded that although it
would have a locally signicant negative impact on the SCI, it would not adversely
a›ect the integrity of the site pursuant to article 6(3) of the Directive. The applicant
sought permission to bring judicial review proceedings against the boards decision.
After he was refused leave, the applicant appealed to the Supreme Court, Ireland,
which referred to the Court of Justice for a preliminary ruling the questions, in
essence, in what circumstances such a project, which would result in the loss of only a
small proportion of a priority habitat, would adversely a›ect the integrity of [that]
site pursuant to article 6(3), and whether the precautionary principle, which applied
where there was uncertainty as to the existence or extent of risks, was applicable.
On the reference
Held, that article 6(3) of the Habitats Directive established an assessment
procedure intended to ensure, by means of a prior examination, that a plan or project
not directly connected with or necessary to the management of the site concerned,
but likely to have a signicant e›ect on it, was authorised only to the extent that it
would not adversely a›ect the integrity of the site concerned; that for the integrity
of a site as a natural habitat not to be adversely a›ected for the purposes of
article 6(3) the site had to be preserved at a favourable conservation status; that a
plan or project not directly connected with or necessary to the management of a site
would adversely a›ect the integrity of that site pursuant to article 6(3) if it was liable
to prevent the lasting preservation of the constitutive characteristics of the site that
were connected to the presence of a priority natural habitat whose conservation was
the objective justifying the designation of the site in the list of SCIs, in accordance
with the Directive; that the conservation objective in the instant case corresponded to
1
Council Directive 92/43/EEC, Annex 1: see post, judgment, para 8.
Art 6(3): see post, judgment, para 7.
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maintenance of a favourable conservation status of that sites constitutive
characteristics, namely the presence of limestone pavement; that since the authority
had to refuse to authorise a plan or project where uncertainty remained as to the
absence of adverse e›ects on the integrity of the site, the authorisation criterion laid
down in article 6(3) integrated the precautionary principle; that such an appraisal
applied particularly in the instant case, since the natural habitat a›ected by the
proposed scheme was a priority natural habitat type for whose conservation the
European Union had particular responsibility; that, accordingly, if, after an
appropriate assessment of a projects implications for a site, the competent national
authority concluded that the project would lead to the lasting and irreparable loss of
the whole or part of a priority natural habitat type whose conservation was the
objective that justied the designation of the site concerned as an SCI, the view
should be taken that such a project would adversely a›ect the integrity of that site;
and that the precautionary principle applied to that appraisal (post, judgment,
paras 28, 39, 41, 42, 45—48, operative part).
Landelijke Vereniging tot Behoud van de Waddenzee v Staatssecretaris van
Landbouw, Natuurbeheer en Visserij (Case C-127/02) [2004] ECR I-7405, ECJ,
European Commission v Kingdom of Spain (Case C-404/09) [2011] ECR I-11853,
ECJ and Solvay v Rgion Wallonne (Case C-182/10) [2012] Env LR 545, ECJ
applied.
The following cases are referred to in the judgment:
Bund Naturschutz in Bayern eV v Freistaat Bayern (Case C-244/05) EU:C:2006:579;
[2006] ECR I-8445, ECJ
Commission of the European Communities v Italian Republic (Case C-304/05)
EU:C:2007:532; [2007] ECR I-7495, ECJ
European Commission v Kingdom of Spain (Case C-308/08) EU:C:2010:281; [2010]
ECR I-4281, ECJ
European Commission v Kingdom of Spain (Case C-404/09) EU:C:2011:768; [2011]
ECR I-11853, ECJ
Landelijke Vereniging tot Behoud van de Waddenzee v Staatssecretaris van
Landbouw, Natuurbeheer en Visserij (Case C-127/02) EU:C:2004:482; [2004]
ECR I-7405, ECJ
Societ¼ Italiana Dragaggi SpA v Ministero delle Infrastrutture e dei Trasporti (Case
C-117/03) EU:C:2005:16; [2005] ECR I-167, ECJ
Solvay v Rgion Wallonne (Case C-182/10) EU:C:2012:82; [2012] Env LR 545;
[2012] 2 CMLR 591, ECJ
Stadt Papenburg v Bundesrepublik Deutschland (Case C-226/08) EU:C:2010:10;
[2010] ECR I-131, ECJ
The following additional cases are referred to in the Advocate Generals opinion:

G

H

Cicala v Regione Siciliana (Case C-482/10) EU:C:2011:868; [2011] ECR I-14139,
ECJ
Commission of the European Communities v Italian Republic (Case C-388/05)
EU:C:2007:533; [2007] ECR I-7555, ECJ
Commission of the European Communities v Italian Republic (Case C-179/06)
EU:C:2007:578; [2007] ECR I-8131, ECJ
Emirates AirlinesDirektion fr Deutschland v Diether Schenkel (Case C-173/07)
EU:C:2008:400; [2008] ECR I-5237, ECJ
European Commission v French Republic (Case C-241/08) EU:C:2010:114; [2010]
ECR I-1697, ECJ
European Commission v Republic of Austria (Case C-535/07) EU:C:2010:602;
[2010] ECR I-9483, ECJ
Kleinwort Benson Ltd v City of Glasgow District Council (Case C-346/93)
EU:C:1995:85; [1995] ECR I-615, ECJ
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Privat-Molkerei Borgmann GmbH & Co KG v Hauptzollamt Dortmund (Case
C-1/02) EU:C:2004:202; [2004] ECR I-3219, ECJ
R v Ministry of Agriculture, Fisheries and Food, Ex p National Farmers Union (Case
C-157/96) EU:C:1998:191; [1998] ECR I-2211, ECJ
Service public fdral nances v Les Vergers du Vieux Tauves SA (Case C-48/07)
EU:C:2008:758; [2008] ECR I-10627, ECJ

A

REFERENCE from the Supreme Court, Ireland
By an order dated 13 May 2011, in proceedings between the applicant,
Mr Sweetman, and the respondent, An Bord Pleanþla (the Irish Planning
Board), supported by Galway County Council and Galway City Council,
intervening, concerning An Bord Pleanþlas decision to grant development
consent for the N6 Galway City Outer Bypass road scheme, the Supreme
Court referred to the Court of Justice of the European Union for preliminary
ruling, questions, post, judgment, para 18, on the interpretation of article 6
of Council Directive 92/43/EEC of 21 May 1992 on the conservation of
natural habitats and of wild fauna and ora (OJ 1992 L206, p 7) (the
Habitats Directive). Ireland, the Attorney General and the Minister for the
Environment, Heritage and Local Government, respondents in the original
application for leave to bring judicial review proceedings, were joined as
appellants supporting the applicant in the appeal to the Supreme Court.
The facts are stated in the opinion, paras 13—23, and in the judgment,
paras 11—17.
The judge rapporteur was Judge Arestis.

B

Richard Lyons SC and B Harrington, solicitor, for the rst applicant.
Margaret Gray (instructed by Chief State Solicitors O–ce) for Ireland,
the Attorney General and the Environment Minister.
Nuala Butler SC (instructed by Barry Doyle & Co) for the Irish Planning
Board.
Esmonde Keane SC and B Kennedy (instructed by V Raine and A Casey)
for the intervening parties.
G Karipsiades, agent, for the Greek Government.
Kassie Smith (instructed by Treasury Solicitor) for the United Kingdom
Government.
S Petrova and K Mifsud-Bonnici, agents, for the European Commission.
22 November 2012. ADVOCATE GENERAL E SHARPSTON delivered
the following opinion.
1 This reference for a preliminary ruling concerns the interpretation of
article 6 of Council Directive 92/43/EEC of 21 May 1992 on the conservation
of natural habitats and of wild fauna and ora (OJ 1992 L206, p 7, with
corrigendum OJ 1993 L176, p 29) (the Habitats Directive). The particular
issue before the court involves the proper interpretation of paragraph 3 of
that article, which relates to plans or projects not directly connected with or
necessary to the management of a habitat site. That provision applies where
such a plan or project is likely to have a signicant e›ect on the site. If so,
there must be an appropriate assessment of the implications for the site. It is
only where, following that assessment, the competent national authorities
have ascertained that the plan or project will not adversely a›ect the
integrity of the site that they may agree to it. The national court seeks
guidance on the meaning of the last of these phrases.
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Article 1 of the Habitats Directive contains the following denitions:

(a) conservation means a series of measures required to maintain or
restore the natural habitats and the populations of species of wild fauna
and ora at a favourable status as dened in (e) and (i) . . .
(d) priority natural habitat types means natural habitat types in
danger of disappearance, which are present on the territory referred to in
article 2 and for the conservation of which the Community has particular
responsibility in view of the proportion of their natural range which falls
within the territory referred to in article 2; these priority natural habitat
types are indicated by an asterisk (*) in Annex I;
(e) conservation status of a natural habitat means the sum of the
inuences acting on a natural habitat and its typical species that may
a›ect its long term natural distribution, structure and functions as well as
the long term survival of its typical species within the territory referred to
in article 2. The conservation status of a natural habitat will be taken as
favourable whenits natural range and areas it covers within that range
are stable or increasing, andthe specic structure and functions which
are necessary for its long term maintenance exist and are likely to
continue to exist for the foreseeable future, andthe conservation status
of its typical species is favourable as dened in (i) . . .
(i) conservation status of a species means the sum of the inuences
acting on the species concerned that may a›ect the long term distribution
and abundance of its populations within the territory referred to in
article 2; the conservation status will be taken as favourable when:
population dynamics data on the species concerned indicate that it is
maintaining itself on a long term basis as a viable component of its
natural habitats, andthe natural range of the species is neither being
reduced nor is likely to be reduced for the foreseeable future, andthere
is, and will probably continue to be, a su–ciently large habitat to
maintain its populations on a long term basis;
(j) site means a geographically dened area whose extent is clearly
delineated;
(k) site of Community importance means a site which, in the
biogeographical region or regions to which it belongs, contributes
signicantly to the maintenance or restoration at a favourable
conservation status of a natural habitat type in Annex I or of a species in
Annex II and may also contribute signicantly to the coherence of Natura
2000 referred to in article 3, and/or contributes signicantly to the
maintenance of biological diversity within the biogeographic region or
regions concerned.
(l) special area of conservation means a site of Community
importance designated by the member states through a statutory,
administrative and/or contractual act where the necessary conservation
measures are applied for the maintenance or restoration, at a favourable
conservation status, of the natural habitats and/or the populations of the
species for which the site is designated . . .
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Article 2 provides:

(1) The aim of this Directive shall be to contribute towards ensuring
bio-diversity through the conservation of natural habitats and of wild
fauna and ora in the European territory of the member states to which
the Treaty applies.
(2) Measures taken pursuant to this Directive shall be designed to
maintain or restore, at favourable conservation status, natural habitats
and species of wild fauna and ora of Community interest.
(3) Measures taken pursuant to this Directive shall take account of
economic, social and cultural requirements and regional and local
characteristics.
4

Article 3(1) states:

A coherent European ecological network of special areas of
conservation shall be set up under the title Natura 2000. This network,
composed of sites hosting the natural habitat types listed in Annex I and
habitats of the species listed in Annex II, shall enable the natural habitat
types and the species habitats concerned to be maintained or, where
appropriate, restored at a favourable conservation status in their natural
range.
5 Article 4 lays down the procedure for the designation of habitat sites
under the Directive. Essentially, this involves the preparation of a list of
appropriate sites by each member state, which is then transmitted to the
European Commission. On the basis of the information provided, the
Commission is then, in agreement with each member state, to prepare a draft
list of sites of Community importance (SCIs), the purpose of which is to
identify those hosting one or more priority natural habitat types or priority
species. The list of selected sites is then to be adopted formally by the
Commission. Once a site has been adopted as an SCI in accordance with the
procedure laid down in paragraph 2, the member state is to designate it as a
special area of conservation (SAC) within a period not exceeding six years.
However, as soon as a site is placed on the list of sites adopted by the
Commission as SCIs, it is to be subject to the obligations laid down in
article 6(2), (3) and (4).
6 Article 6 provides:
1. For special areas of conservation, member states shall establish the
necessary conservation measures involving, if need be, appropriate
management plans specically designed for the sites or integrated into
other development plans, and appropriate statutory, administrative or
contractual measures which correspond to the ecological requirements of
the natural habitat types in Annex I and the species in Annex II present on
the sites.
2. Member states shall take appropriate steps to avoid, in the special
areas of conservation, the deterioration of natural habitats and the
habitats of species as well as disturbance of the species for which the areas
have been designated, in so far as such disturbance could be signicant in
relation to the objectives of this Directive.
3. Any plan or project not directly connected with or necessary to the
management of the site but likely to have a signicant e›ect thereon,
' 2014 The Incorporated Council of Law Reporting for England and Wales
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either individually or in combination with other plans or projects, shall be
subject to appropriate assessment of its implications for the site in view of
the sites conservation objectives. In the light of the conclusions of the
assessment of the implications for the site and subject to the provisions of
paragraph 4, the competent national authorities shall agree to the plan or
project only after having ascertained that it will not adversely a›ect the
integrity of the site concerned and, if appropriate, after having obtained
the opinion of the general public.
4. If, in spite of a negative assessment of the implications for the site
and in the absence of alternative solutions, a plan or project must
nevertheless be carried out for imperative reasons of overriding public
interest, including those of a social or economic nature, the member state
shall take all compensatory measures necessary to ensure that the overall
coherence of Natura 2000 is protected. It shall inform the Commission of
the compensatory measures adopted. Where the site concerned hosts a
priority natural habitat type and/or a priority species, the only
considerations which may be raised are those relating to human health or
public safety, to benecial consequences of primary importance for the
environment or, further to an opinion from the Commission, to other
imperative reasons of overriding public interest.
7 Annex 1 to the Directive includes the following entry: 8240 *
Limestone pavements.
National law
8 Road developments in Ireland are subject to the provisions of the
Roads Act 1993 (as amended). Sections 50 and 51 of that Act, together with
the European Communities (Environmental Impact Assessment)
(Amendment) Regulations 1999 (SI 93/1999), prescribe a development
procedure for those projects. That procedure requires the carrying out of an
environmental impact assessment for the purposes of Council Directive
85/337/EEC of 27 June 1985 on the assessment of the e›ects of certain
public and private projects on the environment (OJ 1985 L175, p 40).
9 In addition, if a road development is likely to have a signicant e›ect
on certain sites of ecological importance, it will be subject to the European
Communities (Natural Habitats) Regulations 1997 (SI 94/1997) (as
amended), which transpose the Directive into national law.
10 Regulation 2 of the 1997 Regulations denes a European site so as
to include sites which Ireland proposes to submit to the Commission for
adoption as an SCI. Regulation 4 lays down a procedure for notifying sites
within Ireland. Such sites are subsequently included in the list transmitted to
the Commission pursuant to article 4(1) of the Directive.
11 Regulation 30 of the 1997 Regulations provides:
1. Where a proposed road development in respect of which an
application for the approval of the Minister for the Environment has been
made in accordance with section 51 of the Roads Act 1993, is neither
directly connected with nor necessary to the management of a European
site but likely to have a signicant e›ect thereon either individually or in
combination with other developments, the Minister for the Environment
shall ensure that an appropriate assessment of the implications for the site
in view of the sites conservation objectives is undertaken.
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3. The Minister for the Environment shall, having regard to the
conclusions of the assessment undertaken under paragraph (1), agree to
the proposed road development only after having ascertained that it will
not adversely a›ect the integrity of the European site concerned.
5. The Minister for the Environment may, notwithstanding a negative
assessment and where that minister is satised that there are no
alternative solutions, decide to agree to the proposed road development
where the proposed road development has to be carried out for
imperative reasons of overriding public interest.
6(a) Subject to paragraph (b) imperative reasons of overriding public
interest shall include reasons of a social or economic nature; (b) if the site
concerned hosts a priority natural habitat type or a priority species, the
only considerations of overriding public interest shall be (i) those
relating to human health or public safety, (ii) benecial consequences of
primary importance for the environment, or (iii) further to an opinion from
the Commission to other imperative reasons of overriding public interest.
12 According to the national court, the e›ect of the domestic provisions
is that protection equivalent to that laid down under article 6(2), (3) and
(4) of the Habitats Directive will apply to a site from the date on which
a›ected owners and occupiers are notied of a proposal to include that site
in a list to be transmitted to the Commission. Such protection will thus
apply prior to its inclusion on the list adopted by the Commission as an SCI
pursuant to article 4 of the Habitats Directive.
Facts, procedure and questions referred
13 By Commission Decision 2004/813/EC of 7 December 2004
adopting, pursuant to Council Directive 92/43/EEC, the list of sites of
Community importance for the Atlantic biogeographical region
(OJ 2004 L387, p 1), the Commission adopted a draft list of SCIs pursuant
to article 4(2) of the Habitats Directive. That list included a site comprising
Lough Corrib and surrounding areas, situated in County Galway, Ireland.
The total area of the site extended to some 20,582 hectares.
14 By Commission Decision 2008/23/EC of 12 November 2007
adopting, pursuant to Council Directive 92/43/EEC, a rst updated list of
sites of Community importance for the Atlantic biogeographical region
(OJ 2008 L12, p 1)), the Commission repealed Decision 2004/813 and
adopted a rst updated list of SCIs. That list included the Lough Corrib site,
with its area being unchanged.
15 In December 2006 the competent minister notied, within Ireland,
an extended Lough Corrib site, comprising some 25,253 hectares.
The extension amounted to roughly 4,760 hectares. The extended site
includes 270 hectares of limestone pavement, which is a priority natural
habitat type listed in Annex I to the Habitats Directive.
16 In December 2007 the extended site was included in a list of sites
transmitted by Ireland to the Commission pursuant to article 4(1) of the
Habitats Directive.
17 By Commission Decision 2009/96/EC of 12 December 2008
adopting, pursuant to Council Directive 92/43/EEC, a second updated list of
sites of Community importance for the Atlantic biogeographical region
(OJ 2009 L43, p 466), the Commission repealed Decision 2008/23 and
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adopted a second updated list of SCIs. That list included the extended
Lough Corrib site.
18 In the meantime, An Bord Pleanþla (the Irish Planning Board) (the
board), which is the competent national authority in Ireland for the
purposes of article 6 of the Habitats Directive, had adopted a decision (the
decision at issue) on 20 November 2008 to grant development consent to
build a proposed road through part of the Lough Corrib site. The proposed
road is known as the N6 Galway City Outer Bypass road scheme.
The part of the site through which the road is intended to pass falls within
the extended area of 4,760 hectares referred to in point 15 above.
19 If the road development proceeds, 1.47 hectares of limestone
pavement will be permanently lost. That loss would occur within the
extension of the site, which contains 85 of the 270 hectares of limestone
pavement located within the entire Lough Corrib site.
20 Prior to the adoption of the decision at issue, the board appointed an
expert inspector to carry out an assessment of the environmental implications
of, inter alia, the road development for the site. As part of his duties, he
inspected the site over a period of nine months and held a hearing, which took
place over a total of 21 days and at which interested parties were represented
orally and/or in writing. On the basis of the inspection and the information
and arguments presented at the hearing, the inspector produced a report and
recommendations which he submitted to the board. In that report, he took the
view that the loss in the region of 1.5 hectares of limestone pavement had to
be considered in relation to the 85 hectares of pavement contained within the
extension to the original Lough Corrib siteviewing that extension as a
distinct sub-area of the whole siteand not in the context of the 270
hectares of pavement contained within the site taken as a whole. He also noted
that the area of limestone pavement that would fall to be removed as a result of
the road scheme had been reduced by what he considered a signicant
amount (from 3.8 hectares to 1.5 hectares) as a result of measures taken to
mitigate the loss of pavement. As regards the loss itself, the inspector
concluded that this relatively small loss would not, in terms of quantity,
amount to an adverse e›ect on the integrity of the area. In relation to issues of
fragmentation and disturbance, he found that the proposed development
would not seriously a›ect the achievement of the sites conservation objectives
and would not seriously a›ect the integrity of the site.
21 The inspector also concluded that the assessment of a severe
negative magnitude of impact, allowing for appropriate mitigating
measures was not unreasonable. It is clear from the order for reference that
in using the expression severe negative magnitude of impact in his report,
the inspector was following guidelines laid down by the Irish National
Roads Authority. The e›ect of those guidelines was to require that any
permanent impact on a site such as the Lough Corrib site be deemed severe
negative. The use of the expression should thus be seen as referring to the
permanence of the impact.
22 In the decision at issue, the board agreed with the inspectors
assessment of the environmental impact of the project. The board concluded
that the development
while having a localised severe impact on the Lough Corrib [site]
would not adversely a›ect the integrity of the [site]. The development . . .
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would not, therefore, have unacceptable e›ects on the environment and
would be in accordance with the proper planning and sustainable
development of the area . . .
23 Mr Sweetman challenged the decision at issue before the High Court
(Ireland), arguing in particular that the board had been wrong to conclude
that the road project would not adversely a›ect the integrity of the Lough
Corrib site. Having lost that application at rst instance, Mr Sweetman has
lodged an appeal before the Supreme Court, which has referred the
following questions for a preliminary ruling:
(1) What are the criteria in law to be applied by a competent authority
to an assessment of the likelihood of a plan or project the subject of
article 6(3) of [the Habitats Directive], having an adverse e›ect on the
integrity of the site?
(2) Does the application of the precautionary principle have as its
consequence that such a plan or project cannot be authorised if it would
result in the permanent non-renewable loss of the whole or any part of the
habitat in question?
(3) What is the relationship, if any, between article 6(4) and the
making of the decision under article 6(3) that the plan or project will not
adversely a›ect the integrity of the site?
24 Written observations have been submitted by Mr Sweetman,
the board, Galway County Council and Galway City Council (together
the local authorities), Ireland, the United Kingdom Government and the
Commission. At the hearing on 12 September 2012 Mr Sweetman, the
board, the local authorities, Ireland, the Greek and United Kingdom
Governments and the Commission were represented and made oral
submissions to the court.
Analysis
Admissibility
25 At the time of the decision at issue, the extension to the Lough Corrib
site had been notied within Ireland pursuant to regulation 4 of the
1997 Regulations but had not yet been included on the list of sites adopted
by the Commission as an SCI. It was thus subject to protection laid down in
regulation 30 but not to that of article 6(2), (3) and (4) of the Habitats
Directive.
The decision at issue was dated 20 November 2008.
The Commissions decision to include the extended site on the updated list of
SCIs was adopted on 12 December 2008, that is to say, some three weeks
after the date of the decision at issue. The Supreme Court was, I feel sure,
fully aware of this point when it made the reference. The local authorities
argue, however, that the questions referred therefore relate exclusively to the
interpretation of national law and fall outwith the jurisdiction of the court.
The court should accordingly decline to answer them.
26 In my view, such a narrow interpretation of article 267FEU of the
FEU Treaty is not justied.
27 It is clear from the courts case law that it has jurisdiction to give
preliminary rulings in cases that concern national legislation enacted with a
view to implementing EU law, even though the situation in the main
proceedings is not, as such, governed by that law.
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28 That will be the case where the national provisions at issue seek to
adopt the same solutions as those adopted in EU law, provided the
provisions in question are made applicable under national law in a direct
and unconditional way. The legislation must contain su–ciently precise
indications from which it can be deduced that the national legislature
intended to refer to the content of the EU provisions. The court has justied
that interpretation of article 267FEU on the ground that, in order to forestall
future di›erences of interpretation, provisions or concepts taken from EU
law should be interpreted uniformly, irrespective of the circumstances in
which they are to apply: see Cicala v Regione Siciliana (Case C-482/10)
[2011] ECR I-14139, paras 17—19.
29 That does not mean to say that the court will accept jurisdiction to
give a ruling in every case involving the application of national provisions
based on EU law. Thus, in Kleinwort Benson Ltd v City of Glasgow District
Council (Case C-346/93) [1995] ECR I-615, para 16 it held that a reference
was inadmissible on the ground that the domestic legislation at issue failed
to contain a direct and unconditional renvoi to the provisions of European
law so as to incorporate them into the domestic legal order, but instead took
those provisions as a model only. While, moreover, certain provisions of the
domestic legislation were taken almost word for word from their European
equivalent, others departed from it and express provision was made for the
authorities of the member state concerned to adopt modications designed
to produce divergence from that equivalent.
30 While the scope of regulation 30 is limited to proposals for
road development, and is thus narrower than that of article 6(3) and
(4) of the Habitats Directive, it is none the less clear that it seeks to
adopt the same solutions in that context as those envisaged by those
provisions. Its application is both direct and unconditional. The title of the
1997 Regulations makes it apparent that they were enacted for the purpose
of transposing European legislation into national law: see Service public
fdral nances v Les Vergers du Vieux Tauves SA (Case C-48/07) [2008]
ECR I-10627, para 22.
31 Against that background, I am of the view that the need to forestall
future di›erences of interpretation as between regulation 30 of the
1997 Regulations and article 6(3) of the Habitats Directive is paramount.
Once a site has been included on the list of sites adopted by the Commission
as SCIs, it is plain that regulation 30, in its application to that site, will fall to
be interpreted in accordance with article 6(3). Equally, regulation 30 must
be interpreted and applied consistently under national law, whether or not
the site in question has (yet) been so adopted. Consequently, the Irish courts
must be sure, when interpreting regulation 30 in a case where article 6(3)
does not (yet) apply, that they will not have to change that interpretation
subsequently in a case where it does apply.
32 The local authorities argue that the necessary European dimension is
missing: as the site was not, at the relevant time, within the scope of
article 6(3), the Commission would not be competent to give an opinion for the
purposes of article 6(4). That point seems to me to be irrelevant. It does not
detract in any way from the need to forestall the di›erences of interpretation
referred to in point 31 above. Furthermore, if (on a correct interpretation of
regulation 30, read in the light of the Habitats Directive) the only way the
development could proceed is by way of article 6(4) of the Habitats Directive,
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it seems to me that Ireland would be obliged either to withdraw the site from
the list of sites referred to in point 16 above (quite how it would do so is not
clear) or wait until the site was designated and then approach the Commission
under article 6(4). But that is merely the logical consequence of aligning
national law with the Habitats Directives requirements in advance of the
actual point at which Natura 2000 was established.
33 In the light of all of the above, it seems to me that the Supreme Court
was entirely right to make a reference to this court and it is appropriate that
this court should give a ruling.
Question 1
34 By this question, the national court seeks guidance on the
interpretation of article 6(3) and, in particular, the phrase adverse e›ect on
the integrity of the site.
35 As the board pointed out at the hearing, this case is unusual in so far
as much of the courts previous case law concerns situations where there has
been no appropriate assessment in terms of that provision and the question is
whether such an assessment is necessary: see, for example, Commission of
the European Communities v Italian Republic (Case C-179/06) [2007] ECR
I-8131; European Commission v French Republic (Case C-241/08)
[2010] ECR I-1697; Stadt Papenburg v Bundesrepublik Deutschland
(Case C-226/08) [2010] ECR I-131; and Solvay v Rgion Wallonne (Case
C-182/10) [2012] Env LR 545. Here, by contrast, an assessment was
undertaken and there is no suggestion that it was improperly
conductedindeed, all the indications are that it was done with great care.
Rather, the issue concerns the conclusion reached as a result of that
assessment, on the basis of which the board adopted the decision at issue.
36 While the question covers a single expression used in article 6(3),
that expression must be understood having regard to the context in which it
is used. I shall therefore consider the objectives which the Habitats Directive
sets out to achieve, before turning to the obligations laid down in article 6 as
a whole.
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The objectives of the Habitats Directive
37 Article 2(1) states that the aim of the Habitats Directive is to
contribute towards ensuring biodiversity through the conservation of
natural habitats and of wild ora and fauna throughout the member states.
Article 2(2) goes on to provide that measures taken pursuant to the Habitats
Directive must be designed to maintain at or restore to, a favourable
conservation status, natural habitats and species of wild ora and fauna of
Community interest.
38 The term conservation is dened in article 1(a) as a series of
measures required to maintain or restore . . . natural habitats . . . at a
favourable status. By article 1(e), the conservation status of a natural
habitat is to be taken as favourable when, inter alia, the natural range and
areas it covers within that range are stable or increasing and the specic
structure and functions which are necessary for its long term maintenance
exist and are likely to continue to exist for the foreseeable future.
39 To that end, article 3(1) requires the setting-up, under the Natura
2000 title, of a coherent European ecological network of special areas of
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conservation. That network is intended to enable, inter alia, the natural
habitat types listed in Annex I to be maintained at or, where appropriate,
restored to a favourable conservation status in their natural range.
40 It is thus an essential objective of the Habitats Directive that natural
habitats be maintained at and, where appropriate, restored to a favourable
conservation status. Such an aim is necessary in the contextrecorded in
the fourth recital in the Preamble to the Habitats Directiveof a continuing
deterioration in those habitats and the need to take measures in order to
conserve them. That is a fortiori the case as regards priority natural habitat
types. Article 1(d) denes these as natural habitat types in danger of
disappearance, stating that the Community has particular responsibility
for their conservation.
Article 6
41 Article 6 falls to be construed against that background. As regards
natural habitats, it provides for necessary conservation measures to be
established in relation to SACs (article 6(1)) and for steps to be taken to
avoid the deterioration of those habitats (article 6(2)), on the one hand, and
sets out a series of procedures to be followed in the case of plans or projects
that are not directly connected with or necessary to the management of the
site (article 6(3) and (4)), on the other. Without those provisions, the notions
of maintenance and restoration on which the Habitats Directive is based
would risk being of no practical e›ect.
42 Of the measures prescribed by article 6, those laid down by the rst
paragraph, which relate to the establishment of conservation measures, are
not directly relevant to the question. They exist, essentially, in order to
ensure that positive steps are taken, on a more or less regular basis, in order
to ensure that the conservation status of the site in question is maintained
and/or restored.
43 Paragraphs 2, 3 and 4 of article 6 serve a di›erent purpose.
Paragraph 2 imposes an overarching obligation to avoid deterioration or
disturbance. Paragraphs 3 and 4 then set out the procedures to be followed
in respect of a plan or project which is not directly connected with or
necessary to the management of the site (and which is thus not covered by
paragraph 1) but which is likely to have a signicant e›ect thereon.
Collectively, therefore, these three paragraphs seek to pre-empt damage
being done to the site or (in exceptional cases where damage has, for
imperative reasons, to be tolerated) to minimise that damage. They should
therefore be construed as a whole.
44 Article 6(2) imposes a general requirement on the member states to
maintain the status quo: see, inter alia, Landelijke Vereniging tot Behoud
van de Waddenzee v Staatssecretaris van Landbouw, Natuurbeheer en
Visserij (Case C-127/02) [2004] ECR I-7405, para 32; European
Commission v Republic of Austria (Case C-535/07) [2010] ECR I-9483,
para 58; and European Commission v Kingdom of Spain (Case C-404/09)
[2011] ECR I-11853, para 127. The court has described it in the Stadt
Papenburg case [2010] ECR I-131, para 49, as:
a provision which makes it possible to satisfy the fundamental
objective of preservation and protection of the quality of the
environment, including the conservation of natural habitats and of wild
' 2014 The Incorporated Council of Law Reporting for England and Wales

1104

Sweetman v An Bord Pleanála
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fauna and ora, and establishes a general obligation of protection
consisting in avoiding deterioration and disturbance which could have
signicant e›ects in the light of the Directives objectives . . .
The obligation article 6(2) lays down is not an absolute one, in the sense that
it imposes a duty to ensure that no alterations of any kind are made, at any
time, to the site in question. Rather, it is to be measured having regard to the
conservation objectives of the site (see the Landelijke Vereniging case
[2004] ECR I-7405, para 46), since that is why the site is designated.
The requirement is thus to take all appropriate steps to avoid those
objectives being prejudiced. The authenticity of the site as a natural habitat,
with all that that implies for the biodiversity of the environment, is thus
preserved. Benign neglect is not an option.
45 Article 6(3), by contrast, is not concerned with the day-to-day
operation of the site. It applies only where there is a plan or project not
directly connected with or necessary to site management. It lays down a
two-stage test. At the rst stage, it is necessary to determine whether the
plan or project in question is likely to have a signicant e›ect [on the site].
46 I would pause here to note that, although the words likely to have
[an] e›ect used in the English language version of the text may immediately
bring to mind the need to establish a degree of probabilitythat is to say
that they may appear to require an immediate, and quite possibly detailed,
determination of the impact that the plan or project in question might have
on the sitethe expression used in other language versions is weaker. Thus,
for example, in the French version, the expression is susceptible da›ecter,
the German version uses the phrase beeintrchtigen knnte, the Dutch
refers to a plan or project which gevolgen kan heben, while the Spanish
uses the expression pueda afectar. Each of those versions suggests that the
test is set at a lower level and that the question is simply whether the plan or
project concerned is capable of having an e›ect. It is in that sense that the
English likely to should be understood: see Privat-Molkerei Borgmann
GmbH & Co KG v Hauptzollamt Dortmund (Case C-1/02) [2004] ECR
I-3219, para 25 and the case law cited, as regards the need to construe a
provision by reference to the purpose and general scheme of the rules of
which it forms part where there is a divergence between the di›erent
language versions of an EU measure; see also, as regards the di–culties that
di›erences in language versions can give rise to, my opinion in Emirates
AirlinesDirektion fr Deutschland v Diether Schenkel (Case C-173/07)
[2008] ECR I-5237.
47 It follows that the possibility of there being a signicant e›ect on the
site will generate the need for an appropriate assessment for the purposes of
article 6(3). An example of the type of confusion that this poorly-drafted
piece of legislation can give rise to can, I suggest, be seen in the judgment in
the Landelijke Vereniging case [2004] ECR I-7405. In para 41, the court
talks of an appropriate assessment being required if there is a mere
probability that there may be signicant e›ects. In para 43, it refers to
there being a probability or a risk of such e›ects. In para 44, it uses the
term in case of doubt. It is the last of these that seems to me best to express
the position. The requirement at this stage that the plan or project be likely
to have a signicant e›ect is thus a trigger for the obligation to carry out an
appropriate assessment. There is no need to establish such an e›ect; it is, as
' 2014 The Incorporated Council of Law Reporting for England and Wales

A

B

C

D

E

F

G

H

1105

[2014] PTSR
A

B

C

D

E

F

G

H

Sweetman v An Bord Pleanála
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Ireland observes, merely necessary to determine that there may be such an
e›ect.
48 The requirement that the e›ect in question be signicant exists in
order to lay down a de minimis threshold. Plans or projects that have no
appreciable e›ect on the site are thereby excluded. If all plans or projects
capable of having any e›ect whatsoever on the site were to be caught by
article 6(3), activities on or near the site would risk being impossible by
reason of legislative overkill.
49 The threshold at the rst stage of article 6(3) is thus a very low one.
It operates merely as a trigger, in order to determine whether an appropriate
assessment must be undertaken of the implications of the plan or project for
the conservation objectives of the site. The purpose of that assessment is that
the plan or project in question should be considered thoroughly, on the basis
of what the court has termed the best scientic knowledge in the eld.
Members of the general public may also be invited to give their opinion.
Their views may often provide valuable practical insights based on their
local knowledge of the site in question and other relevant background
information that might otherwise be unavailable to those conducting the
assessment.
50 The test which that expert assessment must determine is whether the
plan or project in question has an adverse e›ect on the integrity of the site,
since that is the basis on which the competent national authorities must
reach their decision. The threshold at this (the second) stage is noticeably
higher than that laid down at the rst stage. That is because the question (to
use more simple terminology) is not should we bother to check? (the
question at the rst stage) but rather what will happen to the site if this plan
or project goes ahead; and is that consistent with maintaining or restoring
the favourable conservation status of the habitat or species concerned?.
There is, in the present case, no dispute that if the road scheme is to proceed
a part of the habitat will be permanently lost. The question is simply
whether the scheme may be authorised without crossing that threshold and
bringing into play the remaining elements of article 6(3) (and, if necessary,
article 6(4)).
51 It is plain, however, that the threshold laid down at this stage of
article 6(3) may not be set too high, since the assessment must be undertaken
having rigorous regard to the precautionary principle. That principle
applies where there is uncertainty as to the existence or extent of risks: R v
Ministry of Agriculture, Fisheries and Food, Ex p National Farmers Union
(Case C-157/96) [1998] ECR I-2211, para 63. The competent national
authorities may grant authorisation to a plan or project only if they are
convinced that it will not adversely a›ect the integrity of the site concerned.
If doubt remains as to the absence of adverse e›ects, they must refuse
authorisation: see the Landelijke Vereniging case [2004] ECR I-7405,
paras 56—59.
52 How should the reference in that expression to the integrity of the
site be construed?
53 Here, again, it is worth pausing briey to note the di›ering language
versions of article 6(3). The English language version uses an abstract term
(integrity)an approach followed, for example in the French (int grit ) and
the Italian (integrit¼). Some other language versions are more concrete.
Thus, the German text refers to the site als solches (as such). The Dutch
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version speaks of the natuurlijke kennmerken (natural characteristics) of
the site.
54 Notwithstanding those linguistic di›erences, it seems to me that the
same point is in issue. It is the essential unity of the site that is relevant.
To put it another way, the notion of integrity must be understood as
referring to the continued wholeness and soundness of the constitutive
characteristics of the site concerned.
55 The integrity that is to be preserved must be that of the site. In the
context of a natural habitat site, that means a site which has been designated
having regard to the need to maintain the habitat in question at (or to restore
it to) a favourable conservation status. That will be particularly important
where, as in the present case, the site in question is a priority natural habitat.
56 It follows that the constitutive characteristics of the site that will be
relevant are those in respect of which the site was designated and their
associated conservation objectives. Thus, in determining whether the
integrity of the site is a›ected, the essential question the decision-maker
must ask is why was this particular site designated and what are its
conservation objectives?. In the present case, the designation was made, at
least in part, because of the presence of limestone pavement on the sitea
natural resource in danger of disappearance that, once destroyed, cannot be
replaced and which it is therefore essential to conserve.
57 Lastly, the e›ect on the integrity of the site must be adverse. In any
given case, the second-stage appropriate assessment under article 6(3) may
determine that the e›ect of the plan or project on the site will be neutral, or
even benecial. But if the e›ect is negative, it cannot proceedby virtue of
that provision, at least.
58 What then is a negative or adverse e›ect? Here, it may be helpful
to distinguish between three situations.
59 A plan or project may involve some strictly temporary loss of
amenity which is capable of being fully undonein other words, the site can
be restored to its proper conservation status within a short period of time.
An example might be the digging of a trench through earth in order to run a
subterranean pipeline across the corner of a site. Provided that any
disturbance to the site could be made good, there would not (as I understand
it) be an adverse e›ect on the integrity of the site.
60 Conversely, however, measures which involve the permanent
destruction of a part of the habitat in relation to whose existence the site was
designated are, in my view, destined by denition to be categorised as
adverse. The conservation objectives of the site are, by virtue of that
destruction, liable to be fundamentallyand irreversiblycompromised.
The facts underlying the present reference fall into this category.
61 The third situation comprises plans or projects whose e›ect on the
site will lie between those two extremes. The court has not heard detailed
argument as to whether such plans or projects should (or should not) be
considered to generate an adverse e›ect on the integrity of the site.
I consider that it would be prudent to leave this point open to be decided in a
later case.
62 Let us assume that a plan or project crosses the threshold laid down
in the second sentence of article 6(3). It is then necessary to consider
whether it may proceed under article 6(4). That provision is triggered by
a negative assessment for the implications of the site. Those words must,
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if article 6 is to have any sense as a coherent whole, be interpreted so as to
mean that paragraph 4 will cut in precisely where paragraph 3 ends, that is
to say, once it is found that the plan or project in question cannot proceed
under article 6(3).
63 Article 6(4) is, like article 6(3), divided into two parts. The rst
applies to any plan or project which fails to satisfy the requirements of
article 6(3). The second applies only where the site concerned hosts a
priority natural habitat type or a priority species.
64 As regards the rstgeneralset of requirements, the plan or
project may proceed only if that is for imperative reasons of overriding
public interest and there is no alternative solution: see Solvay v Rgion
Wallonne [2012] Env LR 545, para 71 et seq. In addition, the member state
concerned must take all compensatory measures necessary to ensure that the
overall coherence of Natura 2000 is protected. While the Commission must
be informed of the compensatory measures adopted, it does not, as such,
participate in the procedure. The legislation recognises, in other words, that
there may be exceptional circumstances in which damage to or destruction
of a protected natural habitat may be necessary, but, in allowing such
damage or destruction to proceed, it insists that there be full compensation
for the environmental consequences (for an example of steps that do not
constitute adequate compensatory measures, see point 29 of my opinion in
Commission of the European Communities v Italian Republic (Case
C-388/05) [2007] ECR I-7555, Valloni e steppe pedegarganiche. I leave
open the general question as to how to identify what are appropriate
compensatory measures in any given case). The status quo, or as close to the
status quo as it is possible to achieve in all the circumstances, is thus
maintained.
65 The second part is narrower. The grounds on which the plan or
project may proceed are more limited and it may be necessary for the
competent authorities of the member state concerned to obtain an opinion
from the Commission before proceeding. The legislation refers to the
Commissions conclusions being delivered by way of an opinion rather than
a decision. They will thus not be directly binding on the parties concerned.
It will none the less be open to the Commission to take enforcement action
against a member state which contravenes, or allows others to contravene,
its opinion. Alternatively, an aggrieved third party may bring proceedings
before a national court seeking an order to the appropriate e›ect.
66 Whilst the requirements laid down under article 6(4) are
intentionally rigorous, it is important to point out that they are not
insuperable obstacles to authorisation. The Commission indicated at the
hearing that, of the 15 to 20 requests so far made to it for delivery of an
opinion under that provision, only one has received a negative response.
67 Seen in that overall context, it seems to me that any interpretation of
article 6(3) that provides a lower level of protection than that which
article 6(4) contemplates cannot be correct. To require the member states to
take all compensatory measures necessary when a plan or project is
carried out under the latter provision so as to preserve the overall coherence
of Natura 2000 while, at the same time, allowing them to authorise more
minor projects to proceed under the former provision even though some
permanent or long-lasting damage or destruction may be involved would be
incompatible with the general scheme which article 6 lays down. Such an
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interpretation would also fail to prevent what the Commission terms the
death by a thousand cuts phenomenon, that is to say, cumulative habitat
loss as a result of multiple, or at least a number of, lower level projects being
allowed to proceed on the same site. Some of the discussion at the hearing
turned on whether that phenomenon was one which played a role in
determining whether the adverse e›ect on the integrity of the site test
under article 6(3) was met. In my view, it has no role to play in that context.
The criteria that are relevant there are those set out in points 50—60 above.
It is not necessary to go beyond them.
68 The above analysis essentially endorses the line of reasoning put
forward by Mr Sweetman, Ireland and the Commission. The board, the
local authorities and the United Kingdom adopt a di›erent approach, based
closely on the literal wording of article 6(3). In particular, they emphasise
the two-stage process which that provision imposes. Each stage is separate
and, they argue, must be understood as having a separate meaning and
purpose.
69 I would summarise that alternative approach as follows.
70 In construing article 6, a line is to be drawn between paragraphs 1
and 2, on the one hand, and paragraphs 3 and 4, on the other. The former
exist to govern the day-to-day management of the site. The latter, for their
part, deal with plans or projects that are unconnected with that
management. They may thus be seen as laying down exceptions to
paragraphs 1 and 2. In considering such a plan or project, it is necessary,
rst, to consider whether it is likely to have a signicant e›ect on the site.
The word likely would be construed in that context as comprising a test of
probability (albeit based on the precautionary principleI do not think
there is any dispute in that regard). A plan or project that was not
considered likely to have a signicant e›ect could proceed, without there
being any need for an assessment of its implications.
71 Conversely, where such an e›ect was predicted, an assessment would
be required. In conducting that exercise, and thus determining whether the
plan or project adversely a›ects the integrity of the site, it would be
necessary to bear in mind that that expression must mean more than
adversely a›ects the site. Equally, the expression adverse e›ect must be
understood as carrying a stronger meaning than the phrase signicantly
a›ect used in the rst stage of article 6(3). If that were not the case, there
would be no distinction between the trigger for deciding whether an
assessment is required (article 6(3), rst sentence) and the criterion for
determining whether a plan or project must be refused permission to proceed
(article 6(3), second sentence).
72 On that basis, the board argues that the decision to authorise the
road scheme at issue in the main proceedings was correctly adopted.
73 The submissions of the parties arguing in support of the approach
I have just described are well made. They should certainly not be dismissed
out of hand.
74 However, in my view, that approach is not the correct one.
In particular, it concentrates on the wording of article 6(3) read in isolation
and fails to take into account the wider context in which that provision must
be construed. As a result, it involves an inherent, and irresolvable, tension
between allowing certain projects to proceed under article 6(3), while
projects covered by article 6(4) may go ahead only if full compensatory
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measures are adopted. It also fails in any way to deal with the death by a
thousand cuts argument.
75 Those arguments likewise cannot be reconciled with the courts case
law laid down in the Landelijke Vereniging case [2004] ECR I-7405. Where
a plan or project subsequently proves likely to give rise to deterioration or
disturbance, even where the competent national authorities cannot be held
responsible for any error, article 6(2) will apply so as to ensure that the
integrity of the site is restored: see para 37 of the judgment. In holding, in
para 35, that article 6(3) renders superuous a concomitant application of
the rule of general protection laid down in article 6(2), the court was not
seeking to stress the di›erences between those provisions. Rather, it chose to
emphasise their similarity. It was with that point in mind that it went on to
observe, in para 36, that
authorisation of a plan or project granted in accordance with
article 6(3) of [the Habitats Directive] necessarily assumes that it is
considered not likely adversely to a›ect the integrity of the site concerned
and, consequently, not likely to give rise to deterioration or signicant
disturbances within the meaning of article 6(2).
It was for the same reason that the court held in European Commission v
Spain (Case C-404/09) [2011] ECR I-11853 that article 6(2) and (3) of the
Habitats Directive is designed to ensure the same level of protection.
76 In the light of all of the above, the answer to question (1) should be that
in order to establish whether a plan or project to which article 6(3) of the
Habitats Directive applies has an adverse e›ect on the integrity of a site, it is
necessary to determine whether that plan or project will have a negative e›ect
on the constitutive elements of the site concerned, having regard to the reasons
for which the site was designated and their associated conservation objectives.
An e›ect which is permanent or long lasting must be regarded as an adverse
one. In reaching such a determination, the precautionary principle will apply.
Question (2)
77 By this question, the national court asks whether the precautionary
principle requires authorisation of a plan or project to be refused if it would
result in the permanent non-renewable loss of the whole or any part of the
natural habitat in question. It is implicit in the question that the principle
concerned may have a separate role to play in the assessment to be carried out
by the national authorities under article 6(3). That is to say, it assumes that, if
the principle is not called in aid, a di›erent result might be reached than if it is.
78 I have described the application of the precautionary principle in
point 51 above. It is, as the local authorities observe, a procedural principle,
in that it describes the approach to be adopted by the decision-maker and
does not demand a particular result.
79 The court held in the Landelijke Vereniging case that the
precautionary principle has been integrated into article 6(3). It follows, as
the United Kingdom observes, that there is no interpretational gap in the
scheme of that article to be lled by the application of that principle. It also
follows that the fact that the principle is relevant to establishing whether a
competent authority can rule out any adverse e›ect on the integrity of a site
does not go to the prior question of what that test means.
80 It is therefore unnecessary to answer question (2).
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Question (3)
81 By this question, the national court asks about the interrelationship
between paragraphs 3 and 4 of article 6.
82 I have set out my analysis of that relationship above (see point 62 et
seq) and have nothing to add.

A

Conclusion
83 In the light of the above considerations, I suggest that the court
should give the following answer to the questions referred by the national
court:
In order to establish whether a plan or project to which article 6(3) of
Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural
habitats and of wild fauna and ora applies has an adverse e›ect on the
integrity of a site, it is necessary to determine whether that plan or project
will have a negative e›ect on the constitutive elements of the site concerned,
having regard to the reasons for which the site was designated and their
associated conservation objectives. An e›ect which is permanent or long
lasting must be regarded as an adverse one. In reaching such a
determination, the precautionary principle will apply.

B

11 April 2013. THE COURT (Third Chamber) delivered the following
judgment.
1 This request for a preliminary ruling concerns the interpretation of
article 6 of Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and ora (OJ 1992 L206,
p 7) (the Habitats Directive).
2 The request has been made in proceedings between (i) Mr Sweetman,
Ireland, the Attorney General and the Minister for the Environment,
Heritage and Local Government and (ii) An Bord Pleanþla (the Irish
Planning Board), supported by Galway County Council and Galway City
Council, concerning An Bord Pleanþlas decision to grant development
consent for the N6 Galway City Outer Bypass road scheme.

C

D

E

F

Legal context
European Union law
3 The third recital in the Preamble to the Habitats Directive states:
the main aim of this Directive being to promote the maintenance of
biodiversity, taking account of economic, social, cultural and regional
requirements, this Directive makes a contribution to the general objective
of sustainable development . . . the maintenance of such biodiversity may
in certain cases require the maintenance, or indeed the encouragement, of
human activities.
4

G

Article 1(d), (e), (k) and (l) of the Habitats Directive provide:

For the purpose of this Directive:
. . . (d) priority natural habitat types means natural habitat types in
danger of disappearance, which are present on the territory referred to in
article 2 and for the conservation of which the Community has particular
responsibility in view of the proportion of their natural range which falls
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within the territory referred to in article 2; these priority natural habitat
types are indicated by an asterisk (*) in Annex I;
(e) conservation status of a natural habitat means the sum of the
inuences acting on a natural habitat and its typical species that may
a›ect its long term natural distribution, structure and functions as well as
the long term survival of its typical species within the territory referred to
in article 2. The conservative status of a natural habitat will be taken as
favourable when: its natural range and areas it covers within that range
are stable or increasing, andhe specic structure and functions which
are necessary for its long term maintenance exist and are likely to
continue to exist for the foreseeable future, andhe conservation status
of its typical species is favourable as dened in (i);
(k) site of Community importance [SCI] means a site which, in the
biogeographical region or regions to which is belongs, contributes
signicantly to the maintenance or restoration at a favourable
conservation status of a natural habitat type in Annex I or of a species in
Annex II and may also contribute signicantly to the coherence of Natura
2000 referred to in article 3, and/or contributes signicantly to the
maintenance of biological diversity within the biogeographic region or
regions concerned . . .
(l) special area of conservation means a site of Community
importance designated by the member states through a statutory,
administrative and/or contractual act where the necessary conservation
measures are applied for the maintenance or restoration, at a favourable
conservation status, of the natural habitats and/or the populations of the
species for which the site is designated . . .
5

F

G

Article 2 of the Habitats Directive is worded:

1. The aim of this Directive shall be to contribute towards ensuring
bio-diversity through the conservation of natural habitats and of wild
fauna and ora in the European territory of the member states to which
the Treaty applies.
2. Measures taken pursuant to this Directive shall be designed to
maintain or restore, at favourable conservation status, natural habitats
and species of wild fauna and ora of Community interest.
3. Measures taken pursuant to this Directive shall take account of
economic, social and cultural requirements and regional and local
characteristics.
6

H

Sweetman v An Bord Pleanála
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Article 3(1) of the Habitats Directive states:

A coherent European ecological network of special areas of
conservation shall be set up under the title Natura 2000. This
network . . . shall enable the natural habitat types and the species
habitats concerned to be maintained or, where appropriate, restored at a
favourable conservation status in their natural range. The Natura 2000
network shall include the special protection areas classied by the
member states pursuant to [Council Directive 79/409/EEC of 2 April
1979 on the conservation of wild birds (OJ 1979 L103, p 1)].
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Article 6(2) to (4) of the Habitats Directive provide:

2. Member states shall take appropriate steps to avoid, in the special
areas of conservation, the deterioration of natural habitats and the
habitats of species as well as disturbance of the species for which the areas
have been designated, in so far as such disturbance could be signicant in
relation to the objectives of this Directive.
3. Any plan or project not directly connected with or necessary to the
management of the site but likely to have a signicant e›ect thereon,
either individually or in combination with other plans or projects, shall be
subject to appropriate assessment of its implications for the site in view of
the sites conservation objectives. In the light of the conclusions of the
assessment of the implications for the site and subject to the provisions of
paragraph 4, the competent national authorities shall agree to the plan or
project only after having ascertained that it will not adversely a›ect the
integrity of the site concerned and, if appropriate, after having obtained
the opinion of the general public.
4. If, in spite of a negative assessment of the implications for the site
and in the absence of alternative solutions, a plan or project must
nevertheless be carried out for imperative reasons of overriding public
interest, including those of a social or economic nature, the member state
shall take all compensatory measures necessary to ensure that the overall
coherence of Natura 2000 is protected. It shall inform the Commission of
the compensatory measures adopted. Where the site concerned hosts a
priority natural habitat type and/or a priority species, the only
considerations which may be raised are those relating to human health or
public safety, to benecial consequences of primary importance for the
environment or, further to an opinion from the Commission, to other
imperative reasons of overriding public interest.
8 Annex I to the Habitats Directive, entitled Natural habitat types of
Community interest whose conservation requires the designation of special
areas of conservation, designates Limestone pavements as a priority
habitat type, under code 8240.
Irish law
9 The European Communities (Natural Habitats) Regulations 1997
(SI 94/1997), in the version applicable at the material time, implement the
obligations of the Habitats Directive in Irish law.
10 Regulation 30 of the 1997 Regulations, which transposed the
requirements of article 6 of the Habitats Directive, provides:
(1) Where a proposed road development in respect of which an
application for the approval of the [competent authority] has been made
in accordance with section 51 of the Roads Act 1993, is neither directly
connected with nor necessary to the management of a European site but
likely to have a signicant e›ect thereon either individually or in
combination with other developments, the [competent authority] shall
ensure that an appropriate assessment of the implications for the site in
view of the sites conservation objectives is undertaken.
(2) An environmental impact assessment as required under
subsection (2) of section 51 of the Roads Act 1993, in respect of a
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proposed road development referred to in paragraph (1) shall be an
appropriate assessment for the purposes of this regulation.
(3) [The competent authority] shall, having regard to the conclusions
of the assessment undertaken under paragraph (1), agree to the proposed
road development only after having ascertained that it will not adversely
a›ect the integrity of the European site concerned.
(4) In considering whether the proposed road development will
adversely a›ect the integrity of the European site concerned, the
[competent authority] shall have regard to the manner in which the
proposed development is being carried out or to any conditions or
restrictions subject to which the approval is given.
(5) [The competent authority] may, notwithstanding a negative
assessment and where [it] is satised that there are no alternative
solutions, decide to agree to the proposed road development where the
proposed road development has to be carried out for imperative reasons
of overriding public interest.
(6)(a) Subject to paragraph (b) imperative reasons of overriding
public interest shall include reasons of a social or economic nature.
(b) If the site concerned hosts a priority natural habitat type or a
priority species, the only considerations of overriding public interest shall
be (i) those relating to human health or public safety, (ii) benecial
consequences of primary importance for the environment, or (iii) further
to an opinion from the Commission to other imperative reasons of
overriding public interest.
The dispute in the main proceedings and the questions referred for a
preliminary ruling
11 By decision of 20 November 2008, An Bord Pleanþla decided to
grant development consent for the N6 Galway City Outer Bypass road
scheme. Part of the proposed road was planned to cross the Lough Corrib
SCI. Following an enlargement of the extent of the SCI, it hosts a total of
14 habitats referred to in Annex I to the Habitats Directive, of which six
are priority habitat types, including karstic limestone pavement, the
specic protected habitat forming the subject matter of the main
proceedings.
12 The road scheme involves the permanent loss within the Lough
Corrib SCI of approximately 1.47 hectares of that limestone pavement.
Those 1.47 hectares will be lost from an area which was described by An
Bord Pleanþlas inspector as constituting a distinct sub-area and an area
having the particular characteristic of possessing substantial areas of a
priority habitat, and which contains a total of 85 hectares of limestone
pavement. That surface of 85 hectares itself forms part of a total of 270
hectares of such limestone pavementwhich constitutes a priority
habitat type referred to in Annex I to the Habitats Directivein the
entire SCI.
13 At the time when An Bord Pleanþlas decision was taken, that area
had already been included as a potential SCI on a list of sites transmitted by
Ireland to the European Commission. The extended Lough Corrib site was
formally classied as an SCI by a Commission Decision of 12 December
2008. According to the referring court, although the extended Lough Corrib
' 2014 The Incorporated Council of Law Reporting for England and Wales
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site was not formally classied by the Commission as an SCI before that
date, An Bord Pleanþla was required under national law to apply legal
protections equivalent to those under article 6(2) to (4) of the Habitats
Directive to that site from December 2006.
14 In its decision of 20 November 2008, An Bord Pleanþla stated, inter
alia:

A

it is considered that the part of the road development being approved
would be an appropriate solution to the identied tra–c needs of the city
and surrounding area . . . and, while having a localised severe impact on
the Lough Corrib candidate Special Area of Conservation, would not
adversely a›ect the integrity of this candidate special Area of
Conservation. The development, hereby approved, would not, therefore,
have unacceptable e›ects on the environment and would be in
accordance with the proper planning and sustainable development of the
area.

B

15 Mr Sweetman applied to the High Court for leave to issue judicial
review proceedings against, in particular, An Bord Pleanþlas decision of
20 November 2008. He submitted that An Bord Pleanþla had erred in its
interpretation of article 6 of the Habitats Directive in concluding, in
particular, that the e›ect of the road scheme on the Lough Corrib
protected site would not constitute an adverse e›ect on the integrity of the
site.
16 By decision of 9 October 2009, the High Court dismissed the
application for leave to issue judicial review proceedings and upheld An
Bord Pleanþlas decision. On 6 November 2009 Mr Sweetman was granted
leave to appeal to the Supreme Court against the decision of 9 October 2009.
17 The Supreme Court observes that it has doubts as to when and in
what circumstances, where an appropriate assessment of a plan or project is
carried out pursuant to article 6(3) of the Habitats Directive, such a plan or
project is likely to have an adverse e›ect on the integrity of the site. In that
regard, the Supreme Court states that the judgment in Landelijke Vereniging
tot Behoud van de Waddenzee v Staatssecretaris van Landbouw,
Natuurbeheer en Visserij (Case C-127/02) [2004] ECR I-7405 has not fully
dispelled its doubts.
18 It is in those circumstances that the Supreme Court decided to stay
the proceedings and to refer the following questions to the court for a
preliminary ruling:
1. What are the criteria in law to be applied by a competent authority
to an assessment of the likelihood of a plan or project the subject of
article 6(3) of the Habitats Directive, having an adverse e›ect on the
integrity of the site?
2. Does the application of the precautionary principle have as its
consequence that such a plan or project cannot be authorised if it would
result in the permanent non-renewable loss of the whole or any part of the
habitat in question?
3. What is the relationship, if any, between article 6(4) and the
making of the decision under article 6(3) that the plan or project will not
adversely a›ect the integrity of the site?
' 2014 The Incorporated Council of Law Reporting for England and Wales
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Consideration of the questions referred
Jurisdiction of the court
19 Galway County Council and Galway City Council plead, in essence,
that the court lacks jurisdiction to answer the questions referred for a
preliminary ruling given that article 6(3) of the Habitats Directive is not
applicable to the main proceedings because An Bord Pleanþlas decision
approving the N6 Galway City Outer Bypass road scheme was adopted
before the Commission Decision to classify as an SCI the Lough Corrib site
extension which is a›ected by the scheme.
20 It is indeed apparent from the order for reference that, on the date of
An Bord Pleanþlas decision, 20 November 2008, the extension of the Lough
Corrib site had been notied within Ireland, under regulation 4 of the
1997 Regulations, but had not yet been designated as an SCI in the list of
sites adopted by the Commission. Such a decision was adopted by the
Commission on 12 December 2008, that is to say, three weeks after An Bord
Pleanþlas decision.
21 In the main proceedings, as the referring court itself states,
regulation 30 of the 1997 Regulations largely replicates the wording of
article 6 of the Habitats Directive. It follows, furthermore, from the title of
the 1997 Regulations that the Irish legislature intended by their adoption to
transpose that Directive into domestic law. Finally, as the referring court
observes, by according a notied site protection equivalent to that under
article 6(2) to (4) of the Habitats Directive before its designation as an SCI in
the list adopted by the Commission, Ireland considered itself to have
complied with its obligation to take appropriate protective measures
pending designation of a site as an SCI.
22 On that last point, it should be recalled that the court has already
held that, whilst the protective measures prescribed in article 6(2) to (4) of
the Habitats Directive are required only as regards sites which are placed on
the list of sites selected as SCIs drawn up by the Commission, this does not
mean that the member states do not have to protect sites as soon as they
propose them, under article 4(1) of the Habitats Directive, as sites eligible
for identication as SCIs on the national list transmitted to the Commission:
see Societ¼ Italiana Dragaggi SpA v Ministero delle Infrastrutture e dei
Trasporti (Case C-117/03) [2005] ECR I-167, paras 25 and 26 and Bund
Naturschutz in Bayern eV v Freistaat Bayern (Case C-244/05) [2006] ECR
I-8445, paras 36 and 37.
23 Therefore, as soon as a site is proposed by a member state, pursuant
to article 4(1) of the Habitats Directive, on the national list transmitted to
the Commission as a site eligible for identication as an SCI, and at least
until the Commission adopts a decision in that regard, that member state is,
by virtue of the Habitats Directive, required to take protective measures of
such a kind as to safeguard the ecological interest referred to: see the Societ¼
Italiana Dragaggi case, para 29 and the Bund Naturschutz case, para 38.
The situation of such a site thus cannot be categorised as a situation not
falling within the scope of European Union law.
24 It accordingly follows from the foregoing considerations that the
court has jurisdiction to answer the questions referred for a preliminary
ruling by the Supreme Court.
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Substance
25 By its questions, which it is appropriate to deal with together, the
referring court asks, in essence, whether article 6(3) of the Habitats Directive
must be interpreted as meaning that in a situation such as that in the main
proceedings a plan or project not directly connected with or necessary to the
management of a site adversely a›ects the integrity of that site. For the
purposes of such an interpretation, the referring court raises the question of
the possible e›ect of the precautionary principle and the question of the
relationship between article 6(3) and article 6(4) of the Habitats Directive.
26 It is apparent from the order for reference that the implementation of
the N6 Galway City Outer Bypass road scheme would result in the
permanent and irreparable loss of part of the Lough Corrib SCIs limestone
pavement, which is a priority natural habitat type specially protected by the
Habitats Directive. Following assessment of the impact of the road scheme
on the Lough Corrib SCI, An Bord Pleanþla established that it would have a
locally signicant negative impact on the SCI, but decided that such an
impact did not adversely a›ect the integrity of that site.
27 According to Mr Sweetman, Ireland, the Attorney General, the
Minister for the Environment, Heritage and Local Government and the
Commission, a negative impact of that kind on the site caused by that road
scheme necessarily entails an adverse e›ect on the sites integrity.
By contrast, An Bord Pleanþla, Galway County Council and Galway City
Council and the United Kingdom Government submit that the nding of
damage to that site is not necessarily incompatible with there being no
adverse e›ects on its integrity.
28 Article 6(3) of the Habitats Directive establishes an assessment
procedure intended to ensure, by means of a prior examination, that a plan
or project not directly connected with or necessary to the management of the
site concerned but likely to have a signicant e›ect on it is authorised only to
the extent that it will not adversely a›ect the integrity of that site: the
Landelijke Vereniging case [2004] ECR I-7405, para 34 and Solvay v Rgion
Wallonne (Case C-182/10) [2012] Env LR 545, para 66.
29 That provision thus prescribes two stages. The rst, envisaged in the
provisions rst sentence, requires the member states to carry out an
appropriate assessment of the implications for a protected site of a plan or
project when there is a likelihood that the plan or project will have a
signicant e›ect on that site: see the Landelijke Vereniging case, paras 41
and 43.
30 Where a plan or project not directly connected with or necessary to
the management of a site is likely to undermine the sites conservation
objectives, it must be considered likely to have a signicant e›ect on that
site. The assessment of that risk must be made in the light of, in particular,
the characteristics and specic environmental conditions of the site
concerned by such a plan or project: see the Landelijke Vereniging case,
para 49.
31 The second stage, which is envisaged in the second sentence of
article 6(3) of the Habitats Directive and occurs following the aforesaid
appropriate assessment, allows such a plan or project to be authorised on
condition that it will not adversely a›ect the integrity of the site concerned,
subject to the provisions of article 6(4).
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32 In appraising the scope of the expression adversely a›ect the
integrity of the site in its overall context, it should be made clear that, as the
Advocate General has noted in point 43 of her opinion above, the provisions
of article 6 of the Habitats Directive must be construed as a coherent whole
in the light of the conservation objectives pursued by the Directive. Indeed,
article 6(2) and article 6(3) are designed to ensure the same level of protection
of natural habitats and habitats of species (see European Commission v
Kingdom of Spain (Case C-404/09) [2011] ECR I-11853, para 142), whilst
article 6(4) merely derogates from the second sentence of article 6(3).
33 The court has already held that article 6(2) of the Habitats Directive
makes it possible to comply with the fundamental objective of preservation
and protection of the quality of the environment, including the conservation
of natural habitats and of wild fauna and ora, and establishes a general
obligation of protection consisting in avoiding deterioration as well as
disturbance which could have signicant e›ects in the light of the Habitats
Directives objectives: Stadt Papenburg v Bundesrepublik Deutschland
(Case C-226/08) [2010] ECR I-131, para 49 and the case law cited.
34 Article 6(4) of the Habitats Directive provides that if, in spite of a
negative assessment carried out in accordance with the rst sentence of
article 6(3) of the Habitats Directive, a plan or project must nevertheless be
carried out for imperative reasons of overriding public interest, including
those of a social or economic nature, and there are no alternative solutions,
the member state is to take all compensatory measures necessary to ensure
that the overall coherence of Natura 2000 is protected: see Commission of
the European Communities v Italian Republic (Case C-304/05) [2007] ECR
I-7495, para 81 and Solvays case [2012] Env LR 545, para 72.
35 As an exception to the authorisation criterion laid down in the
second sentence of article 6(3) of the Habitats Directive, article 6(4) can
apply only after the implications of a plan or project have been analysed in
accordance with article 6(3): see Solvays case, paras 73 and 74.
36 It follows that article 6(2) to (4) of the Habitats Directive impose on
the member states a series of specic obligations and procedures designed, as
is clear from article 2(2) of the Habitats Directive, to maintain, or as the case
may be restore, at a favourable conservation status natural habitats and, in
particular, special areas of conservation.
37 In this regard, according to article 1(e) of the Habitats Directive, the
conservation status of a natural habitat is taken as favourable when, in
particular, its natural range and areas it covers within that range are stable
or increasing and the specic structure and functions which are necessary for
its long term maintenance exist and are likely to continue to exist for the
foreseeable future.
38 In this context, the court has already held that the Habitats Directive
has the aim that the member states take appropriate protective measures to
preserve the ecological characteristics of sites which host natural habitat
types: see European Commission v Kingdom of Spain (Case C-308/08)
[2010] ECR I-4281, para 21 and European Commission v Spain (Case
C-404/09) [2011] ECR I-11853, para 163.
39 Consequently, it should be inferred that in order for the integrity of a
site as a natural habitat not to be adversely a›ected for the purposes of the
second sentence of article 6(3) of the Habitats Directive the site needs to be
preserved at a favourable conservation status; this entails, as the Advocate
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General has observed in points 54—56 of her opinion above, the lasting
preservation of the constitutive characteristics of the site concerned that are
connected to the presence of a natural habitat type whose preservation was
the objective justifying the designation of that site in the list of SCIs, in
accordance with the Directive.
40 Authorisation for a plan or project, as referred to in article 6(3) of
the Habitats Directive, may therefore be given only on condition that the
competent authoritiesonce all aspects of the plan or project have been
identied which can, by themselves or in combination with other plans or
projects, a›ect the conservation objectives of the site concerned, and in the
light of the best scientic knowledge in the eldare certain that the plan or
project will not have lasting adverse e›ects on the integrity of that site. That
is so where no reasonable scientic doubt remains as to the absence of such
e›ects: see European Commission v Spain (Case C-404/09), para 99 and
Solvays case, para 67.
41 It is to be noted that, since the authority must refuse to authorise the
plan or project being considered where uncertainty remains as to the absence
of adverse e›ects on the integrity of the site, the authorisation criterion laid
down in the second sentence of article 6(3) of the Habitats Directive
integrates the precautionary principle and makes it possible to prevent in an
e›ective manner adverse e›ects on the integrity of protected sites as a result
of the plans or projects being considered. A less stringent authorisation
criterion than that in question could not ensure as e›ectively the fullment
of the objective of site protection intended under that provision: the
Landelijke Vereniging case [2004] ECR I-7405, paras 57 and 58.
42 Such an appraisal applies all the more in the main proceedings, since
the natural habitat a›ected by the proposed road scheme is among the
priority natural habitat types, which article 1(d) of the Habitats Directive
denes as natural habitat types in danger of disappearance for whose
conservation the European Union has particular responsibility.
43 The competent national authorities cannot therefore authorise
interventions where there is a risk of lasting harm to the ecological
characteristics of sites which host priority natural habitat types. That would
particularly be so where there is a risk that an intervention of a particular
kind will bring about the disappearance or the partial and irreparable
destruction of a priority natural habitat type present on the site concerned:
see, as regards the disappearance of priority species: European Commission
v Spain (Case C-308/08) [2010] ECR I-4281, para 21 and European
Commission v Spain (Case C-404/09) [2011] ECR I-11853, para 163.
44 So far as concerns the assessment carried out under article 6(3) of the
Habitats Directive, it should be pointed out that it cannot have lacunae and
must contain complete, precise and denitive ndings and conclusions
capable of removing all reasonable scientic doubt as to the e›ects of the
works proposed on the protected site concerned: see European Commission
v Spain (Case C-404/09), para 100 and the case law cited. It is for the
national court to establish whether the assessment of the implications for the
site meets these requirements.
45 In the main proceedings, the Lough Corrib SCI was designated as a
site hosting a priority habitat type because, in particular, of the presence in
that site of limestone pavement, a natural resource which, once destroyed,
cannot be replaced. Having regard to the criteria referred to above,
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the conservation objective thus corresponds to maintenance at a favourable
conservation status of that sites constitutive characteristics, namely the
presence of limestone pavement.
46 Consequently, if, after an appropriate assessment of a plan or
projects implications for a site, carried out on the basis of the rst sentence
of article 6(3) of the Habitats Directive, the competent national authority
concludes that that plan or project will lead to the lasting and irreparable
loss of the whole or part of a priority natural habitat type whose
conservation was the objective that justied the designation of the site
concerned as an SCI, the view should be taken that such a plan or project
will adversely a›ect the integrity of that site.
47 In those circumstances, that plan or project cannot be authorised on
the basis of article 6(3) of the Habitats Directive. Nevertheless, in such a
situation, the competent national authority could, where appropriate, grant
authorisation under article 6(4) of the Habitats Directive, provided that the
conditions set out therein are satised: see the Landelijke Vereniging case,
para 60.
48 It follows from the foregoing considerations that the answer to the
questions referred is that article 6(3) of the Habitats Directive must be
interpreted as meaning that a plan or project not directly connected with or
necessary to the management of a site will adversely a›ect the integrity of
that site if it is liable to prevent the lasting preservation of the constitutive
characteristics of the site that are connected to the presence of a priority
natural habitat whose conservation was the objective justifying the
designation of the site in the list of SCIs, in accordance with the Habitats
Directive. The precautionary principle should be applied for the purposes of
that appraisal.
Costs
49 Since these proceedings are, for the parties to the main proceedings,
a step in the action pending before the referring court, the decision on costs is
a matter for that court. Costs incurred in submitting observations to the
court, other than the costs of those parties, are not recoverable.
On those grounds, the Court (Third Chamber) hereby rules:
Article 6(3) of Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and ora must be
interpreted as meaning that a plan or project not directly connected with or
necessary to the management of a site will adversely a›ect the integrity of
that site if it is liable to prevent the lasting preservation of the constitutive
characteristics of the site that are connected to the presence of a priority
natural habitat whose conservation was the objective justifying the
designation of the site in the list of sites of Community importance, in
accordance with the Habitats Directive. The precautionary principle should
be applied for the purposes of that appraisal.
GERALDINE FAINER, Barrister
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LORD JUSTICE SALES:
Introduction
1.

This is an appeal by the Appellant, Mrs Smyth, against the decision of Patterson J [2013] EWHC 3844 (Admin) - in which the Judge dismissed an application by Mrs
Smyth under section 288 of the Town and Country Planning Act 1990 (“the 1990
Act”) against a decision dated 20 June 2012 of the Inspector (John Wilde C.Eng
M.I.C.E.), on behalf of the Secretary of State, to grant planning permission for a
development of 65 residential dwellings on land at Sentry’s Farm, Exminster, Devon
EX6 8DY (“the development site”). The Inspector granted planning permission in
respect of the development site on an appeal by the developer (“Bellway”) against a
decision of the local planning authority, Teignbridge District Council (“the Council”),
to refuse planning permission.

2.

Mrs Smyth is Chair of “Get Involved Exminster” (“GIE”), an association of local
residents which was a party to the planning inquiry before the Inspector and objected
to the proposed development.

3.

The development site is located close to the Exe Estuary Special Protection Area for
birds (“the SPA”), which is also designated as a Site of Special Scientific Interest. The
SPA incorporates the Dawlish Warren Special Area of Conservation (“the SAC”).
The entire SPA is an area protected under EU law, in particular (so far as is relevant
on this appeal) for the purposes of Council Directive 92/43/EEC of 21 May 1992 on
the conservation of natural habitats and of wild fauna and flora (“the Habitats
Directive”). The development site is only about 350m from the closest part of the
SPA, an area known as the Exminster Marshes which is managed as a nature reserve
by the RSPB.

4.

The principal ground of appeal in this Court has focused on the question whether the
decision of the Inspector to grant planning permission complied with the requirements
set out in Article 6(3) of the Habitats Directive, as incorporated into domestic law in
regulation 61 of the Conservation of Habitats and Species Regulations 2010 (“the
Habitats Regulations”). It was common ground that the Regulations simply reflect the
relevant provisions of the Habitats Directive, so the argument before us proceeded by
way of direct reference to the terms of the Habitats Directive, and it is not necessary
to refer further to the Regulations in any detail.

5.

Although the Council refused planning permission for the development, that was for
reasons unrelated to the application of the Habitats Directive. Pursuant to the Habitats
Directive, the Council carried out a screening assessment by its officer, Mary Rush,

and an “Appropriate Assessment”, also by Ms Rush. The net effect of these
assessments was that, having regard to certain mitigation measures, the Council’s
view was that the development proposal would have no significant adverse impact on
the SPA and the SAC. The national agency with responsibility for nature
conservation, Natural England, endorsed Ms Rush’s assessment.
6.

At the planning inquiry, the Inspector heard from an expert ecologist (Mr Goodwin)
called by Bellway, whose evidence was to the same effect. No other expert ecology
witness gave evidence. Having reviewed the material available to him, the Inspector
was persuaded by the assessments of Ms Rush, Natural England and Mr Goodwin,
and concluded that there was no risk of significant harm to the SPA or the SAC
associated with the implementation of the development.

7.

The Appellant challenged this assessment on her application to Patterson J, as Ground
2 of her application to the Judge (“the Habitats Directive Ground”). In a careful and
thorough review, the Judge rejected that challenge: see paras. [144]-[176] of the
judgment. The Appellant appeals on that issue to this Court.

8.

In the course of her complaint under the Habitats Directive Ground, the Appellant
makes a number of subsidiary complaints about findings made by the Inspector and
upheld by the Judge. I will address below what appear to be the main subsidiary
complaints, albeit for the most part they were touched on only very lightly by Mr
Jones QC in his oral submissions for the Appellant. However, the observation of Mr
Maurici QC for the Secretary of State that a “scattergun” approach had been adopted
by the Appellant is a fair one. Where an appellant adopts a “scattergun” approach and
presents a range of sub-complaints under the umbrella of a main Ground of appeal,
but without proper focus in submissions, as here, it is not necessary or appropriate for
this Court “to examine every pellet in detail” (R (Richardson) v North Yorkshire
County Council [2004] 1 WLR 1920, at [80] per Simon Brown LJ).

9.

As further grounds of appeal in this Court, the Appellant says that the Inspector
misapplied national policy contained in paragraph 119 of the National Planning
Policy Framework (“NPPF”) (Ground 4 of the Appellant’s application to the Judge:
“the Policy Ground”) and failed to give adequate reasons for his decision (Ground 5
of the Appellant’s application to the Judge: “the Reasons Ground”). These grounds
are, in the main, parasitic upon the Appellant’s principal ground of appeal based on
the Habitats Directive. The Judge rejected these grounds at paras. [198]-[217] and
[218]-[221] of her judgment, respectively.

10.

The Appellant also advances distinct grounds of appeal (covered by Ground 3 of her
application to the Judge: “the CIL Grounds”), that the Inspector failed to apply
regulation 122 of the Community Infrastructure Levy Regulations 2010 (“the CIL
Regulations”) and/or failed to have proper regard to the effect of regulation 123 of the
CIL Regulations, in accepting that the developer could make a contribution to
required ecological mitigation measures in respect of the SPA and the SAC by way of
a payment under a contribution agreement made under section 106 of the 1990 Act.
The Judge rejected these grounds at paras. [178]-[197] of her judgment.

The legislative framework

11.

The developer, Bellway, applied for planning permission to the Council, as the
designated local planning authority under the 1990 Act. This meant that the Council,
in taking its decision, was the competent authority for the purposes of the Habitats
Directive and the Habitats Regulations to check whether the proposed development
properly complied with the requirements of those instruments.

12.

As mentioned above, the Council was satisfied that the proposed development would
be compatible with the requirements of the Habitats Directive, but refused planning
permission for other reasons. Bellway appealed to the Secretary of State, who
delegated the determination of the appeal to the Inspector. This meant that the
Inspector, in taking his decision, became in turn the competent authority for the
purposes of the Habitats Directive and the Habitats Regulations to check for
compliance with those instruments. As he explained in his Report, the Inspector
understood this very well.

13.

Article 6(2) and (3) of the Habitats Directive provides as follows:
“(2) Member States shall take appropriate steps to avoid, in
the special areas of conservation, the deterioration of natural
habitats and the habitats of species as well as disturbance of the
species for which the areas have been designated, in so far as
such disturbance could be significant in relation to the
objectives of this Directive.
(3)
Any plan or project not directly connected with or
necessary to the management of the site but likely to have a
significant effect thereon, either individually or in combination
with other plans or projects, shall be subject to appropriate
assessment of its implications for the site in view of the site’s
conservation objectives. In the light of the conclusions of the
assessment of the implications for the site and subject to the
provisions of paragraph 4, the competent national authorities
shall agree to the plan or project only after having ascertained
that it will not adversely affect the integrity of the site
concerned and, if appropriate, after having obtained the opinion
of the general public.”

14.

It is relevant to note at this point that Article 6(3) provides for two stages of
assessment: (i) under the first sentence, a screening assessment whether a plan or
project is “likely” to have a significant effect on a protected site (for discussion of the
precise meaning of the word “likely”, see below); and, if such an effect cannot be
ruled out at the screening stage, (ii) an “appropriate assessment”, under the second
sentence.

15.

In this case, the Council, in its screening assessment, thought that the proposed
development would be likely, in combination with other projects or plans, to have a
significant effect on the SPA, and therefore proceeded to make an “appropriate
assessment”. In its “appropriate assessment”, the Council came to the conclusion that
the proposed development would not adversely affect the integrity of the SPA. The
reason for the difference was that at the screening assessment stage the Council did

not bring into account certain mitigation measures which were proposed in respect of
the development, whereas for its “appropriate assessment” it did.
16.

By contrast, the ecology expert at the inquiry, Mr Goodwin, pointed out in his proof
of evidence that there is authority that it is legitimate to bring mitigation measures
into account in making the screening assessment required by the first limb of Article
6(3): see R (Hart DC) v Secretary of State for Communities and Local Government
[2008] EWHC 1204 (Admin); [2008] 2 P&CR 16. This appeared to have been
overlooked by the Council. Mr Goodwin’s view, therefore, was that having regard to
the mitigation measures which the Council required and regarded as acceptable at the
“appropriate assessment” stage under the second limb of Article 6(3), the proposed
development would in fact pass the test for compliance with the Habitats Directive at
the first, screening stage of assessment under Article 6(3): see, in particular, paras.
5.27 to 5.31 of Mr Goodwin’s proof of evidence.

17.

The Inspector in his Report followed the analysis set out by Mr Goodwin. The
Inspector found, under the first limb of Article 6(3), that “the proposed development,
even when combined with other development, would not be likely to give rise to any
significant effects on either the SPA or the SAC” (para. 38 of his Report). On this
approach, no separate “appropriate assessment” needed to be carried out (para. 39 of
the Report).

18.

Article 6(4) of the Habitats Directive provides that in certain cases where there are
“imperative reasons of public interest”, it may be possible for a competent authority to
authorise a development plan or project despite the adverse effects it may have on a
protected site, in particular if adequate compensatory measures are adopted to off-set
those effects in other ways. In the present case, as a result of their respective
somewhat differing analyses under Article 6(3), neither the Council nor the Inspector
considered that reference needed to be made to Article 6(4). Their respective
decisions that the proposed development would be compatible with the Habitats
Directive were based on Article 6(3).

19.

Regulation 122 of the CIL Regulations applies in relation to planning obligations
entered into under section 106 of the 1990 Act. It provides in relevant part as follows:
“122.— Limitation on use of planning obligations
(1) This regulation applies where a relevant determination is
made which results in planning permission being granted for
development.
(2) A planning obligation may only constitute a reason for
granting planning permission for the development if the
obligation is—
(a) necessary to make the development acceptable in planning
terms;
(b) directly related to the development; and

(c) fairly and reasonably related in scale and kind to the
development.”

20.

Regulation 123 of the CIL Regulations, though not yet applicable, will impose further
limitations on the use of planning obligations under section 106 of the 1990 Act. As it
stood at the time of the Inspector’s decision and the judgment below (it has since been
amended), it provided in relevant part as follows:
“123. …
(3) A planning obligation (“obligation A”) may not constitute a
reason for granting planning permission to the extent that –
(a) obligation A provides for the funding or provision of an
infrastructure project or type of infrastructure; and
(b) five or more separate planning obligations that –
(i) relate to planning permissions granted for development
within the area of the charging authority; and
(ii) which provide for the funding or provision of that project,
or type of infrastructure,
have been entered into before the date that obligation A was
entered into.”

21.

Regulation 123 was due to come into effect in April 2014, but that timetable has been
extended now until later in 2015. In summary, when regulation 123 comes into effect,
it will prevent the use of planning obligations under section 106 falling within the
scope of operation of regulation 123 to fund infrastructure projects on a collective
basis. Instead, it will be necessary for a local planning authority to set a community
infrastructure levy under the CIL Regulations to levy money to provide collective
funding for such projects.

Factual background
22.

The judgment below provides a detailed review of the facts. For the purposes of this
appeal, it is sufficient to set out the following.

23.

The proposed development, comprising 65 dwellings, will be an extension of an
existing village. It will include a new grassed area of public open space dedicated for
public use of about 1.2 ha (“the POS”). The purpose of this is to absorb recreational
use, such as by people walking dogs, to alleviate any impacts from the new
development upon the SPA and the SAC. In an ecological report submitted by
Bellway in support of its application for planning permission, it was suggested that as
a result of the POS there would be little impact from the development on the SPA and
the SAC.

24.

When the development proposal was put forward, the Council identified that there
might be possible hydrological effects (water run off) and recreational effects (more
pressure from people pursuing recreational activities) upon the SPA and the SAC
associated with the development. On this appeal, it is not suggested that there was any
inadequate assessment in relation to the hydrological effects, and it is not necessary to
consider this aspect further.

25.

The Council drew the proposed development to the attention of Natural England. By a
letter dated 17 March 2011 from Natural England to the Council, Natural England
commented on Bellway’s ecological report, to say that though some of the possible
impacts on the SPA and the SAC would be removed by the on-site POS, not all the
impacts associated with the development would be. Natural England objected to the
application “until the impacts under the [Habitats Regulations] have been mitigated
and compensated against”.

26.

The Council, together with two other local planning authorities in the vicinity (Exeter
City Council and East Devon District Council), commissioned a report from
ecological consultants “Footprint Ecology” in relation to strategic planning and
impacts from recreation in respect of the SPA and the SAC. Footprint Ecology
reviewed bird surveys and carried out other work to produce a detailed report dated 19
September 2011 (Liley, D. & Hoskin, R. (2011) Exe Estuary SPA and Dawlish
Warren SAC Interim Overarching Report Relating to Strategic Planning and Impacts
from Recreation – “the Interim Report”). The Interim Report was interim in the sense
that it was drawn up in the context of the developing strategic planning framework for
the local area as each of the local planning authorities proceeded with the process of
drawing up and adopting their Core Strategies and other local development plan
documents in accordance with national planning legislation which would, together,
constitute their Local Development Frameworks (“LDFs”).

27.

The LDFs which were being developed contemplated major housing development in
the future, apart from and additional to that in the proposed development. The
Council’s LDF was being drawn up to provide for about 15,000 new houses in the
Council’s area; Exeter CC’s LDF was aiming to provide for a further 12,000 new
houses in its area; and East Devon DC’s LDF was aiming to provide about a further
16,000 houses in its area. On any view, these plans contemplated that there would in
due course be developments to house substantial additional population in the areas
proximate to the SPA and the SAC which could put pressure on those protected sites.
The developing LDFs recognised that an overall strategic package of mitigation
measures would be required across the three local planning authority areas to avoid
damage to the protected sites.

28.

In particular, the developing LDFs contemplated that three substantial green
parklands dedicated to public use should be acquired as suitable alternative natural
green spaces (“SANGs”), with a view to attracting recreational use associated with
this substantial combined residential development away from the SPA and the SAC,
so as to prevent harm being caused to those sites as a result of that development. The
proposed parkland SANG closest to the development site at Sentry’s Farm is the
Ridge Top Park of 60-70 Ha in the south west of Exeter contemplated in the
Council’s developing Core Strategy, in Policy SWE1.

29.

The three major SANGs represent a proposed strategic approach across the three local
planning authority areas to meet the overall combined effects of increased recreational
pressures associated with the population which will eventually come to live in the
substantial new housing to be built in those areas as the LDFs come to be adopted and
then implemented. The substantial residential developments contemplated by the draft
LDFs lie in the future. Similarly, the creation of the three parkland SANGs lies in the
future. Relevant land for them will have to be acquired, including as necessary by use
of compulsory purchase orders. Funding will have to be found to acquire the land for
the SANGs. At present, there is uncertainty about how and when both the substantial
residential developments contemplated by the draft LDFs and the setting up of the
SANGs will take place.

30.

In its Interim Report, Footprint Ecology drew on work it had undertaken for another
report it had been commissioned to provide, the Exe Disturbance Study report,
eventually issued in final form dated 21 December 2011 (Liley D., Cruickshanks, K.,
Waldron, J. & Fearnley, H. (2011) Exe Estuary Disturbance Study – “the Disturbance
Study”). This was another very detailed report regarding disturbance to birds in the
SPA and the SAC from water-based and land-based recreation, with extensive
reference to various forms of evidence bearing on those matters. Footprint Ecology
also drew on other published works by ecologists dealing with similar issues of
human recreational disturbance of protected species’ habitats. There is a considerable
body of practical experience and expertise that has built up among professional
ecologists in relation to these matters.

31.

The Interim Report provided advice to the three local planning authorities to assist
with their application of the Habitats Regulations (and the Habitats Directive) to
forthcoming development projects and the emerging LDF documents. Footprint
Ecology specifically drew the attention of the Council and the other local planning
authorities to the stringent tests to be met under the Habitats Regulations and the need
for a precautionary approach (see, e.g., p. 14 of the Interim Report). Section 6 of the
Interim Report dealt with “Exploration of mitigation options and their application
elsewhere”. The measures discussed included “The creation of alternative sites to
divert visitors from sensitive sites …” (paras. 6.11ff) and “On-site access
management”, including wardening of sensitive locations, use of a patrol boat,
mitigation relating to dog walking and so forth (paras. 6.17ff). It was noted: “There is
already wardening in place at [the SAC], however as visitor numbers increase existing
wardens are likely to become more stretched and additional staffing at busy times …
would be effective at reducing disturbance” (para. 6.17).

32.

In section 8 of the Interim Report, entitled “Incorporating recommendations into
development management”, Footprint Ecology said this:
“8.1
In accordance with the Habitats Regulations, each
development project with a likelihood of significant effects
upon a European site should be the subject of a more detailed
appropriate assessment of the implications of the project for
European sites, in light of their conservation objectives. The
three authorities are responsible for undertaking appropriate
assessments of any development proposals to inform whether
permission can be given, and what measures may need to be

added to the proposal in order to ensure that European sites are
not adversely affected.
8.2 At this point in time, a strategic approach to mitigation is
not yet established, which leaves the only option of assessing
each proposal on a case by case basis. For larger developments,
alternative greenspace will be more easily provided, and should
certainly be pursued. For smaller developments, and the on site
management element of larger developments, the absence of a
mitigation strategy at this stage makes it more difficult to
require contributions at the right level to adequately provide
appropriate mitigation, although the precautionary approach
must always be applied in the absence of further information.
8.3
An interim approach could therefore be to identify
particular projects, in partnership with Natural England, that are
costed and capable of implementation, and equate to a per
house contribution that meets the anticipated level of housing
growth within a given period, until a longer term strategy can
be put in place. These projects could be a range of alternative
greenspace, enhancement of greenspace, on-site access
management projects or the funding of wardening staff to start
to plan and put in place some of the longer term on site work
that staff on the ground would implement.
8.4 It has been recognised by Natural England and Habitats
Regulations practitioners that once the need for a large scale
approach and comprehensive mitigation strategy has been
identified, an initial approach can be implemented having full
regard of the precautionary principle in the absence of a more
refined approach, until a longer term and more comprehensive
approach can be developed. This was the approach taken in the
Dorset Heathlands, where an ‘Interim Planning Framework’
was put in place by a consortium of local authorities, with
funding allocated to a set of specific projects, until a more
comprehensive approach was embedded into the relevant
LDFs.
8.5 Given that it is anticipated that an interim approach would
need to be in place for a shorter timescale than that for Dorset
Heathlands, a simple and relatively straightforward project or
set of projects should be identified. This approach still
recognises the need for a case by case assessment, and there
may be some development proposals for which adverse effects
cannot be ruled out, due to the proximity or nature of the
development, and the interim approach does not provide the
necessary certainty. With this interim approach suggested, it is
now necessary to obtain further input from Natural England as
to whether this represents an appropriate and achievable interim
solution.

An initial and interim approach could include the identification
of projects, in partnership with Natural England, that are costed
and capable of implementation, and equate to a per house
contribution that meets the anticipated level of housing growth
within a given period, until a longer term strategy can be put in
place. These projects could be a range of alternative
greenspace, enhancement of greenspace, on-site access
management projects of the funding of wardening staff to start
a plan and put in place some of the longer term site work that
staff on the ground would implement. It is advised that the
latter may represent the most effective way of implementing
and interim approach, and may be of greatest benefit to the
longer term strategy.
With this interim approach suggested, it is now necessary to
obtain further input from Natural England as to whether this
represents an appropriate and achievable interim solution.”
33.

Thus, Footprint Ecology looked forward to the development of a joint interim strategy
by the three local planning authorities, in partnership with Natural England, to address
the strategic in-combination pressures from the residential developments
contemplated across their areas. Under such an interim strategy, the costs of
implementing the strategic mitigation measures would be shared equitably across
residential developments as they came forward, in proportion to the contribution each
development would make to the overall increase in population in those areas and the
related recreational pressures on the SPA and the SAC. At the same time, Footprint
Ecology reminded the three local planning authorities of their duties under the
Habitats Regulations (and Habitats Directive) to screen and assess each proposed
development as it was brought forward.

34.

It seems that work had already been done to develop such an interim strategy before
the Interim Report was finalised. Eventually, a Joint Interim Approach to securing
recreation mitigation (“the JIA”) was adopted by the three local planning authorities
on 1 November 2011. It had been endorsed by Natural England. The JIA provided for
a developer to agree to pay a “standard Habitat Mitigation Contribution”, assessed by
the number of houses in the development, in addition to making any standard public
open space provision in relation to the development. The standard contribution was to
be used to fund a range of mitigation measures, including hiring additional site
wardens and purchasing the three strategic SANGs in due course.

35.

Before the finalisation of the Interim Report and the formal adoption of the JIA, Ms
Rush, the relevant officer for the Council, made her screening assessment and
“appropriate assessment” of the proposed development at Sentry’s Farm for the
purposes of Article 6(3) of the Habitats Directive, both in documents dated 14 June
2011 (“the Council’s screening assessment” and “the Council’s appropriate
assessment”, respectively).

36.

In the Council’s screening assessment, Ms Rush noted potential hazards to the SPA
and SAC associated with increased numbers of residents, but did not conclude that the
development site would have a likely significant effect on the protected sites if taken
by itself. However, she went on to consider “in combination” effects which the

development site might have on the protected sites in combination with other
proposed residential developments. She referred to existing planning consents already
given by the Council for 300 houses at Milbury Farm, Exminster, 275 houses at
Secmaton Lane, Dawlish, 174 houses at Secmaton Rise, Dawlish, 60 houses at
Shutterton Lane, Dawlish Warren and 45 static units and 40 touring pitches at Lady’s
Mile Holiday Park, Dawlish (“the existing consents), and to the large housing
numbers to be provided for in the developing LDFs (see para. [27] above: 15,000 for
the Council plus a total of 28,000 in Exeter and East Devon). Ms Rush commented:
“This means that the impacts from the Sentry’s Farm proposal
are part of an in-combination effect of around 15,000 houses in
Teignbridge and a further 28,000 in Exeter and East Devon.
This many houses equates to around 2.3 x 43,000 = 98,900
people. The recreational impacts on the SPA and SAC of so
many additional people will be large and will constitute a
Likely Significant Effect.”
37.

Ms Rush observed that the POS would incorporate a children’s play area and an
informal green space, but that a financial contribution to strategic mitigation measures
would be required in addition to this. The conclusion in the Council’s screening
assessment was that the development proposal would have “A Likely Significant
Effect – in combination with other plans or projects, through … insufficiently
mitigated recreational impacts of damage and disturbance to [the SPA and the SAC]”.
More detail was also required in relation to the POS.

38.

In the Council’s appropriate assessment, Ms Rush noted that the POS would provide
some value in diverting recreational use away from the SPA and the SAC, particularly
through the provision of an “on-the-doorstep dog walking location that is likely to
‘intercept’ a high proportion of day-to-day dog walking trips”, but again concluded
that the POS fell “well short of the full mitigation for impacts required by the
legislation”. The Council required to be satisfied about the detailed plans for the POS
to ensure that the POS was of good quality, so that it could be expected to have an
attractive effect as intended. This would be covered by a planning condition. In
addition, a financial contribution was required in respect of the development in
relation to providing strategic mitigation measures on a shared-costs basis. A
contribution figure of £26,252.36 (to be corrected for inflation since 2008 – “the
Conservation Contribution”) was calculated as the required sum, based on early work
the Council had done on a strategic approach to mitigation on a shared-costs basis in
relation to the grant of planning permission at the Secmanton Lane site in 2008 and
the likely population which would occupy the 65 houses to be built on the
development site. This contribution was to be secured under a planning agreement
made under section 106 of the 1990 Act. Ms Rush noted:
“This contribution is to be spent to offset impacts with the
[SPA and SAC] themselves, by a variety of visitor management
measures; on monitoring of impact; and as a contribution
towards a major recreational site to attract people away from
the SPA/SAC.”

39.

In the conclusion of the Council’s appropriate assessment, Ms Rush stated:

“As a result of this Appropriate Assessment [the Council]
concludes that this proposal will have no significant effect on
[the SPA and the SAC] subject to the mitigation measures set
out [in the assessment].”
40.

Ms Rush supplied the Council’s screening assessment and appropriate assessment to
Natural England. By an email dated 29 June 2011, Natural England confirmed that it
agreed with the conclusions of the appropriate assessment. It supported the proposal
to require a condition in relation to the quality of the POS, since “The design of the
POS will be particularly important if it is to ‘soak up’ as much recreation pressure as
possible from the SPA.”

41.

In the event, on 21 July 2011 the Council refused Bellway’s application for planning
permission for reasons unrelated to the Habitats Directive. Bellway appealed to the
Secretary of State, who appointed the Inspector. The appeal was held by way of a
public inquiry, which opened on 31 January 2012.

42.

During the inquiry, GIE’s representative cross-examined Bellway’s planning
consultant on ecology issues, with the result that the Inspector adjourned the inquiry
to allow Bellway an opportunity to instruct an expert ecologist to deal with the
detailed ecological matters raised by GIE.

43.

Bellway then instructed Mr Goodwin as an expert. Mr Goodwin prepared a lengthy
and detailed proof of evidence, to be adduced at the inquiry. In his proof of evidence,
Mr Goodwin set out his view that the proposed development was not likely to have a
significant effect on the SPA and the SAC within the meaning of the first limb of
Article 6(3) of the Habitats Directive, either alone or in combination with other plans
or projects (see, e.g., the summary of his evidence at para. 3.4 of his proof; also paras.
5.33 and 8.5).

44.

Mr Goodwin referred to the relevant legislation, including in particular the Habitats
Regulations and the Habitats Directive, and to the guidance given by the ECJ in its
leading judgment in the Waddenzee case (Case C-127/02, Landelijke Vereniging to
Behoud van de Waddenzee v Staatsecretaris van Landbouw, Natuurbeheer en Visserij
[2005] 2 CMLR 31) (paras. 5.2 to 5.11 of his proof). He also referred to the judgment
of Sullivan J (as he then was) in the Hart case, above, to explain that in his (Mr
Goodwin’s) view it was permissible to take account of mitigation or avoidance
measures which form an integral part of the plan or project when applying the test in
the first limb of Article 6(3) of the Habitats Directive (paras. 5.12 to 5.14 of his proof;
also, paras. 5.27 to 5.33). In Section 8 of his proof, entitled “Predicted Effects and
Strategy for Avoidance, Mitigation and Enhancement”, Mr Goodwin set out the detail
of his reasoning on the potential likely effects upon the SPA and the SAC.

45.

In my view, Mr Goodwin’s proof of evidence is careful and considered, and shows a
good understanding of the factors relevant to protection of the SPA and the SAC.

46.

Mr Jones submitted that Mr Goodwin’s evidence amounted merely to assertion,
unsupported by any objective evidence. I do not agree. Three points should be made.
First, I consider that on a fair reading of Mr Goodwin’s proof of evidence it can be
seen that he has drawn on specific information relevant to the SPA and the SAC, as
well as the development site and proposed mitigation measures, in a manner which

supports in an entirely conventional and acceptable way his expressions of opinion as
an ecological expert. By way of example, at paras. 10.4 and 10.5 of his proof, he
pointed out that, contrary to the suggestion made by GIE’s representative at the
inquiry, it was not appropriate to use the analogy of mitigation measures developed
for heathland sites (a 400m exclusion zone), where ground nesting birds might be
subject to predation by cats, since for the SPA “the designating bird features are
wintering or passage species and access to large parts of the site is not possible in any
event” (because it is marshland or cut off by water). He referred to the Interim Report
and the Disturbance Study, as appropriate. Mr Goodwin demonstrated a good
understanding of the particular ecological and mitigation features relevant to the SPA
and the SAC. Contrary to Mr Jones’s contention, Mr Goodwin’s evidence was very
far from being unsupported, free-standing assertion.
47.

Secondly, in my view it is acceptable and to be expected that an expert will draw on
his own background knowledge, experience and expertise in the field to inform the
opinions which constitute his evidence to a relevant decision-maker (here, the
Inspector). That is, indeed, in large part the point of looking to expert witnesses to
provide assistance on technical matters. In this case, Mr Goodwin’s own practical
experience, the practical experience of ecologists generally and the knowledge shared
between them all informed the expertise which he was able to bring to bear in giving
his views regarding the effects of the development and the practical impact and
viability of the mitigation options which he reviewed in his proof of evidence.

48.

Thirdly, expert evidence of the kind given by Mr Goodwin was objective evidence on
which the competent authority, the Inspector, was entitled to rely in making his
assessment for the purposes of Article 6(3) of the Directive. Where, as in this case, an
assessment is called for of impacts on bird species and of how large numbers of
people might be expected to react to incentives to direct their recreational habits away
from a protected site or of how on-site control measures could be expected to limit
their impact, the views of an expert ecologist drawing on his practical experience and
knowledge of the effectiveness of ecological initiatives elsewhere may constitute
highly material and relevant objective evidence. The Inspector clearly thought he
would be assisted by such evidence, which is why he adjourned the inquiry to provide
an opportunity for Bellway to provide it. It cannot be said that this indicates any error
of approach on the part of the Inspector. On the contrary, in my view it indicates the
care with which the Inspector approached the question of application of the Habitats
Directive in this case.

49.

In Section 8 of his proof of evidence, Mr Goodwin referred to the Council’s screening
assessment and its appropriate assessment, discussed the JIA then in place and
endorsed the conservation contribution for the development site of £26,252.36 (paras.
8.77 to 8.97 of his proof). At para. 8.97 he noted that Natural England had confirmed
that the contribution measures were appropriate in scale to avoid any significant
adverse effects on the SPA and the SAC. He also discussed the targeted use of the
contributions, as contemplated by the Interim Report, the JIA and the Council’s
“Submissions on Section 106 Contributions” produced for the inquiry, in relation to
site-specific mitigation projects identified by the Council (as measures additional to
the three strategic SANGs), including provision of a warden and patrol boat, a bylaw
review, additional signage and monitoring measures (paras. 8.98 to 8.104 of his
proof).

50.

Then, in an important part of his proof of evidence, Mr Goodwin reviewed the status
and robustness of the joint approach to strategic mitigation on which the Council
sought to rely: paras. 8.105ff. He discussed the evidence base for the joint approach,
in particular by reference to Footprint Ecology’s Interim Report (paras. 8.110 to
8.114). He agreed with Footprint Ecology’s view that it would be “appropriate to rely
upon an interim strategy [i.e. what had by this time been developed as the JIA], where
Natural England are consulted on the specific details of an individual plan/project,
such as is the case with the Appeal Site” (para. 8.114; see also para. 8.5 of the Interim
Report, set out above). Mr Goodwin discussed the effectiveness of use of interim
strategies elsewhere, of which he had knowledge (paras. 8.115 to 8.118). He again
emphasised, at para. 8.118, the importance of Natural England’s advice being sought
“on a case by case basis, notwithstanding the adoption of a [joint interim] strategy”.
The involvement of Natural England, case by case, would ensure that a properly
precautionary approach to the safeguarding of protected sites would be applied. Then
Mr Goodwin turned to discuss the position of Natural England regarding interim
mitigation strategies, which was that it was willing to endorse such strategies (paras.
8.119 to 8.122).

51.

In the following paragraphs of his proof (paras, 8.123 to 8.135), Mr Goodwin
discussed the impact of the development site on the SPA and the SAC on a standalone basis and also in combination with other projects. His view was that, considered
alone, the development proposal would “at worst give rise to a de minimis effect”, so
that no “appropriate assessment” would be required on that basis under the second
limb of Article 6(3): paras. 8.123, 8.126 and 8.132. Even in combination with other
residential developments which were planned, Mr Goodwin was doubtful that the
effects of the development site upon the SPA and the SAC would rise above the de
minimis level (paras. 8.126 to 8.128 and 8.132). However, even assuming that they
might do, the in-combination effects from the development site would be subject to
the adoption of the mitigation or avoidance measures reviewed by him, and on that
footing his view was that they would not be likely to give rise to significant effects on
the protected sites, within the meaning of Article 6(3) of the Habitats Directive (paras.
8.132 to 8.135; see also paras. 3.4 and 5.31).

52.

Mr Goodwin was cross-examined on his proof of evidence when the inquiry resumed
on 2 March 2012. He was the only expert ecologist to give oral evidence. It is clear
that the Inspector considered that he could place weight on Mr Goodwin’s evidence.
The Inspector was lawfully entitled to take that approach.

53.

In his Report, the Inspector accepted Mr Goodwin’s evidence and approach, to the
effect that on the material available by the time of the inquiry the compatibility of the
proposed development at Sentry’s Farm could be determined under the first limb of
Article 6(3) of the Habitat’s Directive, on a screening assessment, without the need to
proceed further to conduct an “appropriate assessment” under the second limb of that
provision. The Inspector dealt with the relevant ecology issues at paras. 25ff of his
Report, as follows (footnotes omitted):
“25 The appeal site lies in reasonably close proximity to the
Exe Estuary Special Protection Area (SPA) and RAMSAR site
and somewhat further away from the Dawlish Warren Special
Area of Conservation (SAC). The Council have previously
undertaken an initial screening assessment in line with the

requirements of the Conservation of Habitats and Species
Regulations 2010 (HSR) into whether the proposed
development would be likely to result in a significant effect on
this site. They concluded from this initial assessment that an
Appropriate Assessment (AA) was necessary and consequently
undertook such an assessment. The result of the AA was that
the Council concluded that the proposed development would
have no significant effect on the SPA/RAMSAR site or the
SAC.
26 In an email dated 29 June 2011 Natural England confirmed
that they agreed with the conclusions of this AA. In a Secretary
of State decision regarding Land at Dilley Lane, Hartley
Witney, it is made clear that the Secretary of State continues to
give great weight to the views of NE as the appropriate nature
conservation body in relation to the application of the
Conservation (Natural Habitats &c) Regulations 1994 and
consequently I give considerable weight to their conclusion
relating to the Council’s AA. Notwithstanding this however, it
falls to me as the ‘Competent Authority’ to determine whether
the proposed development complies with the HSR.
27 The Conservation Objectives for the Exe Estuary SPA are
to maintain the following habitats and geological features in
favourable condition with particular reference to any
dependent component special interest features for which the
land is designated. The habitats listed are littoral sediment,
supra-littoral sediment, fen, marsh and swamp and neutral
grassland and the geological features are coastal cliffs and
foreshore. For Dawlish Warren SAC the Conservation
Objectives are similar with the habitat types being supra-littoral
sediment and littoral sediment, and the geological feature being
active process geomorphological.
28
The screening assessment undertaken by the Council
identified disturbance of bird populations, physical damage to
the habitats and invertebrate communities by recreational users
and pollution from discharges of surface water and drains as the
potential hazards to the Exe Estuary SPA and Dawlish Warren
SAC. They noted that recreational use was already causing
significant disturbance to birds and also physical damage to
habitats and invertebrate communities. I note however that in
the Exe Estuary SSSI condition assessment undertaken by NE
there is no mention of recreational use causing disturbance and
damage or having an adverse effect on qualifying bird species.
The Council also identified that any impacts from the proposed
development would be part of a future in-combination effect of
about 15000 houses in Teignbridge and a further 28000 in
Exeter and East Devon. From this information the Council
concluded that there would be a Likely Significant Effect.

29
Consequently an Appropriate Assessment (AA) was
undertaken which identified that the proposed public open
space on the site would be of too small an area to fully mitigate
the impact of the proposed development. In the absence of a
robust mitigation package specific to the Exe Estuary and
Dawlish Warren, the Council have accepted advice from NE
that a Joint Interim Approach to securing recreation mitigation
(JIA) would be suitable. Such an approach has been used for
the Thames Basin Heaths and Dorset Heathlands Special
Protection Areas and was utilised by the Council for a
residential development proposal at Secmaton Lane, Dawlish.
This approach to securing recreational mitigation is operated
jointly with Exeter City Council and East Devon District
Council and was adopted in November 2011. The outcome of
this approach is that a contribution would be required from
residential development, based on the likely number of
residents, to be spent on a variety of visitor management
measures, on monitoring of the impact of visitors, and towards
the provision of a major recreational site to attract people away
from the SPA/SAC.
30 During the Inquiry my attention was drawn to an interim
report (IR) produced by Footprint Ecology. This report related
to strategic planning and impacts from recreation on the Exe
Estuary SPA and the Dawlish Warren SAC. The IR indicated
that there is a clear relationship between the distance people
live from the estuary and how often people visit, and GIE
pointed out that the IR suggests that there may be a need for
restrictions to be placed on development in close proximity to
the most sensitive parts of the European sites. Conversely, the
IR also states that proposed options for growth in very close
proximity need to be carefully checked to ensure that adequate
and appropriate measures can be implemented to prevent an
increase in recreational pressure causing further harm to
European sites. To my mind that is the very purpose of
considering the proposed development against the requirements
of the HSR. I also note that the sensitive habitats (intertidal,
shore and open water) within the SPA and the SAC are at least
2.5km to 3km from the appeal site.
31 The IR also concludes that in terms of visitors to the Exe,
alternative sites and green infrastructure are not likely to be
effective alone. However, it goes on to say that such measures
may be effective if combined with on-site management
measures that may serve to deter visitors, and gives an example
of such a measure as dog control orders in certain areas.
32 This is very much the approach taken by the JIA, and as
well as the provision of a strategic suitable alternative natural
green space (SANGS), I was made aware of a list of schemes

that would form part of this approach, including enforcement of
exclusion zones, provision of a patrol boat, dog control orders
and enhanced signage. Overall, notwithstanding that the Exe
Estuary SPA and the Dawlish Warren SAC are estuarine
habitats as opposed to heathlands, I consider the JIA and its
outcomes to be an acceptable way of achieving the required
mitigation.
33 In arriving at this conclusion I am aware that the JIA is an
interim measure that tends towards a ‘one size fits all
approach’. I consider, however, particularly in view of the
housing shortage in the district, that it would be inappropriate
for planning permission for residential development to be
consistently refused until such time as a final mitigation
package is produced.
34 The AA undertaken by the Council further noted that the
extent to which the on-site public open space would attract
every day recreational use away from the SPA and SAC would
be dependent on its quality and continuing management, and
recommended a variety of landscape features and the division
of the area into several small visually contained areas. The AA
also noted that full details of the sustainable drainage scheme
(SUD) would be needed before the commencement of
development. If I ultimately conclude in favour of the
appellants, then I consider that it is perfectly acceptable from a
legal and planning perspective for the details of the SUD and
the landscape features to be approved through a suitable
planning condition. This would enable the Council to ensure
that no harmful discharges would occur to the SPA and SAC
and to have control over the design of the public open space.
35 Evidence produced by the appellants makes the point that
the SPA and SAC are not designated on account of breeding
birds, but on account of their passage and over-wintering bird
populations. The appellants also point to the fact that the
Exminster Marshes Nature Reserve is accessible from the
appeal site. This reserve has been designed to alleviate pressure
from visitors on the SPA site. There are also large expanses of
accessible forest about 8km from the appeal site, which may
well be preferable for dog walkers. The appellants also point to
the fact that much of the SPA is not well suited to public
access, comprising mud flats and saltmarsh.
36 Rule 6 parties considered that as the appeal site is within
400m of a European site then mitigation is not possible.
However, from the evidence that is available to me it would
seem that this approach stems from the delivery plan and
guidance associated with the Thames Basin Heaths, and is not
strictly applicable to the case before me. The types of habitats
involved here differ from a heath, as do the types of species

involved and the accessibility, and consequently I am not
persuaded that a 400m rule applies.
37 It is acknowledged by both main parties that the on-site
public open space (POS) will be smaller than that required to
fully mitigate the impact on the SPA and SAC, and will to an
extent be compromised by the provision of the SUD. However,
this POS is over and above the primary mitigation measure, the
contributions under the JIA, and this is not therefore an issue
that can be afforded significant weight.
38
Overall, taking into consideration the conservation
objectives of the SPA and the SAC, and the proposed
mitigation measures and other factors that I have outlined
above, I conclude that the proposed development, even when
combined with other development, would not be likely to give
rise to any significant effects on either the SPA or the SAC.
There would therefore be no conflict with the requirements of
paragraph 118 of the Framework. This makes clear, amongst
other things, that if significant harm resulting from a
development cannot be avoided, adequately mitigated, or, as a
last resort, compensated for, then planning permission should
be refused.
39 My attention has been drawn to paragraph 119 of the
Framework, which makes clear that the presumption in favour
of sustainable development does not apply where development
requiring appropriate assessment under the Birds or Habitats
Directive is being considered, planned or determined. Whilst an
Appropriate Assessment was undertaken by the Council at
application stage, in light of my findings above, I have found
no necessity for repeating this process. Consequently, the
presumption in favour of sustainable development applies to
this determination.”
54.

The Inspector granted planning permission for the development, subject to a number
of conditions. These included that the developer should enter into an agreement under
section 106 of the 1990 Act to pay the Conservation Contribution and a condition that
no development should take place until details of the design, layout, equipment and
future maintenance of the POS had been approved by the Council (condition 6). This
was directed to ensuring that the POS on the development site would be of sufficient
quality, and so likely to “soak up” recreational pressure away from the SPA (as
Natural England had put it, in its email of 29 June 2011).

Discussion
The Habitats Directive Ground
55.

Although it might be said that the Appellant appears to have an uphill struggle in
relation to this Ground, since the Council in its appropriate assessment, Footprint
Ecology in its Interim Report, Natural England and the only expert ecologist witness

at the inquiry, Mr Goodwin, as well as the Inspector, all considered that the
development proposal would not be likely to or would not have any significant
adverse effect on the SPA and the SAC, once mitigation measures were taken into
account, Mr Jones rightly reminded us that the test under both limbs of Article 6(3) is
a stringent one in law. If all those bodies and persons have not applied the correct
legal approach, then this Ground of challenge and appeal would be made out.
(i)

A strict precautionary approach

56.

The Waddenzee judgment is the leading judgment of the ECJ on the interpretation of
the Habitats Directive. The case concerned authorisations given for mechanical cockle
fishing in respect of a protected site in the Netherlands. In view of their significance
for the present case, I set out certain important passages in both the Advocate
General’s Opinion and the judgment of the Court in full.

57.

AG Kokott set out her view that the circumstances in which a screening opinion under
the first limb of Article 6(3) may be found to exclude the need for an appropriate
assessment are very limited, as follows (footnotes are omitted in the quotations
below):
“69. As regards the degree of probability of significant adverse
effect, the wording of various language versions is not
unequivocal. The German version appears to be the broadest
since it uses the subjunctive “könnte” (could). This indicates
that the relevant criterion is the mere possibility of an adverse
effect. On the other hand, the English version uses what is
probably the narrowest term, namely “likely”, which would
suggest a strong possibility. The other language versions appear
to lie somewhere between these two poles. Therefore,
according to the wording it is not necessary that an adverse
effect will certainly occur but that the necessary degree of
probability remains unclear.
70. Since the normal authorisation procedure is intended to
prevent protection areas being affected by plans or projects, the
requirements relating to the probability of an adverse effect
cannot be too strict. If the possibility of an appropriate
assessment were ruled out in respect of plans and projects
which had only a 10 per cent likelihood of having a significant
adverse effect, statistically speaking one in ten measures
precisely under this limit would have significant effects.
However, all such measures could be authorised without further
restrictions. Consequently, such a specific probability standard
would give rise to fears that Natura 2000 would slowly
deteriorate. Furthermore, the appropriate assessment is also
precisely intended to help establish the likelihood of adverse
effects. If the likelihood of certain adverse effects is unclear,
this militates more in favour than against an appropriate
assessment.

71. In principle, the possibility of avoiding or minimising
adverse effects should be irrelevant as regards determining the
need for an appropriate assessment. It appears doubtful that
such measures could be carried out with sufficient precision in
the absence of the factual basis of a specific assessment.
72. On the other hand, it would be disproportionate to regard
any conceivable adverse effect as grounds for carrying out an
appropriate assessment. Adverse effects, which are not obvious
in view of the site's conservation objectives, may be
disregarded. However, this can be assessed and decided on only
on a case-by-case basis.
73. In that regard the criterion must be whether or not
reasonable doubt exists as to the absence of significant adverse
effects. In assessing doubt, account will have to be taken, on
the one hand, of the likelihood of harm and, on the other, also
of the extent and nature of such harm. Therefore, in principle
greater weight is to be attached to doubts as to the absence of
irreversible effects or effects on particularly rare habitats or
species than to doubts as to the absence of reversible or
temporary effects or the absence of effects on relatively
common species or habitats.
74. Therefore, an appropriate assessment is always necessary
where reasonable doubt exists as to the absence of significant
adverse effects.”
58.

Later, at paras. 85 and 86 of her Opinion, AG Kokott said this:
“85. Thus, in principle any adverse effect on the conservation
objectives must be regarded as a significant adverse effect on
the integrity of the site concerned. Only effects which have no
impact on the conservation objectives are relevant for the
purposes of Art.6(3) of the habitats directive.
86. The answer to this part of the third question must therefore
be that any effect on the conservation objectives has a
significant effect on the site concerned.”

59.

At paras. 95 to 111 of her Opinion, AG Kokott again emphasised the strictness of the
tests in Article 6(3) to safeguard a protected site, as follows:
“i) Appropriate assessment
95. It should first be noted that the habitats directive does not
lay down any methods for carrying out an appropriate
assessment. In this respect it may be helpful to refer to the
relevant documents of the Commission, even though they are
not legally binding. The Court can in no way draw up, in
abstract terms, a particular method for carrying out an

appropriate assessment. However, it is possible to derive
certain framework conditions from the directive.
96. Most languages versions, and also the 10th recital in the
preamble to the German version, expressly require an
appropriate assessment. As the Commission in particular
correctly states, it is also clear from the wording of Art.6(3) of
the habitats directive that an appropriate assessment must
precede agreement to a plan or project and that it must take
account of cumulative effects which arise from combination
with other plans or projects.
97. This assessment must, of necessity, compare all the adverse
effects arising from the plan or project with the site's
conservation objectives. To that end, both the adverse effects
and the conservation objectives must be identified. The
conservation objectives can be deduced from the numbers
within the site. However, it will often be difficult to encompass
all adverse effects in an exhaustive manner. In many areas there
is considerable scientific uncertainty as to cause and effect. If
no certainty can be established even having exhausted all
scientific means and sources, it will consequently be necessary
also to work with probabilities and estimates. They must be
identified and reasoned.
98. Following an appropriate assessment, a reasoned judgment
must be made as to whether or not the integrity of the site
concerned will be adversely affected. In that respect it is
necessary to list the areas in which the occurrence or absence of
adverse effects cannot be established with certainty and also the
conclusions drawn therefrom.
ii) Taking account of the precautionary principle and
permissible doubts as regards the authorisation of plans and
projects
99. As regards the decision on authorisation, the second
sentence of the German version of the second sentence of
Art.6(3) of the habitats directive provides that such decision is
to be taken only when, in the light of the conclusions of the
assessment of the implications for the site, the competent
authorities have ascertained that it will not adversely affect the
integrity of the site concerned. As the Commission correctly
emphasises, the other language versions go further than a mere
“ascertainment” in that they require that the competent
authorities establish certainty in this respect. Therefore, it must
be concluded that the ascertainment required for agreement in
the German version can be made only when, in the light of the
conclusions of the assessment of the implications for the site,
the competent authorities are certain that it will not adversely
affect the integrity of the site concerned. Therefore, as regards

the decision the decisive factor is not whether such adverse
effect can be proven but—conversely—that the authorising
authorities ascertain that there are no such effects.
100. This rule gives concrete expression to the precautionary
principle laid down in Art.174(2) EC in relation to a protection
area covered by Natura 2000. The precautionary principle is not
defined in Community law. It is examined in case law primarily
in so far as protective measures may be taken, where there is
uncertainty as to the existence or extent of risks, without having
to wait until the reality and seriousness of those risks become
fully apparent. Therefore, the decisive factor is the element of
scientific uncertainty as to the risks involved. However, in each
particular case the action associated with the protective
measures must be proportionate to the assumed risk. In that
regard the Commission stated in its communication on the
precautionary principle that judging what is an “acceptable”
level of risk for society is an eminently political responsibility.
Such responsibility can be met only where the scientific
uncertainty is minimised before a decision is taken by using the
best available scientific means.
101. Accordingly, the rulings of the Court did not concern a
“failure to observe” the precautionary principle in abstract
terms, but the application of provisions which give expression
to the precautionary principle in relation to certain areas. On
the one hand, these provisions normally provide for a
comprehensive scientific assessment and, on the other, specify
the acceptable level of risk which remains after this assessment
in each case or the margin of discretion of the relevant
authorities.
102. Article 6(3) of the habitats directive constitutes such a
rule. In order to avoid adverse effects on the integrity of Natura
2000 sites as a result of plans and projects, provision is first
made for the use of the best available scientific means. This is
done by means of a preliminary assessment of whether there
are likely to be significant effects and then, where necessary, an
appropriate assessment is carried out. The level of risk to the
site which is still acceptable after this examination is set out in
the second sentence of Art.6(3) . According to that provision,
the authorising authority can grant authorisation only when it is
certain that the integrity of the site concerned will not be
adversely affected. Consequently, remaining risks may not
undermine this certainty.
103. However, it could be contrary to the principle of
proportionality, which is cited by PO Kokkelvisserij, to require
certainty as to the absence of adverse effects on the integrity of
the site concerned before an authority may agree to a plan or
project.

104. It is settled case law that the principle of proportionality is
one of the general principles of Community law. A measure is
proportionate only where it is both appropriate and necessary
and not disproportionate to the objective pursued. This
principle is to be taken into account in interpreting Community
law.
105. The authorisation threshold laid down in the second
sentence of Art.6(3) of the habitats directive is capable of
preventing adverse effects on sites. No less stringent means of
attaining this objective with comparable certainty is evident.
There could be doubts only as regards the relationship between
the authorisation threshold and the protection of the site which
can be achieved thereby.
106. However, disproportionate results are to be avoided in
connection with the derogating authorisation provided for in
Art.6(4) of the habitats directive. Under this provision, plans or
projects may be authorised, by way of derogation, in spite of a
negative assessment of the implications for the site where there
are imperative reasons of overriding public interest, there are
no alternative solutions and all compensatory measures
necessary to ensure that the overall coherence of Natura 2000
have been taken. Thus, in Art.6(3) and (4) of the habitats
directive the Community legislature itself set out the
relationship between nature conservation and other interests.
Consequently, no failure to observe the principle of
proportionality can be established.
107. However, the necessary certainty cannot be construed as
meaning absolute certainty since that is almost impossible to
attain. Instead, it is clear from the second sentence of Art.6(3)
of the habitats directive that the competent authorities must
take a decision having assessed all the relevant information
which is set out in particular in the appropriate assessment. The
conclusion of this assessment is, of necessity, subjective in
nature. Therefore, the competent authorities can, from their
point of view, be certain that there will be no adverse effects
even though, from an objective point of view, there is no
absolute certainty.
108. Such a conclusion of the assessment is tenable only where
the deciding authorities at least are satisfied that there is no
reasonable doubt as to the absence of adverse effects on the
integrity of the site concerned. As in the case of a preliminary
assessment—provided for in the first sentence of Art.6(3) of the
habitats directive—to establish whether a significant adverse
effect on the site concerned is possible, account must also be
taken here of the likelihood of harm occurring and the extent
and nature of the anticipated harm. Measures to minimise and
avoid harm can also be of relevance. Precisely where scientific

uncertainty exists, it is possible to gain further knowledge of
the adverse effects by means of associated scientific
observation and to manage implementation of the plan or
project accordingly.
109. In any event, the decisive considerations must be set out in
the authorisation. They may be reviewed at least in so far as the
authorising authorities' margin of discretion is exceeded. This
would appear to be the case in particular where the findings of
an appropriate assessment on possible adverse effects are
contested without cogent factual arguments.
110. It is uncertain whether the Netherlands rule on the need for
obvious doubt complies with the level of acceptable risk thus
defined. It classifies as acceptable a risk of adverse effects
which can still give rise to doubts which are reasonable but not
obvious. However, such reasonable doubts would preclude the
certainty that the integrity of the site concerned will not be
adversely affected which is necessary under Community law.
The Raad van State's comments on the available scientific
knowledge confirms this assessment. It refers to an expert
report which concludes that there are gaps in knowledge and
that the majority of the available research findings which are
cited do not point unequivocally to serious adverse
(irreversible) effects on the ecosystem. However, this finding
merely means that serious adverse effects cannot be ascertained
with certainty, not that they certainly do not exist.
111. In summary, the answer to the fourth question—in so far
as it relates to Art.6(3) of the habitats directive—must be that
an appropriate assessment must:
— precede agreement to a plan or project;
— take account of cumulative effects; and
— document all adverse effects on conservation objectives.
The competent authorities may agree to a plan or project only
where, having considered all the relevant information, in
particular the appropriate assessment, they are certain that the
integrity of the site concerned will not be adversely affected.
This presupposes that the competent authorities are satisfied
that there is no reasonable doubt as to the absence of such
adverse effects.”
60.

The Court of Justice adopted the Advocate General’s approach, in substance, in the
following passages of its judgment:
“39. According to the first sentence of Art.6(3) of the Habitats
Directive, any plan or project not directly connected with or

necessary to the management of the site but likely to have a
significant effect thereon, either individually or in combination
with other plans or projects, is to be subject to appropriate
assessment of its implications for the site in view of the site's
conservation objectives.
40. The requirement for an appropriate assessment of the
implications of a plan or project is thus conditional on its being
likely to have a significant effect on the site.
41. Therefore, the triggering of the environmental protection
mechanism provided for in Art.6(3) of the Habitats Directive
does not presume—as is, moreover, clear from the guidelines
for interpreting that article drawn up by the Commission,
entitled “Managing Natura 2000 Sites: The provisions of
Article 6 of the ‘Habitats’ Directive (92/43/EEC) ” —that the
plan or project considered definitely has significant effects on
the site concerned but follows from the mere probability that
such an effect attaches to that plan or project.
42. As regards Art.2(1) of Directive 85/337 , the text of which,
essentially similar to Art.6(3) of the Habitats Directive,
provides that “Member States shall adopt all measures
necessary to ensure that, before consent is given, projects likely
to have significant effects on the environment … are made
subject to an assessment with regard to their effects”, the Court
has held that these are projects which are likely to have
significant effects on the environment.
43. It follows that the first sentence of Art.6(3) of the Habitats
Directive subordinates the requirement for an appropriate
assessment of the implications of a plan or project to the
condition that there be a probability or a risk that the latter will
have significant effects on the site concerned.
44. In the light, in particular, of the precautionary principle,
which is one of the foundations of the high level of protection
pursued by Community policy on the environment, in
accordance with the first subparagraph of Art.174(2) EC, and
by reference to which the Habitats Directive must be
interpreted, such a risk exists if it cannot be excluded on the
basis of objective information that the plan or project will have
significant effects on the site concerned. Such an interpretation
of the condition to which the assessment of the implications of
a plan or project for a specific site is subject, which implies that
in case of doubt as to the absence of significant effects such an
assessment must be carried out, makes it possible to ensure
effectively that plans or projects which adversely affect the
integrity of the site concerned are not authorised, and thereby
contributes to achieving, in accordance with the third recital in
the preamble to the Habitats Directive and Art.2(1) thereof, its

main aim, namely, ensuring biodiversity through the
conservation of natural habitats and of wild fauna and flora.
45. In the light of the foregoing, the answer to Question 3(a)
must be that the first sentence of Art.6(3) of the Habitats
Directive must be interpreted as meaning that any plan or
project not directly connected with or necessary to the
management of the site is to be subject to an appropriate
assessment of its implications for the site in view of the site's
conservation objectives if it cannot be excluded, on the basis of
objective information, that it will have a significant effect on
that site, either individually or in combination with other plans
or projects.
…
46. As is clear from the first sentence of Art.6(3) of the
Habitats Directive in conjunction with the 10th recital in its
preamble, the significant nature of the effect on a site of a plan
or project not directly connected with or necessary to the
management of the site is linked to the site's conservation
objectives.
47. So, where such a plan or project has an effect on that site
but is not likely to undermine its conservation objectives, it
cannot be considered likely to have a significant effect on the
site concerned.
48. Conversely, where such a plan or project is likely to
undermine the conservation objectives of the site concerned, it
must necessarily be considered likely to have a significant
effect on the site. As the Commission in essence maintains, in
assessing the potential effects of a plan or project, their
significance must be established in the light, inter alia, of the
characteristics and specific environmental conditions of the site
concerned by that plan or project.
…
52. As regards the concept of “appropriate assessment” within
the meaning of Art.6(3) of the Habitats Directive, it must be
pointed out that the provision does not define any particular
method for carrying out such an assessment.
53. None the less, according to the wording of that provision,
an appropriate assessment of the implications for the site
concerned of the plan or project must precede its approval and
take into account the cumulative effects which result from the
combination of that plan or project with other plans or projects
in view of the site's conservation objectives.

54. Such an assessment therefore implies that all the aspects of
the plan or project which can, either individually or in
combination with other plans or projects, affect those
objectives must be identified in the light of the best scientific
knowledge in the field. Those objectives may, as is clear from
Arts 3 and 4 of the Habitats Directive, in particular Art.4(4), be
established on the basis, inter alia, of the importance of the
sites for the maintenance or restoration at a favourable
conservation status of a natural habitat type in Annex I to that
directive or a species in Annex II thereto and for the coherence
of Natura 2000, and of the threats of degradation or destruction
to which they are exposed.
55. As regards the conditions under which an activity such as
mechanical cockle fishing may be authorised, given Art.6(3) of
the Habitats Directive and the answer to the first question, it
lies with the competent national authorities, in the light of the
conclusions of the assessment of the implications of a plan or
project for the site concerned, to approve the plan or project
only after having made sure that it will not adversely affect the
integrity of that site.
56. It is therefore apparent that the plan or project in question
may be granted authorisation only on the condition that the
competent national authorities are convinced that it will not
adversely affect the integrity of the site concerned.
57. So, where doubt remains as to the absence of adverse
effects on the integrity of the site linked to the plan or project
being considered, the competent authority will have to refuse
authorisation.
58. In this respect, it is clear that the authorisation criterion laid
down in the second sentence of Art.6(3) of the Habitats
Directive integrates the precautionary principle and makes it
possible effectively to prevent adverse effects on the integrity
of protected sites as the result of the plans or projects being
considered. A less stringent authorisation criterion than that in
question could not as effectively ensure the fulfilment of the
objective of site protection intended under that provision.
59. Therefore, pursuant to Art.6(3) of the Habitats Directive ,
the competent national authorities, taking account of the
conclusions of the appropriate assessment of the implications of
mechanical cockle fishing for the site concerned, in the light of
the site's conservation objectives, are to authorise such activity
only if they have made certain that it will not adversely affect
the integrity of that site. That is the case where no reasonable
scientific doubt remains as to the absence of such effects.

60. Otherwise, mechanical cockle fishing could, where
appropriate, be authorised under Art.6(4) of the Habitats
Directive, provided that the conditions set out therein are
satisfied.
61. In view of the foregoing, the answer to the fourth question
must be that, under Art.6(3) of the Habitats Directive , an
appropriate assessment of the implications for the site
concerned of the plan or project implies that, prior to its
approval, all the aspects of the plan or project which can, by
themselves or in combination with other plans or projects,
affect the site's conservation objectives must be identified in the
light of the best scientific knowledge in the field. The
competent national authorities, taking account of the
appropriate assessment of the implications of mechanical
cockle fishing for the site concerned in the light of the site's
conservation objectives, are to authorise such an activity only if
they have made certain that it will not adversely affect the
integrity of that site. That is the case where no reasonable
scientific doubt remains as to the absence of such effects.”
61.

The strict precautionary approach in the Waddenzee case was followed and again
emphasised in Case C-258/11, Sweetman v An Bord Pleanala [2014] PTSR 1092.
AG Sharpston explained the “very low” threshold under the first limb of Article 6(3):
paras. 45-49 of her Opinion. “In case of doubt” whether there may be significant
effects on a protected site, an appropriate assessment is required (para. 47). The CJEU
(Third Chamber) in its judgment did not indicate any doubt as to the correctness of
this approach. Like the Advocate General, it emphasised that Article 6 should be
construed as a coherent whole (para. 32 of the judgment); that the competent national
authorities should only authorise a plan or project pursuant to Article 6(3) where “once all aspects of the plan or project have been identified which can, by themselves
or in combination with other plans or projects, affect the conservation objectives of
the site concerned, and in the light of the best scientific knowledge in the field” - they
are “certain” that the plan or project will not have lasting adverse effects on the
protected site, i.e. “where no reasonable scientific doubt remains as to the absence of
such effects” (para. 40 of the judgment); and that the assessment under Article 6(3)
“cannot have lacunae and must contain complete, precise and definitive findings and
conclusions capable of removing all reasonable scientific doubt as to the effects of the
works proposed on the protected site concerned” (para. 44 of the judgment). See also,
among a number of other authorities to similar effect, Case C-43/10, Nomarchiaki
Aftodioikisi Aitoloakarnanias [2013] Env LR 21, paras. [109]-[117].

62.

The importance of applying a precautionary approach under Article 6(3), to ensure
that appropriate protection for a protected site will be in place before any significant
harmful effects occur in relation to the site, was again emphasised in Case C-418/04,
Commission v Ireland [2007] ECR I-10947, at para. 208. There, the ECJ emphasised
that an ability on the part of a relevant public authority to take steps to obtain
injunctive relief after any deterioration had occurred in respect of the protected site
would not constitute adequate protection for the purposes of the Habitats Directive,

since the protection under the Directive “requires that individuals be prevented in
advance from engaging in potentially harmful activities.”
63.
(ii)

Below, I assess the present case in the light of this guidance, after consideration of
certain other issues which arose on Mr Jones’s submissions.
Mitigation measures and compensation measures

64.

Issues have arisen in the authorities (a) whether any measures designed to mitigate or
eliminate possible adverse effects on a protected site from a plan or project may be
taken into account within Article 6(3) of the Habitats Directive, as distinct from being
relevant under Article 6(4), and, if so, (b) whether such measures may be taken into
account in applying the test in the first limb of Article 6(3), or may only be brought
into account as part of an “appropriate assessment” under the second limb of Article
6(3).

65.

As to (a), in my judgment it is clear that preventive safeguarding measures which
have the effect of eliminating completely or mitigating to some degree possible
harmful effects of a plan or project on a protected site (in the sense that they prevent
such effects from arising at all or to some degree) may be taken into account under
Article 6(3), and a competent authority is not confined to bringing them into account
under Article 6(4). If preventive safeguarding measures have the effect of preventing
harmful effects from arising, or reduce them to a level where they are not significant,
then the conservation objectives of Article 6(3) of the Habitats Directive will have
been fulfilled to the requisite standard stipulated by the Directive, as interpreted by
the Court of Justice, and there would be no further discernible or proportionate
justification for preventing the plan or project from proceeding or for imposing the
stricter requirements involved in satisfying Article 6(4) before authorising it. As the
CJEU has said (see para. 23 of the judgment in Sweetman), “article 6 … must be
construed as a coherent whole in light of the conservation objectives pursued by the
Directive”: this approach points firmly in favour of this interpretation of Article 6(3).

66.

There is sometimes reference in cases and guidance to a distinction between
mitigation measures and compensation measures: see e.g. the European
Commission’s Guidance Document on Article 6(4) of the Habitats Directive
(2007/2012), referred to in the Opinion of AG Sharpston in Case C-521/12, Briels v
Minister van Infrastructuur en Milieu [2014] PTSR 1120, at paras. 8-10. One needs to
be careful here, because although the concept of “compensatory measures” is used in
Article 6(4), no definition is given; and, further, the concept of mitigation is not used
in the Habitats Directive itself, and the idea of mitigation is not always a precise one.
However, I think that the basic distinction which is relevant for purposes of the
application of the Habitats Directive is clear enough. If a preventive safeguarding
measure of the kind I have described is under consideration, which eliminates or
reduces the harmful effects which a plan or project would have upon the protected site
in question so that those harmful effects either never arise or never arise to a
significant degree, then it is directly relevant to the question which arises at the
Article 6(3) stage and may properly be taken into account at that stage. This view is
supported by para. 108 of AG Kokott’s Opinion in the Waddenzee case, where, in
relation to what may be brought into account as part of an “appropriate assessment”
under the second limb of Article 6(3), she says in terms: “Measures to minimise and
avoid harm can also be of relevance.” The part of the judgment of the Court which

corresponds with this part of her Opinion indicates no dissent from her approach.
Rather, the wide language used by the Court to indicate what should be brought into
account for the purposes of an “appropriate assessment” under Article 6(3) supports
it: an appropriate assessment requires “all aspects of the plan or project which can,
either individually or in combination with other plans or projects, affect [the
objectives of the Directive]” to be taken in to account (emphasis supplied), and
preventive safeguarding measures which would prevent harm from occurring meet
this description.
67.

The approach of AG Kokott, to treat preventive safeguarding measures as relevant at
the Article 6(3) stage, is also supported by other authority: see Case C-239/04,
Commission of the European Communities v Portuguese Republic [2006] ECR I10183, para. 35 of the Opinion of AG Kokott; paras. 31-33 and 36-38 in the Opinion
of AG Sharpston in Briels; and para. 28 of the judgment in Briels, where the ECJ said
this:
“… the application of the precautionary principle in the context
of the implementation of article 6(3) of the Habitats Directive
requires the competent national authority to assess the
implications of the project for [the protected site] concerned in
view of the site’s conservation objectives and taking into
account the protective measures forming part of that project
aimed at avoiding or reducing any direct adverse effects for the
site, in order to ensure that it does not adversely affect the
integrity of the site”.

68.

On the other hand, where measures are proposed which would not prevent harm from
occurring, but which would (once harm to a protected site has occurred) provide some
form of off-setting compensation so that the harm to the site is compensated by new
environmental enhancing measures elsewhere, then it cannot be said that those offsetting measures prevent harm from occurring so as to meet the preventive and
precautionary objectives of Article 6(3). In the case of off-setting measures, the
competent authority is asked to allow harm to a protected site to occur, on the basis
that this harm will be counter-balanced and offset by other measures to enhance the
environment elsewhere or in other ways. In order to allow the harm to a protected site
which Article 6(3) is supposed to ensure does not occur, a competent authority will
have to be satisfied that such harm can be justified under Article 6(4), taking account
of the off-setting compensation measures at the stage of analysis under Article 6(4).
Such measures would not be capable of bearing on the application of the tests under
Article 6(3), and so could not be relevant at the Article 6(3) stage.

69.

The Briels case was concerned with measures to create new meadow areas for a
protected species to compensate for harm to protected meadow areas within a
protected site, associated with the construction of a new road. It is thus an example of
a case concerned with off-setting compensation measures of the kind I have
described, rather than preventive safeguarding measures. AG Sharpston reasoned that
since compensatory measures are required by Article 6(4) “where (i) there has been a
negative assessment under Article 6(3), (ii) there are no alternative solutions and (iii)
the plan or project must go ahead for imperative reasons of overriding public
interest”, it would be illogical to say that they could be brought into account at the
prior, Article 6(3) stage: see para. 28 of her Opinion, and the further discussion at

paras. 29-33. The ECJ came to the same conclusion: see paras. 29-32 of the judgment.
The measures at issue in that case were “not aimed either at avoiding or reducing the
significant adverse effects” for the protected site, and so could not be brought into
account at the Article 6(3) stage: para. 31 of the judgment.
70.

As regards issue (b) in para. [64] above, there is domestic authority that it is
legitimate for a competent authority at the screening opinion stage under the first limb
of Article 6(3) to have regard to proposed preventive safeguarding measures which
are to be incorporated as a condition or requirement for authorisation of a plan or
project, as well as at the “appropriate assessment” stage under the second limb of
Article 6(3): R (Hart DC) v Secretary of State for Communities and Local
Government [2008] EWHC 1204 (Admin); [2008] 2 P&CR 16, a judgment of
Sullivan J, as he then was. This was the authority to which Mr Goodwin’s proof of
evidence called the Inspector’s attention.

71.

Like the present case, Hart concerned potential harmful effects on an SPA (created to
protect bird species) associated with increased recreational pressure on the protected
site from a project for new residential development, in relation to which mitigation
measures including the creation of SANGs were proposed. Sullivan J specifically
considered issue (b) in detail at paras. [54]-[76], by reference to the Waddenzee
judgment and domestic authority. He referred to a passage at para. 71 in AG Kokott’s
Opinion in the Waddenzee case which the claimants in the Hart case relied upon (as
did Mr Jones in the present case) as precluding reference to “the possibility or
avoiding or minimising adverse effects” at the first stage under Article 6(3), and
explained that it had not been reflected in the ECJ’s judgment, not least because the
issue of preventive mitigation measures had not been in issue in that case; Sullivan J
also explained that para. 71 was phrased as it was because of the particular form of
the question which had been posed by the national court: see [57]-[59]. This
paragraph in the Opinion, on proper analysis, did not constitute authority contrary to
Sullivan J’s view that preventive mitigation measures could be taken into account
under the first limb of Article 6(3). As he said (para. [61]):
“if the competent authority is satisfied at the screening stage
that the proponents of a project have fully recognised, assessed
and reported the effects [on a protected site], and have
incorporated appropriate mitigation measures into the project,
there is no reason why they should ignore such measures when
deciding whether an appropriate assessment is necessary.”

72.

Sullivan J observed at para. [72] that if, on the basis of all information put forward at
the screening stage under the first limb of Article 6(3), including preventive
mitigation measures, the competent authority was satisfied that the package put
forward would avoid any net increase in recreational visits to the SPA in question:
“it would have been ‘ludicrous’ for her to disaggregate the
difference elements of the package and require an appropriate
assessment on the basis that the residential component of the
package, considered without the SANGs, would be likely, in
combination with other residential proposals, to have a
significant effect on the SPA, only for her to have to

reassemble the package when carrying out the appropriate
assessment.”
73.

Sullivan J’s conclusion at para. [76] was as follows:
“… I am satisfied that there is no legal requirement that a
screening assessment under Regulation 48(1) must be carried
out in the absence of any mitigation measures that form part of
a plan or project. On the contrary, the competent authority is
required to consider whether the project, as a whole, including
such measures, if they are part of the project, is likely to have a
significant effect on the SPA. If the competent authority does
not agree with the proponent's view as to the likely efficacy of
the proposed mitigation measures, or is left in some doubt as to
their efficacy, then it will require an appropriate assessment
because it will not have been able to exclude the risk of a
significant effect on the basis of objective information (see
Waddenzee above).”

74.

Mr Jones submitted that this part of the reasoning in Hart was wrong, or that the
position under EU law was uncertain and that a reference to the CJEU should be
ordered to obtain its view. I do not accept either submission. In my judgment, the
reasoning of Sullivan J is compelling and is clearly correct, to the acte clair standard.

75.

The CJEU has emphasised that Article 6 is to be read as a coherent whole in the light
of the conservation objectives pursued by the Habitats Directive (see Sweetman,
judgment, para. 32; Briels, judgment, para. 19). The first, screening opinion limb of
Article 6(3) is intended to operate as a preliminary check whether there is a possibility
of significant adverse effects on a protected site, in which case an “appropriate
assessment” is required under the second limb of Article 6(3) to consider in detail
whether and what adverse effects might arise. Both limbs are directed to the same
conservation objectives under the Directive, which explains why the threshold under
the first limb has been interpreted as being so low (see para. 49 of AG Sharpston’s
Opinion in Sweetman). Since it is clear from the relevant case-law that preventive
safeguarding measures are relevant matters to be taken into account under an
“appropriate assessment” under the second limb (see the discussion above), there is in
my view a compelling logic to say that they are relevant and may properly be taken
into account in an appropriate case under the first limb of Article 6(3) as well. In
accordance with this logic, on a straightforward reading of para. 108 in AG Kokott’s
Opinion in the Waddenzee case, set out above, she treats preventive safeguarding
measures as relevant to both limbs of Article 6(3).

76.

If the competent authority can be sure from the information available at the
preliminary screening stage (including information about preventive safeguarding
measures) that there will be no significant harmful effects on the relevant protected
site, there would be no point in proceeding to carry out an “appropriate assessment” to
check the same thing. It would be disproportionate and unduly burdensome in such a
case to require the national competent authority and the proposer of a project to
undergo the delay, effort and expense of going through an entirely unnecessary
additional stage (and see in that regard paras. 72-73 of AG Kokott’s Opinion in

Waddenzee, where she explains that “it would be disproportionate to regard any
conceivable adverse effect as grounds for carrying out an appropriate assessment”).
77.

In my judgment, these are all powerful indicators that the proper interpretation of
Article 6(3) is as set out by Sullivan J. Accordingly, I do not accept Mr Jones’s
submission that the Inspector erred in law in the present case in following the
approach in Hart. The Inspector was lawfully entitled to take into account the
proposed preventive safeguarding measures in respect of the SPA and SAC under the
first limb of Article 6(3), for the purposes of giving a screening opinion to the effect
that no “appropriate assessment” would be required under the second limb of Article
6(3), in the course of his consideration whether to grant planning permission.

(iii) Standard of review
78.

A further issue arising from Mr Jones’s submissions concerns the standard of review
by a national court supervising the compliance by a relevant competent authority with
the legal requirements in Article 6(3) of the Habitats Directive. Although the legal test
under each limb of Article 6(3) is a demanding one, requiring a strict precautionary
approach to be followed, it also clearly requires evaluative judgments to be made,
having regard to many varied factors and considerations. As AG Kokott explained in
para. 107 of her Opinion in Waddenzee, the conclusion to be reached under an
“appropriate assessment” under the second limb of Article 6(3) cannot realistically
require the attainment of absolute certainty that there will be no adverse effects; the
assessment required “is, of necessity, subjective in nature”. The same is equally true
of the assessment at the screening stage under the first limb of Article 6(3). Under the
scheme of the Habitats Directive, the assessment under each limb is primarily one for
the relevant competent authority to carry out.

79.

Mr Jones submitted that Patterson J erred in treating the assessment by the Inspector
of compliance of the proposed development with the requirements of Article 6(3) as
being a matter for judicial review according to the Wednesbury rationality standard.
He said that in applying EU law under the Habitats Directive the national court is
required to apply a more intensive standard of review which means, in effect, that
they should make their own assessment afresh, as a primary decision-maker.

80.

I do not accept these submissions. In the similar context of review of screening
assessments for the purposes of the Environmental Impact Assessment (EIA)
Directive and Regulations, this Court has held that the relevant standard of review is
the Wednesbury standard, which is substantially the same as the relevant standard of
review of “manifest error of assessment” applied by the CJEU in equivalent contexts:
see R (Evans) v Secretary of State for Communities and Local Government [2013]
EWCA CIv 114; [2013] JPL 1027, [32]-[43], in which particular reference is made to
Case C-508/03, Commission of the European Communities v United Kingdom [2006]
QB 764, at paras. [88]-[92] of the judgment, as well as to the Waddenzee case.
Although the requirements of Article 6(3) are different from those in the EIA
Directive, the multi-factorial and technical nature of the assessment called for is very
similar. There is no material difference in the planning context in which both
instruments fall to be applied. There is no sound reason to think that there should be
any difference as regards the relevant standard of review to be applied by a national

court in reviewing the lawfulness of what the relevant competent authority has done
in both contexts. Like this Court in the Evans case (see para. [43]), I consider that the
position is clear and I can see no proper basis for making a reference to the CJEU on
this issue.
81.

In his submissions, Mr Jones sought to rely on a different Evans case: R (Evans) v
Attorney General [2014] EWCA Civ 254; [2014] QB 855. That case concerned a
different directive (Parliament and Council Directive 2003/4/EC regarding access to
environmental information), which is drafted in materially different terms from the
Habitats Directive (since the Environmental Information Directive requires “access to
a review procedure before a court of law” whereby the court of law can review and
make final decisions of its own: see Article 6, set out at para. [12] of the judgment)
and requiring a materially different scheme of decision-making processes to be
followed (see paras. [42]-[47], [52] and [54]-[68]). By reason of the different context
and terms of the directive in issue in that case, I consider that Mr Jones’s attempt to
pray in aid R (Evans) v Attorney General as the relevant analogy for present purposes
fails.

(iv) Reliance on expert evidence
82.

Mr Jones correctly emphasised passages in the authorities regarding Article 6(3) of
the Habitats Directive which refer to the need for a national competent authority to
make its assessments (whether at the screening opinion stage or the “appropriate
assessment” stage) on the basis of “objective information” regarding the level of risk
of harm to a protected site which may be associated with a plan or project and “in the
light of the best scientific knowledge in the field”: see e.g. paras. 44 and 45 of the
judgment in the Waddenzee case and paras. 54 and 61 of that judgment, respectively;
and para. 40 of the judgment in Sweetman. He submitted that the material available to
the Inspector, and in particular the expert evidence of Mr Goodwin, did not meet these
standards. Mr Jones submitted that Mr Goodwin’s evidence amounted to no more
than bald assertion.

83.

I agree with Mr Jones’s submission, to the extent that he argued that it would not
comply with the relevant standards of evidence indicated by the ECJ/CJEU for a
national competent authority simply to rely for its screening opinion or “appropriate
assessment” under Article 6(3) on a mere assertion by an expert, unsupported by
consideration of any background facts and without reasoning to explain the assertion
made. If such a case arose, evidence of that character could fairly be described as
merely subjective, and as material which failed to qualify as something which could
be regarded as “the best scientific knowledge in the field”. However, such a case will
be rare. Expert witnesses know that it is incumbent on them to refer to relevant
underlying evidence and to explain their opinions, and typically do so.

84.

I do not accept Mr Jones’s further contention that the present case falls within the
objectionable category, where the only evidence available is mere assertion by an
expert. On the contrary, a considerable amount of careful survey and scientific work
had been done regarding the underlying factual position (in particular, for the
Footprint Ecology Interim Report and Disturbance Study), and Natural England (the
expert national agency) and Mr Goodwin (an expert ecologist) were entitled to draw
on that in forming their views. Mr Goodwin’s evidence set out careful reasoning by
him, with reference back as appropriate to underlying facts, to explain his opinion and

expressions of view. It was expert evidence in conventional form and of good quality.
Mr Goodwin was entitled to draw on his own experience and expertise as well, in
forming his opinion: see paras. [46]-[48] above.
85.

Moreover, the authorities confirm that in a context such as this a relevant competent
authority is entitled to place considerable weight on the opinion of Natural England,
as the expert national agency with responsibility for oversight of nature conservation,
and ought to do so (absent good reason why not): Hart, supra, [49]; R (Akester) v
DEFRA [2010] Env LR 33, [112]; R (Morge) v Hampshire County Council [2011]
UKSC 2; [2011] 1 WLR 268, [45] (Baroness Hale); R (Prideaux) v Buckinghamshire
County Council [2013] EWHC 1054 (Admin); [2013] Env LR 32, [116]. The Judge
could not be faulted in giving weight to this consideration in the present case, at para.
[165] of her judgment.

86.

In my judgment, therefore, the Appellant’s complaint that the Inspector did not have
information before him which he could rationally and lawfully regard as “objective
information” and “the best scientific knowledge in the field” for the purposes of
proceeding under Article 6(3) should be rejected.

(v)

Application of the strict precautionary approach in this case

87.

I turn, then, to consider the application of the law to the facts of this case. In my view,
the most impressive of the various grounds of appeal pressed on behalf of the
Appellant concerns the question whether the Inspector satisfied the requirements of
Article 6(3) in making the decision he did that - having regard to the proposed
mitigation measures - the proposed development, even when combined with other
plans or projects, would not be likely to give rise to any significant effects on either
the SPA or the SAC. This was a decision under the first limb of Article 6(3), that no
further “appropriate assessment” was required: see paras. 38-39 of the Inspector’s
Report, set out above.

88.

Mr Jones submitted that the Inspector failed properly to comply with the strict
precautionary approach to avoid harm to protected sites required under Article 6(3),
as interpreted in the Waddennzee case and other authorities referred to above, in that
he could not be certain to the requisite standard in advance of the development taking
place that there would be no possibility of adverse effects upon the SPA or the SAC.
Mr Jones relied in this regard on paras. 81-92 in the Opinion of AG Kokott in Case C209/04 Commission v Austria [2006] ECR I-02755. Mr Maurici correctly pointed out
that this passage in AG Kokott’s Opinion was concerned with the implementation of
compensation measures under Article 6(4), not with mitigation or what I have called
preventive safeguarding measures under Article 6(3), and also that the ECJ did not
have to review the passage in its judgment, by reason of the way it ultimately
disposed of the case. Nonetheless, I consider that this passage in AG Kokott’s
Opinion is broadly illustrative, once again, of the strict precautionary approach which
a competent authority is required to adopt under Article 6 generally, including Article
6(3).

89.

Mr Jones argued that the mitigation measures on which the Inspector relied were too
vague and uncertain. They were proposed to be implemented in the future, but there
could be no guarantee whether and when they would be put in place. In particular, the
funding to purchase the land for the three strategic SANGs might only be forthcoming

under the JIA arrangements after a lot of further residential development had
occurred, when sufficient further contributions under the JIA had been forthcoming.
Also, there might not be sufficient funding, if land prices went up. Even after
allowing for all these uncertainties, the land would probably have to be acquired
pursuant to compulsory purchase orders, and there could be no guarantee that such
orders would be made. Generally, both in relation to the strategic SANGs and the
other mitigation measures to be funded under the JIA arrangements (referred to in
para. 32 of the Inspector’s Report), Mr Jones said that there was no sufficient
objective evidence that they would be effective to avoid significant harm to the SPA
and the SAC.
90.

I consider that there is force in these submissions, but ultimately, in my view, they
cannot be accepted in relation to the specific circumstances which the Inspector was
required to address.

91.

Two preliminary points should be made. First, it appeared from the Council’s
screening opinion and “appropriate assessment”, endorsed by Natural England, that it
was only by reason of the potential in-combination effects of the proposed
development at the site together with other very substantial residential developments
contemplated under the three developing LDFs of the local planning authorities in the
vicinity of the SPA that the proposed development was (subject to mitigation
measures) likely to have a significant effect on the SPA. In other words, the
development at the Sentry’s Farm site on its own was not assessed to create any risk
of significant harm to the SPA or the SAC. Mr Goodwin’s evidence at the inquiry was
explicitly to the same effect, i.e. that any adverse effects associated with the
development itself were de minimis.

92.

These were legitimate and sustainable assessments, and the Inspector was entitled to
proceed on the basis of them. The proposed development itself was small and
involved only a very limited increase of population (associated with building 65
dwellings) in an area which was already reasonably well populated. Moreover, the
POS on the development site would be capable of absorbing a significant amount of
recreational pressures associated with the development, and it was proposed that there
should be a planning condition to ensure that it was of good quality (see para. 34 of
the Inspector’s Report). The relevant assessments available to the Inspector (by the
Council, Natural England and Mr Goodwin) were in agreement on the question of
absence of significant impact from the development taken on its own, and the
Inspector accepted their assessments, as he was entitled to do.

93.

The Appellant argued before the Judge that the Inspector should have found that there
would be significant impact from the development taken by itself, but the Judge
rejected that submission at para. [170] of her judgment. In my view, she was right to
do so.

94.

The critical question for the Inspector, therefore, was whether there was sufficient
assurance from the JIA, and the approach to mitigation and the taking of what I have
called preventive safeguarding measures which it contemplated, to allow him to be
sure, to the requisite standard under the first limb of Article 6(3), that there would be
no significant in-combination adverse effects on the SPA and the SAC if he granted
planning permission for the development.

95.

This leads to the second preliminary point. In this case the relevant competent
authority (the Inspector) was conducting an inquiry for the purposes of Article 6(3)
which to a significant degree was informed by work done for a different body (the
Council) at the stage when the Council was the relevant competent authority to
consider matters, as the local planning authority considering at the earlier stage
whether it should grant planning permission. Also, by the time of his inquiry, the
Inspector had more evidence available to him, particularly in the form of the evidence
from Mr Goodwin. Accordingly, when the Inspector considered the relevant question
at the screening opinion stage under the first limb of Article 6(3), he had a good deal
more information, and more focused information, than will often be the case for a
competent authority at the screening stage under Article 6(3).

96.

This meant that the Inspector was particularly well placed to consider the position at
the screening assessment stage under the first limb of Article 6(3). In truth, there was
very little difference between his position and that of the Council itself, which had
carried out an “appropriate assessment”, other than that the Inspector had available to
him in addition the Footprint Ecology reports and the very full and detailed evidence
of Mr Goodwin. The Inspector was as well-informed about the risks to the SPA and
the SAC as most competent authorities in relation to decisions of this nature would be
after conducting an “appropriate assessment”. As observed above, by reference to the
Hart case, the Inspector was entitled to take account of proposed preventive
safeguarding measures in relation to the SPA and the SAC in conducting his
screening assessment under the first limb of Article 6(3). If the very full information
available to the Inspector properly enabled him to make the screening assessment
which he did, he was not obliged to go on nonetheless and require a further
“appropriate assessment” to be carried out under the second limb of Article 6(3).

97.

The Inspector was specifically briefed by Mr Goodwin in his evidence that the
relevant test to be applied was the strict precautionary one, as explained in the
Waddenzee case (see also Footprint Ecology’s Interim Report). The Inspector
adequately summarised the effect of that case in para. 38 of his Report. He clearly
directed himself correctly regarding the test to be applied.

98.

In my judgment, the Inspector was entitled to make the assessment he did in para. 38
of his Report, that “the proposed development, even when combined with other
development, would not be likely to give rise to any significant effects on either the
SPA or the SAC”. The development on its own would not give rise to any significant
effects, and the in-combination effects were future effects when allocations of specific
sites for the very substantial residential development under the three LDFs which
were being developed were eventually brought forward, planning permission was
obtained for them and then the new housing was built. Mr Goodwin had emphasised
in his evidence (see para. [50] above) that there was an important safeguard associated
with the JIA arrangements, in that as each new proposed site was brought forward and
planning permission sought in future, the relevant local planning authority, in
consultation with Natural England, would have to make a further assessment under
Article 6(3) before permission was granted for the development of that site (i.e. a
further screening assessment and, as necessary, an “appropriate assessment”, pursuant
to the first and second limbs of Article 6(3), respectively; and see para. 8.5 of the
Interim Report). Accordingly, the potential in-combination effects identified by the
Council and by Mr Goodwin could not occur without further screening and

appropriate assessments by a relevant competent authority, advised by Natural
England.
99.

In my view, this feature of the JIA arrangements meant that the Inspector was entitled
to be satisfied, as he was, that those arrangements provided adequate protection for
the SPA and the SAC on the appropriate strict precautionary approach identified in
Waddenzee. There was no possibility of irreversible harmful effects on the SPA and
the SAC arising from implementation of the development on the site at once, and
there was sufficient scope to ensure that appropriate preventive safeguarding
measures would be implemented before any other major residential developments
gave rise to possible in-combination effects. The Inspector was entitled to be satisfied
on the information he had about the viability and suitability of the JIA arrangements
(from, in particular, Footprint Ecology in the Interim Report, Natural England and Mr
Goodwin) that they provided assurance that future adequate preventive safeguarding
measures would be put in place in proper time before any contemplated incombination adverse effects might arise. That assessment was underpinned by the fact
that before any further relevant development could take place which might give rise to
in-combination effects, the relevant competent authority and Natural England would
first have checked that adequate preventive safeguarding measures were indeed in
place at that time to meet in full any in-combination effects (including those
associated with the development at the Sentry’s Farm site).

100.

The implications of this can be spelled out as follows. If (for example) planning
permission were sought in future for a substantial new residential development in the
vicinity of the SPA and the Sentry’s Farm site, the relevant competent authority
would be obliged to subject it to screening and, as necessary, an “appropriate
assessment” under Article 6(3); and if the in-combination adverse effects of that new
site plus the Sentry’s Farm site were not clearly going to be avoided by the preventive
safeguarding measures which would be in place before the new housing was built and
occupied, permission would have to be refused at that stage for the new development.
If, say, those in-combination effects could only be satisfactorily avoided by the
creation of a strategic SANG, there might have to be a delay before any permission
was granted for the new development until the competent authority could be satisfied
that sufficient funding and other arrangements would be forthcoming to ensure that
the SANG would be in place before the dwellings in the new development were built
and occupied. But the possibility that there might have to be pause in future
development in this way does not indicate that planning permission could not properly
be granted by the Inspector for the Sentry’s Farm site.

101.

To put it another way: the Inspector was entitled to find that the uncertainties
regarding possible future in-combination effects relevant to the Sentry’s Farm site
were adequately catered for by the JIA arrangements and the safeguards associated
with them, in that those arrangements meant there was sufficient assurance that future
preventive safeguarding measures would have to be in place, to the satisfaction of
relevant competent authorities and Natural England, before any future in-combination
effects could actually arise. This evaluative judgment did not involve any compromise
of the strict precautionary approach under Article 6(3) explained in Waddenzee and
the other authorities referred to above.

102.

In that regard, it should be observed that in Waddenzee itself AG Kokott noted the
problems which can arise under the Habitats Directive “where the possible effects

cannot be assessed with sufficient accuracy at the time of the initial authorisation but
instead depend on variable circumstances” (para. 35 of her Opinion). In such cases, in
the context of an activity like cockle fishing such as was under review there, her view
was that “Temporary authorisations which have to be reviewed on a regular basis are
particularly appropriate”, since that allows up to date informed assessments to be
made which take account of developing circumstances at the appropriate times (ibid.
and para. 36). This is a sensible pragmatic approach which gives appropriate effect to
the strict precautionary approach to be adopted under Article 6(3), and there is
nothing in the judgment of the ECJ which casts doubt on her view. I consider that this
supports the conclusion that the way of addressing future uncertain effects adopted in
this case (by way of the JIA and the requirement for future assessments under Article
6(3) when future residential projects are brought forward), where plainly a temporary
authorisation would not have been appropriate, is lawful and in compliance with
Article 6(3).
(vi) Miscellaneous additional points under the Habitats Directive Ground
103.

In addition to, or in support of, this main contention for the Appellant, Mr Jones made
a number of other criticisms of the Inspector’s decision and reasoning and of the
judgment below, where the Judge declined to accept that these criticisms were valid.
In my view, there was no merit in any of these further points, and the Judge was right
to reject them. It suffices here to deal with the main points which Mr Jones made, in
so far as not already covered in the discussion above.

104.

Mr Jones referred to para. 35 of the Inspector’s Report, and sought to suggest that it
showed that the Inspector made a fundamental error of fact, in thinking that the
Exminster Marshes Nature Reserve is an area which is not part of the SPA. The Judge
rejected this contention at paras. [174]-[175] of the judgment. She was right to do so.
On a fair reading of what the Inspector said, in the context of the wealth of
information he had about the SPA and the fact that it included Exminster Marshes, he
cannot be taken to be saying that Exminster Marshes was not part of the SPA. In fact,
in para. 36 of his Report, he noted that the appeal site was within 400m of the SPA,
and this meant the Exminster Marshes part of the SPA. His reference in para. 35 of
the Report to Exminster Marshes Nature Reserve being designed to alleviate pressure
from visitors on the SPA was factually accurate (he had evidence before him in the
form of a booklet issued by the RSPB which made that abundantly clear), and did not
imply that he thought that it was not part of the SPA. The Nature Reserve was part of
the SPA which had been laid out and was managed as an area to alleviate pressure on
the SPA generally, and in particular in relation to other, more sensitive parts of the
SPA.

105.

Mr Jones referred to the last sentence of para. 30 of the Inspector’s Report in order to
suggest that the Inspector was in error in his understanding of the factual position
regarding the SPA, since (Mr Jones claimed) the Inspector appeared to think that the
sensitive areas were some distance away from the development site, whereas the
whole of the SPA was a sensitive area. However, in my view, in context, it is clear
that the Inspector appreciated that the whole of the SPA was a sensitive area in one
sense (it was only by virtue of it being sensitive that it was designated as a protected
site), and what he was referring to in para. 30 of his Report was the fact (supported by
the evidence from Footprint Ecology and Mr Goodwin, on which he was rationally
entitled to rely), that the most sensitive areas of the SPA in terms of the need to

protect bird species were at some distance from the development site. This was a
proper relevant consideration which the Inspector was entitled to take into account.
106.

Mr Jones was also critical of the Inspector’s reasoning in para. 36 of his Report to
discount the need for a 400m development exclusion zone, such as had been
employed in relation to the Thames Basin Heaths. However, again, the Inspector had
a proper basis for thinking that the situations of the two protected sites were so
materially different, in terms of habitat (a heath as distinct from an estuary and
wetlands) and the species types requiring protection (ground nesting birds as distinct
from birds in passage, as explained in paras. 10.4 and 10.5 of Mr Goodwin’s proof of
evidence), that the analogy urged by the Appellant was not an apt one.

107.

Of somewhat greater force, in my opinion, was Mr Jones’s criticism of para. 33 of the
Inspector’s Report, which Mr Jones said indicated that the Inspector had allowed
himself to be influenced by an extraneous factor (“the housing shortage in the
district”) which could only properly be taken into account, if at all, under Article 6(4)
of the Habitats Directive, with the result that he had unlawfully departed from the
strict precautionary approach required under Article 6(3). However, in my view, on a
fair reading of the Report, para. 33 does not bear the weight which Mr Jones sought to
place on it.

108.

I have already noted that the Inspector correctly directed himself as to the proper test
under Article 6(3): see, in particular, para. 38 of his Report. I do not think that what
he says at para. 33 can be taken to imply a misdirection to himself contrary to the
central thrust of his reasoning. An Inspector’s Report is not to be construed like a
statute, but is to be read in a sensible way having regard to its overall coherence and
reasoning. The better interpretation of para. 33 is that the Inspector was simply noting
that the general safeguarding measures to be provided under the JIA were interim
measures, rather than the final strategic measures which would ultimately be provided
under the local authority LDFs when they came to be adopted and implemented, and
in that context was noting that the interim nature of the measures (i.e. that they were
something short of the final implementation of the full package of strategic preventive
safeguarding measures which it was hoped would ultimately be put in place) was not
a reason why he should decline to grant planning permission. That is something which
is entirely consistent with the Inspector also recognising, as he did, that he had to be
fully satisfied under the strict precautionary approach under Article 6(3) that there
would be no significant risk of harm to the SPA if he granted permission for this
particular development.

109.

Mr Jones’s further suggestion that para. 29 of the Inspector’s Report - where the
Inspector noted that reliance was being placed on the JIA, “In the absence of a robust
mitigation package specific to [the SPA and SAC] …” - indicated that he thought the
JIA arrangements were not “robust”, and hence further indicated that he had failed
correctly to follow the strict precautionary approach required by Article 6(3) when he
granted planning permission, is answered in the same way, in my view. The
Inspector’s noting the fact that the full package of strategic preventive measures
would ultimately provide the best (i.e. “robust”) strategic solution to the need to
protect the SPA and SAC in relation to the strategic, in-combination pressures they
would eventually face from the substantial additional residential development in the
vicinity contemplated in the developing LDFs, does not imply that he failed to apply

the correct strict precautionary approach in respect of the particular planning
application before him.
110.

Similarly, it is clear, in my view, on reading para. 37 of the Inspector’s Report in
context, that the full mitigation of the impact on the SPA and the SAC to which he
refers there is that in relation to the in-combination effects from the development site
plus other, future sites which might be developed. Bellway, of course, in particular by
Mr Goodwin’s evidence, had made it plain that its position was that there was no
likelihood or risk of significant impact on the SPA and the SAC arising from the
Sentry’s Farm development taken by itself; so when the Inspector says at the start of
para. 37 that there was acknowledgement “by both main parties” that the POS would
not “fully mitigate the impact on the SPA and the SAC”, it was the in-combination
adverse effects which was the focus of his comment.

111.

In his oral submissions in reply, Mr Jones advanced a new argument. He suggested
that there were in-combination effects on the SPA and the SAC arising from the
existing consents (see para. [36] above) taken in conjunction with the development
site, and that there should have been an “appropriate assessment” of those effects.

112.

In my view, this new argument was raised far too late in the hearing. It would not be
fair to the Secretary of State or the owners of the development site, who participated
in the proceedings as Interested Parties, to allow it to be taken. Mr Jones did not set
this distinct argument out in his skeleton argument nor did he open the appeal by
referring to this argument. For the Secretary of State and Bellway to be able to deal
with it adequately would have called for significant further argument and court time,
and quite possibly further evidence, to explain the position. The Council’s screening
opinion and appropriate assessment did not identify possible in-combination effects
amounting to a “likely significant impact” for the purposes of Article 6(3) by reason
of the existing consents, but referred instead to the in-combination effects associated
with the developing LDFs of the three local planning authorities. We were not taken
to information about the locations of the sites for the existing consents, or about the
terms on which the consents had been granted, and were not in any position to assess
this new argument. Nor were we taken to any material to suggest that this had been
raised as an argument before the Inspector. Moreover, from other reading in the case,
it appears that a conservation contribution had been raised in association with the
development at Secmaton Lane in Dawlish, and it may well be the case in fact that
adequate preventive safeguarding measures had been put in place in relation to that
development and the other existing consents which meant that they would not, by
themselves (and ignoring the much bigger projected residential developments under
the developing LDFs), have any significant likely impact on the SPA and SAC in
combination with the Sentry’s Farm Development.

113.

For all the reasons set out above, I would dismiss the Appellant’s appeal on the
Habitats Directive Ground. There is no aspect of the legal issues raised on the appeal
which merits the making of a reference to the CJEU.

The Policy Ground
114.

The Policy Ground of appeal is parasitic on the Habitats Directive Ground of appeal,
and likewise falls to be dismissed.

115.

Paragraph 119 of the NPPF states:
“The presumption in favour of sustainable development
(paragraph 14 [of the NPPF]) does not apply where
development requiring appropriate assessment under the Birds
or Habitats Directives is being considered, planned or
determined.”

116.

For reasons set out above, the Inspector was entitled to find that the proposed
development did not require “appropriate assessment” under the Habitats Directive.
Therefore, he was entitled to have regard as he did (para. 39 of his Report) to the
presumption in favour of sustainable development.

The CIL Grounds
117.

In my judgment, the appeal based on both aspects of the CIL Grounds should also be
dismissed. The Appellant’s case on this can be dealt with quite shortly, because I
agree with the Judge and the reasons she gave in her judgment (paras. [178]-[197]).

118.

As to the aspect based on regulation 122 of the CIL Regulations, I consider that the
Inspector was fully entitled to find that the condition that Bellway agree to provide the
Conservation Contribution pursuant to section 106 of the 1990 Act met the
requirements of the regulation. He directed himself correctly as to the relevant test
under regulation 122 (para. 42 of his Report) and was entitled to make his assessment
(at paras. 42 to 44 of his Report), as a matter of rational planning judgment, that the
Conservation Contribution required from the developer (i) was necessary to make the
development acceptable in planning terms (i.e. to ensure that the developer makes a
fair contribution to the strategic measures required to mitigate the general incombination impacts to be expected), (ii) was directly related to the development (i.e.
because the development was expected to make a contribution to the general incombination impacts which were expected in relation to the SPA and the SAC), and
(iii) was reasonably related in scale and kind to the development (i.e. it is properly
calibrated by reference to the likely contribution to the in-combination impacts which
might be expected, having regard to the likely number of people who would come to
live in the new houses on the development site and based on considered estimates of
costs with which the Council and Natural England were happy). I do not think it is
necessary to say more.

119.

Turning to the aspect of this Ground based on regulation 123 of the CIL Regulations,
again I consider that the Judge was right for the reasons she gave. Regulation 123 was
not yet applicable at the time of the Inspector’s decision, but it was contemplated that
it would become applicable at some time in the not far distant future. The Inspector
was not obliged to give consideration to the impact it might have when it did,
however, for the reasons given by the Judge at para. [196] of the judgment. Quite
simply, there was no reason to think that regulation 123 would make any material
difference to the operation of the JIA, which is what the Inspector was concerned to
assess. Although when regulation 123 came to be applied it would prevent

contributions for the JIA being made by way of section 106 agreements, the relevant
local planning authorities would be able to impose a levy in exercise of their powers
under the CIL Regulations which would have the same practical effect. Indeed,
Footprint Ecology observed in its Interim Report that use of a levy under the CIL
Regulations, once the levy-raising power under that those Regulations became
available, would be a preferable method of raising the funding for the JIA
arrangement which it considered should be put in place.
The Reasons Ground
120.

The Reasons Ground of appeal is largely parasitic on the other grounds of appeal
already considered above, and likewise falls to be dismissed for similar reasons.
Again, I agree with the reasons given by the Judge, at paras. [218]-[221] of her
judgment. I do not consider that there was any failure on the part of the Inspector to
explain his reasons in dealing with the principal points in issue between the parties on
the planning appeal to him. He complied with the familiar standards laid down in
South Buckinghamshire District Council v Porter (No. 2) [2004] UKHL 33; [2004] 1
WLR 1953, at [36].

121.

As regards the specific points made by Mr Jones in his skeleton argument under this
head: (i) on a fair reading of the Inspector’s Report, he did not disclose any failure to
appreciate that the Exminster Marshes are an integral and sensitive part of the SPA;
(ii) it could not be said that he had misunderstood the meaning of the word “likely” as
used in the Habitats Directive (both because everyone participating in the inquiry
knew he had been correctly briefed about the particular meaning given that term in the
Waddenzee case and by reference to para. 38 of the Report); (iii) the Inspector
sufficiently explained (especially for anyone who had participated in the inquiry) the
different context of the SPA from the Thames Basin Heaths, and why a 400m
exclusion zone was not required; (iv) the Inspector sufficiently explained (especially
for anyone who had participated in the inquiry and hence was aware of the way in
which the JIA was intended to operate, including review site by site by Natural
England in relation to future residential developments) why he was satisfied that there
would not be significant harm to the SPA and SAC; and (v) the Inspector sufficiently
explained (again, especially for anyone who had participated in the inquiry) why the
Conservation Contribution was fairly and reasonably related to the scale of the
proposed development.

Conclusion
122.

For the reasons set out above, I would dismiss this appeal. There is no good basis for
making a reference to the CJEU.

LORD JUSTICE KITCHIN:
123.

I agree

LORD JUSTICE RICHARDS:
124.

I also agree.

Annex K
Case C-127/02 – Waddenzee
Landelijke Vereniging tot Behoud van de Waddenzee,
Nederlandse Vereniging tot Bescherming van Vogels
v Staatssecretaris van Landbouw, Natuurbeheer en Visserij,
(intervener: Coöperatieve Producentenorganisatie van de Nederlandse
Kokkelvisserij UA)

JUDGMENT OF 7. 9. 2004 — CASE C-127/02

JUDGMENT OF THE COURT (Grand Chamber)
7 September 2004

*

In Case C-127/02,

REFERENCE for a preliminary ruling under Article 234 EC

from the Raad van State (Netherlands), made by decision of 27 March 2002,
registered at the Court on 8 April 2002, in the proceedings brought by

Landelijke Vereniging tot Behoud van de Waddenzee,

Nederlandse Vereniging tot Bescherming van Vogels

against

Staatssecretaris van Landbouw, Natuurbeheer en Visserij,
* Language of the case: Dutch.
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intervener:

Coöperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij UA,

THE COURT (Grand Chamber),
composed of: V. Skouris, President, P. Jann, C.W.A. Timmermans, C. Gulmann
(Rapporteur), J.-P. Puissochet and J.N. Cunha Rodrigues, Presidents of Chambers,
R. Schintgen, S. von Bahr and R. Silva de Lapuerta, Judges,

Advocate General: J. Kokott,
Registrar: M.-F. Contet, Principal Administrator,

having regard to the written procedure and further to the hearing on 18 November
2003,

after considering the observations submitted on behalf of:

— Landelijke Vereniging tot Behoud van de Waddenzee, by C.A.M. Rombouts,
advocaat,

— Nederlandse Vereniging tot Bescherming van Vogels, by A.J. Durville, advocaat,
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— Coöperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij UA, by
G. van der Wal, advocaat,

— the Netherlands Government, by H.G. Sevenster and N.A.J. Bel, acting as
Agents,

— the Commission of the European Communities, by G. Valero Jordana, acting as
Agent, and J. Stuyck, avocat,

after hearing the Opinion of the Advocate General at the sitting on 29 January 2004,

gives the following

Judgment

1

The reference for a preliminary ruling concerns the interpretation of Article 6 of
Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats
and of wild fauna and flora (OJ 1992 L 206, p. 7, 'the Habitats Directive').
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2

The reference was made in proceedings between the Landelijke Vereniging tot
Behoud van de Waddenzee (National association for conservation of the
Waddenzee, 'the Waddenvereniging') and the Nederlandse Vereniging tot
Bescherming van Vogels (Netherlands association for the protection of birds, 'the
Vogelbeschermingsvereniging') on the one hand and the Staatssecretaris van
Landbouw, Natuurbeheer en Visserij (Secretary of State for agriculture, nature
conservation and fisheries,'the Secretary of State') on the other in respect of licences
which the latter issued to the Coöperatieve Producentenorganisatie van de
Nederlandse Kokkelvisserij UA (Cooperative producers' association of Netherlands
cockle fisheries,'the PO Kokkelvisserij') for the mechanical fishing of cockles in the
special protection area (SPA) of the Waddenzee, classified within the meaning of
Article 4 of Council Directive 79/409/EEC of 2 April 1979 on the conservation of
wild birds (OJ 1979 L 103, p. 1) ('the Birds Directive').

Legal framework

The Birds Directive

3

Article 4(1) and (2) of the Birds Directive requires Member States to classify as SPAs
the territories satisfying the ornithological criteria established by those provisions.

4

Article 4(4) of the Birds Directive provides:

'In respect of the protection areas referred to in paragraphs 1 and 2 above, Member
States shall take appropriate steps to avoid pollution or deterioration of habitats or
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any disturbances affecting the birds, in so far as these would be significant having
regard to the objectives of this article. Outside these protection areas, Member
States shall also strive to avoid pollution or deterioration of habitats.'

The Habitats Directive

5

Article 6 of the Habitats Directive states :

'1. For special areas of conservation, Member States shall establish the necessary
conservation measures involving, if need be, appropriate management plans
specifically designed for the sites or integrated into other development plans, and
appropriate statutory, administrative or contractual measures which correspond to
the ecological requirements of the natural habitat types in Annex I and the species
in Annex II present on the sites.

2. Member States shall take appropriate steps to avoid, in the special areas of
conservation, the deterioration of natural habitats and the habitats of species as well
as disturbance of the species for which the areas have been designated, in so far as
such disturbance could be significant in relation to the objectives of this Directive.

3. Any plan or project not directly connected with or necessary to the management
of the site but likely to have a significant effect thereon, either individually or in
combination with other plans or projects, shall be subject to appropriate assessment
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of its implications for the site in view of the site's conservation objectives. In the light
of the conclusions of the assessment of the implications for the site and subject to
the provisions of paragraph 4, the competent national authorities shall agree to the
plan or project only after having ascertained that it will not adversely affect the
integrity of the site concerned and, if appropriate, after having obtained the opinion
of the general public.

4. If, in spite of a negative assessment of the implications for the site and in the
absence of alternative solutions, a plan or project must nevertheless be carried out
for imperative reasons of overriding public interest, including those of a social or
economic nature, the Member State shall take all compensatory measures necessary
to ensure that the overall coherence of Natura 2000 is protected. It shall inform the
Commission of the compensatory measures adopted.

Where the site concerned hosts a priority natural habitat type and/or a priority
species, the only considerations which may be raised are those relating to human
health or public safety, to beneficial consequences of primary importance for the
environment or, further to an opinion from the Commission, to other imperative
reasons of overriding public interest.'

&

Article 7 of the Habitats Directive states that 'obligations arising under Article 6(2),
(3) and (4) of this Directive shall replace any obligations arising under the first
sentence of Article 4(4) of [the Birds Directive] in respect of areas classified pursuant
to Article 4(1) or similarly recognised under Article 4(2) thereof, as from the date of
implementation of this Directive or the date of classification or recognition by a
Member State under [the Birds Directive], where the latter date is later'.
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National legislation

7

Under Article 12(1) of the Natuurbeschermingswet (Nature Conservation Law), it is
prohibited to carry out, to have carried out or to allow actions which are harmful to
the natural integrity or the scientific importance of a protected natural site or
disfigure it, without authorisation by the Minister van Landbouw, Natuurbeheer en
Visserij (Minister for Agriculture, nature conservation and fisheries, 'the Minister')
or in breach of the conditions accompanying that authorisation. Under Article 12(2),
activities harmful to the essential characteristics of a protected natural site, as set out
in the designation decision, are always to be considered harmful to the natural
integrity of such a site or its interest in natural science terms.

8

It is clear from the order of 17 November 1993 designating the Waddenzee as a
national natural site and from the explanatory memorandum for that order, which is
an integral part of it, that the policy of authorisations and revocations under the
Natuurbeschermingswet is linked to that followed under the Planologische
Kernbeslissing Waddenzee (Key planning decision for the Waddenzee, hereinafter
'the PKB Waddenzee'). According to that explanatory memorandum, applying the
procedures of the Natuurbeschermingswet creates an adequate framework for
controlling activities which might harm the main objective of the PKB Waddenzee,
namely, sustainable protection and development of that sea as a natural site and, in
particular, of feeding, nesting and resting areas for birds frequenting that site.
Human activities for economic purposes are allowed subject to an adequate
assessment in the light of the main objective. Activities envisaged in the Waddenzee
must therefore be examined in the light of the abovementioned objective and policy
guidelines and assessed in terms thereof.
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9

The section in the PKB Waddenzee devoted to coastal fisheries management is
implemented in the Government decision of 21 January 1993, namely, the
Structuurnota Zee- en kustvisserij 'Vissen naar evenwicht' (Structure Document
on Marine and Inshore Fisheries 'Fishing for equilibrium'). This establishes the
policy for shellfish fishing, inter alia in the Waddenzee, for the years 1993 to 2003
and includes a number of restrictions as regards cockle fishing. Certain areas in the
national natural site are permanently closed to cockle fishing and in years in which
food is scarce, 60% of the average food requirement of birds in the form of cockles
and mussels is reserved for them. While 100% of their average food requirement is
not thus reserved, that is because they can also turn to alternative food sources
(Baltic clams, surf clams and shore crabs).

10

Under the PKB Waddenzee, it follows from the precautionary principle that where
the most reliable information available leaves obvious doubt as to the absence of
possible significant adverse effects on the ecosystem, the benefit of the doubt will
favour conservation of the Waddenzee. The order for reference makes clear that
most of the available scientific studies consulted do not unequivocally indicate the
existence of significant adverse effects on the ecosystem of the Waddenzee linked to
mechanical cockle fishing.

The main action and the questions referred

1 1 By decisions of 1 July 1999 and 7 July 2000 ('the decisions at issue in the main
action'), the Secretary of State issued licences to PO Kokkelvisserij, subject to certain
conditions, to engage in mechanical cockle fishing in the Waddenzee SPA during
the periods from 16 August to 25 November 1999 and 14 August to 30 November
2000 respectively.
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12 The Waddenvereniging and the Vogelbeschermingsvereniging challenged those
decisions before the Secretary of State, who, by decisions of 23 December 1999 and
19 February 2001, held that the complaints made against the decisions at issue in the
main action were not founded and rejected the applications against them.

13 Those nature protection associations brought an action against those rejections
before the Raad van State (Council of State). They claimed in essence that cockle
fishing, as authorised by the decisions at issue in the main action, causes permanent
damage to the geomorphology, flora and fauna of the Waddenzee's seabed. They
also submitted that such fishing reduces the food stocks of birds which feed on
shellfish, causing a decline in their populations, in particular for oystercatchers and
eider ducks. The Waddenvereniging and the Vogelbeschermingsvereniging also
claimed that those decisions were contrary to the Habitats and Birds Directives.

14 As regards the correct transposition of Article 6(2) to 6(4) of the Habitats Directive
into Netherlands law, the Raad van State states that Article 12 of the
Natuurbeschermingswet, although not expressly intended to implement the
obligations laid down in Article 6(2) of the Habitats Directive, may be interpreted
in a manner consistent with that provision. Similarly, the Natuurbeschermingswet
does not contain rules which implement Article 6(3) and (4) ,pf that directive. Nor
are there generally binding rules intended to implement the provisions of those two
paragraphs which are otherwise applicable to the Waddenzee.

15 The national court also states that according to the Waddenvereniging and the
Vogelbeschermingsvereniging, in view of the expansion of cockle fishing in the
Waddenzee SPA, there is a 'plan or project' which should be subject to 'appropriate
assessment' in accordance with Article 6(3) of the Habitats Directive whereas the
Secretary of State contends that the activity in question, inasmuch as it has been
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carried on for many years without any intensification, falls within Article 6(2) of that
directive.

16 As regards the relationship between Article 6(2) and 6(3) of the Habitats Directive,
the Waddenvereniging and the Vogelbeschermingsvereniging submit that although
the activity for which licences were granted must be described as a 'plan' or 'project'
within the meaning of Article 6(3), it must nevertheless be examined in the light of
Article 6(2). It is therefore appropriate to consider whether Article 6(3) must be
regarded as a specific application of the rules in Article 6(2), so that those two
paragraphs must be applied cumulatively, or as a provision with a separate,
independent purpose, so that Article 6(2) relates to existing use while Article 6(3)
applies to new plans or projects.

17 The Raad van State asks under what conditions an 'appropriate assessment' of the
effect of the plan or project on the site concerned must be carried out. In addition, it
asks what the criteria are on the basis of which it must be determined whether
'appropriate steps' or an 'appropriate assessment' are concerned, also in the light of
the requirement laid down in Article 6(3) of the Habitats Directive for the
competent authorities to agree to a plan or project only after having ascertained that
it will not adversely affect the integrity of the site concerned.

18 Finally, the national court considers it relevant to know whether Article 6(2) and (3)
of the Habitats Directive has direct effect.
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19 In those circumstances, the Raad van State decided to stay the proceedings and to
refer the following questions to the Court of Justice for a preliminary ruling:

'1. (a) Are the words "plan or project" in Article 6(3) of Council Directive 92/43/
EEC of 21 May 1992 on the conservation of natural habitats and of wild
fauna and flora to be interpreted as also covering an activity which has
already been carried on for many years but for which an authorisation is in
principle granted each year for a limited period, with a fresh assessment
being carried out on each occasion as to whether, and if so in which sections
of the area, the activity may be carried on?

(b) If the answer to Question 1(a) is in the negative, must the relevant activity be
regarded as a "plan or project" if the intensity of this activity has increased
over the years or an increase in it is made possible by the authorisations?

2.

(a) If it follows from the answer to Question 1 that there is a "plan or project"
within the meaning of Article 6(3) of the Habitats Directive, is Article 6(3) of
the Habitats Directive to be regarded as a special application of the rules in
Article 6(2) or as a provision with a separate, independent purpose in the
sense that, for example:

(i) Article 6(2) relates to existing use and Article 6(3) to new plans or
projects, or
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(ii) Article 6(2) relates to management measures and Article 6(3) to other
decisions, or

(iii) Article 6(3) relates to plans or projects and Article 6(2) to other
activities?

(b) If Article 6(3) of the Habitats Directive is to be regarded as a special
application of the rules in Article 6(2), can the two subparagraphs be
applicable cumulatively?

3.

(a) Is Article 6(3) of the Habitats Directive to be interpreted as meaning that
there is a "plan or project" once a particular activity is likely to have an effect
on the site concerned (and an "appropriate assessment" must then be carried
out to ascertain whether or not the effect is "significant") or does this
provision mean that an "appropriate assessment" has to be carried out only
where there is a (sufficient) likelihood that a "plan or project" will have a
significant effect?

(b) On the basis of which criteria must it be determined whether or not a plan
or project within the meaning of Article 6(3) of the Habitats Directive not
directly connected with or necessary to the management of the site is likely
to have a significant effect thereon, either individually or in combination
with other plans or projects?
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4.

(a) When Article 6(3) of the Habitats Directive is applied, on the basis of which
criteria must it be determined whether or not there are "appropriate steps"
within the meaning of Article 6(2) or an "appropriate assessment", within
the meaning of Article 6(3), in connection with the certainty required before
agreeing to a plan or project?

(b) Do the terms "appropriate steps" or "appropriate assessment" have
independent meaning or, in assessing these terms, is account also to be
taken of Article 174(2) EC and in particular the precautionary principle
referred to therein?

(c) If account must be taken of the precautionary principle referred to in Article
174(2) EC, does that mean that a particular activity, such as the cockle
fishing in question, can be authorised where there is no obvious doubt as to
the absence of a possible significant effect or is that permissible only where
there is no doubt as to the absence of such an effect or where the absence
can be ascertained?

5. Do Article 6(2) or Article 6(3) of the Habitats Directive have direct effect in the
sense that individuals may rely on them in national courts and those courts
must provide the protection afforded to individuals by the direct effect of
Community law, as was held inter alia in Case C-312/93 Peterbroeck [1995] ECR
I-4599?'

20 By order of 28 April 2004, the application by PO Kokkelvisserij to be allowed to
submit written observations in response to the Advocate General's Opinion or
otherwise to be given an opportunity to respond to that Opinion was rejected.
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The questions referred

First question

Question 1(a)
21 By Question 1(a), the national court in essence asks whether mechanical cockle
fishing which has been carried on for many years but for which a licence is granted
annually for a limited period, with each licence entailing a new assessment both of
the possibility of carrying on that activity and of the site where it may take place, falls
within the concept of 'plan' or 'project' within the meaning of Article 6(3) of the
Habitats Directive.

22

The 10th recital in the preamble to the Habitats Directive states that 'an appropriate
assessment must be made of any plan or programme likely to have a significant
effect on the conservation objectives of a site which has been designated or is
designated in future'. That recital finds expression in Article 6(3) of the Directive,
which provides inter alia that a plan or project likely to have a significant effect on
the site concerned cannot be authorised without a prior assessment of its effects.

23

The Habitats Directive does not define the terms 'plan' and 'project'.
I - 7461

JUDGMENT OF 7. 9. 2004 — CASE C-127/02

24 By contrast, Council Directive 85/337/EEC of 27 June 1985 on the assessment of the
effects of certain public and private projects on the environment (OJ 1985 L 175, p.
40), the sixth recital in the preamble to which states that development consent for
projects which are likely to have significant effects on the environment should be
granted only after prior assessment of the likely significant environmental effects of
these projects has been carried out, defines 'project' as follows in Article 1(2):

'— the execution of construction works or of other installations or schemes,

— other interventions in the natural surroundings and landscape including those
involving the extraction of mineral resources.'

25

An activity such as mechanical cockle fishing is within the concept of 'project' as
defined in the second indent of Article 1(2) of Directive 85/337.

26

Such a definition of 'project' is relevant to defining the concept of plan or project as
provided for in the Habitats Directive, which, as is clear from the foregoing, seeks, as
does Directive 85/337, to prevent activities which are likely to damage the
environment from being authorised without prior assessment of their impact on the
environment.
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27

Therefore, an activity such as mechanical cockle fishing is covered by the concept of
plan or project set out in Article 6(3) of the Habitats Directive.

28

The fact that the activity has been carried on periodically for several years on the site
concerned and that a licence has to be obtained for it every year, each new issuance
of which requires an assessment both of the possibility of carrying on that activity
and of the site where it may be carried on, does not in itself constitute an obstacle to
considering it, at the time of each application, as a distinct plan or project within the
meaning of the Habitats Directive.

29

The answer to Question 1(a) must therefore be that mechanical cockle fishing which
has been carried on for many years but for which a licence is granted annually for a
limited period, with each licence entailing a new assessment both of the possibility of
carrying on that activity and of the site where it may be carried on, falls within the
concept of 'plan' or 'project' within the meaning of Article 6(3) of the Habitats
Directive.

Question 1(b)

30 In the light of the reply to Question 1(a), there is no need to reply to Question 1(b).
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Second question

31 By its second question, the national court in essence asks what the relationship is
between Article 6(2) and Article 6(3) of the Habitats Directive.

32

It should be recalled that Article 6(2) of the Habitats Directive, in conjunction with
Article 7 thereof, requires Member States to take appropriate steps to avoid, in
SPAs, the deterioration of habitats and significant disturbance of the species for
which the areas have been designated.

33

Article 6(3) of the Habitats Directive provides that the competent national
authorities are to authorise a plan or project not directly connected with or
necessary to the management of the site but likely to have a significant effect
thereon only after having ascertained, by means of an appropriate assessment of the
implications of that plan or project for the site, that it will not adversely affect the
integrity of the site.

34

That provision thus establishes a procedure intended to ensure, by means of a
preliminary examination, that a plan or project which is not directly connected with
or necessary to the management of the site concerned but likely to have a significant
effect on it is authorised only to the extent that it will not adversely affect the
integrity of that site.

35

The fact that a plan or project has been authorised according to the procedure laid
down in Article 6(3) of the Habitats Directive renders superfluous, as regards the
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action to be taken on the protected site under the plan or project, a concomitant
application of the rule of general protection laid down in Article 6(2).

36

Authorisation of a plan or project granted in accordance with Article 6(3) of the
Habitats Directive necessarily assumes that it is considered not likely adversely to
affect the integrity of the site concerned and, consequently, not likely to give rise to
deterioration or significant disturbances within the meaning of Article 6(2).

37

Nevertheless, it cannot be precluded that such a plan or project subsequently proves
likely to give rise to such deterioration or disturbance, even where the competent
national authorities cannot be held responsible for any error. Under those
conditions, application of Article 6(2) of the Habitats Directive makes it possible
to satisfy the essential objective of the preservation and protection of the quality of
the environment, including the conservation of natural habitats and of wild fauna
and flora, as stated in the first recital in the preamble to that directive.

38

The answer to the second question must therefore be that Article 6(3) of the
Habitats Directive establishes a procedure intended to ensure, by means of a
preliminary examination, that a plan or project which is not directly connected with
or necessary to the management of the site concerned but likely to have a significant
effect on it is authorised only to the extent that it will not adversely affect the
integrity of that site, while Article 6(2) of the Habitats Directive establishes an
obligation of general protection consisting in avoiding deterioration and disturbances which could have significant effects in the light of the Directive's
objectives, and cannot be applicable concomitantly with Article 6(3).
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Third question

Question 3(a)

39

According to the first sentence of Article 6(3) of the Habitats Directive, any plan or
project not directly connected with or necessary to the management of the site but
likely to have a significant effect thereon, either individually or in combination with
other plans or projects, is to be subject to appropriate assessment of its implications
for the site in view of the site's conservation objectives.

40

The requirement for an appropriate assessment of the implications of a plan or
project is thus conditional on its being likely to have a significant effect on the site.

41 Therefore, the triggering of the environmental protection mechanism provided for
in Article 6(3) of the Habitats Directive does not presume — as is, moreover, clear
from the guidelines for interpreting that article drawn up by the Commission,
entitled 'Managing Natura 2000 Sites: The provisions of Article 6 of the "Habitats"
Directive (92/43/EEC)' — that the plan or project considered definitely has
significant effects on the site concerned but follows from the mere probability that
such an effect attaches to that plan or project.

42 As regards Article 2(1) of Directive 85/337, the text of which, essentially similar to
Article 6(3) of the Habitats Directive, provides that 'Member States shall adopt all
measures necessary to ensure that, before consent is given, projects likely to have
significant effects on the environment ... are made subject to an assessment with
regard to their effects', the Court has held that these are projects which are likely to
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have significant effects on the environment (see to that effect Case C-117/02
Commission v Portugal [2004] ECR I-5517, paragraph 85).

43 It follows that the first sentence of Article 6(3) of the Habitats Directive
subordinates the requirement for an appropriate assessment of the implications of
a plan or project to the condition that there be a probability or a risk that the latter
will have significant effects on the site concerned.

44

In the light, in particular, of the precautionary principle, which is one of the
foundations of the high level of protection pursued by Community policy on the
environment, in accordance with the first subparagraph of Article 174(2) EC, and by
reference to which the Habitats Directive must be interpreted, such a risk exists if it
cannot be excluded on the basis of objective information that the plan or project will
have significant effects on the site concerned (see, by analogy, inter alia Case
C-180/96 United Kingdom v Commission [1998] ECR I-2265, paragraphs 50,105 and
107). Such an interpretation of the condition to which the assessment of the
implications of a plan or project for a specific site is subject, which implies that in
case of doubt as to the absence of significant effects such an assessment must be
carried out, makes it possible to ensure effectively that plans or projects which
adversely affect the integrity of the site concerned are not authorised, and thereby
contributes to achieving, in accordance with the third recital in the preamble to the
Habitats Directive and Article 2(1) thereof, its main aim, namely, ensuring
biodiversity through the conservation of natural habitats and of wild fauna and flora.

45

In the light of the foregoing, the answer to Question 3(a) must be that the first
sentence of Article 6(3) of the Habitats Directive must be interpreted as meaning
that any plan or project not directly connected with or necessary to the management
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of the site is to be subject to an appropriate assessment of its implications for the site
in view of the site's conservation objectives if it cannot be excluded, on the basis of
objective information, that it will have a significant effect on that site, either
individually or in combination with other plans or projects.

Question 3(b)

46

As is clear from t h e first sentence of Article 6(3) of t h e Habitats Directive in
conjunction with t h e 10th recital in its preamble, t h e significant n a t u r e of the effect
on a site of a plan or project n o t directly connected with or necessary t o t h e
m a n a g e m e n t of t h e site is linked t o t h e site's conservation objectives.

47

So, where such a plan or project has an effect on that site but is not likely to
undermine its conservation objectives, it cannot be considered likely to have a
significant effect on the site concerned.

48

Conversely, where such a plan or project is likely to undermine the conservation
objectives of the site concerned, it must necessarily be considered likely to have a
significant effect on the site. As the Commission in essence maintains, in assessing
the potential effects of a plan or project, their significance must be established in the
light, inter alia, of the characteristics and specific environmental conditions of the
site concerned by that plan or project.
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49

The answer to Question 3(b) must therefore be that, pursuant to the first sentence of
Article 6(3) of the Habitats Directive, where a plan or project not directly connected
with or necessary to the management of a site is likely to undermine the site's
conservation objectives, it must be considered likely to have a significant effect on
that site. The assessment of that risk must be made in the light inter alia of the
characteristics and specific environmental conditions of the site concerned by such a
plan or project.

Fourth question

50

By Questions 4(a) to 4(c), the national court in essence asks the Court to clarify the
concepts of 'appropriate steps' within the meaning of Article 6(2) of the Habitats
Directive and 'appropriate assessment' within the meaning of Article 6(3) thereof
and the conditions under which an activity such as mechanical cockle fishing may be
authorised.

51

In the light of the context of the main action, as well as the foregoing observations,
and in particular the answers to the first two questions, there is no need, as stated in
point 116 of the Advocate Generals Opinion, to answer the fourth question as
regards Article 6(2) of the Habitats Directive.

52

As regards the concept of 'appropriate assessment' within the meaning of Article
6(3) of the Habitats Directive, it must be pointed out that the provision does not
define any particular method for carrying out such an assessment.
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53

None the less, according to the wording of that provision, an appropriate assessment
of the implications for the site concerned of the plan or project must precede its
approval and take into account the cumulative effects which result from the
combination of that plan or project with other plans or projects in view of the site's
conservation objectives.

54

Such an assessment therefore implies that all the aspects of the plan or project
which can, either individually or in combination with other plans or projects, affect
those objectives must be identified in the light of the best scientific knowledge in the
field. Those objectives may, as is clear from Articles 3 and 4 of the Habitats
Directive, in particular Article 4(4), be established on the basis, inter alia, of the
importance of the sites for the maintenance or restoration at a favourable
conservation status of a natural habitat type in Annex I to that directive or a species
in Annex II thereto and for the coherence of Natura 2000, and of the threats of
degradation or destruction to which they are exposed.

55

As regards the conditions under which an activity such as mechanical cockle fishing
may be authorised, given Article 6(3) of the Habitats Directive and the answer to the
first question, it lies with the competent national authorities, in the light of the
conclusions of the assessment of the implications of a plan or project for the site
concerned, to approve the plan or project only after having made sure that it will not
adversely affect the integrity of that site.

56

It is therefore apparent that the plan or project in question may be granted
authorisation only on the condition that the competent national authorities are
convinced that it will not adversely affect the integrity of the site concerned.
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57 So, where doubt remains as to the absence of adverse effects on the integrity of the
site linked to the plan or project being considered, the competent authority will have
to refuse authorisation.

58 In this respect, it is clear that the authorisation criterion laid down in the second
sentence of Article 6(3) of the Habitats Directive integrates the precautionary
principle (see Case C-157/96 National Farmers' Union and Others [1998] ECR I2211, paragraph 63) and makes it possible effectively to prevent adverse effects on
the integrity of protected sites as the result of the plans or projects being considered.
A less stringent authorisation criterion than that in question could not as effectively
ensure the fulfilment of the objective of site protection intended under that
provision.

59

Therefore, pursuant to Article 6(3) of the Habitats Directive, the competent national
authorities, taking account of the conclusions of the appropriate assessment of the
implications of mechanical cockle fishing for the site concerned, in the light of the
site's conservation objectives, are to authorise such activity only if they have made
certain that it will not adversely affect the integrity of that site. That is the case
where n o reasonable scientific doubt remains as to the absence of such effects (see,
by analogy, Case C-236/01 Monsanto Agricoltura Italia and Others [2003] ECR
I-8105, paragraphs 106 and 113).

60

Otherwise, mechanical cockle fishing could, where appropriate, be authorised under
Article 6(4) of the Habitats Directive, provided that the conditions set out therein
are satisfied.

61 In view of the foregoing, the answer to the fourth question must be that, under
Article 6(3) of the Habitats Directive, an appropriate assessment of the implications
for the site concerned of the plan or project implies that, prior to its approval, all the
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aspects of the plan or project which can, by themselves or in combination with other
plans or projects, affect the site's conservation objectives must be identified in the
light of the best scientific knowledge in the field. The competent national
authorities, taking account of the appropriate assessment of the implications of
mechanical cockle fishing for the site concerned in the light of the site's
conservation objectives, are to authorise such an activity only if they have made
certain that it will not adversely affect the integrity of that site. That is the case
where no reasonable scientific doubt remains as to the absence of such effects.

Fifth question

62

In the light of the finding in paragraph 51 above, it is not necessary to consider the
fifth question in so far as it relates to Article 6(2) of the Habitats Directive.

63

It is therefore appropriate to consider that question only in so far as it concerns
Article 6(3) of the Habitats Directive.

64

By its fifth question, the national court asks in essence whether, when a national
court is called on to ascertain the lawfulness of an authorisation for a plan or project
within the meaning of Article 6(3) of the Habitats Directive, it may examine whether
the limits of discretion of the competent national authorities laid down by that
provision have been complied with even though it has not been transposed into the
legal order of the Member State concerned despite the expiry of the time-limit laid
down for that purpose.
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65

It should be recalled that the obligation of a Member State to take all the measures
necessary to achieve the result prescribed by a directive is a binding obligation
imposed by the third paragraph of Article 249 EC and by the directive itself. That
duty to take all appropriate measures, whether general or particular, is binding on all
the authorities of Member States including, for matters within their jurisdiction, the,
courts (see Case C-72/95 Kraaijeveld and Others [1996] ECR I-5403, paragraph 55).

66

As regards the right of an individual to rely on a directive and of the
to take it into consideration, it would be incompatible with the
attributed to a directive by Article 249 EC to exclude, in principle,
that the obligation which it imposes may be relied on by those

national court
binding effect
the possibility
concerned. In

particular, where the Community authorities have, by directive, imposed on Member
States the obligation to pursue a particular course of conduct, the effectiveness of
such an act would be weakened if individuals were prevented from relying on it
before their national courts, and if the latter were prevented from taking it into
consideration as an element of Community law in order to rule whether the national
legislature, in exercising the choice open to it as to the form and methods for
implementation, has kept within the limits of its discretion set by the directive (see
Kraaijeveld and Others, paragraph 56). That also applies to ascertaining whether,
failing transposition into national law of the relevant provision of the directive
concerned, the national authority which has adopted the contested measure has kept
within the limits of its discretion set by that provision.

67

More particularly, as regards the limits of discretion set by Article 6(3) of the
Habitats Directive, it follows from that provision that in a case such as that in the
main action, the competent national authorities, taking account of the conclusions
of the appropriate assessment of the implications of mechanical cockle fishing for
the site concerned in the light of the site's conservation objectives, are to authorise
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such an activity only if they have made certain that it will not adversely affect the
integrity of that site, that being the case if there remains no reasonable scientific
doubt as to the absence of such effects (see paragraph 59 above).

68 Such a condition would therefore not be observed were the national authorities to
authorise that activity in the face of uncertainty as to the absence of adverse effects
for the site concerned.

69

It follows that Article 6(3) of the Habitats Directive may be taken into account by the
national court in determining whether a national authority which has granted an
authorisation relating to a plan or project has kept within the limits of the discretion
set by the provision in question.

70

Consequently, the answer to the fifth question must be that where a national court is
called on to ascertain the lawfulness of an authorisation for a plan or project within
the meaning of Article 6(3) of the Habitats Directive, it can determine whether the
limits on the discretion of the competent national authorities set by that provision
have been complied with, even though it has not been transposed into the legal
order of the Member State concerned despite the expiry of the time-limit laid down
for that purpose.

Costs

71 Since these proceedings are, for the parties to the main proceedings, a step in the
action pending before the national court, the decision on costs is a matter for that
court. Costs incurred in submitting observations to the Court, other than the costs
of those parties, are not recoverable.
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On those grounds, the Court (Grand Chamber) rules as follows:

1. Mechanical cockle fishing which has been carried on for many years but for
which a licence is granted annually for a limited period, with each licence
entailing a new assessment both of the possibility of carrying on that
activity and of the site where it may be carried on, falls within the concept
of 'plan' or 'project' within the meaning of Article 6(3) of Council Directive
92/43/EEC of 21 May 1992 on the conservation of natural habitats and of
wild fauna and flora.

2. Article 6(3) of Directive 92/43 establishes a procedure intended to ensure,
by means of a preliminary examination, that a plan or project which is not
directly connected with or necessary to the management of the site
concerned but likely to have a significant effect on it is authorised only to
the extent that it will not adversely affect the integrity of that site, while
Article 6(2) of that directive establishes an obligation of general protection
consisting in avoiding deterioration and disturbances which could have
significant effects in the light of the Directive's objectives, and cannot be
applicable concomitantly with Article 6(3).

3.

(a) The first sentence of Article 6(3) of Directive 92/43 must be interpreted
as meaning that any plan or project not directly connected with or
necessary to the management of the site is to be subject to an
appropriate assessment of its implications for the site in view of the
site's conservation objectives if it cannot be excluded, on the basis of
objective information, that it will have a significant effect on that site,
either individually or in combination with other plans or projects.

(b) Pursuant to the first sentence of Article 6(3) of Directive 92/43, where a
plan or project not directly connected with or necessary to the
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management of a site is likely to undermine the site's conservation
objectives, it must be considered likely to have a significant effect on
that site. The assessment of that risk must be made in the light inter alia
of the characteristics and specific environmental conditions of the site
concerned by such a plan or project.

4. Under Article 6(3) of Directive 92/43, an appropriate assessment of the
implications for the site concerned of the plan or project implies that, prior
to its approval, all the aspects of the plan or project which can, by
themselves or in combination with other plans or projects, affect the site's
conservation objectives must be identified in the light of the best scientific
knowledge in the field. The competent national authorities, taking account
of the appropriate assessment of the implications of mechanical cockle
fishing for the site concerned in the light of the site's conservation
objectives, are to authorise such an activity only if they have made certain
that it will not adversely affect the integrity of that site. That is the case
where no reasonable scientific doubt remains as to the absence of such
effects.

5. Where a national court is called on to ascertain the lawfulness of an
authorisation for a plan or project within the meaning of Article 6(3) of
Directive 92/43, it can determine whether the limits on the discretion of
the competent national authorities set by that provision have been
complied with, even though it has not been transposed into the legal
order of the Member State concerned despite the expiry of the time-limit
laid down for that purpose.

Signatures.
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Mrs Justice Lang:
1.

The Claimant applies under section 113 of the Planning and Compulsory Purchase
Act 2004 (“PCPA 2004”) to quash all or part of the Teignbridge Local Plan 2013 2033, adopted by Teignbridge District Council (“the Council”).

2.

The primary ground of challenge is that the Local Plan, in particular in relation to the
provision of additional housing, roads and infrastructure, has been adopted in breach
of the Habitats Directive (EU Council Directive 92/43/EEC). The Claimant alleges
that it fails to ensure strategic level protection for a protected site which hosts
approximately 31% of the UK’s population of Greater Horseshoe bats. The Claimant
and those it represents are particularly affected by a proposed housing development
near Abbotskerswell and wish it to be located elsewhere.

3.

At the commencement of the hearing, I allowed both parties to adduce further
evidence, since I considered it was in the interests of justice for me to consider all the
material upon which the parties wished to rely.

Facts
4.

The Greater Horseshoe bat (“GHB”) is a European protected species and a significant
proportion of the British population is contained within a series of caves in the
Teignbridge and South Hams area. In consequence the South Hams Special Area of
Conservation (“SAC”) was established under the Conservation of Habitats and
Species Regulations 2010 (“the 2010 Regulations”. It includes five Sites of Special
Scientific Interest.
The bats use the wider countryside of South Devon for
commuting, foraging, roosting and mating.

5.

Preparatory work on the Local Plan was undertaken from 2008 to 2010, based on a
level of growth set out in the draft Regional Spatial Strategy (RSS) for the South
West. It set out requirements for a substantial number of new homes and new jobs

6.

Following extensive assessments and consultation, the proposed Local Plan was
submitted for examination to the Inspector (Mr G. Salter) in June 2013. Examination
hearing sessions took place in September 2013.

7.

The Inspector published 13 proposed Main Modifications to the Plan, which led to
further consultation. His report was delivered on 9th April 2014, recommending 12
Main Modifications.

8.

The Council adopted the Local Plan on 6th May 2014.

Statutory and Policy Framework
Planning and Compulsory Purchase Act 2004
9.

Subsection (3) of section 113 of the PCPA 2004 enables a person aggrieved by a
relevant document, which includes a development plan document like a Local Plan, to
apply to the High Court on the grounds that:

i)

a document is not within the appropriate power;

ii)

a procedural requirement has not been complied with.

10.

By subsections (6) and (7), the High Court may quash the relevant document or remit
it, if satisfied that the grounds are made out, but in the case of non-compliance with a
procedural requirement, it may only do if “the interests of the applicant have been
substantially prejudiced by a failure to comply” (s.113(6)).

11.

Each local planning authority is required to produce a local plan for its area, pursuant
to sections 17 and 19 of the PCPA 2004. By regulations 2 and 6 of the Town and
Country Planning (Local Planning) (England) Regulations 2012 (“the 2012
Regulations”), the “local plan” means the local development documents referred to in
regulation 5(1)(a)(i)(ii) or (iv) or 5(2)(a) or (b), which are “development plan
documents” for the purposes of section 17 PCPA 2004.

12.

A draft local plan must be consulted upon and published (regulations 18 and 19 of the
2012 Regulations). Under regulation 20, any person may make representations to the
planning authority about a local plan.

13.

By section 20(1) PCPA 2004, the planning authority must submit its development
plan documents to the Secretary of State for Communities and Local Government for
independent examination by an Inspector.

14.

Subsection (5) provides, so far as is material:
“The purpose of an independent examination is to determine in
respect of the development plan document–
(a) whether it satisfies the requirements of sections 19 and
24(1), regulations under section 17(7) and any regulations
under section 36 relating to the preparation of development
plan documents;
(b) whether it is sound.”

15.

Subsection 7C makes provision for the Inspector to recommend modifications, which
the local authority must publish with reasons. By subsection (7), where the Inspector
considers it is reasonable to conclude that the document satisfies the statutory
requirements, he must recommend that it is adopted.

16.

Section 23 provides that the local authority may only adopt a development plan
document in accordance with the recommendations of the Inspector.

17.

The National Planning Policy Framework (“NPPF”) addresses local plans in
paragraphs 150 to 182. It provides, so far as is material:
i)

Local plans are the key to delivering sustainable development that reflects the
vision and aspirations of local communities (at 150).

18.

ii)

Local plans must be prepared with the objective of contributing to the
achievement of sustainable development (as provided for in section 39(2)
PCPA 2004). To this end, they should be consistent with the NPPF (at 151).

iii)

Local planning authorities should seek opportunities to achieve the economic,
social and environmental dimensions of sustainable development. Significant
adverse impacts on any of these dimensions should be avoided and wherever
possible alternative options to reduce or eliminate such impacts pursued.
Where adverse impacts are unavoidable, measures to mitigate the impact
should be considered (at 152).

iv)

Local plans should be aspirational but realistic (at 154).

v)

A wide section of the community should be proactively engaged so that local
plans, as far as possible, reflect a collective vision and a set of agreed priorities
(at 155).

vi)

Local planning authorities should set out the strategic priorities for the area in
the local plan, including delivery of the homes needed (at 156).

vii)

Local plans should identify land where development would be inappropriate,
for instance because of its environmental significance and contain a clear
strategy for enhancing the natural environment (at 157).

viii)

Planning authorities should prepare a Strategic Housing Market Assessment to
assess their housing needs and a Strategic Housing Land Availability
Assessment to establish realistic assumptions about the availability and
suitability of land to meet the identified need for housing (at 159).

ix)

A sustainability appraisal meeting the requirements of the European Directive
on strategic environmental assessment should be an integral part of the plan
preparation process.
Local Plans may require other environmental
assessments, including under the Habitats Regulations.

Paragraph 182 of the NPPF provides:
“The Local Plan will be examined by an independent inspector
whose role it is to assess whether the plan has been prepared in
accordance with the Duty to Cooperate, legal and procedural
requirements, and whether it is sound. A local planning
authority should submit a plan for examination which it
considers is “sound” – namely that it is:
Positively prepared – the plan should be prepared based on a
strategy which seeks to meet objectively assessed development
and infrastructure requirements ….;
Justified – the plan should be the most appropriate strategy,
when considered against the reasonable alternatives, based on
proportionate evidence;

Effective – the plan should be deliverable over its period and
based on effective joint working on cross-boundary strategic
priorities;
Consistent with national policy – the plan should enable the
delivery of sustainable development in accordance with the
policies in the Framework.”
Habitats Directive & the Conservation of Habitats and Species Regulations 2010
19.

The Habitats Directive (EU Council Directive 92/43/EEC) provides in Article 1, so
far as is material:
“(e) conservation status of a natural habitat means the sum of
the influences acting on a natural habitat and its typical species
that may affect its long-term natural distribution, structure and
functions as well as the long-term survival of its typical species
within the territory referred to in Article 2.”
“(i) conservation status of a species means the sum of the
influences acting on the species concerned that may affect the
long-term distribution and abundance of its populations within
the territory referred to in Article 2.
The conservation status will be taken as ‘favourable’ when:
- population dynamics data on the species concerned indicate
that it is maintaining itself on a long-term basis as a viable
component of its natural habitats, and
- the natural range of the species is neither being reduced nor is
likely to be reduced for the foreseeable future, and
- there is, and will probably continue to be, a sufficiently large
habitat to maintain its populations on a long-term basis.”
“(l) special area of conservation means a site of Community
importance designated by the Member States through a
statutory, administrative and/or contractual act where the
necessary conservation measures are applied for the
maintenance or restoration, at a favourable conservation status,
of the natural habitats and/or the populations of the species for
which the site is designated”

20.

Article 6 of the Habitats Directive provides, so far as is material:
“2. Member States shall take appropriate steps to avoid, in the
special areas of conservation, the deterioration of natural
habitats and the habitats of species as well as disturbance of the
species for which the areas have been designated ….”

“3. Any plan or project not directly connected with or
necessary to the management of the site but likely to have a
significant effect thereon, either individually or in combination
with other plans or projects, shall be subject to an appropriate
assessment of its implications for the site in view of the site's
conservation objectives. In the light of the conclusions of the
assessment of the implications for the site and subject to the
provisions of paragraph 4, the competent national authorities
shall agree to the plan or project only after having ascertained
that it will not adversely affect the integrity of the site
concerned and, if appropriate, after having obtained the opinion
of the general public.”
“4. If, in spite of a negative assessment of the implications for
the site and in the absence of alternative solutions, a plan or
project must nevertheless be carried out for imperative reasons
of overriding public interest, including those of a social or
economic nature, the Member State shall take all compensatory
measures necessary to ensure that the overall coherence of
Natura 2000 is protected. It shall inform the Commission of the
compensatory measures adopted.”
21.

The 2010 Regulations give effect to the Habitats Directive in domestic law.

22.

The GHB is a European Protected Species protected by Regulation 40(1) and 41 of,
and Schedule 2, to the 2010 Regulations.

23.

“Favourable conservation status” in relation to a European Protected Species is
defined by Regulation 3(1) of the Habitat Regulations 2010 to mean the same as in
paragraph (i) of Article 1 of the Directive.

24.

Plans are made subject to the provisions of the Habitats Directive by virtue of
Regulation 102:
“102.-Assessment of implications for European sites and
European offshore marine sites
(1) Where a land use plan(a) is likely to have a significant effect on a European site or a
European offshore marine site (either alone or in combination
with other plans or projects), and
(b) is not directly connected with or necessary to the
management of the site,
the plan-making authority for that plan must, before the plan is
given effect, make an appropriate assessment of the
implications for the site in view of that site's conservation
objectives.

(2) The plan-making authority must for the purposes of the
assessment consult the appropriate nature conservation body
and have regard to any representations made by that body
within such reasonable time as the authority specify.
(3) They must also, if they consider it appropriate, take the
opinion of the general public, and if they do so, they must take
such steps for that purpose as they consider appropriate.
(4) In the light of the conclusions of the assessment, and subject
to regulation 103 (considerations of overriding public interest),
the plan-making authority or, in the case of a regional strategy,
the Secretary of State must give effect to the land use plan only
after having ascertained that it will not adversely affect the
integrity of the European site or the European offshore marine
site (as the case may be).”
25.

Regulation 107(1)(c) provides ‘land use plan’ includes a local development
document, as provided for in Part 2 (local development) of the PCPA 2004.

Grounds
26.

The Claimant’s grounds were somewhat repetitious and so I have re-ordered them as
follows:
i)

Failure to comply with the Habitats Directive and the 2010 Regulations in that
more extensive GHB assessments ought to have been undertaken, and GHB
mitigation measures put in place, at strategic, settlement and site level, before
the Local Plan was adopted.
The adopted policies were therefore
undeliverable. The Inspector ought not to have approved the proposed Local
Plan and the Council ought not to have adopted it.

ii)

The Inspector failed to give adequate reasons for his conclusions.

iii)

Failure to comply with the consultation requirements in respect of the Strategic
Environmental Assessment (SEA).

Local Plan
27.

The Claimant submitted that, before adopting the Local Plan, the Council had to
undertake an “appropriate assessment” of the proposed housing allocations to
ascertain their effect on the GHBs in South Hams SAC.

28.

It could not lawfully adopt the Local Plan unless it could rationally ascertain that the
housing allocations would not adversely affect the integrity of the SAC. In this
context the standard of “ascertainment” was “certainty” or “no reasonable scientific
doubt”.

29.

The Claimant’s case was that the Council should have undertaken more extensive
GHB surveys in the areas in which housing allocations were proposed, to ascertain the
likely adverse effects on the GHB, before the Local Plan was submitted, and

considered mitigation measures. It was a breach of the Directive and the Regulations,
as well as irrational, not to do so.
30.

The Claimant also submitted that the Local Plan did not ensure implementation of
recommendations for a wider framework to avoid adverse effects on the SAC, in
particular:
i)

a strategic mitigation strategy in collaboration with the other SAC affected
planning authorities;

ii)

settlement level bespoke mitigation plans for the major affected settlements.

31.

The consequence of these failures was that the policies in the Local Plan were
undeliverable.

32.

The Claimant submitted that, for these reasons, the Inspector erred in concluding that
the Local Plan satisfied the statutory requirements and was sound.

33.

The Claimant relied on the case of Sweetman & Others v An Bord Pleanála C-258/11,
11 April 2013) in which the application of these provisions was summarised by the
CJEU as follows:
“40. Authorisation for a plan or project, as referred to in Article
6(3) of the Habitats Directive, may therefore be given only on
condition that the competent authorities - once all aspects of the
plan or project have been identified which can, by themselves
or in combination with other plans or projects, affect the
conservation objectives of the site concerned, and in the light of
the best scientific knowledge in the field - are certain that the
plan or project will not have lasting adverse effects on the
integrity of that site. That is so where no reasonable scientific
doubt remains as to the absence of such effects (see, to this
effect, Case C-404/09 Commission v Spain, paragraph 99, and
Solvay and Others, paragraph 67).
41. It is to be noted that, since the authority must refuse to
authorise the plan or project being considered where
uncertainty remains as to the absence of adverse effects on the
integrity of the site, the authorisation criterion laid down in the
second sentence of Article 6(3) of the Habitats Directive
integrates the precautionary principle and makes it possible to
prevent in an effective manner adverse effects on the integrity
of protected sites as a result of the plans or projects being
considered. A less stringent authorisation criterion than that in
question could not ensure as effectively the fulfilment of the
objective of site protection intended under that provision (see,
to this effect, Case C-404/09 Commission v Spain, paragraph
99, and Solvay and Others, paragraph 67).
…

44. So far as concerns the assessment carried out under Article
6(3) of the Habitats Directive, it should be pointed out that it
cannot have lacunae and must contain complete, precise and
definitive findings and conclusions capable of removing all
reasonable scientific doubt as to the effects of the works
proposed on the protected site concerned (see, to this effect,
Case C-404/09 Commission v Spain, paragraph 100 and the
case-law cited). It is for the national court to establish whether
the assessment of the implications for the site meets these
requirements.
…
46. Consequently, if, after an appropriate assessment of a plan
or project’s implications for a site, carried out on the basis of
the first sentence of Article 6(3) of the Habitats Directive, the
competent national authority concludes that that plan or project
will lead to the lasting and irreparable loss of the whole or part
of a priority natural habitat type whose conservation was the
objective that justified the designation of the site concerned as
an SCI, the view should be taken that such a plan or project will
adversely affect the integrity of that site.
47. In those circumstances, that plan or project cannot be
authorised on the basis of Article 6(3) of the Habitats Directive.
Nevertheless, in such a situation, the competent national
authority could, where appropriate, grant authorisation under
Article 6(4) of the Directive, provided that the conditions set
out therein are satisfied.”
34.

The Claimant argued that the final sentence of paragraph 44 of Sweetman – “It is for
the national court to establish whether the assessment of the implications for the site
meets these requirements” – should be interpreted to mean that the Court should
conduct a full merits review of the Council’s assessment, rather than applying a
Wednesbury test.

35.

The Defendants agreed that the process of drafting and adoption of the Local Plan
triggered the obligations under Regulation 102 of the Habitat Regulations 2010.
Thus, prior to adoption, the First Defendant had to ascertain that the Local Plan would
not adversely affect the integrity of the Special Area of Conservation, applying the
test of no reasonable scientific doubt.

36.

I accept the Defendants’ submission that, under Regulation 102(4), this was a
judgment for the plan-making authority to make, and so it is only reviewable by the
court on conventional judicial review grounds. This is confirmed by the following
authorities: R (Loader) v Secretary of State for Communities and Local Government
[2012] EWCA Civ 869, [2013] PTSR 406 per Pill LJ at [31]; Feeney v Oxford City
Council [2011] EWHC 2699 (Admin) at [81]; R (Evans) v. Secretary of State for
Communities and Local Government & Ors [2013] EWCA Civ 114, at [32] – [40].
Cairngorms Campaign v Cairngorms National Park Authority [2013] CSIH 65, at
[63] to [64]. In my judgment, it is plain from paragraph 46 of the judgment in

Sweetman that the decision is one for the “competent national authority” to take, not
the court. I do not consider that the final sentence of paragraph 44 is a sufficient basis
upon which to find that the domestic authorities on the standard of the court’s review
should not be followed and applied.
37.

Applying the appropriate legal tests, I have not been able to discern any error of law
in the steps taken by the Council and its exercise of judgment, pursuant to the
Directive and the 2010 Regulations.

38.

I consider that the Council acted in accordance with its obligations under the Habitats
Directive and Regulations, acted rationally, took into account all relevant
considerations and applied the NPPF. It undertook all the assessments which were
required at this stage of the planning process. It consulted, and responded
constructively to recommendations in the Habitats Regulations Assessments, and to
concerns raised by Natural England. This is demonstrated by the iterative process
which I summarise below.

39.

The draft RSS required that 15,900 homes should be provided across the district from
2006 to 2026, including at least 2,000 in the south west of Exeter and 8,000 in the
Newton Abbot area.

40.

In 2009, the Council undertook a full Strategic Housing Land Availability
Assessment, assessing more than 300 sites. The assessment panel included
representatives of Natural England, the Environment Agency and other statutory
agencies. Each site was the subject of detailed appraisal, including the potential
impact on the GHB, based on earlier radio-tracking records of bat movement.

41.

Following the changes introduced by the Localism Act 2011, including the abolition
of regional strategies, the Council had to re-consider the form and content of the
proposed Local Plan.

42.

In May 2010, Natural England produced the Consultation Zone Planning Guidance
for the South Hams SAC with the aim of ensuring “that the relevant planning
authorities are in a position to meet the statutory obligations associated with the
Greater Horseshoe Bat conservation interest of the South Hams SAC”. The Guidance
identified the sustenance zones and strategic flyways used by the GHB. It is apparent
from the evidence that the Council followed this Guidance.

43.

The Teignbridge Core Strategy: Issues and Alternative Options document was
published for consultation in June 2010. Natural England’s response identified
environmental constraints to accommodating growth, including the protection of bats.

44.

In September 2010, a draft Habitats Regulations Assessment was undertaken. It
produced a series of recommendations, which guided further work on the Local Plan.
In respect of the South Hams SAC it stated:
“there are a range of impact types including land take, light
pollution, severance of flyways and possible changes to
management of remaining farmland. Appropriate mitigation
will include lighting control, hedge protection and financial or
other contribution to habitat enhancement.”

45.

In March 2011, Kestrel Wildlife Consultants, acting on behalf of the Council,
produced a site screening for the Chudleigh Caves SSSI, the key site within the South
Hams SAC. Sites were assessed as green (unlikely to affect the integrity of the SAC);
orange (effect would depend upon the details of the proposal and the form of
mitigation provided) and red (unlikely that effective mitigation or compensation
would be possible). Mr Thornley, the Council’s planning officer with responsibility
for preparation of the Local Plan, said in his witness statement that the Kestrel report
informed the place-level distributions in the Preferred Options document.

46.

The Teignbridge Local Plan Preferred Options document was finalised in November
2011 and consulted upon from January to March 2012. It was accompanied by a
Habitats Regulations Assessment dated November 2011. It identified the proposed
housing allocations which were within, or adjacent to, bat sustenance zones or
strategic flyways and therefore had the potential to negatively impact the GHB and
the SAC. It recommended further assessments by a bat expert and advised that “once
sites are known, Appropriate Assessments may be needed, and depending on the level
of impacts, mitigation may be required or an alternative site may need to be found”.

47.

Natural England responded to the consultation by letter dated 16th December 2011,
seeking clarification on the stage at which any appropriate assessments would take
place, in particular, whether it would be at the level of this plan or “down the line” at
lower tier plan or project stage. The letter added:
“14. We accept it may be necessary to rely upon “down the
line” assessment for at least some policies and proposals. The
draft Natural England guidance sets out the criteria under
which lower tier assessment may be acceptable and we would
encourage you to check that these apply wherever lower tier
assessment is considered.
15. One of the criteria is whether at lower tier stage there would
be freedom to change the nature and/or scale and/or location of
the proposal in order to avoid adverse effects…. ”

48.

Mr Thornley explained in his witness statement that, in the light of the November
2011 Habitats Regulations Assessment and the consultation responses, the Council
gathered additional evidence. Kestrel was commissioned to undertake appraisals of
the site at Bovey Tracey, Kingsteignton, Newton Abbot and Kingskerswell. Mr
Thornley said that the policy wording and site allocations set out in the Preferred
Options document were refined by the Council to take account of the
recommendations made following these appraisals, when formulating the Proposed
Submission version of the Local Plan.

49.

In September 2012, the Proposed Submission Local Plan together with the
Sustainability Appraisal and the Strategic Environmental Assessment, were
considered and approved by the Council’s Overview and Scrutiny Committee, the
Executive, and the full Council. The Claimant objected specifically to the proposed
housing allocation in policy NA3 at Wolborough (near Abbotkerswell) and, through
its Councillor, put forward an alternative location, Conitor Copse. This site was
investigated but had to be rejected as it contained a cave supporting a bat roost and
included a strategic flyway.

50.

In October 2012 a further Habitats Regulations Assessment was produced, in light of
the further evidence and amended proposals. Its conclusions on the South Hams SAC
were:
“Those allocations assessed as likely to impact the South Hams
SAC were assessed by a suitable expert, who advised on how to
avoid harm to the bats. This included redrawing of some
boundaries, dropping of one potential additional allocation and
specific survey/mitigation measures recommendations for
others. Specific reference is made to survey/mitigation
requirements in key proposals. Natural England’s South Hams
SAC – guidance for planners’ (‘GHB protocol’ in screening
table) will be followed. None of the remaining Allocations are
assessed as causing impacts that would be impossible to
mitigate.”

51.

Natural England made its consultation response by letter dated 19th December 2012.
It listed the policies it considered to be unsound. The list did not include NA3 In
relation to the South Hams SAC it said:
“We have based our response on the Reports commissioned by
the Authority… which considered many sites and made one of
three observations
• That there would be no impact on the SAC.
• That there were Likely Significant Effects but it was
considered impacts on the SAC could be mitigated
against.
• That there were Likely Significant Effects but it was
considered that impacts on the SAC could not be
mitigated against.
Many of the sites were in the second category and Natural
England is satisfied that it is appropriate for some sites to be
assessed for HRA at a project stage and therefore does not
object to the allocation of those sites. However, the report has
indicated that for some of the allocated sites, delivery was
questioned. In addition, cumulative sites of housing … adjacent
to … mineral and waste development have not been
considered…”

52.

Natural England welcomed the inclusion of policies in relation to provision of green
infrastructure.

53.

Submission of the Local Plan was deferred to allow further work to be undertaken on
the Habitats Regulations Assessment (as well as some other issues). The Council
commissioned Kestrel to prepare a supplementary report with a review of the
evidence relating to bats in the District, the assessment of local plan allocations and
the potential impact on the South Hams SAC.

54.

A revised Habitats Regulations Assessment was produced in June 2013, which
addressed concerns raised by Natural England, among others. It made a number of
case specific recommendations. In respect of a number of policies, including NA3, it
added a specific requirement:
“A bespoke GHB mitigation plan … must be submitted to and
approved before planning permission will be granted. The plan
must demonstrate how the site will be developed in order to
sustain an adequate area of non-developed land as a functional
part of the local foraging area and as part of a strategic flyway
used by commuting GHBs associated with the South Hams
SAC. The plan must demonstrate that there will be no adverse
effect on the SAC alone or in combination with other plans or
projects.”

55.

It also recommended that the Council should prepare and publish, a GHB Mitigation
Strategy, in collaboration with the other planning authorities with responsibility for
the South Hams SAC, as a supplementary planning document. It would identify the
requirements and measures necessary to mitigate the likely effects of all types of
developments (both alone and in-combination with other projects) in all areas where
there could be an adverse effect on the integrity of the South Hams SAC. This
Strategy would eventually replace the guidance published by Natural England in
2010.

56.

The Assessment concluded:
“With the above measures in place … it is advised that the
Teignbridge Local Plan can be concluded to be in accordance
with the requirements of the Habitats Regulations and parent
European Directives.”

57.

The recommendations in the Habitats Regulations Assessment were added to the
Proposed Submission, which already contained requirements to take account of the
need for bat mitigation and the strategic requirement in relation to European protected
species.

58.

In response to further consultation, Natural England confirmed in a letter of 18th June
2013 that the Habitats Regulations Assessment had been satisfactorily concluded.

59.

The Local Plan was formally submitted for examination in June 2013, together with
the Habitats Regulations Assessment. The examination sessions held by the Inspector
included SAC issues. There was debate about the effectiveness of GHB mitigation
and whether it was sufficient for the Council to provide for bespoke mitigation plans
before planning permission was granted on any individual project.

60.

After the examination, a further addendum to the Strategic Environmental Assessment
was produced in December 2013. Section 4 contained an assessment of the likely incombination and cumulative impact on the region. Under the heading “Greater
Horseshoe Bat South Hams SAC”, it stated:

“There exists a risk of potential in-combination effects of
development in Teignbridge and in neighbouring authorities
with responsibilities for the South Hams SAC, on the integrity
of bat habitat including roosts, flyways and areas for foraging.
Principally this is through severance and light pollution.
The HRA indicates that potential in-combination effects on the
South Hams SAC, through development in Teignbridge and in
neighbouring planning authorities (Dartmoor National Park,
Torbay and South Hams), can be mitigated through the
introduction of a landscape scale Greater Horseshoe Mitigation
Strategy.
This should be prepared and published in
collaboration with other planning authorities with
responsibilities for the South Hams SAC as a supplementary
planning document.
The Strategy can replace relevant
guidance by Natural England and identify the requirements for
a provision of measures necessary to mitigate the likely affects
(sic) of all types of developments (both alone and in
combination with other projects) in all areas where there could
be an adverse effect on the integrity of the South Hams SAC.
The Council has proposed minor changes to the … submission
which make clear the requirement for the Greater Horseshoe
Bat Mitigation Strategy and securing bespoke greater horseshoe
bat mitigation plans for large-scale development proposals.
The Teignbridge Green Infrastructure Strategy (July 2011) has
identified a series of green corridors that could support and
enhance the main strategic flyways around Newton Abbot,
Kingsteignton, Kingskerswell and Bovey Tracey.”
61.

In his Report delivered on 9th April 2014, the Inspector found:
“15. A raft of policies, EN8 – EN12, are directed specifically at
protecting biodiversity, important habitats, priority species and
flora. Natural England raised no objection to the broad
approach of these policies. The detailed policies for site
allocations include appropriate criteria to mitigate and/or offset
any impact on protected species or habitats, with particular
reference to bats, given the proximity of the South Hams SAC
… On balance, subject to provisions relating to some specific
sites, I agree the benefits of new housing outweigh the
environmental disadvantages at those particular locations.”

62.

In relation to specific sites, the Inspector gave careful consideration to the provision
for the protection of GHB, and concluded that it was sufficient. He attached
considerable weight to the fact that the proposals were not objected to by Natural
England. He accepted that the requirement for a bespoke GHB mitigation plan to be
approved before planning permission could be granted for a specific project was an
appropriate safeguard.

63.

Immediately before the Local Plan was adopted, Natural England sought some further
changes, and these too were incorporated by the Council. In an email dated 2nd May
2014, Natural England said that settlement level bespoke mitigation plans were
needed at Bovey Tracey, Chudleigh and Kingsteignton. It said it would be sufficient
if this was set out in the text accompanying the policies. It did not need to be
incorporated into the wording of the policies themselves.

64.

I return now to the Claimant’s criticisms of the Local Plan.

65.

In my judgment, the Council and the Inspector acted lawfully in concluding, in the
exercise of their planning judgments, that the Local Plan provided sufficient
protection for the GHB. Pursuant to regulation 102(4) of the 2010 Regulations, the
Council ascertained that the Local Plan would not adversely affect the integrity of the
SAC.

66.

It is apparent from the evidence which I have summarised above that the Council did
undertake extensive Habitats Regulations assessments, in compliance with the
Habitats Directive and Regulations. Those assessments were properly taken into
account by the Council in formulating the Local Plan.

67.

The Plan’s policies provided effective protection for GHBs. Policy EN10 of the Local
Plan expressly stated:
“European Wildlife Sites including…South Hams…will be
protected. Development that is likely to have a significant
effect on the integrity of a European Wildlife Site will be
subject to assessment under the Habitats Regulations 2010 and
will not be permitted unless adverse effects can be fully
mitigated and/or compensated. Further specific requirements
are set out below.
Roosts, strategic flyways and sustenance zones for greater
horseshoe bats, which constitute the special interest of the
South Hams Special Area for Conservation will be protected,
and where possible, enhanced to reflect the specific
requirements of that species. In locations within or adjoining
such roosts, strategic flyways and sustenance zones, there may
be the need to include protection zones or removed certain
permitted development rights (particularly lighting and wind
turbines) to protect their continued use…
…A Habitat Regulations Assessment (HRA), required under
the Habitats Directive, has been undertaken on the policies
within the Local Plan to ensure there will not be an adverse
effect on any such site. Additionally, it is a requirement under
the Habitat Regulations that any development proposals which
may have an impact on a European Site are subject to further
assessment in order to avoid harm to those sites.”

68.

Policy EN11 provided:

“To protect and expand the presence of legally protected and
S41 List priority species, development which would be likely to
directly or indirectly harm such a species will not be permitted
unless:
…
e) for legally protected species favourable conservation status is
maintained.”
69.

Policy S5 provided:
“…The Council will:
…
f) ensure that the provision of new infrastructure will only be
approved where the planning authority has ascertained that it
would not adversely affect the integrity of any European sites;
and
g) all mitigation for impacts to European sites shall be
considered as critical in the Infrastructure Delivery Plan and
sufficient contributions, to ensure that provisions remain in the
long-term, will be taken from the CIL pot for Habitat
Regulations mitigation measures before funding is used for
other types of infrastructure.”

70.

Policy WE11 provided on Green Infrastructure:
“(g) appropriate suitable alternative natural green spaces
required by Habitat Regulations to relieve recreational pressure
on European sites; and strategic and detailed design
requirements delivered as part of green infrastructure to
mitigate the loss of foraging habitat and linear features used as
flyways by Greater Horseshoe Bats will be identified in the
proposed South Hams SAC Mitigation Strategy Supplementary
Planning Document.” (The accompanying text then crossreferred to paragraph 5.29, set out at paragraph 78 below)

71.

Natural England’s 2010 Planning Guidance on GHBs provides detailed advice on the
adverse impact of development. It was intended to provide guidelines to ensure that
the requirements of the Habitat Regulations 2010 could be met by new developments,
including details of survey specifications. In my view, it is a valuable safeguard
against harm to the SAC and GHB from ill-considered development.

72.

Additionally, the Local Plan provided for mandatory site-specific bespoke mitigation
plans, as recommended in the Habitats Regulations Assessment. These would
necessarily require an impact assessment. In my view, the Council was entitled to
conclude that bespoke GHB mitigation plans in relation to specific development sites
would be both more appropriate and effective if undertaken at planning permission

stage, when the scope and details of the project would be known to the Council and
the developer. The Local Plan was a high-level strategic document, setting out broad
allocation policies, but without project detail.
73.

I do not consider that this approach was contrary to the general principles expressed in
the opinion of A.G. Kokott in Commission v UK C-6/04 and in Hart District Council
v The Secretary of State for Communities and Local Government [2008] EWHC 1204
(Admin), per Sullivan J. at [55] – [56].

74.

Importantly, this approach was approved by Natural England, the statutory consultee.
The Council was entitled to give “significant”, “great” or “considerable” weight to the
views of Natural England: see Forest of Dean Friends of the Earth v Forest of Dean
District Council [2014] Env LR 3 at [80]; Shadwell Estates Ltd v Breckland District
Council [2013] EWHC 12 (Admin) at [72].

75.

The Council’s recent decision to grant outline planning application for housing at
Chudleigh, and to defer the bespoke mitigation plan until the stage of approval of
reserved matters, is not the approach expressly set out in the Local Plan, which
provides that the plan must be “approved before planning permission is granted”. It
would not be appropriate for me to express a view on the lawfulness of the Chudleigh
decision, since it is the subject of a separate judicial review claim, but I agree with the
Council that it does not provide a reliable basis for assessing the lawfulness and
effectiveness of the Local Plan if the decision was contrary to it.

76.

Natural England also recommended provision for bespoke settlement mitigation plans
in three areas (excluding the Newton Abbot area which affects the Claimant), and the
Council agreed to do this. Paragraph 5.29 of the Plan provided:
“Bespoke mitigation plans will be provided at the settlement
level for Chudleigh, Bovey Tracey and Kingsteignton to
provide a clear policy basis for developers who bring forward
development in these locations, in order to ensure the South
Hams SAC is protected with respect to in-combinations
impacts from developments proposed in the Plan.”

77.

Neither Natural England nor the Council considered it was necessary for this
provision to be incorporated into the policies (as opposed to the accompanying text)
nor that the settlement plans had to be completed before the Local Plan could be
adopted. Natural England recommended that the settlement plans needed to be in
place before any development took place whereas the Council did not commit to this.
These were judgments for the Council to make; in my view, they do not render the
Local Plan unlawful. In this context, it is significant that the Habitats Regulations
Assessment did not recommend settlement plans, in addition to the site-specific
bespoke mitigation plans. The Council was justified in concluding that, pending
completion of the settlement plans, the mandatory obligation to approve a bespoke
GHB mitigation plan for each site, which would have to be compliant with the general
GHB policies, including consideration of ‘in-combination’ effects of other
development, would meet the requirements of the Habitats Directive and Regulations.

78.

The Local Plan provided for the preparation of a strategic GHB mitigation strategy.
Paragraph 5.29 provided:

“The greater horseshoe bat is a European protected species …
[The] caves are a designated Special Area of Conservation and
have very strong protection (as set out above). This species has
particular needs and there are particular roosts, flyways and
foraging areas which they use. They are very sensitive to
changes in these areas, and therefore it is important that the
areas are identified and protected, and if possible their potential
enhanced. Further, more detailed, guidance has been prepared
by Natural England …. The Council, in collaboration with the
other planning authorities with responsibilities for the South
Hams SAC, will prepare and publish, as a supplementary
planning document (SPD) a Greater Horseshoe Bat Mitigation
Strategy. This will eventually replace the above guidance
published by Natural England. The proposed Mitigation
Strategy SPD will identify the requirements for and provision
of measures necessary to mitigate the likely effects of all types
of development (both alone and in combination with other
projects) in all areas where there could be an adverse effect on
the integrity of the South Hams SAC.”
79.

Thus, the Council made provision for a mitigation strategy in the terms recommended
in the Habitats Regulations Assessment, which did not require that it be completed
before adoption of the Local Plan, nor that there should be a moratorium on
development until it was completed.

80.

The strategy was intended to be a Supplementary Planning Document to provide
further support to the Local Plan. It was not envisaged that it would be prepared in
advance of the Local Plan; this would not be realistic as a document prepared jointly
between a number of local planning authorities would take time to produce and agree.
Paragraph 5.29 (adopting the wording of the Habitats Regulations Assessment)
provided that this strategy would “eventually” replace the Planning Guidance by
Natural England, implying that this would not occur immediately. In the meantime,
the existing Planning Guidance published by Natural England would remain in place
to guide any decisions on planning applications.
The Habitats Regulations
Assessment expressly recognised in its recommendations and conclusions that “Any
applications received in advance of the completion of this work [i.e. the new strategic
mitigation strategy] will have to consider the in-combination impacts which are likely
to require greater consideration of other plans and projects and greater evidence base”
(paragraph 13.6 of the June 2013 assessment).

81.

In my judgment, the Council’s approach was a legitimate exercise of judgment by the
Council which was not unlawful. Importantly, it was approved by Natural England,
the statutory consultee.

82.

The Claimant’s complaint that the mitigation provided for by the Plan was neither
effective nor enforceable, and so undeliverable, is not supported by the evidence. In
reality, it reflects a difference of opinion on the merits of the planning policies
adopted by the Council and approved by the Inspector, rather than grounds for a legal
challenge.

83.

The Inspector gave careful consideration to the provision for the protection of the
GHB in the Local Plan, and concluded that it was sufficient, and complied with the
requirements of the Habitats Directive and the Regulations. He did not consider that
the safeguards proposed in the plan – the strategic mitigation strategy, settlement and
site mitigation plans – had to be in place in advance of adoption of the Local Plan. He
attached considerable weight to the fact that the proposals were not objected to by
Natural England. On the evidence, the Inspector was entitled to conclude that the
housing policies were capable of delivery, whilst still according sufficient protection
to the GHB. He said, at paragraph 137:
“The discussion of all of the issues throughout this report
indicates that the Plan is reasonably robust and has sufficient
flexibility to deliver the outcomes intended, particularly with
regard to housing and employment growth, together with
continued environmental protection.”

84.

This was a planning judgment with which the Claimant disagreed but, in my view,
cannot successfully challenge in law. For the reasons I have already given, I consider
that the Inspector was entitled to conclude that the Local Plan met the statutory
requirements and was sound, applying the criteria in the NPPF.

Inspector’s reasons
85.

The Claimant submitted that the Inspector failed to give adequate reasons for rejecting
the Claimant’s objections and the evidence of Professor Altringham.

86.

The relevant tests were set out by Lord Brown in South Bucks District Council and
another v Porter (No 2) [2004] 1 WL.R. 1953:
“36. The reasons for a decision must be intelligible and they
must be adequate. They must enable the reader to understand
why the matter was decided as it was and what conclusions
were reached on the principal important controversial issues,
disclosing how any issue of law or fact was resolved. Reasons
can be briefly stated, the degree of particularity required
depending entirely on the nature of the issues falling for
decision. The reasoning must not give rise to a substantial
doubt as to whether the decision-maker erred in law, for
example by misunderstanding some relevant policy or some
other important matter or by failing to reach a rational decision
on relevant grounds. But such adverse inference will not readily
be drawn. The reasons need refer only to the main issues in the
dispute, not to every material consideration. They should
enable disappointed developers to assess their prospects of
obtaining some alternative development permission, or, as the
case may be, their unsuccessful opponents to understand how
the policy or approach underlying the grant of permission may
impact upon future such applications. Decision letters must be
read in a straightforward manner, recognising that they are
addressed to parties well aware of the issues involved and the

arguments advanced. A reasons challenge will only succeed if
the party aggrieved can satisfy the court that he has genuinely
been substantially prejudiced by the failure to provide an
adequately reasoned decision."
87.

The Inspector explained at paragraph 15 of his report:
“A raft of policies, EN8 – EN12, are directed specifically at
protecting biodiversity, important habitats, priority species and
flora. Natural England raised no objection to the broad
approach of these policies. The detailed policies for site
allocations include appropriate criteria to mitigate and/or offset
any impact on protected species or habitats, with particular
reference to bats, given the proximity of the South Hams
Special Area of Conservation (SAC) …. On balance, subject to
provisions relating to some specific sites, I agree the benefits of
new housing outweigh the environmental disadvantages at
those particular locations.”

88.

The Inspector considered the issue of GHB protection at site level. For example, in
relation to Policy NA3, at paragraphs 70 to 75 of his report. At paragraph 75 he
concluded:
“In summary, after careful consideration of the many
objections to its development, I have come to the same
conclusion as the Council that the NA3 allocation would
provide for a sustainable urban extension to Newton Abbot and
is sound…Other issues, such as the need to protect the strategic
bat flyway, could be resolved, in this instance through detailed
masterplanning; there is adequate space for a green corridor
along the ridge…There is no objection from Natural England
that protected species or habitats would be harmed.”

89.

The Inspector considered the impact on the SAC at paragraphs 128 and 129, in
particular at Chudleigh (the area closest to the SAC):
“…Throughout the Plan each policy pertaining to a site where
there is known bat activity includes criteria requiring protection
of flyways and/or a bespoke bat mitigation plan. The latter
criteria were included in the Plan following preparation of the
HRA, which has been agreed by Natural England… (at 128)
“…I give significant weight to the advice of Natural England
that the Plan will have no adverse effects on the South Hams
SAC and conclude that the allocations at Chudleigh are
justified and sound” (at 129).

90.

Applying the test in South Bucks, I have no doubt that the Inspector’s reasons were
adequate and intelligible.

Consultation on the Strategic Environmental Assessment
91.

Under Regulation 13(2)(b) of the Environmental Assessment of Plans and
Programmes Regulations 2004, the Council was obliged to take steps to draw the
attention of those interested in or affected by the proposals to the existence of the
environmental information in the SEA and to invite comments on it.

92.

It is conceded by the Council that, when the SEA was published in October 2012, and
the Addendum issued in June 2013, it failed expressly to invite the public to comment
on those documents, which it ought to have done.

93.

However, in my judgment, the interests of the Claimant have not been “substantially
prejudiced” by this failure, and therefore under s.113(6) & (7) PCPA 2004, there is no
basis upon which to quash the Local Plan.

94.

I have concluded that there was no substantial prejudice for the following reasons:

95.

i)

The SEA was published in October 2012 as part of the environmental report
which accompanied the Local Plan. It was published on the Council’s website.

ii)

The text of the SEA stated it was “being published for consultation alongside
the publication of the Proposed Submission Local Plan”.

iii)

The Claimant was aware of the SEA and the Addendums when it made its
written representations to the Inspector.

iv)

The Inspector’s examination hearings included specific discussion on the
adequacy of the SEA, in which the Claimant had the opportunity to participate.

v)

The Council invited representations on the Further Addendum in December
2013, making it clear that it was published for public consultation on its
contents. It substantially incorporated (and updated) the assessments set out in
the SEA and the June 2013 Addendum. It was the subject of a letter to all plan
participants inviting their comments.

vi)

The Claimant is an organisation which has taken an active part in the local
residents’ campaign against a proposed local housing development. It counts
among its Committee members the local Councillor for the area (Cllr
Colclough), who was actively promoting an alternative site to the Council in
September 2012 when the SEA and the Local Plan was being considered by
the Council at its key meetings.

It seems to me highly likely that the Claimant was aware that the SEA was published
for consultation, and that it accessed the SEA at a sufficiently early stage to inform its
consultation responses to the Local Plan. In my view, the Claimant is seeking to rely
on a procedural failing which has not caused it any substantial prejudice.

Conclusion
96.

For the reasons set out above, the claim is dismissed.
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Judgment

Lord Justice Sullivan:
Introduction
1.

This is an appeal against the Order dated 21st May 2014 of Mitting J dismissing the
RSPB’s claim for judicial review of the decision of the Secretary of State for the
Environment, Food and Rural Affairs (“the Secretary of State”) dated 29th May 2013
to direct Natural England under section 28F (5) of the Wildlife and Countryside Act
1981 (“the 1981 Act”) to give BAE Systems (Operations) Ltd (“BAES”) consent for:
(1) the culling of 552 pairs of Lesser Black-Backed Gulls
(“LBBG”) and further operations to maintain the
population at the reduced level following the cull, provided
that the population so reduced is no lower than 3,348 pairs;
and
(2) further measures to maintain the population of Herring
Gulls (“HG”) at the population level following an earlier
cull.
For convenience, I will refer to (1) and (2) as “the cull”.

Background
2.

The background to the RSPB’s Claim is helpfully summarised in paragraphs 1-4 of
Mitting J’s judgment [2014] EWHC 1645 (Admin):
“1. The River Ribble rises in Yorkshire and flows into the Irish
Sea between Lytham St Annes and Southport. The River Alt
rises in Huyton and flows into the Irish Sea at the edge of the
Mersey Estuary. Part of the Ribble Estuary was identified as a
National Nature Reserve in 1979 and notified as a Site of
Special Scientific Interest under Section 28 of the Wildlife and
Countryside Act 1981 in 1984. It was classified as special
protection area under Council Directive 79/409/EEC in 1982.
The Alt River Estuary was similarly classified in 1985. The two
estuaries were jointly classified as a special protection area in
February 1995. It was re-designated and its area extended on 28
November 2002. It now comprises 12,412.31 hectares. It is a
habitat for a large number of different species of bird. Amongst
them are two large gulls: the Lesser Black-backed Gull and the
Herring Gull. This case concerns only those gulls and that part
of the special protection area which lies within the Ribble
Estuary. Both gulls breed there. A reasonable working estimate
of the numbers of breeding pairs in the Ribble Estuary in recent
years is 4,100 pairs of Lesser Black-backed Gull and, until the
recent cull, 500 pairs of Herring Gull. They nest in an extensive
area of sand mud flats and saltmarsh on the left, south, bank of
the Ribble.

2. On the right bank of the Ribble, to the north and east of that
area is the aerodrome and manufacturing and research facility
operated by BAE Systems (Operations) Limited ("British
Aerospace") at Warton. British Aerospace and its predecessors
have occupied the site since 1947. It is their principal UK
facility for developing, manufacturing and testing military
aircraft. Bird strike is an unavoidable occurrence. Small birds
do not cause significant damage to aircraft; but large birds –
those weighing more than 1kg – can do. The principal risk is
that of ingestion into an aircraft jet engine. In the case of a
single-engined aircraft, such as a Hawk, ingestion can lead to
sudden total loss of power, requiring the pilot to eject and the
aircraft to crash. The risk has been measured statistically. At
Warton the annual frequency of the risk of damage to an
aircraft sufficient to cause loss of service for a period of weeks
has been assessed at 1 in 12.5 years and of aircraft loss
associated with pilot ejection at 1 in 808 years. There is a
national standard for yet more catastrophic loss, causing pilot
fatality. That is set by the Health and Safety Executive at 1 in 1
million years. At Warton the risk is assessed at 1 in 30,000
years. A significant proportion of the Lesser Black-backed and
Herring Gulls weigh more than 1kg. British Aerospace
contends, without opposition from any source, that the two
gulls are the primary cause of the risks identified above.
3. In an attempt to mitigate that risk, British Aerospace has
sought consent for the culling of 1,700 pairs of Lesser Blackbacked Gull and 500 pairs of Herring Gull on the Ribble
Estuary site and the taking of measures to keep the numbers at
the level produced by the cull. To do so British Aerospace
required the written consent of Natural England under Section
28E Wildlife and Countryside Act 1981 or, if consent was not
given, a direction by the Secretary of State for the Environment
Food and Rural Affairs to Natural England following an appeal
under Section 28F. Natural England consented to the culling of
200 pairs of Lesser Black-backed Gull and 25 pairs of Herring
Gull, but refused to consent to the balance of the cull. British
Aerospace appealed to the Secretary of State against that
refusal. The Secretary of State appointed Edward A. Simpson
to conduct a public inquiry into British Aerospace's
notification. By a report dated 21 February 2012, Mr. Simpson
recommended to the Secretary of State that he should direct
Natural England to give consent to the full cull and subsequent
control mechanisms. By a decision notified by a letter dated 12
December 2012, the Secretary of State directed Natural
England to give consent to the culling of 475 pairs of Herring
Gull (i.e. the balance left after the cull of 25 pairs permitted by
Natural England). In a separate letter of the same date, he
indicated that he was minded to direct Natural England to
consent to a cull of a further 552 pairs of Lesser Black-backed

Gull, but to affirm Natural England's decision as to the
remainder of the cull – 948 pairs. He invited representations
from all interested parties. By a decision notified by a letter
dated 29 May 2013, he directed Natural England to give
consent for the culling of 552 pairs of Lesser Black-backed
Gull and further operations to maintain the population at a
reduced level, provided that it did not fall below 3,348 pairs.
By the date of this letter, the cull of 500 pairs of Herring Gull
had been completed. The Secretary of State also directed
Natural England to consent to further operations to maintain the
population levels of Herring Gull at the reduced level.
4. By this claim, the claimant, The Royal Society for the
Protection of Birds, challenges both of the decisions of the
Secretary of State. The grounds of challenge are manifold, but
at their heart assert that the Secretary of State was not, as a
matter of law, entitled to direct Natural England to give consent
to the culling of 552 pairs of Lesser Black-backed Gull.”
The Habitats Directive
3.

It is common ground that when deciding whether to grant consent for the cull the
Secretary of State had to comply with the obligations imposed by paragraphs 2-4 of
Article 6 of the Habitats Directive. Those obligations are as follows:
“2. Member States shall take appropriate steps to avoid, in the special areas
of conservation, the deterioration of natural habitats and the habitats of
species as well as disturbance of the species for which the areas have been
designated, in so far as such disturbance could be significant in relation to
the objectives of this Directive.
3. Any plan or project not directly connected with or necessary to the
management of the site but likely to have a significant effect thereon, either
individually or in combination with other plans or projects, shall be subject
to appropriate assessment of its implications for the site in view of the site’s
conservation objectives. In the light of the conclusions of the assessment of
the implications for the site and subject to the provisions of paragraph 4, the
competent national authorities shall agree to the plan or project only after
having ascertained that it will not adversely affect the integrity of the site
concerned and, if appropriate, after having obtained the opinion of the
general public.
4. If, in spite of a negative assessment of the implications for the site and in
the absence of alternative solutions, a plan or project must nevertheless be
carried out for imperative reasons of overriding public interest, including
those of a social or economic nature, the Member State shall take all
compensatory measures necessary to ensure that the overall coherence of
Natura 2000 is protected. It shall inform the Commission of the
compensatory measures adopted.”

The Issue
4.

The Secretary of State concluded that the cull would not adversely affect the integrity
of the SPA: see Article 6(3). The RSPB contends that this conclusion was unlawful
because it was based upon a misinterpretation of the conservation objectives for the
populations of LBBG and the breeding seabird assemblage (of which the HG and
LBBG are part) at the SPA; that the application of those conservation objectives,
properly construed, would have led to the conclusion that the cull would adversely
affect the integrity of the SPA; so that consent for the cull could have been given only
if the necessary compensatory measures were taken in accordance with Article 6(4).
Although the Secretary of State had concluded that there was no alternative solution
and that there were imperative reasons of overriding public interest for carrying out
the cull, he was not satisfied that adequate compensatory measures had been
identified.

Conservation objectives
5.

In Sweetman v An Bord Pleanála (Case C-258/11) [2013] 3 CMLR 16, Advocate
General Sharpston considered how the reference to the “integrity” of a site should be
construed for the purpose of Article 6(3). Having considered the differing language
versions of the Article, she said in paragraphs 54-56 of her Opinion:
“54. Notwithstanding those linguistic differences, it seems to
me that the same point is in issue. It is the essential unity of the
site that is relevant. To put it another way, the notion of
“integrity” must be understood as referring to the continued
wholeness and soundness of the constitutive characteristics of
the site concerned.
55. The integrity that is to be preserved must be that “of the
site”. In the context of a natural habitat site, that means a site
which has been designated having regard to the need to
maintain the habitat in question at (or to restore it to) a
favourable conservation status. That will be particularly
important where, as in the present case, the site in question is a
priority natural habitat.
56. It follows that the constitutive characteristics of the site that
will be relevant are those in respect of which the site was
designated and their associated conservation objectives. Thus,
in determining whether the integrity of the site is affected the
essential question the decision-maker must ask is “why was this
particular site designated and what are its conservation
objectives?” In the present case, the designation was made, at
least in part, because of the presence of limestone pavement on
the site – a natural resource in danger of disappearance that,
once destroyed, cannot be replaced and which it is therefore
essential to conserve. ”
The Court endorsed this approach in paragraph 39 of its judgment:

“Consequently, it should be inferred that in order for the
integrity of a site as a natural habitat not to be adversely
affected for the purposes of the second sentence of art.6(3) of
the Habitats Directive the site needs to be preserved at a
favourable conservation status; this entails, as the A.G. has
observed in points AG54-AG56 of her Opinion, the lasting
preservation of the constitutive characteristics of the site
concerned that are connected to the presence of a natural
habitat type whose preservation was the objective justifying the
designation of that site in the list of SCIs, in accordance with
the directive.”
6.

The European Commission’s publication, “Managing Natura 2000 Sites”, gives
guidance as to the interpretation of certain key concepts in Article 6 of the Habitats
Directive. Paragraph 4.6.3 deals with the concept of the “integrity of the site”. This
part of the guidance is summarised as follows:
“The integrity of the site involves its ecological functions. The
decision as to whether it is adversely affected should focus on
and be limited to the site’s conservation objectives.”

7.

In view of the CJEU’s decision in Sweetman and the Commission’s guidance there can
be no doubt that the Secretary of State was correct when he said in paragraph 22 of
the decision that the conservation objectives for the SPA were “fundamental” to his
consideration of whether the cull sought by BAES may have: (i) a significant effect
on the site, and (2) an adverse effect on the site.

8.

The obligations contained in Article 6(2), (3) and (4) are transposed into our domestic
law by The Conservation of Habitats and Species Regulations 2010 (“the
Regulations”): see regulations 9 and 61. Regulation 35(2) provides that:
“(2) As soon as possible after a site becomes a European
marine site, the appropriate nature conservation bodies must
advise other relevant authorities as to –
(a) The conservation objectives for that site.
(b) ….”
The SPA is a “European marine site”: see regulations 3(1) and 8.

9.

Having noted that a clear statement of the conservation objectives was lacking during
the inquiry in 2011, the Secretary of State considered Natural England’s conservation
objectives dated June 2012 together with Natural England’s conservation objectives
dated August 2011 when reaching his decision (paragraph 29 of the decision). The
conservation objectives dated June 2012 for the SPA are as follows:
“With regard to the individual species and/or assemblage of
species for which the site has been classified (“the Qualifying
Features” listed below);

Avoid the deterioration of the habitats of the qualifying
features, and the significant disturbance of the qualifying
features, ensuring the integrity of the site is maintained and
the site makes a full contribution to achieving the aims of
the Birds Directive.
Subject to natural change, to maintain or restore
-

the extent and distribution of the habitats of the qualifying
features;

-

the structure and function of the habitats of the qualifying
features;

-

the supporting processes on which the habitats of the
qualifying features rely;

-

the populations of the qualifying features;

-

the distribution of the qualifying features within the site.”

The Qualifying Features include both the LBBG and the Seabird assemblage, but no
baseline figures are given.
10.

So far as relevant, the conservation objectives dated August 2011 are as follows:
“The Conservation Objectives for this site are, subject to
natural change, to maintain the following habitats and
geological features in favourable condition (*), with particular
reference to any dependent component special interest features
(habitats, vegetation types, species, species assemblages etc)
for which the land is designated (SSSI, SAC, SPA, Ramsar) as
individually listed in Table 1….
(*) or restored to favourable condition if features are judged to
be unfavourable.
Standards for favourable condition are defined with particular
reference to the specific designated features listed in Table 1,
and are based on a selected set of attributes for features which
most economically define favourable condition as set out in
Table 2 and Table 3.”
The designated Special Interest Features listed in Table 1 include the LBBG and the
breeding seabird assemblage. When dealing with Species Populations, Table 2
explains under the sub-heading “Species Features – Population Size Objectives” that
the “Conservation Objective for species extent” is:
“To maintain the designated species for the Ribble Estuary in
favourable condition, which is defined in part in relation to
their population attributes. Favourable condition is defined at
this site in terms of the following site-specific standards.”

The first standard is “Extent-Dynamic population balance”:
“On this site favourable condition requires the maintenance of
the population of each designated species, assemblage.
Maintenance implies restoration if evidence from condition
assessment suggests a reduction in size of population,
assemblage.”
The “Site Specific Target range and Measures” for the Aggregation of breeding birds
is:
“Site Specific Target range and Measures.
Maintain population within acceptable limits (in this context
the population can be that of an individual species or the total
population of an assemblage). Based on the known natural
fluctuations of the population in the site maintain the
population at or above the minimum for the site. Where the
limits of natural fluctuations are not known, maintain the
population subject to natural change within acceptable limits,
above 75% of that at designation – loss of 25% or more
unacceptable….
Individual species present in nationally/internationally
important numbers at designation are:..
Lesser Black-backed Gull (Larus fuscus) – breeds colonially.
Breeding bird population size 4,100 (Seabird 2000) mainly
confined to Banks and Hesketh Marshes. The baseline figure of
Lesser Black-backed Gulls was confirmed as 4,100 pairs in
2008.
→ 20,000 breeding seabird assemblage: assemblage baseline
figure is 32,624 individuals”
11.

For the generic guidance on favourable condition, the 2011 conservation objectives
cross-referred to the August 2004 version of the “Common Standards Monitoring
Guidance for Birds” published by the Joint Nature Conservation Committee (“the
Guidance”). Paragraph 2.1 of the Guidance explains the “Conservation Objectives”:
“The conservation objectives for birds in designated sites are
determined by the legislative background to the designations in
place. They are effectively aimed at maintaining bird
populations or the diversity of species within defined
assemblages, both through the protection of habitats supporting
them and management against the negative impacts of
disturbance. The attribute tables in this guidance list targets
that should be used to aid in monitoring whether conservation
objectives are being met for each of the interest features on a
site.”

Paragraph 3.1.4 explains that the baseline values for all attributes related to a feature
will form the basis for establishing the target values to be met at each assessment.
The Guidance explains the “Targets” in more detail in paragraph 3.5, as follows:
“3.5.1 Targets for bird attributes have been set to allow for
natural fluctuation, effectively acceptable change, or for
margins of error in measurement, in part due to
technological advances. Different attributes will have different
targets depending upon their nature.
3.5.2 For example, the population size of a species will
fluctuate naturally, and for some species relatively widely, from
one season to the next. So that these normal fluctuations are not
misinterpreted as real declines or increases in a population the
targets for population size are set to take account of the way in
which a population is likely to change naturally. The targets for
bird population size are set according to two approaches:
known natural fluctuation at the site level for a species, and a
generic threshold system. Wherever possible, known natural
fluctuation should be adopted as the means for target setting as
it will provide a more appropriate level of sensitivity for rarer
species.
Known natural fluctuation – to derive population size targets
from known fluctuation a minimum of five counts, each from a
different relevant season, is required - these do not need to be
from consecutive seasons, but should be from within a period
of no more than 7 years. Ideally the counts should be from the
time of designation of the feature – when the feature was
known to be in favourable condition. If data are not available
from the time of designation the first suitable series of good
quality data should be used, or the generic threshold approach
should be adopted. The minimum population size recorded
during the five counts can be taken as the target for maintaining
the population – if the population at assessment (taken from
either a single count or a mean of counts) falls below this size
then it is in unfavourable condition. When data from five years
are not available to set the target the generic threshold approach
must be used. Care should be taken in using natural fluctuation,
as there may be cases where the fluctuation seen in a
population is the result of non-natural phenomena, for example
the effects of human disturbance. In cases where there is some
doubt as to whether observed fluctuation is natural then the
generic threshold approach should be used.
The generic threshold approach is widely used to assess the
conservation status of individual bird species at the national
level and to guide the setting of conservation priorities. The
adoption of this system at the site level is a robust way of
defining a common and easily used standard. A simple
threshold system works by comparing population sizes at

different times and deriving the change (expressed as a
proportion of the initial population). If this change represents
an absolute loss of 25%, or more, of a breeding population or
50%, or more, of a non-breeding population then the feature
will be in unfavourable condition. These changes are the
generic targets (thresholds) in CSM for the simple generic
threshold approach…”
The Secretary of State’s decision
12.

Having considered the 2011 and 2012 conservation objectives, the Secretary of State
set out his interpretation of the conservation objectives for the SPA in paragraph 30 of
the decision:
“Reading these two documents together, the Secretary of State
considers that he should interpret the conservation objectives
for the populations of Lesser Black-Backed Gull and the
breeding seabird assemblage as being:
Subject to natural change, to maintain or restore the features to
favourable condition. Having reference to the favourable
condition table (Table 2) of the conservation objectives
document of August 2011, this means, subject to natural
change, within acceptable limits, to maintain or restore the
population above 75% of that at designation. Loss of 25% or
more is unacceptable.”

13.

In paragraph 40 of the decision the Secretary of State concluded that 4,100 was the
appropriate baseline for the LBBG conservation objective. He therefore concluded in
paragraph 42 that the conservation objective for the LBBG was:
“Subject to natural change, to maintain or restore the
feature to favourable condition. Having reference to the
favourable condition table (Table 2) of the conservation
objectives document of August 2011, this means, subject to
natural change within acceptable limits, to maintain or
restore the population above 75% of that at designation
(4,100 pairs). Loss of 25% or more is unacceptable.”

14.

The herring gull is not an interest feature of the SPA in its own right. The Secretary
of State considered the herring gull as part of the total population of the assemblage:
see paragraph 93 of the decision. The Secretary of State concluded that the baseline
population figure for the breeding seabird assemblage was 25,123. Applying the
same approach as that set out in paragraph 42 of the decision, he concluded in
paragraph 46 that the conservation objective for the breeding seabird assemblage was:
“Subject to natural change, to maintain or restore the
feature to favourable condition. Having reference to the
favourable condition table (Table 2) of the conservation
objectives document of August 2011, this means, subject to
natural change within acceptable limits, to maintain or

restore the population above 75% of that at designation
(25,123). Loss of 25% or more is unacceptable.”
15.

The Secretary of State decided that there was a requirement to carry out an
appropriate assessment of the implications of the cull proposed by BAES “and
whether it will have an adverse effect on the integrity of the site in view of the site’s
conservation objectives” (paragraph 56 of the decision). In paragraph 65 of the
decision the Secretary of State said:
“…[T]he Secretary of State considers that it is appropriate to
have regard to the favourable condition tables set out in the
2011 conservation objective document in deciding what the
conservation objectives are for Lesser Black Backed Gull and
the breeding seabird assemblage, and whether a proposal would
have an adverse effect on the integrity of a site. The Secretary
of State considers that, if after implementation of the proposals
an interest feature will remain in favourable condition (and will
be achieving its conservation objectives), then the proposals
will not give rise to a risk of an adverse effect on the integrity
of a site. The Secretary of State considers this further at
paragraphs 73-91 below.”

16.

This approach – that if after implementation of the cull “an interest feature will
remain in a favourable condition [as set out in the favourable condition tables in the
2011 conservation objectives] (and will be achieving its conservation objectives) then
the proposals will not give rise to a risk of an adverse effect on the site” - was then
applied in the later paragraphs of the decision letter. Thus, the Secretary of State’s
reasons for concluding that he could not give consent for the full cull sought by BAES
were as follows:

“74. As noted at paragraph 65 above, the Secretary of State
considers that the favourable condition tables located within the
conservation objectives documentation inform his decision on
what the conservation objectives are and the appropriate
assessment in this matter. The Secretary of State agrees with
BAES in principle that a reduction of the population to a figure
which is above 75% of the baseline (4,100 pairs) will not result
in the feature being in unfavourable condition. The Inspector
seems to have agreed with BAES on this issue (IR9.29), albeit
the Inspector was considering whether the proposals were
likely to have a significant effect on the site. In principle, the
Secretary of State considers that, if after the implementation of
BAES’s proposals an interest feature will remain in favourable
condition, then those proposals would not give rise to an
adverse effect on the integrity of a site.
75. The Secretary of State notes that the current Full
Notification, in combination with past consents, would reduce

the population of Lesser Black-Backed Gull by 1,700 pairs. In
relation to a population of circa 4,100 pairs before any culling
took/takes place, this would reduce the population to around
2,400 pairs (4,100 minus 1,700), and is the level at which the
further control measures sought in the Full Notification would
aim to maintain the population. This equates to a reduction of
the population of around 40% from the baseline; the
conservation objective is that a 25% loss from the baseline of
4,100 is unacceptable. In view of the fact that reducing the
Lesser Black-Backed Gull population to this level, and
maintaining it at that level, risks placing it in unfavourable
condition, and in consequence, risks an adverse effect on the
integrity of the site in view of the site’s conservation
objectives, the Secretary of State cannot consent to the Full
Notification in its entirety.”
17.

The Secretary of State went on to consider what level the population could be reduced
to by culling, and subsequently maintained at, without causing an adverse effect on
the integrity of the site in view of the site’s conservation objectives (paragraph 76
decision). The Secretary of State answered that question in paragraphs 77-82 of the
decision, as follows:
“77. Although the conservation objective contemplates that a
population which is above 75% of the baseline will be in
favourable condition, the Secretary of State notes that, as the
Full Notification seeks measures to maintain the population at a
reduced level for the length of the consent, he must look to the
longer-term prognosis for the Lesser Black Backed Gull
population.
78. The Secretary of State has considered Natural England’s
assertion that the figure of 25% was intended to allow for
‘natural change’. The Secretary of State agrees with the
Inspector that it is not possible, or at least there is no evidence
presented that could be used, to differentiate year-to-year
variation from those due to anthropogenic effects once the birds
have left the estuary (IR 9.29). Nonetheless, the Secretary of
State does not consider that external factors should be ignored
and accepts that they might have the potential to compound the
effect of the cull. The Secretary of State concludes that the
closer the population is maintained to 75% of the baseline, the
higher the risk of impact on the population due to external
factors such as disease or extreme weather.
79. The Secretary of State has also considered the wider Lesser
Black-Backed Gull population. The Secretary of State notes
that the Inspector concluded that the Lesser Black-Backed Gull
is amber-listed in the Birds of Conservation Concern because
of its restricted distribution rather than because of any longterm decline (IR 9.30). However, the Secretary of State also

notes that other evidence was presented in the RSPB’s 25
January submission (paragraphs 10-11 of Annex 1) which
suggests a number of important populations are declining
nationally, at least in the short to medium term.
80. The Secretary of State considers that both risks - that of an
impact on the site’s Lesser Black-Backed Gull population
because of external factors, and risk to the wider Lesser BlackBacked Gull population if this site’s population were to fall into
decline – must be mitigated before the Secretary of State can
determine what level of culling and corresponding level of
further control measures can be permitted without risking an
adverse effect on the integrity of the site, in view of the site’s
conservation objectives.
81. The Secretary of State considers these risks can be
mitigated by (i) identifying whether there is a population,
consistent with the conservation objective to maintain the
population at above 75% of the baseline, which the Lesser
Black-Backed Gull has existed at and which therefore provides
a “safety margin” against external risk, and (ii) ensuring
effective monitoring and feedback.
82. In relation to (i), the Secretary of State notes that the Lesser
Black-Backed Gull population has fluctuated between 3,348
pairs and 4,117 pairs since it was added as a feature in 2002….
The Secretary of State considers that this evidence points to
3,348 pairs as being a population level at which Lesser BlackBacked Gull has existed at and fluctuated from since
designation, and, being above 75% of the baseline population,
provides an adequate safety margin against external risk. This
means that, against a population of circa 4,100 pairs before any
culling took/takes place, and taking into account the March
2011 consent for 200 pairs of Lesser Black-Backed Gull, this
means a cull of 552 pairs could be allowed with further control
measures as necessary to maintain the population at the reduced
level following those culls. That is, following such a cull and
maintained at no lower than that level, the feature would
remain in favourable condition and would be achieving its
conservation objective….”
18.

The Secretary of State’s conclusion on this issue was as follows:
“85. In conclusion, the Secretary of State is satisfied that there
is no reasonable scientific doubt that, in combination with the
past consent a reduction to 3,348 pairs and further control

measures to maintain it at this level, alongside the monitoring
plan set out in the Full Notification, will not have an adverse
effect on the integrity of the site in view of the conservation
objective to maintain the Lesser Black-Backed Gull feature in
favourable condition. That the feature will remain in favourable
condition and therefore be meeting its conservation objectives
following the immediate culling and the longer-term further
control measures means that there will be no adverse effect on
the integrity of the site in view of the conservation objective.
The Secretary of State therefore concludes that a cull of 552
pairs of Lesser Black-Backed Gull, in combination with the
past consent, and further control measures to maintain the
population at the reduced level, will not have an adverse
effect on the integrity of the site in view of the conservation
objective for Lesser Black-Backed Gull.”
In paragraph 90 of the decision the same approach was adopted in respect of the
breeding seabird assemblage.
Discussion
19.

The Secretary of State’s interpretation of the conservation objectives for the LBBG
and the breeding seabird assemblage in paragraph 30 of the decision was, as he
himself recognised in paragraph 22 of the decision, fundamental to his consideration
of whether the cull may have an adverse effect on the integrity of the site. The
proposition that the words “subject to natural change, to maintain or restore the
features to favourable condition” meant, by reference to the favourable condition table
(Table 2) in the 2011 conservation objectives, “subject to natural change, within
acceptable limits to maintain or restore the population above 75% of that at
designation…..” (emphasis added) was applied throughout the decision, and in
particular in paragraphs 46, 65, 74, 75 and 85 (see paragraphs 14-18 above). The
Secretary of State’s assessment of whether there would be “an adverse effect on the
integrity of the site in view of the site’s objectives” was based upon his interpretation
of those objectives.

20.

Although Mr. Forsdick QC submitted that only the 2012 conservation objectives were
relevant, and that the Secretary of State should not have had regard to the 2011
conservation objectives because they related to the designated features in the Ribble
Estuary SSSI (and not the SPA), and had in any event been superseded by the 2012
conservation objectives, I am content to proceed upon the basis that the Secretary of
State was entitled to have regard to both the 2011 and the 2012 conservation
objectives, and to read them together for the purpose of ascertaining the conservation
objectives for the populations of LBBG and the breeding seabird assemblage at the
SPA. The 2012 objectives were “high level objectives”. They did not contain any
baseline figures. While those figures could have been obtained from the data sheets,
they were included in the 2011 objectives. Natural England’s view was that the 2012
objectives were:
“consistent with the approach taken to conservation objectives
at the inquiry, that the individual bird populations and
assemblages for which the site is classified be maintained.”

(see paragraph 28 of the decision)
21.

The 2011 and 2012 conservation objectives are not enactments, and should not be
construed as such. However, it was common ground that they mean what they say,
and do not mean what the Secretary of State, or for that matter, Natural England or the
RSPB, might wish that they had said. The conservation objectives must be read in a
common sense way, and in context. They are conservation objectives for an area that
has been classified as being of European significance under the Wild Birds Directive.

22.

Starting with the 2012 “high level” objectives. The objective “Subject to natural
change, to maintain the populations of the qualifying features” (which include the
LBBG and the seabird assemblage) must be considered in the context of the
overarching objective which is to:
“Avoid the deterioration of the habitats of the qualifying
features and the significant disturbance of the qualifying
features, ensuring the integrity of the site is maintained and the
site makes a full contribution to achieving the aims of the Birds
Directive.”
In that context, it is difficult to see how a deliberate reduction of the populations of
two of the qualifying features to a level above 75% of that at designation could
sensibly be said to be in accordance with an objective of maintaining those
populations, subject to natural change.

23.

Turning to the 2011 conservation objectives, a straightforward reading of the
objective - “subject to natural change to maintain the following habitats and
geological features in favourable condition… with particular reference to any
dependent component species features” (which include the LBBG and the breading
seabird assemblage) – would not permit a deliberate (non-natural) reduction of the
population of one or more of the species or species assemblies to a level above 75%
of that designation and its maintenance at that reduced level for a period of ten years.

24.

The Secretary of State referred to the favourable condition table (Table 2) in the 2011
objectives as the justification for his interpretation of the conservation objectives: “to
maintain or restore the population above 75% of that at designation. Loss of 25% or
more is unacceptable.” However, it is clear that the definition of “favourable
condition” in Table 2 of the 2011 conservation objectives (above 75% of that at
designation is acceptable, loss of 25% or more is unacceptable) allows for natural
fluctuations of population in the SPA. If the natural fluctuations of the population in
the site are known, then the objective is to maintain the population at or above the
known minimum for the site. If “favourable condition” is defined by reference to the
ability of a species to maintain its population within a naturally fluctuating range
rather than by reference to a particular figure, then deliberately reducing the
population to the bottom end of the range, and maintaining it at that level for a period
of ten years, thus preventing it from fluctuating above the lowest end of the range, is
not maintaining the population in a “favourable condition.”

25.

The fact that the “favourable condition” targets in Table 2 are set to take account of
natural fluctuations, and not non-natural phenomena such as a cull, is emphasised by
the following passage in paragraph 3.5.2 of the Guidance:
“When data from five years are not available to set the target
the generic threshold approach must be used. Care should be
taken in using natural fluctuation, as there may be cases where
the fluctuation seen in a population is the result of non-natural
phenomena, for example the effects of human disturbance. In
cases where there is some doubt as to whether observed
fluctuation is natural then the generic threshold approach
should be used.”
Both the Guidance and Table 2 make it clear that “known natural fluctuations of the
population” are the preferred method of ascertaining whether a site is in a favourable
condition. The generic threshold method (loss of 25% or more of the population at
designation is unacceptable) should be used “where the limits of natural fluctuations
are not known.” Thus, the 25% generic threshold is simply a proxy for the lowest end
of a known, naturally fluctuating range. Properly construed, the conservation
objective in the 2011 conservation objectives is not to maintain the populations of the
LBBG and the seabird assemblages above 75% of that at designation; rather it is to
maintain the populations at designation; and allowing for natural fluctuation, a loss of
25% or more is unacceptable.

26.

If the 2011 conservation objectives are interpreted in this way, as they were by
Natural England in its letter dated 25th January 2013 in response to the Secretary of
State’s “minded to” letter dated 12th December 2012 (see paragraph 3 of Mitting J’s
judgment), then they are consistent with the “high level” 2012 conservation
objectives. On the Secretary of State’s interpretation of the 2011 objectives – as
permitting a deliberate reduction of the populations of the LBBG and the breeding
seabird assemblage to a figure above 75% of that at designation – they would be
materially different from the 2012 conservation objectives which are concerned to
avoid “significant disturbance of the qualifying features” and to ensure that the
integrity of the site is maintained and that it makes a full contribution to achieving the
aims of the Birds Directive by maintaining the populations of the qualifying features,
subject to natural change.

27.

Natural England explained in its letter dated 25th January 2013 why the Secretary of
State’s approach in paragraph 30 of the decision to the conservation objectives (which
was foreshadowed in the “minded to” letter) was mistaken:
“[R]eliance on the monitoring targets contained in the
favourable condition tables to support such a conclusion is not
an appropriate use of those targets and should not be relied
upon in the way that they appear to be relied upon to support a
conclusion of no adverse effect on integrity. The Common
Standards Monitoring Guidance is clear that the ranges and
targets provided for allow for fluctuations due to natural
population cycles or for margins of error in monitoring
techniques. They are not intended as headroom or thresholds
allowing planned or deliberate deterioration in site condition or

changes brought about by anthropogenic factors such as habitat
loss, disturbance and culling. This concern applies to the
application of this approach to the breeding lesser black-backed
gull feature and to the breeding seabird assemblage feature. A
consequence of this approach, which if accepted in principle
could apply to any species and assemblage on any SPA, is that
large scale culls or any other activity that reduces bird numbers
could be allowed to reduce a population down to 75% of the
monitoring baseline or indeed 50% in the case on non-breeding
populations. Where the current populations are above the
monitoring baseline, this would also allow a cull of potentially
many more than 25% of the population current at the time of
the cull.”
28.

The Secretary of State’s response to this point is contained in paragraph 78 of the
decision:
“78. The Secretary of State has considered Natural England’s
assertion that the figure of 25% was intended to allow for
‘natural change’. The Secretary of State agrees with the
Inspector that it is not possible, or at least there is no evidence
presented that could be used, to differentiate year-to-year
variation from those due to anthropogenic effects once the birds
have left the estuary (IR 9.29). Nonetheless, the Secretary of
State does not consider that external factors should be ignored
and accepts that they might have the potential to compound the
effect of the cull. The Secretary of State concludes that the
closer the population is maintained to 75% of the baseline, the
higher the risk of impact on the population due to external
factors such as disease or extreme weather.”

29.

Natural England’s assertion that the figure of 25% was intended to allow for natural
change was correct for the reasons set out in paragraphs 23-25 above. The
proposition that it is not possible to differentiate year-to-year variation due to natural
factors from those due to anthropogenic factors once the birds have left the estuary is
true as far as it goes: a “natural” fluctuation in the LBBG population in the SPA may
well be due at least in part to anthropogenic factors outside the estuary, eg the opening
or closing of a landfill facility. However, it does not follow that the figure of 25% is
intended to allow for the introduction of anthropogenic measures within the SPA
which are intended to reduce the population and maintain it at a reduced level for ten
years. It is one thing to say that some “natural” fluctuations in bird populations in an
SPA may be due to off-site anthropogenic factors, it is quite another to give consent to
a project within the SPA that is designed to reduce the bird populations in the SPA.

30.

Both Mr. Tromans QC and Mr. Howell Williams QC submitted that the Secretary of
State’s decision had not been based solely upon his interpretation of the conservation
objectives in paragraph 30 of the decision. They submitted that the Secretary of State
had carefully examined the matters referred to in paragraphs 77-82 of the decision
(see paragraph 17 above) before reaching his conclusion as to what level of cull
would not adversely affect the integrity of the site. It is true that the Secretary of State

did consider these other matters, but he did so upon the erroneous premise that if,
after implementation of the cull, the populations of the LBBG and the breeding
seabird assemblage would remain in favourable condition as defined in Table 2 of the
2011 conservation objectives, then there would not in principle be an adverse effect
on the integrity of the site: see paragraphs 65, 74, 75 and 77 of the decision.
31.

For these reasons, the Secretary of State’s decision to direct Natural England to give
consent for the cull is fatally flawed: the Secretary of State misinterpreted the
conservation objectives for the SPA, and wrongly used a generic threshold which
allows for natural fluctuation in the bird populations in the SPA to justify deliberately
reducing those populations to, and thereafter maintaining them at, a percentage (above
75%) of the population at designation, which in the absence of a known minimum
figure is simply a proxy for the bottom end of their natural range.

32.

Mitting J concluded that the claim was academic insofar as it related to the HG: see
paragraph 45 of the judgment. I do not agree. Although the cull of 500 pairs of HG
had taken place by the time of the Secretary of State’s decision dated 29th May 2013,
the decision to direct Natural England to give consent to further measures (ie further
culls) to maintain the population levels of HG at the reduced level was based upon the
Secretary of State’s erroneous interpretation of the conservation objectives for the
breeding seabird assemblage (which includes the HG), and is unlawful for the reasons
summarised in paragraph 31 above.

33.

Mr. Forsdick submitted that there was a further flaw in the Secretary of State’s
approach to calculating the baseline figure for the seabird assemblage. The breeding
seabird assemblage was classified as a feature of the SPA in 2002. Using the period
from 1998 – 2002 on the basis that it was the five-year period immediately preceding
and including notification Natural England put forward a baseline figure of 32,624.
The Secretary of State did not accept this figure for the reasons set out in paragraph
45 of the decision: over that period there were “significant variations” in the seabird
assemblage population; the main reason for that variation was the “wide fluctuations
of the Black-Headed Gull”; the 1999 survey data suggested an “unusually high count
and possibly unrepresentative for the breeding seabird assemblage population at
classification.” The Secretary of State recalculated the baseline figure at 25,123 using
the years 2000-2004, which excluded the “unrepresentative Black-Headed Gull figure
in 1999” (paragraph 46 of the decision).

34.

If one looks at the data in Appendix 3 to the 2011 conservation objectives it is
difficult to see why the Secretary of State considered that the 1999 figure of 14,300
for the Black-Headed Gull was unusually high: there were higher figures in 1988
(20,000) and 1989 (15,500), and a figure of 11,875 in 1996. Mitting J said in
paragraph 44 of his judgment that there was an element of casuistry in the Secretary
of State’s approach, but he was not persuaded that the approach was irrational or
unlawful. On this aspect of the challenge to the Secretary of State’s decision I agree
with Mitting J. Ascertaining the baseline figure for the assemblage was not simply a
mathematical exercise, it required the Secretary of State to exercise his planning
judgment as to which counts would give the most representative figure. The
Secretary of State has given reasons for excluding the 1999 figure for the BlackHeaded Gull. Those reasons are intelligible. If this was an appeal on the merits I
would have said that they are unconvincing, but I am unable to conclude that they are
irrational.

The statutory scheme
35.

In paragraphs 6-36 of his judgment Mitting J analysed the statutory scheme before he
considered the Secretary of State’s reasoning in the decision letter dated 29th May
2013. In my judgment, an analysis of the statutory scheme is not necessary for the
purpose of deciding whether the Secretary of State misinterpreted the conservation
objectives for the SPA. Before this Court there was little, if any, dispute between the
parties as to the statutory scheme. Mitting J’s analysis differs in a number of
important respects from the analysis which was, in effect, a matter of common ground
between the parties, both in this Court and, we were told, before Mitting J. At our
invitation the parties focussed their oral submissions on the reasoning in the Secretary
of State’s decision. For my part, I would not have analysed the statutory scheme in
the same way as Mitting J, but since we did not hear oral submissions on that issue, it
would not be sensible to embark upon a detailed consideration of the RSPB’s
criticisms of Mitting J’s analysis. If we are agreed that the reasoning in the Secretary
of State’s decision was flawed for the reasons set out above, any views that we might
express about the statutory scheme would be obiter.

Conclusion
33.

I would allow the RSPB’s appeal, and quash the Secretary of State’s decision dated
29th May 2013.

Lord Justice Sales:
34.

I agree.

Lord Justice Jackson:
35.

I also agree.
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Judgment

MR JUSTICE OUSELEY :
1.

The Common Buzzard is protected under the Wildlife and Countryside Act 1981. It
cannot be killed or captured without a licence issued by Natural England. Statutory
tests have to be satisfied before Natural England can issue such a licence. But it is not
a threatened species. It has the same legal protection as carrion crows, magpies,
Canada geese and wild pigeons. There are now at least 300,000 common buzzards in
the UK; it is a common and widespread species and “arguably the most abundant
diurnal raptor in Britain”, according to Natural England, with breeding pairs more
than doubling between 1993 and 2008. It has continued to spread eastwards from its
western strongholds and in 2008 was “well reported through the year in
Northumberland.”

2.

The Claimant is a gamekeeper who managed six pheasant shoots over eleven farms
covering some 2000 hectares in Northumberland. Each shoot had four days’ shooting
a year between 1 October and 1 February. It was the Claimant’s task to provide a set
number of pheasants for shooting on each day. There were ten sites at which he
released pheasant poults, young pheasants, with some 250 poults released at each site.
Poults are released to the pens in late July and August; their size makes them prey for
buzzards, which are also then feeding fully or nearly fully fledged broods.

3.

He applied to Natural England, NE, for licences on five occasions between 2011 and
2014 to kill a small number of buzzards which, he said, were doing serious damage to
his pheasant poults by killing and disturbing them. He was refused such a licence on
every occasion, despite recommendations by various NE Technical Assessors that
some be granted.

4.

He did obtain, on an application in April 2013 for a licence to kill some common
buzzards, a licence to destroy four buzzard nests and any eggs in them. The last
refusal of a licence to kill common buzzards was by a decision of 5 June 2014. That is
the decision challenged in these proceedings. The Claimant was granted licences by
NE to kill twenty herring gulls and five great black-backed gulls on the farms in 2011
and 2013, and, also in 2013, to kill three cormorants. The gulls were predating on
wild grey partridges and the cormorants on trout at a local fishery.

5.

NE has decided 90000 applications for licences since 2006, at roughly 10000 a year.
There have been 43 reviews of Technical Assessments since 2011; the
recommendation has not been followed on three occasions, all relating to this
Claimant’s applications: in 2011, his first application of 2013 and in 2014. Since
2006, only eight licence application decisions have been taken at NE Director level:
three relate to this Claimant’s applications and, of the rest, one more relates to
buzzards. NE also operates a system of “peer review” in its decision-making to ensure
sound and objective decisions are made. This different review, if at odds with the
decision, leads to the decision-maker reconsidering the decision, but it is not an
appeal system, and the eventual outcome may be no different.

6.

The Claimant’s pheasant shooting business is at an end; he contends that predation by
common buzzards made it unviable. The income he received from managing the
pheasant shoots was about £10,000 a year. Most of his income came from deer
stalking the rights to which, over the eleven farms, were dependant on his providing
successful pheasant shoots to the farmers. The Claimant had to give up managing

three shoots because they were no longer viable and the three other farmers
terminated their shoots as the “bag returns” were too low for the cost of running the
shoots.
7.

The Claimant, supported by the National Gamekeepers Organisation, NGO,
challenges that last decision of June 2014 on a variety of legal grounds at the heart of
which is the contention that NE treated raptors differently from other wild birds,
making it far harder, well-nigh if not quite impossible, to satisfy NE that the statutory
conditions for the issue of a licence had been met, and that it treated them differently
because of the public controversy which the grant of a licence for the killing of
buzzards, to prevent serious damage to a pheasant shoot, would engender, or because
of perceived adverse public opinion. The difference in treatment lay in the standard
of proof and the quality of evidence required to justify a licence, making the
threshold for its grant far higher in the case of buzzards or raptors than other species.
NE has never granted a licence to kill or capture buzzards or other raptors preying on
pheasant poults.

8.

All of this led, it was contended, to a decision based on unjustified inconsistencies in
NE’s treatment of raptor and other birds equally protected; this was based on an
undisclosed policy to apply these more exacting tests; public opinion was admitted to
be legally irrelevant but in reality was taken into account as the basis for the
inconsistencies and the undisclosed policy to apply more exacting evidential
standards. The decision was also unreasonable; NE, unlawfully, had made
applications for the grant of licences almost impossible to obtain in respect of
buzzards predating on poults.

9.

Permission had been refused for the first ground pleaded, which related to the way in
which the June 2014 decision had dealt with the question of trapping some buzzards
for capture as an alternative to trapping them for killing. Permission was refused on
paper by Thirlwall J and the renewed application was before me effectively for a
rolled–up hearing. I heard full argument; I grant permission.

10.

The final issue before me was whether the claim fell within the scope of the cost
protection of the Aarhus Convention. Thirlwall J concluded, on paper, that it did not.
The Claimant renewed his claim before me that it did.

11.

These grounds have involved consideration of NE’s decisions on the Claimant’s
earlier applications, of emails between NE and the Department for the Environment,
Food and Rural Affairs, DEFRA, an Interested Party, which did not appear and was
not represented, whose role was not immune from criticism by both NE and the
Claimant. No ground asserted that the decision had been pre-determined by NE, and
Mr Maurici QC for the Claimant confirmed expressly that that was not how he put his
case.

The legal and policy framework
12.

The Birds Directive, 2009/147/EC, contains a general prohibition in Article 5 on the
capture or killing of wild birds, the deliberate destruction or damaging of their nests
or eggs and the deliberate disturbance of the birds especially during breeding or
rearing. This is not for the protection of the species as such but for the protection of
the individual birds. It requires Member States to establish a general system of

protection for wild birds. The common buzzard is not one of those species covered by
Annex 1 which are the subject of “special conservation measures”. Article 7 permits
hunting of certain species of wild bird.
13.

Article 9 contains provisions permitting derogation from Article 5:
“Where there is no other satisfactory solution for the following
reasons:
(a) - in the interests of public health and safety
- in the interests of air safety
- to prevent serious damage to crops, livestock, forests, fisheries and
water
- for the protection of flora and fauna.”

14.

The relevant provision in this case is “to prevent serious damage to livestock.” I note
that, like the others, it is a preventive provision, and not one which requires serious
damage already to have occurred.

15.

The Directive is given domestic effect by amendments to the Wildlife and
Countryside Act 1981, the WCA. Section 1 makes it an offence to kill or take a wild
bird, or to damage or destroy its nest when it is being built or in use or to take or
destroy its eggs. But that is subject to the provisions of the Act which include powers
to grant licences for such actions, which reflect the derogation provisions of the Birds
Directive.

16.

S16 disapplies s1 in a variety of circumstances, which include those in the Directive,
slightly differently ordered and phrased, of which at s16 (1)(k) is anything done “for
the purposes of preventing serious damage to livestock… if it is done under and in
accordance with the terms of a licence granted by the appropriate authority”.
“Livestock” includes any animal kept, as are the pheasant poults here, “for the
provision or improvement of shooting or fishing”; s27(1). For the purposes of
s16(1)(k), the appropriate authority is “the agriculture Minister”; s16(9)(d). Again
reflecting the terms of the Directive, s16(1A)(a) provides that the appropriate
authority: “shall not grant a licence for any purpose mentioned in subsection(1) unless
it is satisfied that, as regards that purpose, there is no other satisfactory solution….”

17.

A licence may be “to any degree, general or specific”; it may be granted to a class of
persons or to a particular person, and granted subject to compliance with any specified
conditions; it is valid for the period stated in the licence. It can be revoked or
modified at any time; s16(5). It must specify the species of wild bird to which it
applies, the method by which the action is to be taken and be valid for no more than
two years.

18.

Schedule 1 provides greater protection for some species, such as the Honey Buzzard
but not the Common Buzzard.

19.

NE, set up for a variety of general purposes under the Natural Environment and Rural
Communities Act 2006, is a body to which s78 of the Act applies. This permits

DEFRA to enter into agreements with NE, among others, authorising NE to perform a
DEFRA function. Such an agreement was entered into in June 2006 in relation to the
grant of licences under s16 of the 1981 WCA. The agreement itself, in authorising NE
to perform the function of wildlife licensing or any other function, makes no reference
to a distinction between a policy function and the decision-making function exercised
by NE. DEFRA and NE however appear to have accepted such a distinction and that
the policy-making function was retained by DEFRA, while the decision-making
function was performed by NE, in accordance with that policy. In relation to licences
to kill or capture common buzzards, or other birds of prey, this has been a point of
friction, unhelpful to NE, as Mr Tromans QC for NE pointed out in explaining some
of its actions.
20.

There are three statements of policy by DEFRA. First is the “DEFRA wildlife
management policy” of May 2011, its “Overarching Policy”. It sets out four nonexhaustive situations in which wildlife management is necessary: (a) very rare or
endangered species, (this does not include the common buzzard); (b) other protected
species; this is what applies to the common buzzard; (c) invasive non-native species
e.g. grey squirrels and (d) other native wildlife, e.g. foxes and rats. There is no
specific policy for birds of prey, other than (b), since they are wild birds and so
protected by the WCA.

21.

The policy for “other protected species” points out that all birds and some other
species such as badgers are legally protected against indiscriminate killing or
disruption, but not all are endangered. The common buzzard is not an endangered
species. The statement continues:
“There are occasions where the presence or behaviour of protected
species adversely impacts on people or their activities. The
Government aim is to strike a balance between protecting species (and
meeting international obligations to do so) and providing effective
solutions to the problems that they cause (e.g. badgers undermining
railway lines which may cause derailments).
How: the general presumption is that wildlife is not killed. In most
cases, people and wildlife are not in conflict with each other. However
when conflict occurs, most problems can be resolved using non lethal
methods of control (e.g. scaring swans away from valuable crops).
Defra promotes the use of non-lethal methods. However, there can
come a point when damage caused by wildlife becomes unsustainable
and lethal methods of control are required. As the legislation generally
prohibits lethal control, Defra policy is to issue licences to kill in
defined circumstances where 1) all other reasonable non-lethal
solutions have been tried and/or shown to be ineffective and 2) there is
a genuine problem/need; 3) there are no satisfactory alternatives; 4) the
licensed action will be effective at resolving the problem and the action
is proportionate to the problem. Wherever possible, humane methods
of lethal control are used.”

22.

There is a more specific policy statement also of May 2011 entitled “Species licensing
under Part 1…Wildlife and Countryside Act”. Its scope says that it should be seen in
conjunction with the s78 agreement. It relates to the licensing function under the

WCA. DEFRA’s relevant policy objectives are (i) to provide adequate legislative
protection for all wild birds against prohibited activities, (ii) to ensure that the use of
certain methods for killing or taking wild birds is strictly regulated, and (iii) that
licences granted under s16(1) are granted for reasons compatible with the purposes set
out in those provisions.
23.

This statement also covers general licences under s16(5). These are important to the
Claimant’s case for the contrast which their grant provides to the way in which the
licences for killing common buzzards have been refused. Such licences have been
granted to kill birds, some more and some less common that the common buzzard but
of no higher conservation status: corvids, pigeons, Canada goose and lesser black
backed gulls, and in some instances to kill birds with a higher conservation status.
General licences can be granted where the grant of individual licences “would impose
disproportionate burdens on those needing to obtain a licence and the licensing
authority, that cannot be justified by the conservation benefit yielded by such an
individual approach” or “where the actions authorised are not detrimental to the
conservation of the native species concerned.” The licences are to be reviewed at least
every two years to ensure that there continues to be no other satisfactory solution, and
the methods licensed remain appropriate. This does not require evidence of serious
damage by individual birds, nor does it protect individual birds, other than by
reference to the conservation status of its species.

24.

DEFRA has also issued a policy statement specific to cormorants, to balance the need
to protect fisheries against serious damage caused by cormorants whilst ensuring that
their conservation status is not jeopardised. The Claimant points to the terms and
operation of this policy by way of further contrast to the way in which licences in
respect of the common buzzard are refused. The policy aims to make “the licensing
system accessible to those with a genuine need to obtain a licence” to kill or take
cormorants to prevent serious damage at specific sites where non-lethal methods are
“ineffective or impracticable”. The policy sets out three fundamental tests. The first
is that serious damage is being “or is likely to be”, caused by cormorants at the site.
That reflects the WCA, but, says the Claimant, contrasts with the high standards of
proof of buzzards, and of specific individual buzzard predation. The next part of the
first test is also relevant to the Claimant’s case. “It is accepted that proving damage
by direct evidence alone is extremely difficult in many circumstances. If, on balance,
it is reasonable to assume from the indirect or circumstantial evidence that cormorants
are causing serious damage at site then this should be taken as a basis for serious
damage occurring.” This is not language which featured in any of NE’s appraisals of
the Claimant’s applications. The second test concerns non-lethal methods: all other
methods must “either have been tried and found to be ineffective, or are impracticable
at the site.” The third test is “Damage Control: It is reasonable to assume that shooting
cormorants will reduce, or prevent from increasing, the level of damage (whether
through scaring or direct reduction of numbers).” This too presents a contrast in
approach, relied on by the Claimant. For buzzards, NE requires evidence that those
buzzards killed, will not be replaced by others who may also need to be killed. There
is no such restriction for cormorants. If the tests are satisfied, the licence can permit
lethal shooting to scare birds in addition to those shot, or to reduce the numbers of
cormorants at the site.

25.

NE is required to set “a prudent national upper limit to ensure that licensed removal
does not irreversibly affect the conservation status of the species.” It notes that under
the policy up to 2000 cormorants may be killed under licence each year nationally
with scope for 3000 for a short period. 2000 birds are about 11% of the English overwintering population of just over 20,000. The shooting of buzzards to protect
pheasant poults has never been permitted and very rarely for any other purpose, from
a buzzard population over 300,000.

The applications
26.

Although Mr Tromans is right that the decision under challenge is the decision of
June 2014, the Claimant’s arguments require consideration of the previous
applications. Mr Tromans contended that applications relating to birds of prey were
infrequent, and so even the fifth application from the Claimant required a much higher
level of scrutiny than applications not relating to buzzards. However, the lawfulness
of NE’s decision on the last application cannot be judged as if each application had
been considered and decided on in isolation from the previous one, and in isolation
from what had passed between DEFRA and NE. Mr Tromans told me and I accept
that Mr Cooke, the NE Director who took the decision under challenge, had not read
the 2011 and 2012 decision. I do not know why he did not do so. NE had excused its
delay in the first decision by the novelty of the application requiring a “much more
detailed assessment” than a routine one. Its content ought to have been useful to him,
and is important. The fifth application was not novel.

27.

The Claimant’s first application was made in March 2011; it was for a licence to kill
common buzzard and sparrowhawk, at each of his shoots. It was subject to a
Technical Assessment. The draft Technical Assessment, following a site meeting
between the Claimant and a lead wildlife Adviser and Senior Specialist and the
provision of further information as requested, recommended that the application be
granted for the shooting of up to five adult buzzards between August and September
at the rate of one bird per release pen. The draft Assessment described the application
as novel and potentially very sensitive, but not for conservation reasons. The evidence
provided by the Claimant was “plentiful”; they accepted, it appears, the Claimant’s
estimate that there was at least one buzzard nest associated with each release site;
buzzard predation was causing serious financial damage to each of the five shoots,
reasonable deterrence measures had been tried without success; lethal taking of a few
buzzards at the release sites was likely to contribute to preventing the damage; nine
other measures were considered but no alternatives were seen as realistic.

28.

The draft conclusions bear noting in view of the final Assessment conclusions: the
draft commented that the NE had required “a level of evidence beyond what is
required for any other species of bird which we have issued licences for”, applying
precisely the same policy. The draft and final conclusions then differed over whether
alternative measures had been adequately tried and over the potential effectiveness
and proportionality of those which were said to be worth trying. Both concluded that
the removal of a very small number of predatory birds was likely to be effective and
would scare other buzzards and indeed sparrowhawks.

29.

The final Technical Assessment of 11 August 2011, however, recommended that the
licence be refused on the grounds that some alternative non-lethal methods had not
been tried. That limited basis for the refusal is important because of what the Assessor

accepted had been made out by the Claimant. Much of what is in the final
Assessment adopts the draft Assessment.
30.

The final Assessment sets out the nature of the Claimant’s business and of the shoots.
It referred to his openness about his guilty pleas in 2007 to charges of possessing
poisons forbidden by the WCA. His existing methods of predator control for foxes,
weasels and the like, crows and gulls were noted, as were risks from disease, straying
and road traffic. None of these were seen as significant causes of poult losses. Poult
losses to predatory birds were about 700 poults a year, about half the total losses: this
was a monetary loss of £2700 at poult stage, and £19250 at shooting stage.

31.

The Claimant’s main concerns were buzzard predation of poults both in and out of the
pens, and of buzzard and sparrowhawk causing distress at the pens. There was at least
one active buzzard nest located at each of his pens. He had seen buzzard and
sparrowhawk take poults from in and outside the pens; he had some predated poult
carcasses. (NE examined two, finding that the wounds were consistent with buzzard
predation; no alternative possibility was suggested). Adult buzzards took poults for
food for themselves; juvenile buzzards were taught and practised killing, and nonbreeding/non-territorial birds also took them. The buzzards’ presence also forced the
poults to stay out of their “home “ wood, exposing them to greater risks of bad
weather and road accidents, and to birds staying longer under cover without feeding
or water.

32.

The Assessor commented that yearly returns for the shoots, broken down by pen and
shoot, showed a decline over a protracted period, sharper in 2010/11, and sharper and
more severe for some shoots than for others. His more detailed evaluation of the
evidence commented that stocking density was within relevant recommendations for
stocking levels designed to reduce predation. Larger size poults had been released and
killed this year, so that was not a likely effective solution. Cover crops were suitably
placed; no pens were near roads. The Claimant had carried out extensive deterrent and
scaring methods at the pens. The pens were suitable in location, construction and
offered minimum perching opportunities. Suitable electric wire fencing was in place.

33.

A variety of methods of reducing predation had been tried but each had limitations:
playing car radios had a limited effect, the batteries ran down and replacing batteries
took a great deal of time; gas guns produced but a short term deterrent; buzzards soon
became habituated to a scarecrow and a human mannequin with eyes like a human
would be a novel technique rather than a recommendation; buzzards had soon become
habituated to flashing lights and reflective CDs close to and within the pens, but the
Claimant should have removed the hanging food sacks at the end of the season.
Human presence was the most effective deterrent, but the Claimant was selfemployed and carried out most of the deterrent work himself, visiting each pen twice
a day during the rearing season, each a round trip of 80 miles, whilst employing
another would not be economically viable.

34.

Although brash cover and shelters were installed at the pens, the cover was less than
that recommended by the British Association of Shooting and Conservation, BASC,
and the Assessor had advised the Claimant to increase the brash and to provide it in
wigwams, and to use reflective tape. The Claimant did not think that providing
diversionary feeding for the buzzards would help since this would boost the local

buzzard population, but the Assessor thought that the technique, apparently successful
in Scotland, should be tried.
35.

Then the Assessor said this:
“At present it appears that there is a significant predation problem at
some of the sites and common buzzard is involved in that problem,
however the extent to which common buzzard is responsible for killing
as opposed to scavenging is not fully understood. It is suggested that
more work is done this season in order to try all available deterrent
measures and also gain more evidence on the amount of predatory
birds causing kills in the pens as opposed to scavenging fallen
carcasses. It appears unlikely that the losses are due to another cause,
with the applicant regularly (daily) finding several poult carcasses
within his pens. If the cause was another predator e.g. fox or disease a
rather more sudden mortality would be expected, also with some
evidence pointing to the cause. The aim is not to eliminate predation
but to reduce it to acceptable levels.”

36.

The Assessor felt that licensing the shooting of a single buzzard per wood at each
release site, starting with two at the worst affected site, would have no lasting or
significant effect on the buzzard population but would have a negligible effect on
predation levels. Killing a large number of birds would be unacceptable. Some
consideration had been given to trapping predating buzzards for falconers to keep or
for release elsewhere, but this had its own difficulties “all for little conservation
benefit for a common and widespread species”. Trapping and holding in captivity
during the rearing period for the poults was however worthy of further consideration,
as was the removal of nests, or of the young from nests in spring, particularly at the
worst affected sites. These modest measures would be “likely to have a beneficial
impact on the level of predation but will not adversely affect the favourable
conservation status of the population of the two raptor species in the local area and are
all for consideration as potential options both for this case, and others.” These were
likely to limit predation to acceptable levels by targeting a few persistent individuals.
Elimination of predation would be disproportionate since it would require the removal
of buzzards and sparrowhawks from the area.

37.

There were a number of non-lethal solutions to try as discussed, and a list would be
provided; NE would work to gather evidence to verify or quantify the levels of losses
directly attributable to the buzzard, through remote cameras and possibly observation,
and monitoring of the additional methods.

38.

The Assessment covered the conservation status of the common buzzard. The
Claimant is recorded as saying that in autumn about 120 buzzards, 30 adult pairs and
3-4 offspring, were associated with the land he managed, with 1 per 200 sq.ms of
woodland. There were 3-4 active nest sites on each farm, and at least one such nest
very close to each of the ten release sites he managed.

39.

The Assessor then answered the questions on the licensing criteria as follows: there
was clear evidence that the species in question was or was likely to cause serious
damage, that there were no other evident causes of the serious damage, and that non-

lethal methods had been used but found to be ineffective or impractical and not just
difficult to implement. But there was another satisfactory solution.
40.

The “Conclusions in Summary” included this: “The quantity and quality of
information and evidence provided for this case by the applicant provides good
support for the application. The applicant has given Natural England staff the
impression that information recording is honest, thorough, systematic and accurate.”

41.

It accepted that the returns were declining and were 11% below those normally
expected, dropping steeply in 2010-11. Eight steps were discussed: increased cover,
which was being undertaken; reducing the availability of perches, but these were
minimal anyway; releasing extra poults, but the optimum number were already being
released; releasing older poults, but this was costly and unlikely to be effective;
scaring devices, but these had been used and were ineffective, though a human
mannequin with realistic human eyes had now been suggested. The remaining three
steps were ones where further action was suggested: reflective tape which had not
been tried, and about which the Claimant expressed reservations, but it had been
installed for the present season; diversionary feeding, which had not been tried and
which there was scope to explore despite the Claimant’s reservations; leaving kills in
situ, whereas the Claimant was moving the carcasses to places nearby where the
buzzard could feed but without disturbing the poults.

42.

The Section headed “Evaluation” described the application as novel. There was no
specific guidance for raptor licensing applications. The application had been assessed
under DEFRA’s overarching policy statement on “Wildlife Management in England”,
with particular reference to “other protected species”.

43.

It appraised the application against the key requirements of that policy:
“‘The conflict must be sufficiently serious to warrant such action’:
there is evidence of significant damage occurring to the applicant’s
pheasant poults both inside and in the immediate vicinity of the pens,
and this is almost certain to be caused by predation by common
buzzards.
‘The least severe solution should be applied in order to resolve the
conflict’. The original proposal has been modified and although no
licence is proposed for this year there are alternatives that require
consideration for the future of both this and other potential cases.
‘All other less severe methods of resolving the conflict should be
shown to be ineffective or impractical and not just difficult to
implement’- The applicant has undertaken an extensive range of
methods but has not resolved the problem. However there is some
scope to do some more (e.g. taping and diversionary feeding)
‘The action is cost effective and proportionate to the actual or
potential level of conflict’: Although not recommended for this season
the removal of a very small number of predatory birds is likely to be
very effective at resolving the predation issue.

‘Welfare disease and conservation obligations are met’: The welfare
aspect for wild birds has been considered. The recommendation will
improve welfare for the penned birds. Disease control for wild birds is
not a factor, but reduced stress and injury levels to penned poults is
likely to be achieved. Conservation of the species proposed to be taken
has been considered on a local, regional and national scale. Common
buzzard is a widespread species with an increasing population which
can withstand limited control measures. It is green listed in terms of
conservation status.
Conclusions
1. I consider that the application provides a high level of evidence
of damage to this game shooting enterprise and that this is
likely to be caused by, primarily, by common buzzard.
2. Other causes of damage to the poults have been examined and
are considered to be at a level consistent with or better than any
comparable game rearing project. Improvements in this area of
management are unlikely to compensate for predation losses.
3. However, whilst the applicant has employed a wide range of
recognised measures and expended considerable effort to deter
predatory birds there are still a few other techniques which
should be tried before a licence should be issued.
Recommendations
At the present time it is not recommended that the application is issued
with a licence under section 16(1)(k) ‘for the purposes of preventing
damage to livestock…’. (for the purposes of the Wildlife and
Countryside Act 1981 any animal kept for the provision or
improvement of shooting is considered ‘livestock’- see s27).
Instead further consideration should be given to alternative methods
and analysis of this year’s shooting returns, to establish if the extra
methods have an effect at limiting predation by common buzzard.
Should the methods not improve the situation and there is continuing
or more proof that common buzzard are responsible for the excess
losses then it is recommended that in Spring 2012 the application is
reconsidered with a view to considering alternative techniques.”

44.

The Assessment was submitted to Ms Ward, Director of Regulation at NE for signing
off, and the decision to refuse the licence applications was then issued. The decision
letter apologised for the length of time it had taken, but it was the first application for
shooting raptors to protect game birds, and so was novel. Nor was there a specific
policy covering this so it had “been necessary to undertake a much more detailed
assessment of this application” than for a routine one. The information in support did

not permit the grant of a licence “at this time.” Although it accepted that the Claimant
had tried “a wide range of techniques” to prevent raptor predation, and had sought to
address other causes of mortality, which had enabled the Claimant to achieve normal
return rates, except in 2010/11 when “losses were high… despite your best
endeavours; there is in our assessment further scope to explore the alternative
solutions, including a number of untried recognised techniques…”
45.

The letter listed those methods; diversionary feeding had the best chance of reducing
predation. A novel approach was also noted. It offered to help work on reducing
predation levels, and on the installation of two NE remote cameras, to be used at the
worst affected sites with two which the Claimant had purchased.

46.

The final Assessment was submitted for review to Ms Heydon, a more senior officer
than the Assessor. Ms Heydon’s review said that a “strong case had been made” for
the licence which had “come close to meeting the legal and policy criteria.” But it
was a novel application and it could set a precedent. Although the application was
urgent in view of the predation to be suffered in August and September, delay had
occurred. Scottish ministers had decided that “for the present time the balance of
public interest was not in favour of issuing licences for the control of birds of prey to
protect reared game-birds”. The RSPB was taking a keen interest. There was no
specific policy guidance. The overall policy guidance set no criteria for such licence
applications, nor thresholds of seriousness of livestock damage to be shown or
guidance as to the nature of the evidence required for a licence to be granted. “While
there is flexibility within the policy, Natural England does need to be consistent in
applying the policy to the consideration of applications for different species and
situations, or have suitable grounds for varying requirements. [The overall] policy
guidance is used for determining applications for a wide range of protected species
which are neither rare nor endangered.” This range included the general licence for
types of corvid, gull and pigeon, and to individual licences for such birds as greylag
geese, heron, herring and great black-backed gulls.

47.

Ms Heydon commented that, taking the applicant’s evidence at face value, as was
normal in the absence of reasons not to do so, the measures taken and the evidence
provided were “certainly at least as good as is normally expected for licences of this
type” for other wild bird species. Although the case was reasonably well-made,
refusal was on balance right. He had two concerns; the critical one was the use of
alternative solutions, notably diversionary feeding and reflective use of tapes; but also
that the degree to which poult losses were attributable to buzzard predation, rather
than other factors, was not well evidenced. He did not identify what those other
factors might be, although he had the Assessment. Were the problem to remain after
the other measures had been tried, a licence might be issued next year for the
destruction of buzzard nests in the vicinity of the pens. The case should be discussed
with DEFRA as it was a novel case. It had presented a number of challenges to the
team which had limited experience in dealing with a raptor case of this kind, and there
was no species specific policy guidance on a controversial issue involving the
shooting of birds of prey, even more so to protect non-indigenous game- birds reared
for shooting. The current policy was too general and gave insufficient clarity on this
sort of issue, and DEFRA should clarify its policy.

48.

However, the application had sparked a policy debate between DEFRA and NE well
before Ms Heydon’s review. NE disclosed the relevant emails for the purpose of this

action. I have the firm impression that NE did not find DEFRA’s contribution as clear
and specific as it had hoped; indeed that it was more than a little disappointed in it.
49.

It was on 14 March 2011 that NE emailed DEFRA to alert it to the arrival of the
Claimant’s 2011 application and other similar applications in Northumberland. It
asked whether DEFRA wanted to provide specific policy guidance on licensing the
killing of raptors. A few days later, NE added that it was likely to be pressed to
explain why licences to kill buzzards were not being issued when licences to kill gull
species, which were a conservation concern, were issued. In the light of what
happened to this application and later applications, the following comment is of
interest: the situation the author wanted to avoid was “the applicant going away and
collecting more evidence” only for the next application only to be rejected because
“for policy reasons no amount of evidence is ever going to be enough.” If there were
to be a policy presumption against licensing the killing of raptors to protect game
birds, NE ought to be clear about that. Differentiating between one sort of predator
bird, such as the cormorant, where 10-15 percent were licensed for killing each year,
and another such as the buzzard where none would be, but enjoying the same legal
and conservation status, posed a challenge. The explanation proposed for the different
treatment was: “The real difference is cultural and political but that is difficult to
frame within a policy for objectively and fairly determining licences”.

50.

Mr Tromans explained that the rather coy language of “cultural and political” reasons
was understood to mean a perceived public antipathy to killing raptors for the
protection of game birds, and the more so for the protection of exotic game birds, kept
for shoots. A policy should be developed and meanwhile licences would be put on
hold and only then issued in exceptional circumstances, the examples given of which
did not include killing buzzards to prevent serious damage to livestock when all other
methods had failed.

51.

A later email of 12 May 2011 to DEFRA reinforced the point: there was no legal,
ecological or conservation justification for the different treatment of gulls/corvids and
common raptors; the difference was “political and reflects public opinion”; NE
however required a different level of evidence for their killing to be licensed. If NE
justified refusing licences on the grounds that there was no adequate evidence of
serious damage or that other methods existed, the case for the general licences would
be undermined but removing all species, including “pests” species, from the general
licence would face massive opposition; the argument as to why licences would not be
issued for the killing of raptors to prevent serious damage to livestock therefore
should not be based on evidential differences from other species, but on a policy
reflecting public opinion or preferences or prejudices.

52.

A week later, NE explained to DEFRA its view that the Claimant had made a very
strong case for the licence to kill buzzards, far exceeding what NE normally required
for other species.

53.

On 20 May 2011, NE emailed DEFRA saying that buzzard applications had been
granted in the handful of cases where air safety was involved, but NE was vulnerable
to the charge of inconsistency unless it could justify the ““higher hurdle” (which is
clearly) applied to raptor applications” and to some other species such as swans, “on
the basis of consideration of social/cultural factors (i.e. public attitudes to such control
and concerns over historic /current persecution).” The author would prefer openness

about the differential treatment rather than a claim that all species were treated alike
“when plainly they are not”. Raptors seriously needed a policy review.
54.

This was reiterated on 24 June 2011: the essential difference between the ways for
example magpies and buzzards were treated “is political (reflecting public views etc)
and has nothing to do with conservation status, damage levels, alternative methods or
quality of evidence.” But this difference could only be justified if NE were given by
DEFRA “a policy steer to do so –otherwise we have to treat them the same (because
legally there is no difference).” Lesser black-backed gulls were amber listed but
subject to a general licence: there was “next to zero quantifiable evidence that LBB
gulls cause problems- it is just accepted that they do. The reason for this difference in
treatment is policy/political/cultural.” Buzzards had no greater legal protection than
those on the general licence, including feral pigeons, ruddy duck, Canada geese, lesser
black-backed gulls, rooks and magpies. NE allowed them to be killed without
requiring any evidence of a need to kill them, or that alternative methods had been
tried and failed. “Unless it is your [DEFRA’s] wish that we routinely issue licences to
kill buzzards and sparrowhawks, I would have hoped to have received a policy steer
that provided grounds for distinguishing these species from those routinely
controlled.” And as that was not DEFRA’s wish, a policy decision was required from
DEFRA, which had made it clear that policy decisions of that sort were not for NE.

55.

DEFRA stated, in an email also of 24 June 2011, that there was to be no raptor
specific policy: the Minister, and this was a sensitive issue in which the Minister had
an interest, had said that the existing policy was to be applied. There was to be no
change to address raptor specific issues. But such clarity as that afforded was muddied
by this sentence: “Do note the strong steer from the Minister.” This steer was
contained in a letter to the NGO in which he encouraged “gamekeepers to continue
the good work they do for biodiversity and to explore a range of alternative solutions
so that there is no need to resort to lethal control of raptors.” If after considering the
issues of serious damage and alternative methods, NE were minded to issue a licence,
DEFRA would welcome discussion, to avoid surprises.

56.

NE produced internal emails from July and August 2011, during its decision-making
process, showing that one officer, commenting on the draft Technical Assessment,
thought that withholding a licence appeared unreasonable. Another thought that if
raptors were to be treated in the same way as other species then, though he had doubts
about how far the problems were really caused by raptors, a licence should be issued.
There was also concern that shooting to scare would not really work with a territorial
bird, and they would have to be shot at when other birds could see the scaring.
Another, reviewing the recommendation in the draft Assessment, commented that the
application “judged according to current policy” merited a licence. The case, while
not perfect, was as good as, if not better than, NE would expect for a similarly
abundant problem causing non-raptor species. But he was certain that “most members
of the public would question (if not unambiguously oppose) the issue of licences to
kill birds of prey to protect game birds being reared and released for shooting.” But
NE could not apply a higher threshold or refuse an application because of what it
suspected public opinion would be. DEFRA had declined to be chivvied into
producing a raptor policy. Under current policy and practice, even those who would
not licence such killing, agreed that the licence was justified. Policy criteria and legal
requirements were met; if the short-comings warranted refusal, it would be difficult to

issue licences for a wide range of species, including general licences for problem
species.
57.

An internal NE email referred to a meeting between DEFRA and NE on 9 August
2011. DEFRA had thought that not enough deterrent action had been taken, and were
not convinced of the economic case. They were glad that NE’s thinking was along
those lines, but did not want anything said about possible future licences in relation to
nests. “Clearly this is because they don’t in any event want us to license killing of
buzzards/raptor for game purposes and this sets up potential for future difficulty”. The
NE Director of Regulation, Ms Ward, felt that it was in an unsustainable position, and
could not tell how much of DEFRA’s stance was based on a different interpretation of
technical matters, which did exist, and how much was to “fit the politics”. The reply
said that NE could not agree not to mention the destruction of nests; if DEFRA did
not want licences issued, it should state that as a policy, and NE could not refuse
licences on the basis of such an unstated policy and describe it as a lack of evidence.
DEFRA was deliberately ignoring the problem that the policy did not allow NE to
treat raptors differently from other species. NE would either have to refuse more
licences for those other species including those on general licences, or grant buzzard
licences, yet DEFRA wanted more cormorant licences granted.

58.

And that is where the NE/DEFRA dialogue had reached at the point when the first
application was refused.

59.

The second application was made on 22 February 2012. It was the same as the
previous application. The Technical Assessment produced on 14 August 2012 was
much the same, although there had been more site visits to each release site.

60.

Although the information and evidence supplied by the Claimant was described as
providing “comprehensive support” for the application, the Assessment recommended
refusal. It did not take issue with the Claimant saying that there was at least one
buzzard and one sparrowhawk nest associated with each release site, and that two
release sites had been abandoned by poults because of the presence and chasing by
buzzards and sparrowhawk, causing poor shooting returns at two sites and
considerable stress to poults. The recommendation appears to have been based first on
a question mark over whether the damage was “serious”, though returns for some
shoots and overall remained well below the industry norm, and the application
“provides a high level of evidence of damage to this small scale game shooting
enterprise and that it is my judgment that this damage is likely to be caused, primarily,
by common buzzard.” Other causes for the damage to the poults had been examined
and were considered to be at a level consistent with or better than any comparable
game-rearing project, improvements in which were unlikely to compensate for
buzzard predation losses. The second reason for the refusal was the need for nonlethal techniques to be explored further before a licence to kill buzzards could be
issued. Red and white barrier tape had been used extensively, rather than the more
expensive single sided reflective tape, which the Claimant said he could not obtain.
Diversionary feeding had yet to be tried at the time and in the manner recommended.
Habitat improvement in some pens could help, (though the Assessment noted that
there had been improved cover in 2012). (The Assessment had noted that diversionary
feeding had been undertaken at four locations at the recommended time; ground based
bait had initially been successful until badgers had discovered them, and so all baits

were now at post height with a post designed by NE, but those had not been
successful).
61.

However, the situation at two named sites should be kept under close observation with
a view to considering a licence to remove a small number of problem buzzards in late
2012, if the advice on non-lethal methods was followed and significant mortality
continued there. At four other locations, habitat improvement for the pens and
adjacent woods would be of considerable benefit. The efforts of the Claimant should
be judged in the light of what he could reasonably be expected to do, bearing in mind
the limits on his time and money as a self-employed game keeper.

62.

The decision letter itself, dated 21 August 2012, elaborated on those points. But first,
the letter apologised for the delay in dealing with this application too. DEFRA had
been expected to undertake relevant research with input from the Claimant; so the
application was put on hold. Then on 30 May 2012, the Minister had decided that no
decisions on licence applications should be made while DEFRA decided how to take
the research forward; and then the Claimant had asked for the consideration of his
application to be resumed.

63.

The decision said that NE expected that there would be reductions in predation rates
where ground cover was significantly increased, woodland structure improved and
suitable diversionary feeding provided. Detailed recommendations for each release
site had been provided in mid-July; they would be fine-tuned and needed to be given
time to work. The returns did not show that the situation was worsening from the
previous year, and some showed “encouraging increases.” On one site, the return had
fallen significantly, affecting the overall returns, and that, it was said, was due to the
poor structure of the wood and levels of ground cover. The overall return, including
that site, was only just below the lowest end of the range expected by the Game and
Wildlife Conservation Trust (35%). But other industry experts expected a return
within the range of 45-50%, and although the letter did not put it that way, only one
site had a return over 45%, at 46%. Nor did the letter compare the returns to the
historic returns.

64.

However, NE said that it was not complacent, would continue to work with the
Claimant to reduce predation levels, and to obtain evidence as to the effectiveness or
otherwise of the deterrent methods and of the causes of predation. But the Claimant
had warned NE of how precarious his position was becoming.

65.

After the refusal of the first application, there had been further interchanges between
NE and DEFRA. On 15 September 2011, DEFRA had received a further “steer” from
the Minister: raptor licence applications were to be treated in the same way as
application for other birds; if there was a good case, non-lethal options such as nest
destruction should be licensed. But buzzards were not to be killed. The assumption
was that non-lethal methods would always be successful. NE had persisted in trying to
make the point that if buzzard applications were to be treated like those for other
birds, either licences to kill buzzards would have to be issued or very few licences to
kill any birds should be issued. DEFRA wanted applications refused on the grounds
such as lack of evidence and failure to use alternative methods, so as to put off the day
when a raptor policy was required, but the NE representative said that he had said that
that was not acceptable. Few at DEFRA, commented NE, appeared to understand how
much evidence requirements varied and appeared to think that raptor applications

could all be dealt with on the basis that there was inadequate evidence or alternative
methods had not been tried. NE had argued that a specific policy could not be strongly
based on conservation and ecology alone, but should be justified on the basis of
public views, past persecution and controlling native species to protect non-native
species to be released for shooting, but DEFRA was nervous about using any
argument based on public views.
66.

On 19 January 2012, DEFRA officials made a submission to the relevant Minister, Mr
Benyon, Parliamentary Under Secretary of State, entitled “Requests to grant licences
to control buzzards and sparrowhawks to protect livestock”. DEFRA’s policy was that
there was a presumption against lethal controls. Licence applications from
gamekeepers were expected and if under current policy all reasonable alternatives
had been excluded, and other tests were met, a licence to control raptors would be
justified, and that was a realistic prospect. The NGO was arguing that the tests were
inconsistently applied; and both the NGO and RSPB were likely to press their
opposing views through the media. DEFRA was to commission research into how
growth in raptor populations had affected the take from pheasant pens, and methods
of control such as diversionary feeding.

67.

NE officials continued to recognise the problems of consistency between applications
for raptors and other species, in the absence of a specific policy justification for
different treatment. DEFRA made a further Ministerial submission on 28 March 2012,
after the second application, noting that no licences had been granted for raptor
control other than for air safety, and that one was likely for the control of a buzzard
causing serious damage to a free-range chicken farm holding. It referred to the work
“ongoing with stakeholders” which involved DEFRA funding some research on
control methods, which might include experimental removal to try to resolve the
“vexed question of whether lethal control can ever be an answer.” Two options were
discussed. The first was the current policy which accepted that NE could issue
licences and accept that it might do so on occasions; the second was to revise the
policy specifically to exclude the grant of licences to control raptors other than in
exceptional circumstances. For a licence to be granted under the first option, the
applicant needed still to show that the only remaining alternative was lethal control,
and NE would still need to be satisfied that the control would be likely to be effective
in controlling the problem; a small number of licences for lethal control was very
unlikely to have a detrimental effect on populations. NE needed to ensure that it
applied a consistent approach to the licensing of similarly protected species, but there
was a risk of an adverse reaction by stakeholders and the public to controlling raptors.
Were the second option adopted, room for exceptions was required since, the briefing
implies, a blanket ban might not be lawful. It would have to be explicit that this was
because of the high value placed by society on raptors and some ongoing persecution
affecting populations of some raptor species. Such an approach would require specific
policy guidance to NE from DEFRA. The difficulty however was arguing for greater
protection for all raptors than for other species, such as some species of gulls whose
conservation status was more concerning than that of, say, buzzards and
sparrowhawks. There would be strong and opposing views on that issue.

68.

Even when faced with an application from a Cornwall poultry farmer to kill or
remove buzzards predating on chickens, raptors were seen as making the decision
more complicated, where otherwise there would have been no hesitation in granting

the licence. On 2 May 2012, NE warned DEFRA that the evidence in that case had
already exceeded what was required for most other applications, and if generic
guidance continued to apply to raptors, this licence “(and most likely many more
licences)” would have to be issued or about 90% of all other bird licences should be
refused.
69.

On 4 May 2012, DEFRA responded on behalf of the Minister to specific points from
NE about raptor policy: current policy should be applied to raptor licensing and did
not need to be changed; the current policy was contained in the overarching wildlife
management policy statement, for which purposes, the common buzzard was an
“other protected species”, and in the policy statement on species licensing under Part
1 WCA 1981. Point 3 was whether the Minister expected raptor cases to be “judged
on the same basis as other applications for species categorised as other protected
species” e.g. in terms of the threshold of evidence required to establish serious
damage, and in the extent to which satisfactory alternatives had to have been shown to
be used. “In other words, the fact that a problem species is a raptor is to have no
bearing on how the policy is applied to the licensing decision process.” I observe that
this had been for NE the crucial issue on which it had long sought clarity from
DEFRA. DEFRA’s response was: “It is for NE to be able to show that it is applying
the policies consistently if challenged.” It was for NE to make the decisions though
DEFRA wanted to be aware of the applications likely to be granted for lethal
measures against raptors. DEFRA understood that on the basis of the current policy,
some licences for lethal control of raptors would be issued.

70.

NE did not view the response to point 3 as all that it might have been. On 8 May it
explained why to DEFRA. It currently applied the current policy to a variety of
species but using different evidence thresholds: no evidence was required for the grant
of licences for lethal measures in respect of carrion crows and magpies; herring gulls
and herons required the presentation of a credible case that serious damage could
occur; but for species like buzzards the threshold was “extremely high”. NE would
struggle to show that it was applying the policies consistently if challenged, as the
Minister had suggested that it should do. These differences did not emanate from any
policy as the NGO repeatedly pointed out. Hitherto, NE had fended off criticism by
reference to Article 7 of the Birds Directive, which permits national legislation to
permit hunting of Annex II species, (which do not include common buzzard), but he
doubted that “a good barrister” would be so easily convinced. Not all “easily”
licensed species were on Annex II. Nothing in the policy permitted NE to treat Annex
II species differently anyway. But if the threshold differences were not based on
policy, NE would have to re-evaluate how it assessed licences and either adopt an
approach which meant that far fewer licences were granted or that far more would be,
covering raptors.

71.

NE followed this up with an email of 14 May 2012 to DEFRA, saying that the current
approach to licensing with widely differing evidential thresholds for different species
could not be adequately justified in terms of policy, and so its current approach should
be reviewed to ensure that its decisions were legally robust, with standardised and
transparent thresholds across all species. Were the approach to buzzard licensing to
become standard, there would be far fewer licences for other species.

72.

Meanwhile through February and March 2012, discussion had continued between the
NGO and NE on what form of research could be undertaken: the Claimant insisted

that it had to include some buzzard removal, lethal or otherwise, if he were to
participate. By 29 March 2012 he had agreed in principle, as had his farmers, to a
research project, and that his own licence application had to put on hold to avoid
compromising the research. The RSPB had been part of the group considering this
research. But comment in the media had reached such a stage that on 24 May 2012,
DEFRA felt obliged to put out a statement denying that it was to cull buzzards or to
implement a new policy to control their numbers. “We work on the basis of sound
evidence. That is why we want to find out the true extent of buzzards preying on
young pheasants and how best to discourage birds that may cause damage to
legitimate businesses. This would only be in areas with a clear problem, using nonlethal methods including increasing protective cover for young pheasants with
vegetation, diversionary feeding of buzzards, moving the birds elsewhere or
destroying empty nests. The results of this scientific research will help guide our
policy on this issue in the future. As the RSPB have said, the buzzard population has
recovered wonderfully over the last few years and we want to see this continue.”
73.

It only took until 30 May 2012 for an email campaign led by the RSPB to see off this
modest research. It invited the public to email the Minister to protest at an “illegal,
scientifically illiterate and unethical trial”. The Minister should be asked what
evidence justified the trial. All that was needed were counter-measures. Other groups
expressed “disgust” at the proposals. DEFRA released a press statement announcing
that that planned research was never to start, and saying in the words of the Minister
himself: “In the light of the public concerns expressed in recent days, I have decided
to look at developing new research proposals on buzzards.” He celebrated the
success of conservation measures which had seen large increases in the numbers of
buzzards and other raptors over twenty years; he celebrated all that “we” had
championed since 2010. “But at the same time it is right that we make decisions on
the basis of sound evidence and we do need to understand better the whole
relationship between raptors, game birds and other livestock. I will collaborate with
all the organisations that have an interest in this issue and will bring forward new
proposals.”

74.

In an NE internal email of 18 June 2012, dealing with an RSPB information request,
NE referred to the RSPB’s private and then public campaign against the research
proposed on 24 May 2012, and to the revised policy which it saw as now precluding
the issue of any raptor licences, including to protect the free range chickens in
Cornwall, a decision to issue which it had recently described as “nuclear”. The
chicken case and research needed “careful choreography” so that relations between
DEFRA and the RSPB “did not worsen… at that critical point.”

75.

It continued: “Although publicly Defra have said they want us to treat raptor
applications just like other applications we know they did not want licences issued. As
[redacted] repeated on the call last week the policy team position from the outset has
been “not over my dead-body” will a raptor be killed under licence. Policy team
feedback on applications to date has tended to be focus on highlighting reasons to
refuse an application, rather than (correctly) advising whether or not the application
has been assessed in accordance with Defra policy.” But NE had to decide cases on
the basis of the published policy guidance, though in practice NE had applied a higher
evidential threshold for raptors than for non-raptors “within reasonable bounds.”

76.

As I have said, the second application was rejected on 21 August 2012, in line with
the recommendations of the Technical Assessment. The NGO contacted NE on the
Claimant’s behalf on 13 September, saying that he was too upset to contact NE
himself; but this year’s pheasant release was going badly; he was experiencing losses
at every pen to buzzards and sparrowhawks, with about ten killed each day; at one
site, there were at least five buzzards there whenever he visited; they were just
“having a party” at the Claimant’s expense. The extra diversionary feeding was not
working; in general it was just drawing in buzzards, but was a significant extra
workload; things were as bad as they had been over the last two years.

77.

On 20 September 2012, NE responded saying that the Claimant could ask for the
application to be considered again in the worst affected areas. NE later acknowledged
that in the current climate, it was not as simple as that, but agreed to meet the
Claimant, which the NGO asked for as soon as possible since he was in despair and
“his farmers are livid.”

78.

There had been a further formal complaint to NE about its handling of the application,
and continuing discussion with NE about the consistency of the way in which it
treated buzzard applications and applications for other species.

79.

On 21 September 2012, replying to the NGO, Ms Ward set out NE’s position: the
general published policy applied to every application for which no specific policy
existed. But the application of generic principles to particular applications had to take
account of different species and situations. It did not mean that each case had to be
assessed in the same way. “The assessment of each case must take account of the
ecology and behaviour of species, their response to different management techniques,
as well as the type of and severity of the problems being caused.” DEFRA’s approach
to species such as cormorants, corvids and gulls, routinely managed under NE
licences, and to buzzards was consistent with government policy. She explained how
that was so. Cormorants were subject to specific policy guidance based on a very
significant body of scientific research examining the impact of predation and
strategies, lethal and non-lethal, for combating damage. There was no equivalent
evidence base for buzzards, or on the predation of game birds and livestock. For
corvids and crows, “it is well-established practice and long-standing government
policy that the management of several common species is permitted.” From 1981,
they could be lawfully killed without a licence; NE agreed with DEFRA that it would
adopt the same approach by general licence unless a change were required for a
particular species, as happened for two gull species in 2010. This policy “reflects a
general consensus that they can cause serious damage and that management is
justified in certain circumstances. Furthermore, the populations of these species are
known to be able to sustain widespread control and remain in a favourable state.” The
European Commission was of the view that certain species were sufficiently common,
fecund and widespread that, although protected, they could be hunted. In no country
was there a general provision enabling birds of prey to be killed on the equivalent of a
general licence, or hunted. The killing of the common buzzard to prevent predation in
the UK had not been permitted under general or individual licence since possibly
1954. The generic policy guidance provided the framework for assessment but “we
need to proceed with caution as we have neither a specific policy backed up by
detailed research (as we have for cormorants) nor the long established policy (that we
have for corvids and gulls) to inform decision making. Buzzards have only recently

re-established populations in some regions of England despite more than a half
century of comprehensive protection. Our handling of recent buzzard applications
does differ from that of the routinely controlled predatory species, but that is with
good reason.” The differences were not inconsistent with the principles in the
overarching guidance.
80.

The moratorium on decision-making on licence applications was lifted in October;
NE and DEFRA officials met the NGO on 9 October. NE said that it would decide all
future applications within 30 days, unless an extension was agreed. NE and DEFRA
affirmed that public opinion had not been taken into account in past determinations
nor could it be taken into account under current policy; any change would probably be
subject to public consultation. NE supported the 2012 decision on the Claimant’s
application because, although the poults at some pens had been “hammered”, not all
the non-lethal interventions were out carried out in 2012 as well as they could have
been. The refusal had also been because of improved returns. NE also made the point
that the Claimant’s shooting business was unusually heavy in the workload set for the
game keeper, which left him little scope for dealing with problems. Reports showing
high returns and low buzzard predation were nearly forty years old, when the buzzard
population was much lower than now, and many estates killed buzzards illegally to
reduce predation. DEFRA said that the new Ministerial team wanted to resolve the
issue, with clear guidance on the tests and evidence necessary for a licence to be
granted, as they would be if the tests were all correctly met. It was agreed that there
was a link between illegal killing of raptors and a working legal approach for genuine
need.

81.

NE responded to an anguished email from the Claimant on 14 October 2012, about
how his work had been made harder and more stressful by NE, making it up as they
had gone along, while he had become a laughing stock with other keepers and his
farmers, by giving him the telephone number of a Rural Stress Information Network.

82.

On 22 November 2012, the DEFRA Minister, Mr Benyon, wrote to the NGO saying
that the full extent of raptor predation on livestock and other birds was unclear, as was
the point at which serious damage was likely. So a working group had been formed by
DEFRA to gather “the best available evidence on the current impact of buzzard
predation on pheasant poults and other game species.” The RSPB and NGO were part
of this group. DEFRA had commissioned research on this and on how non-lethal
methods could prevent buzzard damage, but these proposals “caused a good deal of
public concern so I decided to look at developing new research proposals to
understand better the whole relationship between raptors, game birds and other
livestock.” The views of the NGO on the proposals were sought so that new research
proposals could be put out to tender. This was proposed in October 2012: of the
“stakeholders” invited to contribute, only the RSPB offered some funding. That, with
DEFRA’s money, would be insufficient. In fact, no such research was ever
undertaken.

83.

The Minister could not comment on individual applications but reassured the NGO
that “licences should be determined in accordance with Defra’s existing wildlife
management policy…Within the policy there is a general presumption that wildlife
will not be killed but the policy acknowledges that in exceptional cases action may be
taken under licence.” This, I observe, is neither the law nor DEFRA’s published

policy and
eschewed.

permitting licences only in exceptional cases was a policy it had

84.

On 10 March 2013, the Claimant made the first of his two 2013 applications: the first
covered three of his six shoots, the ones showing the lowest returns. He wanted to
cage trap and shoot four buzzards at each of two shoots, and six at the other, and three
and four sparrowhawks at two shoots. At one he sought nest destruction as well. I take
one application. He made very much the same points for each of the three shoots
covered by the application; (strictly there was a separate application for each shoot).

85.

The application detailed the extent of the problem at each shoot. There had been
repeated predation at each release wood on this shoot; populations of buzzard and
sparrowhawk were far higher than four years before; often 10-20 buzzards could be
seen over a single wood at release time as NE’s staff had seen. The losses at this shoot
were so great that the bag return was “a disastrous 18%” , compared with around or
above 50% four years before; the intervening returns had been 37, 41, 27 and 18
percent. Over 40%, 200, of all birds released there had been lost to raptors. Such
losses used to be in the low tens. He ran the shoot in the same way; the difference
was in the increase in raptor numbers, and his exhaustive attempts to dissuade them
from predation. The farmers had paid thousands of pounds to shoot just 81 pheasants,
and had told him that the shoot would not go ahead this year without a licence to
control raptors. If he lost that shoot, he would also lose the deer stalking there as well.
He referred to the Technical Assessment of his 2012 application.

86.

His application dealt with preventive measures taken:
“I have been in regular contact with NE’s licensing team about
possible non-lethal solutions at this shoot over the past three years and
have done everything possible they have suggested.
Scaring methods used have included my physical presence at/near the
release sites at least twice a day, radios, flashing lights, reflective tape
and gas guns. Experience has shown that the raptors rapidly learn to
ignore them all and there is no discernable beneficial outcome in my
case.

The habitat management options at this shoot have been very limited,
as up until now the owners have not allowed any thinning of the
woods. There is a plan to thin the woods at this shoot this spring. The
evidence from elsewhere on my shoots where similar work has been
carried out is that it will make no significant difference, as shown by
the 2012/13 bag returns for two other shoots.
In 2012 I put a massive effort into diversionary feedings, constructing
feed stations and locating them to NE’s instructions and supplying
them with fresh alternative feed in the form of dead wildlife killed by
me elsewhere for pest and predator control. This was hugely timeconsuming, coming near to doubling my overall workload, and
although some of the food was taken by buzzards and sparrowhawks,

there was no discernable reduction of predation on my pheasant poults.
The main effect of the diversionary feeding, particularly noticeable at
this shoot, was to concentrate and keep raptors in the areas where the
pheasants were. It was thus seriously counterproductive. Despite all the
additional effort and cost, the bag return for this shoot went down 9%
in 2012/13, not up.
In relation to the tests numbered 1 and 3 in Defra’s Wildlife
Management Strategy, therefore, it is my case that at this shoot there
are now no satisfactory alternative to lethal control. Scaring and
diversionary feeding have simply not worked. The results of the
thinning- if it goes ahead, if any and if positive- will not kick in before
2014 and in any case without a raptor control licence, the shoot will
fold before then (see letter from owners). Lethal control of raptors in
2013 is thus the only reasonable solution at this shoot and in law, a
licence “cannot be unreasonably withheld.” The NGO says it will go
for Judicial Review in the event of refusal.
I would like to add a personal note to this application. I built up this
shoot and the others small farmers shoots locally that comprise my
livelihood, over a period of 30 years. My modest income comes from
the farmers and other locals who shoot them and, very significantly,
from letting the deer stalking rights that are linked to the shoots. If the
pheasant shoots go, the lot goes and my livelihood and way of life with
it.
In recent years, as the raptors hereabout have exploded, I have done all
I can to dissuade them, first on my own initiative and, for the last two
years to the requirement of NE. I have spent days and days felling
trees, brashing and creating artificial cover. I have spent hundreds of
pounds and hours and hours every week fiddling about with radios,
flashing lights, scarecrows, coloured tape and reflective discs. Some of
my pens look more like rubbish dumps than countryside and there have
been local complaints. Still the predation by the raptors goes on. Last
year, NE’s request that I try diversionary feeding practically broke me.
It doubled my workload during the release period, sourcing and
servicing the feed sites, each of which had to be constructed and
located to NE’s requirements. It didn’t make things better, it made the
predation worse, holding raptors in the sensitive areas, destroying this
shoot shoot and causing serious difficulties between me and my
employers.
I am now under really serious pressure, from my farmers, from stress
and from fellow countrymen, who think I am mad to carry on trying to
address my problems via a legal route. By continuing to refuse me
raptor control licenses and by requiring yet more non-lethal, ineffective
suggestions year on year, NE has just about finished my business and
finished me. I simply cannot accept, when there are so many buzzards
and sparrowhawks in the UK, and they are doing so well in my area,
why I cannot be allowed to remove just a few to save my livelihood.”

87.

The Technical Assessment of the first 2013 application, and made on 18 April 2013,
was that at one of the shoots a licence should be issued to cage trap and shoot four
buzzards, and to destroy two nests on another shoot, with further consideration of a
licence to cage trap and shoot four buzzards if nest destruction were impractical.
However, it recommended that no licence be issued for this shoot because some
alternative methods had not been tried and there was insufficient evidence of serious
damage being caused by buzzard or sparrow hawk.

88.

The contentious nature of the applications meant that “a thorough assessment
including site visit” was required. The common buzzard was the main concern. The
Claimant had reported at least one active buzzard nest at each pen, with typically
between two and five buzzards at each pen. NE had seen buzzards throughout the area
managed by the Claimant. A maximum of nine had been seen by NE at this particular
shoot woods. NE recognised the link between the pheasant shoot and the deer
stalking, and that the stalking provided valuable local income at leaner times of the
year. The Assessment analysed the returns on the three shoots: at one the current
return was concluded to be comparable to returns between 2003-2006. At another
there had been a marked decline in 2010/11 and it had stayed low. At yet another, the
previous two years had shown a marked decline, to 18% from a previous 50%.

89.

The Claimant’s estimate of losses attributable to raptors, around 700 per season across
the six shoots, was described as “reasonable”. Other causes of losses were discussed,
followed by non-lethal measures. The diversionary feeding for the period July to
September 2012 had started at the recommended time: ground feed had been taken by
buzzards but not feed placed on posts, and as badgers had discovered the ground bait,
more had had to be placed on the feeding posts. The Claimant reported that the
diversionary feeding had increased the number of buzzards at certain pens. He
thought that the high density at this particular shoot, nine, as seen by NE on a visit,
with a maximum of twenty, was caused by the birds concentrating in the area rather
than by additional birds being drawn in. However, NE thought that this concentration
“could be a result of the diversionary feeding as implemented by the applicant, which
did not follow the guidelines provided.” Carcasses were provided at ground level and
left too long, the feeding posts were flat bird tables rather than a round T-section, and
diversionary feeding was being carried on in October.

90.

Measures such as trapping and offering buzzards to falconers, or relocating them or
keeping them in captivity during the sensitive season were discussed and rejected. A
modest level of trapping, shooting and nest destruction were seen as likely to have a
beneficial effect on the level of predation.

91.

The Assessment concluded that: “The quantity and quality of information and
evidence provided for this case by the applicant provides comprehensive support for
the application. The information recorded by the applicant appears to be thorough,
systematic and accurate for this type of case. It still appears that there is a significant
problem at some of the sites. It appears unlikely that the losses are due to another
cause…If there were another predator (e.g. fox or disease), a rather more sudden mass
mortality would be expected, also with some evidence pointing to the cause.”

92.

After considering the evidence of raptor predation, and the use of alternative
measures, the key requirements of the overarching policy were analysed. There was
evidence of significant damage in and in the immediate vicinity of the pens, almost

certainly caused by buzzard predation and, in some areas, sparrowhawk. The
proposal to shoot adults with dependent young had been dropped. The extensive range
of alternative measures undertaken by the Claimant had not resolved the problem and
although some could be better implemented, the practicality of such measures in
relation to the small shoots needed to be considered. But there was more which should
be done at one particular shoot (in terms of woodland thinning and the creation of
additional ground cover in the release woods). The proposals were seen as
proportionate, and effective at least in the short term. The welfare and conservation
obligations were met.
93.

So the general conclusions were:
“1. It is considered that the application provides a high level of
evidence of damage to this small scale game shooting enterprise. It is
Natural England’s judgment that this serious damage is being (and is
likely to continue to be) caused, primarily, by common buzzard and to
a lesser degree sparrowhawk.
2. Returns for the three shoots covered by this application (and the
overall return for all six shoots) remain at the lower end of the industry
norm, and most importantly considerably below what has been reached
previously on these shoots. It is reasonable to assess the level of
damage in line with what has previously been provided on these
shoots, when buzzard population levels were much lower than
currently. The returns from one shoot have fallen well below the lower
end of the industry norm and are simply unsustainable.
3. Other causes of damage to the poults have been examined and are
considered to be at a level consistent with or better than any
comparable game rearing project. Improvements in this area of
management are unlikely to compensate for buzzard predation losses.
4. The applicant has employed a wide range of recognised measures
and expended considerable effort to deter predatory birds. While
improvements could be made to the implementation of these methods
(e.g. consistency in use of methods, and using different methods in
combination) the practicality of measures in relation to the scale of
management of these shoots (i.e. the applicant alone managing six
small shoots) must also be considered. The recommendations made for
the shoots covered by this application have been implemented with the
exception of habitat management at the one shoot, which is yet to be
trialled.”

94.

The conclusions specific to each shoot reflected the general conclusions.

95.

NE then reviewed this Assessment at Director level, and decided to refuse a licence
for lethal control. Instead, on 23 April 2013, it granted two licences permitting the
destruction of a total of four nests and any eggs in them at two shoots.

96.

The Assessment was reviewed within NE because it would be the first lethal control
of raptors for the protection of released gamebirds, and so was controversial; there

was no policy guidance specific to the issue, and judicial review had been threatened
by the NGO in the event of a refusal. The reviewer’s first area of concern was the
proof of “serious damage”. There was no body of published evidence that buzzards
were likely to cause serious damage to a game shoot, nor was there a general
acceptance that that was so. NE was therefore largely reliant on the evidence
presented in support of the application. Although buzzards were “undoubtedly
predating on the pheasants we cannot accurately predict the scale of the predation
from the information provided, or even be confident in ascribing buzzard predation as
the main cause of decline in return rates…” Only 14 percent of carcasses showed
clear signs of avian predation.
97.

Returns at the two shoots where nest destruction was licensed were not much lower
than the industry average, but the cost per bird put down meant that higher returns
were necessary for the shoots to be viable, and higher than had been achieved in the
past. The returns were not exceptionally low for any of the Claimant’s shoots. Even at
the two where the nest destruction was to be licensed, the damage was not shown to
be “serious”. There was a danger in accepting a return of 38% as representing serious
damage and setting a low benchmark.

98.

The Claimant had increased his efforts on non-lethal methods, but questions still
remained: at only one shoot were older less vulnerable poults released, the reflective
tape was used less widely and was not of the type recommended by NE; further
habitat management measures could be undertaken and more in line with what NE
had recommended as to the form of brash cover; diversionary feeding on the ground
was not recommended and that could have affected its efficacy. Returns had improved
at two shoots since non-lethal methods were improved.

99.

Nonetheless, the evidence justified exploring the benefit of nest destruction, which
logically should reduce the risk or intensity of predation. Greater evidence was
required for shooting to be commensurate with the impact on the species. The effect
of nest destruction should be monitored since it was unlikely to feature in DEFRA’s
research programme. At only one of the two shoots where nest destruction was
licensed had nests been identified.

100.

The second application in 2013, the fourth overall, was made on 5 July. The
application covered the same three shoots. The Claimant contended that the licensed
nest destruction, which ought to be carried out before April, had failed to achieve any
noticeable improvement; buzzard presence remained unusually high. Territorial pairs
were still present. Poult release was due in July and they would be liable to predation
till September. For one site, thinning and felling in some woods had left windows of
brash and scope for further brash wigwams, but the licence was necessary in case
predation became serious.

101.

The application was refused by letter of 1 August 2013, in line with the
recommendations of the Technical Assessment. At one site, the benefits of the habitat
improvement had yet to be assessed, and it was expected that they would be effective.
For the shoot where nests were actually destroyed, it was too early to say whether that
would not reduce predation sufficiently. At the other shoot, there was no evidence of
serious damage yet. Shortly after, he was granted a licence to shoot cormorant.

102.

Between receipt of the application and the decision, NE again emailed DEFRA
pointing out that NE could not develop policy or fill in policy gaps; there were
“cultural” issues in relation to raptors which affected the way NE handled raptor
applications, and those “cultural” influences originated when DEFRA took the
licensing decisions. Although NE had dismissed the assertion of inconsistency based
on “cultural” considerations, the NGO “do have a valid point.” The NE had limited or
no grounds for taking account of “cultural issues” without a discretion to do so being
provided within DEFRA policies.

103.

Not long before making his fifth application, the refusal of which is challenged in this
action, the NGO passed to NE details of the Claimant’s 2013 season, for which it
apologised. The year had been “disastrous”, the nest destruction made no difference;
he had used a significant number of older birds, supposedly less vulnerable to
predation, but the results had left him facing losses of £10000 and more on the
shooting alone.

104.

On 23 February 2014, the fifth application was made. It covered four shoots; but not
the shoot for which nest destruction was refused on the first application of 2013. It
sought a licence to kill two buzzards at three shoots and four at another. For some
reason, the application was received by NE on 23 April. Meanwhile, the NGO had
complained to NE about the release by mistake of details of an earlier application in
response to an FOI request by the RSPB which had led to the Claimant being
identified and “pilloried” on raptor protection websites.

105.

The Technical Assessment recommended that no licence to kill be issued but that
instead consideration be given to live capture and removal. This “contentious”
application required “thorough assessment” including site visits; there had been many
site visits now in connection with the various applications. It referred to the
importance of the previous decisions and what had been accepted by NE in the course
of dealing with them. It had been “accepted by NE that the density of buzzard in the
area is high.” There then followed a detailed analysis of the shooting returns and of
what was required in general and at these shoots for a viable shoot. There was no
evidence that the release of older poults had reduced predation, and it was unlikely to
be an effective solution. It had been accepted in previous reports that very few of the
Claimant’s pheasants were lost to predators other than raptors. The cover and shelter
were satisfactory except at the shoot which was not covered by the application
anyway. A number of sites would benefit from woodland thinning, including one
where he had permission to fell trees. At some sites, the feeders were poorly placed,
in a straight line, and without suitable cover nearby. Some scaring devices, which
should be removed once the poults had matured, had been left in place at various
pens. A red and white tape, not the one-sided type recommended, had been used, and
not consistently enough for its effectiveness to be evaluated. Human mannequins had
not been used because of the time and resources needed. An increase in the
Claimant’s presence was not possible for a single gamekeeper, and it would not be
viable to employ someone in addition to him. He was already putting in far more time
than he was paid for. Shooting to scare had not been tried, as the Claimant was
concerned about how the public would react if he were seen to be shooting towards
buzzards. The diversionary feeding had not been tried in a measured and controlled
manner, using the methods recommended. The Claimant believed that it took a

disproportionate amount of his time and simply concentrated buzzards rather than
alleviating their pressure.
“The removal of small numbers of buzzards from the area of the pens,
as is being applied for, is consistent with the theory being put forward
by the applicant, and which is largely agreed as plausible by the
assessor, that a small number of buzzards have specialised to predate
on pheasant poults and are causing the majority of the predation.
Considering the numbers of buzzards that are alleged to be present in
the area, taking such a small number of these birds at each site with the
aim of significantly reducing predation is wholly dependant on this
theory. If the theory is incorrect, then the removal of only a small
number of buzzards is unlikely to reduce predation levels, since these
birds would quickly be replaced by others in the wider environment.
Assuming that theory is correct, and there is currently no evidence to
support it, cage trapping buzzards in or near the release pens in
question would maximise the chances of catching the birds which have
specialised to hunt within the woods and at the pens.
Lethal Control and alternative
The applicant is applying to trap and shoot buzzards, an action which
not been previously licensed for the purposes of preventing damage to
livestock. Given the theory being tested, that a small number of
buzzard have specialised to predate on pheasant poults and are
responsible for the majority of the predation, there are a number of
options available all of which would see birds to be taken from the
wild but some that would have less of an impact on the protected
species than others.”
106.

The report then considered means of dealing with the birds after trapping other than
shooting them; shooting was described as the applicant’s preferred option. The others
all had drawbacks. Killing a large number of birds would undoubtedly reduce
predation but would be disproportionate. The shooting of buzzards, five on one
application, for air safety had not had an adverse effect on the local population.

107.

The conclusions and justification for the recommendation were then set out:
“As mentioned previously in this report, as a consequence of the
extensive case history, including the issue of nest destruction licenses
in 2013, many aspects of this case have been accepted and agreed
within documents which are now in the public domain. Therefore
departure from these accepted opinions would require a full and
thorough justification and consequently, considerable reliance was
placed on preciously accepted conclusions within prior assessments,
peer reviews and correspondence.”

108.

The most recent decision to refuse lethal licences had been reviewed by NE’s Chief
Scientist and upheld, but he had concluded that the regular discovery of poult
carcasses and the good control of other causes of loss meant that buzzard predation

must be the main cause of poult loss, albeit that there was very little direct evidence
which categorically demonstrated that buzzards were responsible for predating on the
poults to the level claimed. But the difficulty of obtaining such evidence was
recognised and the returns provided some quantification.
109.

Although the seriousness of the damage had been queried in the past, it was felt to be
serious enough in 2013 for nest destruction to be permitted; the returns for 2013-14
were significantly lower than in the previous three years. The returns, 15%, down by
18% on the previous three years, 24%, down by 11% from the previous three year
average, and 24%, down by 19% on the same basis, meant that the cost per bird shot
was far in excess of the national average and over twice the target cost per bird shot
set by the Claimant. Based on that, “it is concluded that serious damage is occurring
at [three shoots].”

110.

The Claimant had not used non-lethal measures in quite the way or as consistently as
NE had recommended, but his limited resources and some of the difficulties with
untried methods, for example shooting to scare were accepted. However, as the scale
of damage was high, and if buzzard predation were the main cause of damage, “it is
reasonable to assume that the failure to employ some non-lethal methods to the degree
requested would be unlikely to make a significant difference.” While improvements in
non-lethal control methods were still required, “it would not be reasonable to
withhold a licence to remove a small number of buzzards from the environment solely
on the fact that these measures have not always been implemented to the level
required.”

111.

The removal of more nests near to the pens was not likely to reduce predation to a
significant degree because buzzards were adaptable birds, known to perch on trees
overlooking pens and to fly considerable distances in search of prey. As nest
destruction had not proved effective, it was not a viable solution to the present
problem.

112.

The Assessment then set out the framework for the decision. There remained no
specific guidance on raptor applications and so it had to be judged on its merits within
the general policy guidance. There was very little information available on the impact
of buzzard predation on pheasant shoots or on the effects of management techniques
on reducing predation. There was often very little to base decisions on except
evidence presented by the applicant.

113.

The Assessment dealt with the six tests: 1: “The conflict must be sufficiently serious
to warrant such action”: shooting returns for all six shoots had declined to the lower
end of the industry average, and below that reached in the past, with a significant drop
in returns for all six shoots over the 2013/4 season. “It has been accepted by Natural
England that serious damage is being caused and that the most likely cause of this
damage is from predation of pheasant poults by buzzard in and around pens….”

114.

2: “The least severe solution should be applied in order to resolve the conflict”: A
variety of non-lethal methods had been tried and “shown not to work.”

115.

3: “All other less severe methods of resolving the conflict should be shown to be
ineffective or impractical and not just difficult to implement”: although a wide range
of techniques had been tried, there had been a drop in returns, after a slight increase,

suggesting that these measures were not working. Although consistency in execution
of the techniques, commitment to their correct implementation, and use of different
methods in combination could be improved on, “it is accepted that given the
applicant’s limited resource for managing these small shoots he has undertaken a
satisfactory effort and within that which could reasonably be accepted.”
116.

4: “The action is cost effective and proportionate to the actual or potential level of
conflict”: “the proposal to non-lethally remove small numbers of buzzard from the
wild…is considered proportionate to the level of predation”, and the costs were
appropriate. In fact, the applicant’s proposal was for shooting; non-lethal removal was
proposed in the technical assessment by the assessor.

117.

5: “Such action would reduce, or prevent from increasing, the scale of the conflict”:
“based on the theory that a small number of buzzards are responsible for the
disproportionate amount of poult predation, the removal of a small number of
buzzards is expected to be effective at reducing predation”.

118.

6: “Welfare, disease control and conservation obligations are met”: The buzzard
was a greenlisted widespread species, increasing in population and able to withstand
limited control measures. The welfare of those removed would be fully addressed, and
the welfare of the penned birds would be improved.

119.

Accordingly, the Assessor recommended the licensing of the removal from three sites
of a total of eight buzzards. At one site, the Assessor did not accept that serious long
term damage from buzzard predation had been proved, and at the fifth, he thought that
there was a lack of woodland edge whereas a greater depth would protect the poults
from adverse weather which could contribute to an increase in poult loss through
other causes.

120.

Since the Assessor was of the view that his decision was wholly dependent on the
Applicant’s “theory” that the majority of the predation was from a small number of
buzzards which had “specialised to predate on pheasant poults,” were the licence
granted, he should be required to improve his non-lethal management, using a specific
sort of reflective tape, placing the feeders correctly, using scarecrows or mannequins
in a novel manner, shooting to scare, using scaring devices in a novel fashion, and
thinning trees around pens to encourage shrub growth.

121.

Trapping would be undertaken by suitably experienced and licensed individuals;
permanent captive accommodation would be found for some birds, and the two
largest females should be kept permanently captive.

122.

Lethal control was not recommended “at this time” because, although there was a
genuine problem, taking buzzards into captivity was a reasonable non-lethal solution
that had not been tried to see if it would work, and was a satisfactory alternative. Until
that had been shown to fail, killing buzzards was not proportionate to the problem.

123.

NE then reviewed this recommendation by the Assessor. Mr Cooke, its Director of
Sustainable Development, rejected the recommendation and refused any form of
licence in his letter of 5 June 2014. The decision applied the four tests in the DEFRA
wildlife management policy, set out earlier:

124.

1: “All other reasonable non-lethal solutions have been tried and/or shown to be
ineffective”: it was clear that this test had not been satisfied since the Technical
Assessment had noted methods not tried or tried consistently or as recommended by
NE. It allowed for the specific circumstances of the Applicant. But it would be
reasonable for him to use, for example, human mannequins, the specific type of tape
recommended, which it said was readily available, and shooting to scare. The
Technical Assessment had said that improved diversionary feeding and re-siting of
feeding stations “in a more structured way and in combination” would be likely to
improve the situation. Greater disturbance to buzzards in and around the pens was
likely to be beneficial and had not been properly explored.

125.

2: “There has to be a genuine problem or need”: The letter said, that “It
appears…that it is difficult to run a viable shoot.” However, NE thought that a
number of factors contributed including “poult loss, limited time spent at each release
pen and apparent restrictions placed by the landowners” on measures to optimise the
environment for poults.

126.

3: “There has to be no satisfactory alternative”: In addition to the non-lethal
measures he had already referred to, Mr Cooke dealt with the recommendation in the
Assessment that there should be a removal of birds to captivity. But he decided that
this was not a feasible alternative: it was not known where the birds would be
removed to, nor who would pay for removal and captivity. It would not be reasonable
to ask the Applicant or the public purse to pay. And the majority of the birds would
only be in captivity temporarily.

127.

4: “…the licensed action will be effective at resolving the problem and the action is
proportionate to the problem”: it was clear that there was no evidence to support the
conclusion that removing ten birds would effectively resolve the problem; indeed the
application did not cover all the pens “allegedly impacted by buzzards.” No evidence
had been produced to support the view that a small number of birds had specialised in
predating on poults. The argument was wholly dependent on that unproven idea, and
that the birds in question could be identified. Were the theory wrong, there would be
no effect, since buzzards in the wider environment would quickly replace them; nest
removal had been ineffective because the birds simply nested elsewhere as the
Applicant supposed but could not prove, or additional buzzards had moved in.
Killing a small number of buzzards at random would not be effective since it was not
known:
“(i) if it is only 10 birds that are causing the problem; (ii) if removing
these birds will solve the problem; and (iii) if it is in fact 10 birds
causing the problem then which 10 birds they are. In the absence of
this information Natural England has determined that it cannot licence
the trapping and shooting of 10 birds which may or may not be the
cause of this problem. Furthermore without further evidence that it is a
particular 10 birds causing the problem a licence could lead to the
circumstances whereby you apply for future licences to lethally control
further birds until such time as he has resolved the problem, potentially
to the point of an adverse impact on the local conservation status of
buzzards. ””

128.

Mr Cooke, in his first witness statement, denied that public opinion had influenced his
views, accepting that that was an irrelevant consideration. Public interest would affect
the level of scrutiny given to an application but not its outcome, and that was “simply
good administration.”

129.

Mr Nodder of the NGO replied on 5 June 2014 seeking a review of the decision: he
complained about the inconsistencies in NE’s approach to the various applications
made by the Applicant, and inconsistencies with its licensing decisions on other wild
birds with a conservation status similar to or less favourable than buzzards. This was
the third time on an application by the Claimant in which the pro-control
recommendation of the Assessor had been turned down. He also complained that NE
had never sought to explore with the Applicant why the solution favoured by the
Assessor, and used by NE in 2013 to deal with buzzards predating on poultry, could
not work.

130.

The review, dated 16 June 2014, and carried out by an NE officer with no previous
involvement, supported the decision. A high level of loss for whatever reason of
released poults was normal for the industry, and it could be a matter of little surprise
that a wild predator would predate on a ready supply of prey. The questions related to
the extent of this interaction and of the application of mitigation measures. The
introduction of ex-layer birds in the latest shooting season created a new variable and
this data was best excluded from trend analysis.

131.

The review concluded that there were gaps in the evidence creating uncertainty over
what could be attributed to buzzards. “Shooting effort” was a considerable variable
not addressed: numbers of days, guns, shots recorded, weather, estimated number of
birds remaining at the end of the season: “the default assumption was a constant
harvest factor.” The paperwork had concluded that efforts at reducing alternative
sources of predation had been fully and constantly applied. Yet the number of fox
shot had declined, and this correlated with the decline in pheasant yield, and there was
no evidence of a declining fox population. The reviewer did not know whether there
had been any variation in release numbers before 2007/8, which could affect the way
the decline in the numbers of birds harvested was judged to be. Mitigation measures
had not been implemented in full, in particular improved ground cover, siting of feed
hoppers, diversionary feeding, and reflective tape.

132.

Direct predation by buzzards was to be expected, but the exact scale and the extent to
which this was the main or major contributory factor to mortality levels, and the
extent to which this might be avoidable through more effective mitigation measures
was not clear from the evidence. There was no “compelling case” that buzzard
predation was the primary issue putting the Applicant’s business at risk. Further
efforts to mitigate predation and evidence about other causes of mortality were
required before such a conclusion could be drawn.

133.

The reviewer then responded to specific points made by Mr Nodder.
1: He accepted that the application was being treated with caution, explaining that:
“However, it is entirely legitimate that close scrutiny should be given
to licence judgements in new areas, and our judgment of risk should
include consideration of where there is likely to be strong public

interest; risk level of course does not determine the eventual judgment,
it merely ensures scrutiny. Ultimately, our advice here is open to
public scrutiny and legal validation.”
2: Although buzzards had an effect, he was concerned by evidence gaps.
3: NE was not unreasonably emphasising the exploration of non-lethal methods, since
it had to be satisfied that such measures had been adequately explored before
licensing lethal control. Caution was justified where there were uncertainties and
assumptions within the evidence base, and especially where there was an assumption
that the primary source of predation was the result of learned behaviour by specific
birds.
4: He agreed that NE could not operate to a “moving standard baseline” but denied
that NE had done so. The “novelty of the application” and the uncertainties made it
“appropriate for us to look for a high evidence base before any form of lethal control
was licensed.” (My italics, and the novelty must surely have worn off by the fifth
time of asking; the only novelty, as Mr Maurici said, would have been in the grant of
a licence.)
5: NE was not being unreasonable in seeking to identify specific birds for control
measures: there was a high level of uncertainty over whether specific birds were the
major source of buzzard predation, and, if so, over whether it would be possible to
trap those specific birds. Taking a small number of birds indiscriminately would be
unlikely to make much difference, and non-lethal methods had to be applied in full
before considering experimental approaches.
6: Live capture and removal from the wild or temporary storage were options if there
were clear indications that it might work, in terms of knowing that specific birds were
the cause and that those specific birds could be captured. But there was no more than
a conceptual theory that it was specific birds which were responsible for the
predation. And those measures could not be used before established means of
protecting ground game had been put into effect.
Grounds 2-4: general observations
134.

I start with these grounds as they are at the heart of the case. I propose first to make
some observations about the role of DEFRA policy and its relationship to the law
since I was struck by NE’s emphasis on DEFRA policy and its lack of emphasis on
the law. I will also deal here with one of Mr Tromans’ general observations.

135.

First, law and policy. The Birds Directive permitted but did not require derogations
from its general prohibition on killing or capturing wild birds. But where the
derogations are adopted, they must be given effect according to their terms. The WCA
gives effect to them, and its powers must be used for the purpose for which they were
given. Those terms strike the balance at the general level between the protection of
wild birds and the interests which they may threaten, where there is no other
satisfactory solution to that conflict. The balance struck is that wild birds are protected
unless their control is necessary to prevent serious damage to livestock, there being
no other satisfactory solution. Neither the Directive nor the WCA provides any
specific protection or status for raptors or buzzards, nor does it treat game birds and

other livestock differently. The provisions made for the protection of certain species
do not apply to the common buzzard. As I have said, the Directive does not require
that serious damage to livestock has already occurred; the licence is to be granted to
prevent it. The WCA is in the same terms. The WCA is consistent with the Directive.
The WCA, and any lawful policy giving effect to it, needs to be interpreted
conformably with the Directive. I see no power in the Directive or WCA for NE to
decide, on some discretionary basis, not to grant licences if it is satisfied that there is
no satisfactory alternative solution to shooting or other disturbance of wild birds for
the purpose of preventing serious damage to livestock. There is no power, on some
discretionary basis, to treat one common species causing serious damage differently
from another common species causing serious damage. At times, NE’s approach
appeared to be that it was simply exercising a straightforward and wholly domestic
executive discretion. That is not the nature of its power.
136.

I do not consider that the general management policy is of itself necessarily contrary
to the requirements of the derogation, though it would have to be interpreted and
applied so that the balance struck in the Directive and therefore by the WCA between
the various objectives of the Directive was given effect. The role of proportionality in
the interpretation and application of the Directive is in giving effect to the purpose of
the balance struck by the terms of the Directive and Act.

137.

Second, there are two relevant CJEU decisions. In Commission v Finland C-344/03
[2005] ECR I-11033, it held that the derogation provisions should not be interpreted
in such a way as to negate them. The phrase “no other satisfactory solution” was at
issue. Finnish and Swedish legislation permitted hunting for certain duck species in
the spring pursuant to the derogations in the previous Birds Directive. Where hunting
was permitted at a time of year for which the Directive sought to provide particular
protection, here spring, a particular derogation was required but could only be
legislated for if there were no other satisfactory solution. The Commission contended
that there were satisfactory solutions other than hunting those species in the spring.
For certain species, the Court found that the Government had not proved the absence
of a satisfactory alternative. The species were present in the autumn, albeit in
considerably smaller but not inconsiderable numbers, and so autumn hunting was a
satisfactory alternative. For another species, this test was proved; to prohibit its
shooting in spring on the grounds that it would be a satisfactory solution to shoot
another species in spring or autumn would render the derogation at least partially
nugatory since, even if the permitted level of spring hunting met the other
requirements of the particular derogation, hunting that species would still be
prohibited.

138.

In Commission v Republic of Malta [2009] C-76/08 ECR I-8213, the same
derogation from the previous Birds Directive’s permission to hunt species listed in
Annex II was at issue - here over Malta’s legislative permission for the hunting of two
species during the protected period of the spring migratory return to breeding
grounds. This derogation was from a specific restriction on an activity permitted but
controlled as an exception to the general protection for wild birds. “It is a derogation
which must, accordingly, be interpreted strictly….” [48]. The two species were
present in adequate numbers in autumn for hunting in the spring hunting areas, but
that did not of itself provide a satisfactory alternative solution. The Directive had not
intended that the derogation should be interpreted so as to prevent hunting during a

protected period simply because the opportunity for hunting existed during the open
season authorised under the Directive.
139.

The Directive “sought to permit derogations from that provision, only so far as
necessary, where hunting opportunities during those periods, in the present case in the
autumn, are so limited as to upset the balance sought by the Directive between the
protection of species and certain leisure activities.” [56]. The use of the derogation
so as to permit hunting in spring still however had to be proportionate to the needs
which justified it. Applying those considerations, the CJEU found that there was no
satisfactory alternative; hunters could only capture “an inconsiderable number of
birds” during the autumn season, the species visited only restricted areas, and the
population of the species was satisfactory. The fact that there was no alternative
satisfactory solution, as the CJEU found, did not mean however that hunting in spring
was without limit; it was permitted only in so far as it was strictly necessary and
provided that the other objectives of the Directive were not jeopardised. However,
because the number of birds actually killed during the two month spring derogation
was far higher than in the autumn season, the extent of the derogation did not meet the
requirements of the Directive.

140.

These cases illustrate that it is for the state which seeks to rely on the derogation to
show that the requirements of the Directive are met in its application; by analogy,
where an individual seeks to rely on derogation, it is for him to make out the case.
There is, second, no general rule that a general derogation must be interpreted strictly,
although derogations from a particular limit on an exception to a general protection
should be construed strictly; but even then not so as to nullify the derogation in whole
or part. The phrase “no satisfactory alternative solution” must not be construed so as
to make the derogation nugatory in operation. Third, the derogation should be
interpreted with the other objectives of the Directive in mind. Its application should be
proportionate to the needs which justified it. The Directive balances the protection of
species and certain leisure pursuits.

141.

Mr Tromans submitted that the Directive and WCA required “a strict system of
protection” for wild birds, and the derogation for preventing serious damage to
livestock had to be “narrowly construed and confined.” I disagree, and in its practices,
so does NE. The Directive provides a broad and general protection, sufficiently broad
to require derogations in a wide variety of interests so as to create the desired balance
between wild life and human interests. There is no warrant for requiring the principal
derogations to be construed narrowly; they should be construed with proportionality
and the balance of the objectives in the Directive in mind. The language of the Malta
case supports the view that “strictness” of construction arose from the particular
derogation at issue in that case: derogation from a ban at particular vulnerable periods
on hunting wild birds, rather than the enunciation of a general principle. Still less is
there any general or specific principle that derogations should be applied with
particular stringency, and NE plainly adopts no such approach - generally. If Mr
Troman’s general submission is correct, the general licences and the cormorant policy
appear unlawful as does its general approach to the grant of licences. It is only to
raptors, and perhaps swans, that this strictness is applied.

142.

It also seems to me that political and cultural attitudes towards shooting wild birds or
types of wild bird, including simply hunting them as a leisure activity, are already
allowed for in the various permissions and derogations to the Birds Directives, past or

new, in so far as allowed for at all. Hunting of Annex II species is allowed for,
including by derogation from a more general prohibition, in protected periods of the
year. I see no basis for implying additional restrictions on the interpretation of the
Directive by reference to “political or cultural” considerations not already reflected in
the provisions of the Directive. The Directive gives no general discretion to those
member states which have adopted the derogating power to add further categories or
degrees of derogation. That would be to nullify in whole or part the derogations
adopted. It would not have been lawful for DEFRA, and certainly on “political and
cultural” grounds, to adopt a policy which made licensing the shooting of raptors or
the shooting of raptors to protect game birds more difficult than for other birds
covered by the same derogation. That would be to introduce an impermissible further
derogation, or one which nullified in whole or part the existing derogations. The UK
could only do that by a derogation which excluded certain species; Article 9(2), and it
has not done so. The Directive has already specified, so far as it intends to, the matters
set out in Article 9(2).
143.

Mr Tromans, referring to Mr Cooke’s first witness statement, said that NE’s
discussions with DEFRA on a different policy for raptors contemplated using Article
2 to establish different criteria, having regard to “cultural requirements”. Mr Cooke
does not refer to Article 2 as the basis for the discussions; that was not the express
basis for them, which instead was the need NE felt for policy cover from DEFRA for
what in fact was being done by NE. Article 2 does not deal with “political
requirements”, and it is not easy to see from NE or DEFRA any consideration of the
population level of buzzards which would correspond to the unidentified “cultural
requirements, while taking account of economic and recreational requirements.” The
purpose of Article 2 is not to allow the popularity of one species over another to
determine population levels; indeed it may be more concerned to ensure that the level
of protection still permits hunting. But if that Article could have enabled some further
restriction on granting licences for buzzard control, it was not in fact used. This
undermines the alleged consideration of vague “cultural or political” factors as
justifying a different approach to the control of buzzards from that applicable to other
species, and suggests that it is language disguising the role of public opinion or
controversy. And an application of the same general policy which makes the practical
operation of the derogation much more difficult in relation to some species than
others of the same conservation status is relevant to seeing whether or not derogation
is being nullified.

144.

The second group of observations relates to one of Mr Tromans’ general submissions.
He contended that the application of DEFRA’s policy by NE involved the exercise of
expert judgment, by an expert body with specialist knowledge, which permitted the
Court only to interfere in a very clear case. He also said, in response to Mr Maurici’s
contention that, if so, the true expert was the Technical Assessor and that Mr Cooke
had no relevant personal expertise, that Mr Cooke and the Assessor had equivalent
technical expertise. But in fact none of their expertise was directly in ornithology or
any other aspect of the decision, business, statistical or other, so far as I could tell. I
say that because Mr Cooke did not think his or their qualifications or background
sufficiently relevant to warrant mention in either of his statements. I see nothing in
the decision-making process to suggest that the ability of the Assessor to decide is
greater than that of the Directors, though the issues raised by an Assessment which is
to be rejected normally call for careful consideration, and the Assessor did at least

have the advantage of speaking to the Claimant and visiting the sites. I see no
particular individual expertise in either Director or Assessor.
145.

Mr Cooke said that he was able to draw upon the Technical Assessment and the
resources, relevant internal expertise and experience of NE, and that most decisions,
(whether that included this one was not stated), were arrived at by internal discussion
often involving more senior staff. But one of the points made by NE was that NE
lacked research knowledge to assist its decision on unprecedented applications
requiring careful consideration; it was all new for NE. NE, on its own case, has no
particular expertise, and perhaps not much expertise at all, on this type of application.
All of this is however largely beside the point: the decision-makers at NE have the
duty to take the decisions, and, if personal and institutional expertise are lacking, they
have to do their best. There is nothing particularly unusual about that in public law
decisions.

146.

However, the existence of institutional experience upon which it is to be assumed Mr
Cooke can call is relevant to one point: the significance of the emails of 2012 between
DEFRA and NE. He said in his second witness statement that in April 2014 he had
been briefed on and made aware of the exchanges, though not of the detail and he had
not read them. But if Mr Cooke is to be treated as having available the knowledge and
experience within NE rather than being purely dependant on his personal expertise, I
am sure that he was well aware of the policy debate, the reason for the stances taken
by NE and DEFRA, the abandonment of any research project, and the strong and
often expressed concerns within NE about the quality of evidence now being
demanded by NE for these applications, which that debate with DEFRA had not
resolved. The fact that Mr Cooke had not read the exchanges did not leave him
personally isolated from and unaffected by NE’s institutional knowledge of all of the
significant aspects of the emails, since they were of considerable importance to how
the applications were to be handled in the light of NE’s concerns and of DEFRA’s
institutional approach. I agree with Mr Maurici’s approach.

Grounds 2 and 3: inconsistent application of policy, reliance on an undisclosed policy
and taking account unlawfully of public opinion.
147.

These grounds plainly overlap. Mr Maurici effectively argued them as variations on a
theme. The inconsistent application of policy takes the form of the application of far
more exacting standards to the grant of buzzard or other raptor licence applications
than to the grant of licences for other species of equal conservation status, whether
predating on fish including those caught in sports angling or predating on livestock
kept for food or sport. There is also a policy that much more exacting scrutiny should
be given to raptor control applications than for almost any other species of bird, which
has not been published or disclosed, and is unlawful for that reason. This policy
application of more exacting standards is driven by “political” or “cultural” factors,
which are the views of some that raptors should not be controlled in the interests of
livestock consisting of game birds, thereby unlawfully taking account of an irrelevant
factor- public opinion.

148.

Indeed these grounds overlap with ground 4, that the decision was unreasonable,
because much of that ground is concerned to show that the test applied rendered the
derogation nugatory, and the decision unreasonable in the light of the earlier

conclusions reached by NE on the Claimant’s applications. But I take ground 4
separately.
149.

I regard it as clear that a decision made by a public body is unlawful on the grounds of
inconsistency if like cases are treated differently without a rational basis for the
different treatment. Such a decision is merely arbitrary or random, or based on an
immaterial consideration, or a disguised or hidden policy. The principle was not at
issue. NE agreed that it did apply a different approach to buzzard or raptor
applications from those applied to other species of birds, but contended that the
differences were justified, in the application of the same general DEFRA policy, by
the different circumstances which affected raptors and buzzards in particular and
these applications. That is where one issue lies.

150.

It is also clear that if a public body has a policy to guide its decisions, lawful decisionmaking requires that the policy should be public, and the more so that the policy
should not be concealed behind a partially different policy. That again is not at issue;
Mr Tromans’ contention was that the policy applied was the published policy. The
issue is whether that is correct, or whether there was in reality some further policy, by
whatever name, adopted by NE in its consideration of buzzard applications, and more
particularly in relation to those concerning serious damage to game bird livestock.
Again, it was not at issue but that public opinion was not a relevant consideration; the
question was whether in reality, the different approach or policy took into account
public opinion, or at least a sector of public opinion.

An undisclosed policy
151.

First, I deal with whether there was an undisclosed policy about how buzzard licence
applications were to be treated.

152.

I am satisfied that there was indeed a policy to treat buzzard or raptor applications
differently from those relating to almost every other species, and that that policy was
not disclosed to the Claimant or more generally. The disclosed policy was that
buzzard applications would be decided on the basis of the general policy, and that the
general policy would be applied with greater scrutiny. I have set out what MS Ward
wrote to the NGO in September 2012, providing a justification for treating buzzard
applications with greater scrutiny than those relating to other species, and this very
much reflected the position expressed by Mr Tromans on NE’s behalf as the basis for
the different treatment: the need to proceed with caution in view of the general lack of
knowledge and research about buzzard predation and these were not routine
applications. While this is a form of policy, and it was disclosed to the NGO and
Claimant, it does not dispose of this part of the Claimant’s case. I shall come later to
the problems with that as a policy justification for the difference in treatment, but I
believe that it is evident from the long recitation of the treatment of the Claimant’s
applications, which form the majority of buzzard applications considered by NE, that
that seemingly reasonable and anodyne letter does not disclose anything like the real
approach which NE adopts towards a buzzard application. Besides, if this letter
represented the full picture of NE’s policy, and was rationally justified, it would not
have been necessary for NE to test DEFRA so anxiously over the lawfulness of the
practices which it was adopting and for which it recognised it needed but lacked, and
continues to lack, other policy justification.

153.

The real approach of NE, as I shall come to, was to require more factors to be proved
and proved by far higher quality evidence than for other species, to require individual
birds to be identified as predators with proof that only those would be controlled, and
to require any suggestions it made to be carried out punctiliously on pain of refusal.

154.

In August 2012, and shortly before the letter from MS Ward, a policy to explain how
the buzzard licence applications were to be treated differently was drafted by DEFRA
so that while “robust research” was being gathered “particularly careful scrutiny
needs to be given to applications to control raptors predating livestock.” This included
such comments as “Where best practice guidance exists for managing the impacts of
raptor predation on livestock, it must have been followed”. “Clear evidence” was to
be required of counter-measures methods tried, and why the applicant concluded that
they did not work. Applicants should explain clearly and convincingly why they had
not tried those methods which they had omitted. Non-lethal other measures such as
nest removal outside the breeding period and relocation were only for consideration
after all other measures had been applied. Proof of serious damage required the
applicant to prove, “quantifiably and verifiably”, that the losses were sufficient “to
threaten the long term viability of the business” and substantially exceeding normal
business risk. The applicant should show how his turnover had been affected, details
of the costs of mitigation measures, and the extent to which he could mitigate the
impacts of the losses by e.g. putting out additional livestock “at a relatively small
cost”. “There should be clear and verifiable evidence (e.g. photographic) that a
specific raptor(s) is causing serious damage.” He had to show that the licensed action
“will be effective in resolving the problem”, meaning that it had to be a permanent
solution and not one which would require continued action beyond the limited
duration of the licence….” e.g. if a raptor were removed, the applicant should show
that another would not simply move in, leading to a recurrence of the problem. There
was some NE comment on this: were specific birds to be identified, given that
opportunities to capture predation on film are limited and most people did not have
access to the type of resource necessary? Some technical recommendations were not
based on NE’s own technical input or published evidence. Auditory scaring could
scare the vulnerable prey species as well as the predator. While licensed action would
be expected to contribute to resolving the problem, very little predation management
provided a guaranteed permanent or long–term solution when dealing with generalist
predators such as buzzard. But these comments were made in the context of the
overall comment that this was very much how such applications were judged at
present.

155.

This draft never saw the light of day, and was never an adopted final policy, and NE’s
internal comments have no particular status, but it demonstrates to my mind that there
can be a policy for governing the way in which different applications are to be treated
differently within the same overall policy. The draft policy however encapsulates, in
my judgment, the practice adopted and deployed by NE, before 2012 and ever since,
as the treatment of the Claimant’s five applications demonstrates. The admonitions of
the draft policy are closely reflected in Mr Cooke’s decision, and in the review. It
captures the approach adopted far more closely and accurately than does Ms Ward’s
letter of 21 September 2012. It also demonstrates that a policy may include the
manner in which applications are to be treated within a more general policy.

156.

This is borne out by the other documentation relied on by Mr Maurici relating to the
period 2011-2012. It concluded with DEFRA saying that buzzard applications should
be decided under the existing general management policy, though leaving NE with a
strong sense that DEFRA would not wish to see any buzzard applications granted in
relation to game birds. DEFRA and NE left matters there without resolving the crucial
difficulties which, time after time, NE tried to point out to DEFRA it faced in
adopting its different approaches, to different species. These difficulties arose because
the different approaches had no objective legal or conservation basis, and needed but
lacked what was assumed would be a lawful policy justification related to “political
and cultural” considerations. NE did not respond to the dilemma which DEFRA left it
still facing by changing the way in which it dealt with applications. It did not tighten
up its approach to general licences or the large number of other individual licences
granted each year, as it had said would be one alternative, nor did it relax its approach
to the grant of raptor application, which was the other. It carried on as before.

157.

Mr Tromans urged that it would be wrong to treat informal and unguarded comments
in internal emails as representing a considered policy or the approach which an
institution would adopt, two years later, when the policy flux had ended. In general, I
would agree. But that does not meet the significance of the internal debate and the
debate between NE and DEFRA for the way in which NE has approached these
applications over a number of years, which reflected and contributed to what actually
happened. This goes far beyond stray and informal comments in an internal debate.

158.

The difference in treatment of applications for raptor licences compared to those for
other species is stark and not denied. The manner in which the difference in treatment
is given effect is a routine practice, properly called a policy. This draft policy fits too
closely what in fact NE did on these applications for the thinking behind the policy
not to have become its policy, but undisclosed. That policy was in reality partly
disguised by the reference to the application of the overarching general policy to all
applications. A statement that the general policy was to be applied with particular
scrutiny for unusual applications would not have alerted any one to this approach. The
true and full picture was not spelt out, but instead the Claimant had a partial and
misleading picture.

159.

Disclosure of the true policy setting out the true differences between the way in which
buzzard applications had to be evidenced and proved and the way the other 10000
annual applications were to be evidenced and proved, along with the general licences
and cormorant policy, would have helped the Claimant prepare his applications to
meet what NE actually was going to do, rather than waste his time in hopeful but in
reality doomed applications. It could have enabled the Claimant to make a case for an
exception or to have challenged the lawfulness of the policy from the outset. The
actual policy was not made public; NE and DEFRA would have been only too well
aware that a policy statement of how it actually approached buzzard applications
would be controversial whatever it said. It was unlawful for NE to reach its decision
on the Claimant’s application on the basis of its undisclosed policy, purporting to do
so on the basis of a policy stance, at least to the NGO, consisting only of the general
policy, even read with Ms Ward’s letter to the NGO of 21 September 2012. In my
judgment, its decision falls to be quashed on that ground.

Taking account of public opinion
160.

I consider next whether NE did take account of public opinion, an admittedly
irrelevant consideration. Again the starting point is the acknowledgment by NE that it
did adopt a different approach to its consideration and scrutiny of buzzard
applications and in particular of those involving predation on livestock. But the
Claimant contended, and NE denied, that in fact the reason for the higher evidential
threshold and stricter approach, was the opinion of some sections of the public,
spoken of sometimes as “political and cultural” considerations, which really meant the
opinion of some sections of the public that licences should not be granted for shooting
or other control of raptors to protect game birds, which were shortly to be shot for
recreational purposes anyway.

161.

Mr Tromans said that it was clear that the applications were controversial, the NGO
and RSPB were threatening legal action if the outcome went against their interests;
there was a great deal of public interest and all of that merited greater scrutiny. That
was not unlawfully taking account of public opinion in the outcome. Such an
application was a “novel application type for a controversial activity”, which could set
a precedent, and was highly important with wide significance. It was determined by a
Director because of the novel, contentious or politically sensitive issues involved, as
NE’s system of delegation required.

162.

Mr Maurici contended that that did not represent the true position because of the
documents internal to NE and passing between NE and DEFRA in 2012. The
“political and cultural” considerations had previously led to the adoption by NE of the
higher evidential hurdle, and stricter approach, which went beyond merely a greater
scrutiny. Licences for shooting birds which evoked no great public interest or
sympathy, despite a worse conservation status, were and continued to be routinely
granted. It was inherent in Mr Tromans’ argument that if the public were not
particularly interested in some species of bird, an application to shoot it would be
granted more readily than in respect of a species which the public favoured. That was
in reality taking public opinion into account as a factor in the decision –making.

163.

I accept Mr Maurici’s submissions on this aspect. The public controversy which the
decision on the application would generate does in my view entitle NE to approach it
with care, but examining the basis for a grant and a refusal with equal care. There can
be no objection to the decision, unusually, being made at Board or Director level. But
the outcome should not be affected by whether the issue is publicly controversial.

164.

What has happened here, however, in my view went beyond careful consideration and
a higher level of decision-making in the hierarchy and directly affected the
substantive outcome of the application. NE accepts that it has adopted a much more
demanding approach towards the grant of licences for the control of buzzards or
raptors than it has for the control of other species because of the strong public
controversy which a grant would generate. NE’s demands for evidence of a higher
quality, and for far more factors to be covered by that evidence, were a response to
perceived public opinion about raptors and game birds. As Mr Maurici said, if the
species were not one in which members of the public had any great interest, this high
level requirement simply would not arise. Requiring an applicant to prove so much
and on that unusually high quality of evidence plainly puts a significant barrier in the
way of a grant. It does affect the substantive outcome, and does so because of public

opinion, adverse to the grant. The effect of the public controversy has not been to
make NE scrutinise with special care what decision it should make on the application;
it has been to make it examine with special care whether it could justify granting a
licence. The scrutiny is not neutral in effect but weights the decision making process
against the grant of a licence. The grant but not the refusal of an application would be
unprecedented. It is to the evidence for a grant that this level of scrutiny has in fact
been applied. It is the public opinion adverse to the grant which in reality affects the
outcome. It has in effect been taken into account.
165.

The justification for the refusal has not been examined in that same way, in particular,
the evidential basis for supposing that the shortcomings, as NE saw them, in the
application of alternative methods, was likely to be of any significance, and the reality
of any other cause of the increase in poult mortality at the level experienced, or for the
decline in the overall business after four years of applications. Nor did NE consider
the impact on the material produced by the Applicant or the manner in which it had
accepted factors as resolved, only to change its mind later. NE did not go through all
its previous decisions on this Claimant’s applications and explain why on a number of
factors it changed its mind, requiring further evidence, nor did it consider the
practicalities of obtaining that evidence. Issues of this sort had been raised by NE
officials in relation to the draft policy; but those critical comments were not
considered. NE did not deal with the points made by the Claimant about the problems
which diversionary feeding created in drawing in buzzards near to the pens, nor about
the problems of a gamekeeper shooting towards buzzards to scare them, especially in
his case where he was under some surveillance as a result of NE disclosing his name
to the RSPB, and his being pilloried in consequence on raptor protection websites.
Every single aspect of the demanding scrutiny, because of public controversy, was
directed at whether a grant could be justified. The public controversy existed because
buzzards are a common species which some members of the public think should not
be shot, or shot for this reason, whereas a licence would have been granted on this
evidence for shooting any other species of equal conservation status to which the
public was indifferent. The swift about face by DEFRA on the research project
showed NE the clear direction in which the policy wind blew. There is no evidence
that refusals of a licence have led to the hostility of public objection which the groups
opposed to grants had demonstrated in their response to a research project.

166.

The purpose of the more demanding approach was not to put the grant of application
for buzzard control on the same basis as other species. In my judgment, it was a
reflection of the “political and cultural” considerations, that is, the vocal opposition
from some members of the public to the control of raptors to protect game birds.
These are the factors which NE thought might allow for a policy in 2012 to treat
buzzard licensing applications differently from those for non- raptor species. Mr
Tromans said all that was over and done with in 2012. I disagree. Those factors have
not gone away, to be ignored; they have continued to play a part in the decisionmaking and with the same effect, albeit termed by NE as reasons for greater scrutiny.
The true issue about the level of evidence required for raptor applications compared to
others was never resolved; the same practice continued. In reality NE continues its
pre-2012 and very different and more demanding approach to the grant of a licence to
kill birds of one species than another and continues it for the same reasons as underlay
“political and cultural” considerations, that is public opinion is in part hostile to the
grant. In reality this involves taking public opinion into account as before. Whatever

it is called, the standard of proof required for a grant is different, and so therefore is
the outcome, because account is taken of public opinion.
167.

Public opinion was unlawfully taken into account. I would also quash the decision on
that ground.

Inconsistency in the application of policy
168.

Mr Maurici next contended that NE was inconsistent in its application of DEFRA’s
general policy, whether in pursuance of an undisclosed policy or not, and whether or
not NE unlawfully took public opinion into account. The inconsistency lacked a
lawful justification and so was random, arbitrary and irrational. The legal framework
was in each instance the same.

169.

Mr Maurici submitted that this unlawful approach was demonstrated by (1) the grant
to the Claimant of licences in 2013 to shoot herring gull (a red listed species and so
with a considerably more troubling conservation status than the green listed common
buzzard), and great black backed gull, (amber listed), all with the same legal
protection, but in respect of which NE did not require the exhaustive use of non-lethal
methods; (2) the less exacting cormorant policy, (cormorants are also green listed),
which does not require the exhaustive use of non-lethal methods, permits shooting
where serious damage “is likely to be caused”, and accepts that direct evidence alone
of cormorant damage may be extremely difficult to obtain and so inference from
indirect or circumstantial evidence is accepted; there is no requirement for individual
predators to be identified and killed, rather it is taken as reasonable to assume that
shooting them will reduce the level of damage; (3) the various internal documents and
exchanges with DEFRA set out above, in particular explaining NE’s concerns about
the different evidential standards it deployed as between raptors and other species,
which was difficult to justify without an explicit policy justification; no policy was
forthcoming but NE’s practice, and DEFRA’s outlook did not alter; the different
approach or policy was institutional or systemic within NE; the quality of the
evidence on the Claimant’s applications was often acknowledged as higher than
would be necessary for the grant of a licence to shoot species of an equal or higher
conservation status; (4) the sequence of decisions and conclusions on the Claimant’s
applications, and the high level at which they usually had been taken, with
recommendations in Technical Assessments being overruled on three occasions, the
only three occasions when that had happened.

170.

Mr Maurici also developed this last point as part of the related contention that the
different decisions on the Claimant’s five applications themselves showed an
unlawful inconsistency. I deal with that as part of ground 4.

171.

Mr Tromans submitted that NE applied the same general management policy to all
applications for licences. No substantively different test or criteria were applied,
notwithstanding its different approach to buzzard applications. All Mr Cooke’s
reasoning, and that of the reviewer related to the application of the published policy
tests. The application was unusual. Therefore NE applied “particularly careful
scrutiny” to its assessment of whether DEFRA’s policy criteria were met. It was
lawful for the level of scrutiny of an application to vary with its routine or unusual
features.

172.

Mr Tromans pointed out that this particular part of the WCA was concerned primarily
to protect, not species, but individual birds. That justified careful scrutiny in relation
to individual birds, as here. Species differ in their life span, breeding habits, including
ease of breeding, feeding habits, and responsiveness to various deterrents. Differences
in the circumstances of species, and the reasons and evidence supporting the general
licences and individual applications, justified the difference in approach. There were
already general licences for some species and specific policies for others, such as
cormorants. For buzzards there was no specific policy, no detailed research and no
long-established practice of shooting them. Despite comprehensive protection, the
common buzzard was only recently re-establishing itself in parts of England; it was
not routinely controlled and NE’s knowledge base was incomplete.

173.

Decisions on applications to shoot herring and great black backed gulls were made
with the benefit of a “well-established and long-standing practice” permitting the
management of common species, which, until the WCA, had not been subject to
control. They were then subject to a general licence because of the general consensus
that they could cause serious damage justifying controls, and because of knowledge as
to their resilience. Despite the shooting, their numbers recovered. The specific
cormorant guidance was based on a “very significant body of scientific research on
the impact of cormorant predation on fisheries.”

174.

I accept that there are differences between species, circumstances, and NE’s
knowledge and the level of research available to inform NE’s decisions on particular
species. I accept that unusual applications, which these five were, warrant greater
scrutiny or care. I accept that NE was entitled to consider these applications at
Director level, and to disagree with Technical Assessments. Those facts cannot of
themselves show any unlawful inconsistency. But the difference in approach to the
grant of general licences or pursuant to the cormorant policy or individual
applications in respect of birds of equivalent or higher conservation status is very
marked, and itself warrants some careful scrutiny, in the light of the preceding policy
debate with DEFRA, the application of a power which transposes the balanced
approach of the Birds Directive, which includes balancing leisure pursuits with
wildlife conservation, and its possible impact on the Claimant’s business. I regard that
as consistent with Smyth v Secretary of State for Communities and Local Government
[2015] EWCA Civ 174, Beatson LJ at [37] on how Wednesbury principles can
accommodate a more intensive review in Aarhus Convention case, which this is, as I
explain later. But Aarhus case or not, the lawfulness of the decision in this case
warrants careful scrutiny.

175.

First, whilst Mr Tromans is right that the WCA is primarily concerned with the
protection of individual birds, that cannot justify any difference in approach to the
grant of licences. Precisely the same legal framework applies to those birds in respect
of which no individual consideration is given at all, under the general licences, or
under more permissive approaches, as in the cormorant policy, or so far as I can tell in
the grant of licences to the Claimant other than for raptors. Indeed this contention
highlights the difference in approach without showing it to be justified. Second, if the
birds are considered from the point of view of their species, NE’s distinction between
species is not based on their conservation status. That is the obvious basis however for
a distinction between species for the purposes of this Directive and Act.

176.

Third, whilst species obviously differ in a number of ways as NE states, NE has not
shown what differences underlie its different approach to buzzards, or other raptors,
from other species, save for the difficulty of diversionary feeding for cormorants, and
perhaps other fish eating birds. No other relevant difference specific to buzzards or
raptors, in relation to life span, breeding, or mortality has been relied on. Whether
seen as individual birds or species, the contrast between the grant to the Claimant of
licences to shoot herring and greater black-blacked gull and the refusal of the buzzard
applications lacks lawful and rational justification. Indeed, to hark back to the
previous ground, it is only explicable on the basis of public opinion, as the 2011-2012
debate suggested. A similar approach to applications for any other species was a
rarity, (swans might be similarly treated), Board level decisions (including on nonavian species) were rare, and the overturning of Technical Assessments show this to
be an uniquely, or all but uniquely, a buzzard or raptor approach.

177.

NE says that buzzards, persecuted in the past, had recovered after decades of care to
the population levels and geographical spread they now enjoy. I do not see how the
fact of past persecution, and recovery to the levels now attained, with its spread across
the UK, can warrant an approach different from that adopted towards licence
applications for the control of other common birds with the same conservation status.
I see in that comment more a reflection of NE’s awareness of the fact that some public
opinion would be strongly adverse to any shooting of buzzards to protect game birds.
The application was for the shooting of a small number of birds, and no one has
suggested that that could harm the species, even very locally. Of course, it would
harm individual birds, but NE licences that on a considerable scale already,
consistently with the WCA and Directive, and without specific application or
justification. NE’s argument does not relate to or justify the distinction it draws to
refuse the licence here.

178.

NE’s various observations in the papers show that it considered buzzards to be
intelligent, adaptable, partly territorial birds, which became readily accustomed to
changes in deterrence, and were obviously likely to predate on nearby food sources,
such as pheasant poults, which were of prey size for the maturing young in July,
August and September to learn and practise predation. There is nothing in those points
said by NE to warrant its different approach.

179.

Fourth, I did not find NE’s reliance on its lack of knowledge about buzzard predation
on poults to be a rational justification. I accept that NE knows little about this topic;
but it cannot therefore claim any real expertise on the point. I accept that it has, by
contrast, a significant body of research or experience in relation to other species the
control of which it readily licensed, and to which Mr Maurici drew attention. But, as
Mr Maurici pointed out this argument is circular: NE’s attitude in effect requires the
Claimant to prove without licensed disturbance or control of buzzards what the effect
of licensed control or disturbance would be. The Claimant, the NGO, NE and
DEFRA had all been prepared to co-operate in research on the effect of buzzard
predation and counter-measures, research which it appears would have involved some
licensed disturbance of the birds. DEFRA changed its mind, shrinking from some
RSPB-led public opposition to the grant of licences. DEFRA research, with licensed
disturbance or control, could have informed or resolved the debate, but that route is
closed. It covered its appeasement by promising to come up with some alternative
research; it did not pursue the project it later proposed for want of stakeholder

funding. But neither DEFRA nor NE was prepared to fund the research. I find it
difficult to see how NE rationally can still positively rely on its own want of
knowledge to refuse applications. Neither DEFRA nor NE actually say that the
Claimant, or an applicant for a licence to control buzzards, should do all that research,
nor has NE suggested how that could be done or done with a reasonable use of the
Claimant’s resources, nor why some form of general research should be carried out to
prove that buzzards predate on poults when that appears not to be at issue as a
generality.
180.

In the upshot, the effect of NE’s overall approach means that it should refuse all
buzzard licence applications, until research has been carried out on the effect of
granting licences which it will refuse because it does not know the effect. If it is
extensive knowledge of the effect of shooting cormorants which permits the much
more relaxed cormorant policy, it is irrational to refuse licences which could enable
knowledge to be acquired. It is not reasonable to require the Claimant to undertake
research on the general level of buzzard predation on poults or on what constitutes
serious harm in the context of other shoots; his applications have to be judged on their
own material. Some shoots may not suffer from buzzard predation because buzzards
are killed without a licence, which would not be easy to research and quantify
anyway. The justification for the inconsistency based on a want of research is
illogical and unreasonable.

181.

The cormorant policy, less exacting in relation to exhaustion of non-lethal methods,
non-identification of specific birds since killing a large number annually would
reduce predation, and in the absence of need for direct evidence of cormorant
predation is said to be based on research and consensus. Non-lethal methods, such as
diversionary feeding, may be impracticable for fish eaters rather than more general
predators. The acceptance that cormorants kill and eat fish, does not appear to be
matched by a consistent acceptance in NE that buzzards do more than just scavenge
dead poults, but kill them or scare them to death. NE appears to accept that buzzards
killed or scared poults, saying that that was only to be expected, although at other
times it appears to doubt that. There was no explanation of why the general approach
to the inference of cormorant damage from indirect and circumstantial evidence
should not also apply to buzzards; its acceptance at least in early decisions, that the
Claimant’s control of other causes of poult mortality showed that the increase in poult
deaths could only be due to the increase in the number of buzzards in the vicinity of
the release sites, would put buzzards into the same category as cormorants for that
aspect of the policy.. There was no explanation, by reference to resilience or breeding
difficulties and cycle, of why cormorants could be killed in large numbers annually,
yet a licence to control a small number of buzzards would be refused if it had to be
repeated with larger numbers locally, provided that its local conservation status were
not put at risk- if that local status is the right test. However, if this point stood by
itself, I would be reluctant on the state of the evidence to hold that NE was acting
inconsistently and unlawfully. But it does not stand by itself. The cormorant policy
offers a marked contrast, unexplained apart from a general comment or two, and adds
grist to the mill of Mr Maurici’s argument.

182.

NE’s reliance on a “general consensus” about certain species and the harm they do, is
either a reference to actual knowledge or is to a reference to public objection and
controversy, in reality taking into account public opinion about the desirability of

protecting a particular species. The general consensus, if based on knowledge, is
reached as a result of experience in controlling those species. I have dealt with actual
knowledge and experience in dealing with research. What is left of the absence of a
general consensus for buzzard control is the element of hostile public opinion, which
contrasts with other species the control of which no one seems to mind about much.
183.

NE argued that greater scrutiny was required because the grant of a licence would set
a precedent. There is force in that point, to the extent that the issues which arose, the
nature of the evidence available and required all had to be considered for the first time
on the first application. That greater care is what was avowedly given to the first
application. The concern of NE however was not with precedent as such because that
would arise whichever way the decision went. Its concern was with the grant setting
precedent not with a refusal setting precedent; it uses the absence of grant and
experience gained or of a practice of granting as a reason supporting continued
refusals. NE does not know what would happen if it granted any of the Claimant’s
applications: would they be repeated in later years and even enlarged in numbers to be
controlled, and would others, not currently making such applications do so? NE will
never know unless it grants one or more. Its argument becomes circular, but always
directed against a grant. It is irrational, out of a concern to avoid setting a precedent,
to apply a test so demanding that applications cannot meet it, and must all be decided
one way, which also actually sets a precedent. There was no evidence of gamekeepers
queuing up to seek licences; after all it is the rarity of these applications which NE
relies on to justify its approach. It may be that, as hinted at by the Claimant, some
gamekeepers find it easier to take lethal measures without a licence. It may not be a
general problem but is one which a small business finds very difficult to manage. If
so many application were made that their grant would put the conservation status of
buzzards at risk, the applications could be refused on that account conformably with
the Directive and Act. The precedent argument operated only one way and went
beyond the care to be applied, instead directly affecting the outcome, and in an
irrational manner.

184.

All this has to be set in the context of the DEFRA/NE 2012 debate. This debate may
have been concluded but the real problem was not resolved. The differing evidential
standards continued to be applied, and without policy justification for what that would
have been worth. The differing evidential standards were never disavowed; they were
still applied. Buzzard applications were acknowledged to be supported by evidence of
better quality than for species of similar or higher conservation status, but were still
refused.

185.

In my judgment, although there are differences between buzzards and other species,
and careful scrutiny of the applications was justified, the difference in the application
of policy was so inconsistent as to be unlawful. The justifications, as expressed by Mr
Tromans and Ms Ward, do not amount to a rational justification, and individually are
illogical or unsupported by evidence. They do not amount to a rational basis for the
nature and extent of the differences in approach. These are essentially like situations,
where the same legal and policy tests apply, where the conservation status of the
species is the same or better, where there is no question of the grant putting that at
risk, and the evidence is of a quality which would for other species lead to the grant of
a licence. The substantial reason for the difference in approach was some hostile
public opinion, as NE recognised long ago, to which DEFRA shut its eyes.

186.

The inconsistencies between the refusal of the Claimant’s applications in relation to
buzzards and their grant on his applications in relation to other species supports this
conclusion. It is also reflected in ground 4 and whether NE’s approach has
unlawfully made the application of the derogation nigh–on impossible, undermining
its purpose, and failing to use it for the purpose for which it was intended.

187.

Inconsistency, if any, between the way in which buzzard or raptor applications were
dealt with in relation to air safety and for the removal of buzzards predating on
chickens at one farm, is not significant. Air safety raises quite different risk issues,
and the importance of the chicken farm application is more that it demonstrates that a
very strict approach is applied to buzzard applications.

Ground 4: inconsistency in the decisions on the Claimant’s application.
188.

I see this really as an aspect of the arguments about the specific decision, which fit
better under this head, along with unreasonableness and rendering the derogation
nugatory. The theme of Mr Maurici’s contention on inconsistency between decisions
was that issues which appeared not to be at issue or to have been resolved in earlier
decisions were opened up in later ones.

189.

Mr Tromans’ contention was that there was a constant theme that the alternative
measures had not been tried properly or adequately. There had been no inconsistency
in the decisions made on the Claimant’s applications: only once had the Technical
Assessment recommended shooting and that was only at one site, (April 2013). The
decision and review gave clear reasons for departing from the recommendation. All
decisions were that no licence to kill should be granted. The requirement that all
practical non-lethal alternatives be shown to have failed was common to all the
decisions. There had been no legal challenge to any of the earlier decisions. The only
difference between the Technical Assessment in 2014 and the decision had been over
licensing the capture of buzzards. The differences had not been over primary facts but
over the inferences to be drawn.

190.

Inconsistency between decisions is not of itself unlawful. It may however show that a
material consideration, in the form of an earlier decision and its reasoning, has been
ignored. The absence of a reasoned distinction, even if only that the decision-maker
changed his mind, may mean that no rational basis for the difference has been shown,
leading to the inference that the later decision is irrational. The principle that like
cases should be treated alike unless they can be shown or readily inferred to be
different cases or similar cases treated differently for good reason, is an established
principle of lawful public decision-making. The more readily it can be seen that
decisions are turned on their own facts, the easier it is to show that a close scrutiny of
cases for similarities and differences is not warranted since it could not show that they
were arbitrary. Where the decisions are made in response to the same essential
applications by the same Claimant on the same locations for the same reasons,
different decisions may require specific justification by reference to the earlier
decisions if the outcome is not to be seen as arbitrary. Arbitrary decision-making is
not confined to the difference in actual outcome, but also extends to the way in which
conclusions on ingredients of the decision may differ arbitrarily as between one
decision and another, with the earlier conclusion ignored, or with the difference
unexplained.

191.

I view the changes in NE’s positions this way. The 2011 decision was reached after a
“much more detailed assessment of this application” based on the draft and final
Assessments than would be the case for routine applications. This was because of the
novelty of the application and the controversial issues raised. NE appears to have
refused the licences for one reason only: there were a handful of additional techniques
the Claimant should try, in addition to the wide range he had already put in place. The
decision did not appear to take issue with any other factor, including that serious
damage was caused by buzzards local to the release sites. All issues save the fullness
of the use of alternative methods seem to have been resolved positively for the grant
of a licence. The review before decision suggested that nest destruction at the release
sites would be considered if those alternative measures did not work; but the case was
strong and had come close to meeting NE’s criteria. The final Assessment had raised
trapping for removal during the breeding period and nest destruction as likely to have
a beneficial effect on predation. Shooting a single buzzard at each site would not have
much effect on predation levels, but targeting a few persistent individuals would be
likely to limit predation to acceptable levels.

192.

On the 2012 application, the decision was primarily based on the need for further
alternative measures which did not require licensed control: but it now referred to
more than just diversionary feeding, adding improvements to ground cover and
woodland structure, with detailed recommendations for each site. Although those
aspects were being looked at more strictly, neither assessment or decision took issue
with the quality of the evidence in support of the basis for the application, that
buzzard predation, from buzzards in nest sites associated with each release site, was
causing the significant damage, rather than other predators or causes of morality.
There was no more than a question over whether the damage was serious; but NE
accepted that returns were still well below the norm, and that there was a high level of
evidence that buzzards were doing the damage. Chiefly, the basis of refusal was that a
different reflective tape should have been used, and diversionary feeding had not been
tried in the manner and time recommended; ground cover should be improved and at
certain sites woodland management should be undertaken, following detailed
recommendations at each site. NE held out the prospect of a licence for the removal of
buzzards at two sites if the situation did not improve. There are differences but
nothing which could be called an unlawful inconsistency.

193.

The first 2013 application covered three shoots, and was refused because alternative
methods had not been tried consistently or quite as recommended by NE. Again the
buzzards were reported to involve one active buzzard nest at each pen with between
two and five buzzards at each. The Claimant’s estimates of returns were reasonable,
the return was low and at one site declining. There was some criticism of the method
of diversionary feeding, although the criticism did not answer the problems of
diversionary feeding experienced and explained by the Claimant. The Assessment
accepted that the evidence provided comprehensive support for the application, with a
significant problem at some four sites, with losses there unlikely to be due to a cause
other than buzzard predation. The effect of improved implementation of countermethods was not likely to be great. The Assessment did not take issue with cause,
source of the birds, seriousness of damage, quality of information and evidence.

194.

But the decision for the first time queried whether there had been proof of serious
damage caused by buzzards, since here was no body of published evidence or general

acceptance that buzzards caused serious damage to game birds. I note that NE did not
suggest that there was contrary evidence, and at times has accepted in dealing with the
Claimant’s applications that buzzards are general predators who will predate on poults
if available for predation. Nor did NE suggest explicitly that the absence of general
evidence meant that it was not happening in the light of the actual evidence at the
specific sites. However, NE also said, for the first time, that it could not be confident
that buzzard predation was the main cause of the decline. There are notable
inconsistencies, but I see that as more an evolution of thinking.
195.

The second 2013 application was rejected because it was too early to assess the
effects of nest destruction and habitat improvement; at another there was no evidence
yet of serious damage. This adds nothing in terms of inconsistencies.

196.

The most striking feature about the Technical Assessment of the 2014 application is
the use of the language that it is a theory, albeit one “largely agreed as plausible” that
removal of a small number of buzzards from the area of the pens would significantly
reduce buzzard predation. The earlier Assessments and decisions had not described
the applications as resting on a “theory” however plausible, but had accepted what the
Claimant said especially in the light if what could be seen on site visits. “Plausible” is
an unfortunate word since it has two shades of meaning, one of being generally
acceptable or commendable, the other closer to seeming sound while tending to
speciousness.

197.

This language was then very obviously picked up in the decision, whether or not
intended by the Assessor to be so apparently dismissive of what to the Claimant and
generally to previous Assessors had seemed obvious. This created a significant gap
between the evidence provided and now required; proof was now required that
specific birds caused the problem which would be the birds licensed for control. The
identification of the birds, including when the destruction of the nests was licensed,
had never been an issue: the predatory buzzards of significance were or were likely to
be the ones nesting in woods adjacent to release sites. This requirement was also
accompanied by the statement that if specific birds could not be proved to be the
significant predators, with the possible implication that it was a larger number of
buzzards which were predating on the poults, shooting a larger number, even if they
were causing serious damage could have an effect on local conservation status, for
which NE implies, a licence would not be granted.

198.

It is also striking how the seriousness of the damage done by buzzards became an
issue. A number of factors were said to contribute to the difficulty of running a viable
shoot. But the seriousness of the damage caused by buzzards had hitherto been
generally accepted by NE, even though not always nor for all of the shoots managed
by the Claimant. There was a clear change of stance here too, even though it had
never been NE’s explicit case that an alternative solution could be satisfactory even if
the Claimant could not in reality implement it within the scope of the small business
he was operating. Mr Tromans confirmed that NE accepted that what was reasonable
for the Claimant to produce by way of evidence or to undertake by way of alternative
measures was not being measured against what might be possible on a large shoot.
Nor was NE saying that if the Claimant could not afford in time, manpower or cost,
what a larger shoot could afford, that was his problem, since the business ought to be
run differently so that those measures could be afforded, or ought not to be in business
in this way at all. Protection through the licence system was therefore available to

those who took the reasonable non-lethal or non-licensable counter-measures, which
they realistically could. Nonetheless, NE had also commented, under the heading of
whether there was a genuine need or problem, that a number of problems made it
difficult to run a viable shoot, one of which was “poult loss”, but also limited time
spent at each release pen by the Claimant. This was also clearly raising the question of
whether serious damage had occurred and whether its seriousness had been caused by
buzzards. This by now is very different from the 2011 and 2012 decisions. They are
plainly inconsistent in how crucial factors were determined, although not so markedly
different in outcome.
199.

For all of this, however, I cannot conclude that there is an unlawful inconsistency in
the decisions themselves. NE’s thinking is evolving to a point where the
inconsistencies are clear. There are clear changes of view and inconsistency of
approach on various aspects in the decisions but that is not enough to make the
decision challenged unlawful. Mr Tromans’ points on where the decisions were
consistent have some force. There is some consistency in NE’s criticisms of certain
aspects of the deterrent measures used. There is also some consistency in the absence
of any assessment of the difference which any change it required would make in view
of the doubts expressed by NE’s Assessors at times over whether the Claimant’s
omissions were of any significance. There was also consistency in NE’s disregard of
the counter-arguments put forward by the Claimant in relation to the effect of
diversionary feeding attracting buzzards and shooting to scare involving personal risk.

200.

The fundamental reason however why I cannot conclude that the inconsistences are
unlawful however is because it is not contended that the 2014 decision was reached in
bad faith, or to give effect to a pre-determined stance that no buzzard control licence
to protect game birds would be granted. The decision was made therefore in good
faith in the conscientious exercise of NE’s powers, whatever else may be wrong with
it. The decision-maker should decide like cases alike absent a rational justification for
deciding them differently. There is no principle of public law which prevents a public
body from changing its mind or developing its thinking about the same evidence, and
so answering applications differently, unless the basis for doing so is simply arbitrary.
It is entitled to decide each application on the merits and evidence as it judges them to
be. Indeed, that is what a public body is supposed to do, even if it means changing or
developing its thinking, however deeply frustrating and damaging to others that may
turn out to be. The Court deals with the law and not with maladministration.

201.

It seems to me sufficient here for the 2014 decision to have been a decision the good
faith of which on its merits, such as they appeared to be, is not challenged, differing
though it does quite strikingly, in some respects from earlier decisions, and most
notably from the 2011 decision to which such careful assessment was avowedly given
by NE.

202.

It is not said that there was an unlawful failure to consider the earlier decisions, or a
failure in a duty to give reasons for not following the same lines on various relevant
factors, or a breach of procedural fairness, not alerting the Claimant to the issues
which were now arising, or in some legitimate expectation that all that the Claimant
needed to was to put right the failings in the previous applications. The new issues are
not irrelevant; the questions asked in relation to the evidence and what it shows are
not of themselves irrational. In those circumstances I cannot conclude that the
decision was arbitrary or random.

203.

The inconsistencies are however relevant to the reasonableness of the decision in
2014, and to whether the eventual approach, changing as it did, had made the
application of the derogation so difficult as to undermine its purpose and to render it
largely nugatory in relation to buzzards. Indeed, the effect of the inconsistencies is not
so much that the decisions are arbitrary, but instead are quite predictable in outcome,
albeit not by the same route or a predictable one.

Ground 4: unreasonableness
204.

Mr Maurici accepted that the relevant standard of review for environmental decisions
was the Wednesbury standard; Smyth v Secretary of State for Communities and Local
Government [2015] EWCA Civ 174. But that was because Beatson LJ had recognised
[37] that the Wednesbury standard permitted variations in the intensity of review to
reflect the nature of the interests affected. This was by way of answer to the concerns
of the Aarhus Compliance Committee that Wednesbury did not meet the required
standard of review for substantive and procedural illegality. An intense form of
review was required here because, Aarhus claim or not, the decisions of NE affected
the Claimant’s livelihood directly, without right of appeal, and NE’s policy required
that licences should not be unreasonably withheld. But Mr Maurici also contended
that even on an orthodox Wednesbury approach, NE’s decision was irrational. Mr
Tromans did not accept that this was an Aarhus claim, nor indeed that any EU point
was in play.

205.

I have concluded that this is an Aarhus claim, and that a more intensive form of
scrutiny is justified, for reasons I come to in dealing with costs. But whether it is or is
not an Aarhus case, the facts mean that the lawfulness of the decision warrants close
examination.

206.

Mr Maurici submitted that the conclusions, that serious damage was not proved to be
caused by buzzards and that there were non-lethal alternatives which should be
pursued, were irrational, in the light of the evidence, NE’s observations and its
previous acceptance that serious damage was caused by buzzards and that further nonlethal controls would not solve the problem. The only alternative measures which NE
criticised in the June 2014 decision were the manner of diversionary feeding and the
type of reflective tape. There had been no suggestion in 2011, 2012 and 2013 that
those alleged shortcomings warranted refusal of the licence. Moreover, the approach
adopted to the grant of a licence was so stringent as to render the application of the
derogation from the Birds Directive excessively difficult and unlawful. Mr Maurici
relied on the following: buzzards were common and not rare, the licences would not
have affected their conservation status; the approach of NE to buzzards was
inconsistent with its approach to other species; the supporting evidence was as good
as or better than that which would have obtained a licence for a non-raptor species,
and if the test applied to other species were applied to buzzards, then a licence would
have been granted. Even if the decisions on the Claimant’s applications were not
unlawfully inconsistent, the inconsistencies nonetheless helped to show that NE had
rendered the application of the derogation excessively difficult and unlawful. As the
prospect of the grant of a licence grew, on the basis of earlier conclusions, NE
“simply moved the goalposts”, as Mr Maurici put it. The powers were not being used
for the purpose for which they were given but rather were being used in a way which
undermined that purpose, which was to give effect to the balance struck by the terms

of the Directive between the protection of wild birds and preventing serious damage
to livestock.
207.

Mr Tromans’ essential submission was that a departure from the recommendation of
the Technical Assessment did not make the decision irrational; the Assessment had
been considered, and full reasons had been given for the differing conclusions. The
decision was carefully considered, and supported on a review. The issue was for NE.
No improperly high standard had been applied: the policy set out what the decision
maker had to be satisfied about, which included being satisfied that the licensed action
“will prevent the damage” and that there was no other satisfactory solution. He
suggested, without submitting that this was so, that it would not “be surprising if a
high level of assurance was required”, albeit that no case law or legislative provision
said that the issue had to be resolved beyond reasonable scientific doubt. There were
numerous areas in which the Claimant’s application of alternative measures had fallen
short; NE was entitled to require their application as NE had recommended to him.
NE was not suddenly coming up with reasons. Shooting to scare was another
reasonable alternative. The Claimant could have succeeded if he had shown that at
each site there were identifiable specialised predating buzzards.

208.

I consider that NE’s decision in 2014 was unlawful because it had made the
application of the derogation in the Directive transposed into the WCA excessively
difficult, so as to render it nugatory in relation to these applications. NE used its
power in a way which undermined the purpose for which they were given, which was
to give effect to the balance struck in the Directive and Act between the protection of
wild birds and preventing serious damage to livestock. It was thereby beyond the
powers given to it. NE assumed a much broader discretion than it had.

209.

In my view, as the years went by and the Claimant’s situation became more
desperate, NE found more and more reasons not to grant the applications, and did so
without ever assessing what effect any changes to the management regime would
have. The closer the Claimant came to showing that a licence was justified, the more
evidence was required, issues were re-opened, and new issues raised. The final
review, though not of itself a decision, simply makes this unhappy trend yet clearer.
Mr Tromans is right that the Claimant never persuaded any decision-maker that the
implementation of alternative measures to counter predation had been wholly
satisfactory. But that is far from the full picture.

210.

The upshot of the sequence of applications is that no licence has been granted. The
business has been finished. The evidence that a licence was necessary and
proportionate to prevent serious damage to livestock by buzzard predation would have
satisfied NE, as far back as 2011, in any case other than a raptor that the licences
should be granted. The refusal was based on a policy, whether or not described as
such, which formed the clear and regular basis for decisions on raptor applications in
relation to livestock. That policy was unlawful. There are clear inconsistencies in the
approach NE adopted to the licence applications on crucial issues. The language of
the 2014 decision suggests strongly that NE had ceased in reality to accept the
seriousness of the damage or that it was caused by buzzards. The review of the 2014
decision is very clear evidence of the way in which NE changes its mind, always
adversely to the Claimant, on various important aspects. No longer was it accepted
that the Claimant’s control of other predators, notably foxes, was adequate. His
control of other causes of poult mortality had been a powerful factor demonstrating

buzzard predation to be the only sensible explanation for the increased and significant
level of poult mortality. The reviewer also wanted evidence that the “shooting effort”
had not changed, which would have required evidence over a number of years, and
had never before featured in any Assessment, decision or review. I find it quite
disturbing that, as the problems faced by the Claimant grew, so too did the demands
of NE for evidence proving what it had hitherto appeared to accept.

211.

Even if the Claimant had bought what NE thought was the right type of tape, realigned the feeders to the specific satisfaction of NE, dressed his mannequins as
gamekeepers and not in white overalls, thinned the wood where required, and satisfied
every other point raised or to be raised by NE, no licence could ever be granted until
he could prove his “theory” that the handful of buzzards nesting in the woods by his
release sites were the buzzards primarily responsible for killing his poults rather than
random overflying birds. There was no analysis as to how such evidence could ever
be provided to NE’s satisfaction; this was not something required for other species.
Cameras had been used to prove that predation was by buzzards, not to identify
particular birds, and the fact that buzzards were preying on the poults had ceased to be
an issue. The Claimant’s own observations chimed with what was likely to be the
case: the buzzards nesting nearby were the likely significant predators. He would
have had to do that without killing them or removing them, and without any research
programme from elsewhere, as DEFRA had swiftly withdrawn its research proposals
in the face of a hostile campaign and not pursued its subsequent proposals for general
research on buzzard predation and protective counter-measures. He would also have
had to overcome the problem that this was a precedent, and it is difficult to see that
that could be done without the grant of some licence.

212.

He also had to be able to anticipate what new point NE might come up with to show
that its anxious scrutiny of the application had left it unsatisfied, such as showing that
the fox population had declined rather than that his shooting of foxes had declined
within a static population predating on his poults, and requiring proof of consistency
of “shooting effort” over a number of years. The real implication of the decision and
the review is not that the Claimant should have applied for some lesser form of
control. As the review pointed out the specialised predator theory would apply to live
capture as well. The logic of NE’s position is that no licence could be granted at all.

213.

Mr Tromans said that all the Claimant had to do was to prove his “theory” that there
were specialist predators, and prove that he could identifiably control those and no
others. I cannot accept that. I am afraid that the approach of NE simply does not
support the assumption behind Mr Tromans’ contention, that what is said on one
application will remain the position on another. The review of the 2014 decision came
up with at least two new matters, not part of the decision being reviewed, on which
NE would require satisfaction in the future: the level of fox shooting, and of pheasant
“shooting effort”, which would have to be over a number of years to have any value.
The Claimant, if still in business, could not have afforded to ignore the issues raised
by that review, which go to the question of whether any buzzard control at all is
justified. NE cannot credibly hold out the prospect of its steering a consistent course,
albeit that the destination is overwhelmingly likely always to be the same.

214.

NE has also not explained how this theory could be proved, or more pertinently
proved to its satisfaction and, if proved, then implemented in such a way as to kill the
identified birds. Nor had it assessed the resources required for that, in the light of the
previous use of cameras, and the acknowledged difficulty in proving predation by a
specific bird, not just for cormorants but also for buzzards in the comments on the
draft policy by its own staff. All of this has then to be carried out for an application by
a single gamekeeper in a small way of business, seeking to protect it from serious
damage by a common bird. After all the assumption behind Mr Tromans’ contention
is that buzzards are causing serious damage to his livestock.

215.

All the Claimant could do to protect his business from serious damage by buzzards
would be to implement mitigation measures or variations to measures for which no
licence was required. NE maintained its stance on the precise mitigation measures
required, regardless of any evidence about specialised predators, without support from
any research evidence or experience elsewhere, at least none referred to in any
decision, or from any attempt at assessment- except for a vague reference to some
experience in Scotland on diversionary feeding, where no licences to control buzzards
were granted as a matter of policy. NE has put forward no evidential basis for its view
that precise compliance with its requirements would make any significant difference
to the level of buzzard predation.

216.

I also conclude that if the specialised predator theory were not proved, NE would
refuse licensed control of larger number of buzzards, even if that would prevent for
the year serious damage to livestock- though I am not persuaded that that would
necessarily be a lawful approach for NE to adopt. I so conclude from the approach
which it implies it would adopt, which would be all of a piece with what it has
decided so far. The derogation has been rendered excessively difficult to operate, and
the decision is unlawful.

217.

The reasons in combination which I have given for holding that the asserted
difference in treatment of buzzard applications and those for the control of other
species had a rational justification, particularly those concerning the absence of
research and the fact that a grant would set a precedent, and for concluding that NE
had made the operation of the derogation excessively difficult also persuade me that
even on a conventional approach to Wednesbury, this decision was not rationalunless an element of hostile public opinion were legally relevant, but it is not.

218.

NE’s decision is quashed on this ground as well.

Ground 1: failures in dealing with the possibility of trap and removal of live buzzards
219.

The Claimant had not applied for a licence to do other than to shoot buzzards. But he
contended that NE had not considered lawfully whether a licence should be granted
for the trapping and removal of live buzzards, as recommended by the Technical
Assessor in three cases. In my view, the argument is really whether the refusal of such
a licence was fair and lawful.

220.

Mr Maurici argued that Mr Cooke had failed to take reasonable steps to acquaint
himself with relevant information necessary to decide the issue correctly: Secretary of
State for Education v Tameside MBC [1977] AC 1014, at 1065A-B, Lord Diplock. Mr
Cooke had raised questions about the practicalities of live trapping but had not sought

answers either from the Technical Assessor who had recommended it, or any one else,
including the Claimant. The decision was also unfair since it led to the refusal of a
licence on a basis which the Claimant had had no opportunity to address, including
his willingness to fund the cost of trapping and removal, where his livelihood is at
stake. Moreover, as the basis of refusal related to the implementation of the licence,
the licence should have been granted subject to conditions governing those aspects,
which it would have been for the Claimant to comply with if he decided to use the
licence. He would not have been obliged to take it up. The review of Mr Cooke’s
decision dealt with this inadequately.
221.

Mr Tromans supported the reasoning of Thirlwall J in refusing permission: the
Claimant was challenging a refusal of a licence which he had not even sought. Natural
justice did not require NE to give him the opportunity to provide evidence in support
of an application he had not made. Allowing the Claimant to deal with this issue
would not have led to the grant of a licence to kill. Whether NE considered the
licensing of less harmful control measures, was a matter for its discretion. Although
he accepted that NE did on occasions grant a licence in a form different from that
applied for, that course was not adopted here because NE did not regard the
alternative as viable. It would have not been possible to identify the birds to be
trapped any more than it was possible to identify the birds to be killed. The time
allowed by the NGO for decision would not have permitted the viability of the option
to be addressed adequately anyway. It would have been open to the Claimant to make
an application for a licence for live capture, addressing the issues which led to the
rejection of that option.

222.

In my judgment, this case is not about whether NE had power to grant a licence to
trap and remove buzzards on an application for a licence to kill. This is clearly not a
matter of jurisdiction. It is not at issue but that NE has power to grant a licence for
live capture on an application for a licence to kill, as a lesser alternative, and NE does
indeed exercise that power where that fits the circumstances. So the fact that a
particular form of control is applied for does not limit the powers of NE to grant a
licence for something less. This ground cannot be answered simply by saying that
there was no application for a licence for live capture, and so no such licence could be
granted. It is not that an application for a licence to kill includes an application for
each and every lesser option, but rather that NE has power to grant a licence for the
lesser form of control which it is satisfied is warranted, without requiring a further
application. This is a sensible use of its powers and I would not want undue legalism
to discourage it where it sees fit to use it. This is not a process in which the public are
consulted, and could be wrong-footed by the grant of something less than that applied
for. As the statutory scheme requires consideration of the effectiveness of alternatives,
which could include non-lethal measures, it would be perverse, as Mr Maurici
submitted, and without foundation in the statutory wording or scheme, if a conclusion
that a lesser form of control was justified meant that NE had to refuse the application
and invite a fresh one. I discount for these purposes the obvious risk, if this case is
anything to go by, that NE would not approach that further application in the same
way.

223.

This case is also not about whether NE, having decided to refuse a licence to kill,
without considering a licence for a lesser form of control, had breached some public
law duty to consider the grant of a licence for a lesser form of control. That is not

what happened. NE did consider whether or not to grant a licence for a lesser form of
control than that applied for.
224.

So the case is about whether, having lawfully embarked upon the consideration of the
licensing of a lesser form of control, it acted fairly and lawfully in refusing such a
licence. NE may have had to embark on that consideration because of what its
Technical Assessor had recommended, but the Claimant can complain about
unlawfulness and unfairness in the overall decision which included the considered
refusal of a licence for a lesser form of control, even though that was something for
which he had not applied. He might very well have wished to apply for such a licence
in the immediate future after refusal of a licence for shooting alone.

225.

Accordingly, the points raised by Mr Maurici about a failure to enquire adequately
and to act fairly have to be considered on their merits and cannot be dismissed by
reference to the nature of the application. I draw attention to four aspects. NE’s
overall decision-making on the five applications left it well aware that the Claimant’s
small business was by 2014 in dire straits. NE’s decision-making had not followed a
consistent path: new requirements and evidential issues had been raised on various
occasions and what had previously been regarded as settled and no longer at issue was
re-opened, for example in whether serious damage existed and was caused by
buzzards, and by buzzards which could usefully be controlled. The Technical
Assessor had also concluded that a licence for live capture was justified, and that
recommendation was being rejected. Careful scrutiny of the application is what NE
said was required. In this respect, that it is not how it was dealt with. Careful scrutiny
by NE of the reasons for which it was proposing to refuse was required to see if a yet
further refusal of licensed control was justified.

226.

In my judgment, the obvious step for NE to take in order to make a rational decision
was to enquire of the Assessor, or of those, for example, who had involvement with
falconers who had taken the buzzards in the chicken farm licence, or of the NGO or
the Claimant, as to whether the practicalities and costs could be met. Instead, Mr
Cooke, newly coming to the case, took no steps to ascertain what the costs and
practicalities might be and what the Claimant’s ability was to fund the relocation
costs. Instead he simply relied on the absence of information, and so refused the
licence. Had he made obvious enquiries, he might have agreed with the Technical
Assessor. He also failed to consider the grant of a conditional licence, which would
have avoided delay in the decision, and left resolving the practicalities of satisfying
the conditions in the hands of the Claimant and NGO.

227.

This point is very closely allied to the issue of fairness. There seem to me to have
been a number of occasions on which the NE decision- maker did not ask the
Claimant for his comment on a number of issues troubling NE, including some of the
other issues raised by Mr Cooke, and the Reviewer, but complaint is made only
about this point. Before deciding to refuse a licence application on the basis that no
licence could be granted for killing or live capture, and where the case for live capture
raised issues which would not arise in relation to killing, notably the practicalities and
cost of live capture and temporary or permanent relocation, the Claimant ought to
have been asked for his comments on those new issues. The decision on the licence
was not just that killing would not be licensed, but also that live capture would not be
licensed either. Not all of the issues were the same for those two aspects. NE did not
know how he would answer them. He could not reasonably anticipate that he needed

to. It was unfair not to ask him for his comments, rather than just assuming that the
practicalities could not usefully be resolved in his favour.
228.

Force is added to that point by the fact that, because NE’s decision included a refusal
of something not expressly applied for, the Claimant would be on the back foot facing
a considered refusal for what he had yet to apply for, were he to apply for that lesser
form of control.

229.

It is a poor excuse for unfairness to say that time, laid down by the NGO, would not
permit the resolution of those issues, when NE did not even ask the NGO about
whether, given the chance of a licence, time could be extended or, given a conditional
licence, there was still scope for the resolution of the issues in time for
implementation of the licence to provide significant relief to the Claimant. That is also
the answer to Mr Tromans’ submission that relief should be refused because it would
be open to the Claimant to submit a further application in which he could respond to
the concerns raised in the June 2014 decision. True it is that a further application
could be made, but it would be against the background of an unfair but adverse
decision. The rational and consistent approach would be for the decision-maker to
start with the previous decision, and indeed the review. It would be unusual for an
unfair decision to be left to stand because there was the prospect of a further
application which could then be decided fairly. NE also knew the time imperatives for
the licensed control to be effective. The requirement was for late July to August and
September 2014, not 2015. The imperative was the greater because of the serious
damage done by buzzard predation to the Claimant’s livestock- as was generally
accepted by NE, though not in its final decision and review.

230.

What then of the review? The Claimant could have put forward his case on the
practicalities in the review, but although he complained of unfairness, he did not put
forward what he would have said to show that the practical problems would have been
overcome. The review also made the point, but not the decision, that if the birds could
not be identified specifically for a licence to kill, they could not be identified for a
licence for live removal. Mr Nodder’s letter of complaint did not add to the question
of specific identification apart from saying that this was a new requirement in relation
to killing, not applied to other species.

231.

However, I am not prepared to decide this ground on the basis that the application for
a review showed that the Claimant in fact had nothing to say about how the
practicalities would be handled. I see the logic of the point that, if the identification
of specific predatory birds is required before any licence for control is issued that
could apply to both killing and capture, but that is to ignore the important distinction
between killing and live capture and removal, temporarily or permanently. The latter
would or at least could have permitted what Mr Cooke described as an unproven
theory to be tested, without killing buzzards. Otherwise it will always remain an
unproven theory, and disposed of in that manner. I have to assume that NE would
have been open to consideration of an argument along those lines. NE had not
generally treated the Claimant’s view as theoretical, appearing to accept that the
principal predatory birds were the birds nesting in the woods by the release sites. That
is an issue which the resolution of the practicalities of live capture could have
resolved. NE was prepared to grant a licence for empty nest destruction on less
evidence, as it said, than it would require for shooting because the effect on the birds
is obviously less severe. It might have been persuaded that live capture and removal

could be warranted on less evidence than killing. After all it is very difficult to see
how else its evidential threshold was going to be satisfied. Cameras had not been
deployed or suggested for that specific purpose.
232.

Finally and importantly, Mr Tromans did not rely upon the review as a basis upon
which NE’s decision, if Mr Cooke’s decision was unlawful and unfair, could have
been made fair.

233.

Accordingly, the decision will be quashed on ground one.

Is this an Aarhus claim?
234.

For the reasons which I now give, I have concluded that this is an Aarhus claim, both
for costs purposes and for the intensity of review.

235.

CPR Part 45. 41(2) provides for fixed costs to be payable by the unsuccessful
Claimant in an Aarhus Convention claim. Such a claim is “a claim for judicial review
of a decision, act or omission all or part of which is subject to the provisions of the
[Aarhus Convention], including a claim which proceeds on the basis that the decision,
act or omission or part of it, is so subject.”

236.

The basis of the dispute, at least so far as costs was concerned, was narrow: Mr
Tromans accepted that if NE had granted a licence and the RSPB or some other body
or person had challenged that grant, that would be an Aarhus claim and the fixed costs
regime in CPR45.41 would apply to it, however wealthy they might be. But because
the challenge was to the refusal of the licence, it could not be an Aarhus claim. That
was because the former challenge would be seeking to protect the environment, and
the latter would be seeking to cause harm, albeit one which was permissible under EU
and national environmental law. A refusal of a licence would not contravene
provisions of national law relating to the environment.

237.

The objective of the Convention in Article 1 is stated in this way: “In order to
contribute to the protection of the right of every person of present and future
generations to live in an environment adequate to his or her health and well-being,
each Party shall guarantee the rights of access to information, public participation in
decision-making, and access to justice in environmental matters in accordance with
the provision of this Convention.”

238.

The definition of “environmental information” is very broad, and what it means for
“environmental matters” is equally broad, and plainly covers decisions on
applications for licences to shoot birds for whatever permissible justification.

239.

Article 9 (3) provides for access to justice in these terms: “…each Party shall ensure
that, where they meet the criteria, if any, laid down in national law, members of the
public have access to administrative or judicial procedures to challenge acts and
omissions by private persons and public authorities which contravene provisions of its
national law relating to the environment.” The word “contravene” does not mean that
the Article 9 (3) obligation applies only where the claim succeeds in establishing a
contravention; it includes a challenge founded on the contention that there has been
such a contravention.

240.

On the face of CPR Part 45.41, this claim falls within it. It is a claim for judicial
review of a decision which is subject to the Aarhus Convention. It is subject to the
Convention because the decision was made in respect of powers in national law
relating to the environment - the WCA and the Birds Directive which, for the
purposes of Article 9(3) of the Aarhus Convention, is also a national law relating to
the environment. It is alleged that the decision contravened those powers because the
decision on the licence was unlawful, including a contention that it made the available
derogation nigh-on impossible to satisfy.

241.

There is nothing in the language of CPR 45.41 or in the definition of “environmental
matters” which could support the distinction drawn by Mr Tromans. Both sides of the
controversy would be seeking access to justice in environmental matters; Article 1.
Indeed, the first sentence of Article 1 contradicts Mr Tromans’ argument, since the
purpose of the provision is to protect the right of every person to live in an
environment adequate to his well-being. That to my mind connotes that a decision
striking the balance between the interests of wildlife and of a livestock farmer,
whichever way the decision challenged may have gone, is a decision subject to the
Aarhus Convention. Article 9(3) is to the like effect: a decision which is said to be an
unlawful application of a restriction on a derogation or permissive power, is just as
much a contravention of the national law relating to the environment as one which
unlawfully fails to apply a restriction as required by the same national law. The
Claimant is clearly a member of the public for these purposes, and the contrary was
not argued.

242.

There is no need for such a distinction to be implied for the CPR to make sense, and
for the Aarhus Convention to be given a properly purposive interpretation. Indeed,
such a distinction cannot be operated without the Court forming a value judgment,
which it is far from best placed to reach, as to whether a decision would advance or
harm or be neutral in its effect on environmental interests. Culling wildlife to protect
other wildlife, damage to some environmental interest in the interests of renewable
energy illustrated the sort of problems which would have to be resolved early on in
litigation in order to decide whether a claim was within the Convention or not. That is
simply not how the Convention or CPR are intended to operate.

243.

Moreover, ground 4 included the contention, relevant under CPR 45.41, that the claim
was an Aarhus claim.

244.

Mr Tromans put some weight on the reference in Austin v Miller Argent (South
Wales) Ltd [2014] EWCA Civ 1012, at [22] by Elias LJ to “significant public
environmental benefits.” I accept Mr Maurici’s submission that that case was
concerned to mark the point at which a private law nuisance claim might relate to
national public environmental law sufficiently to fall within Article 9(3); it was not
laying down some such test as the measure of whether a clear public law claim in
respect of national environmental legislation was within Aarhus. It is conceded that a
challenge to the grant of a licence would fall within the Convention. Aarhus does not
provide for a further significant public benefit test for those cases which do fall within
it. As Mr Maurici pointed out, it is at least one view, that properly managed
gamekeeping adds to biodiversity. Raptors without prey would diminish, so a balance
is necessary; licensed killing of a few might prevent illegal killing of more. These
difficult judgments could not sensibly be reached early on in litigation on a costs
capping issue.

245.

Miller Argent does not suggest that there is some such public interest test generally to
be applied to seeing whether public law claims fall within the Convention. Its
reasoning simply does not address any such point because it was not concerned with
that. Still less does it suggest that the concept of “benefit” means in some vague way
that the case must allege that the protection of a particular aspect of the environment
was insufficient to be lawful rather than too protective to be lawful. The Convention
and CPR would be unworkable if in a clear public law claim, the Court had to
decided, and decided early in the litigation whether there was such benefit from an
outcome in favour of a claimant. The Court of Appeal in Garner v Elmbridge BC
[2010] EWCA Civ 1006, [2011] 1 Costs LR 48 rejected the notion that the Corner
House jurisdiction required a specific general public interest or importance test, and
likened it in that respect to Aarhus.

246.

Besides, as that decision pointed out, there is a significant public benefit in decisions
on national environmental law being lawful, and therefore in their lawfulness being
tested readily by individuals. The fact that the individual’s livelihood or property
value may also be at stake could not disapply the Convention or CPR, and there is
nothing in the text of either to suggest that it does. The Convention is not just for the
disinterested environmentalist or national body, but must have recognised that many
individuals or ad hoc groups of individuals would be concerned with decisions which
affected them personally, as it affected their enjoyment of their property, leisure, area
or interests.

Conclusion
247.

This decision is quashed.
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INTRODUCTION
1

Sheffield is one of the great cities of Northern England. Parts of it lie within the Peak
District, which abuts its western aspect. It lies where several rivers and streams (the
Rivers Don, Sheaf, Loxley, Rivelin, and Porter, Meers and Owler Brooks) flow
eastwards off the Pennines. Many of its roads and streets (and especially in the suburbs
running westwards and south-westwards from the City Centre) have trees planted along
them, in the verges or other land within the highway. Like many of the great cities of
the north of England, it suffered during the deindustrialisation of the late 20th Century
and the financial stringency endured by local authorities over the last 30 years or more.
The upkeep of its roads and streets were not immune to the testing climate that created
for local authorities, and a backlog of maintenance developed.

2

It is in the nature of highway trees which are well established that they are intrinsically
attractive (save in unusual cases), but also that, if allowed to grow unchecked, they
cause problems to the proper maintenance of the roads, verges and pavements in which
they sit or which they abut. Thus, the loss of a tree may be seen as regrettable in visual
terms, but it may be required if the highway is to be kept in repair. The background to
this case concerns the way in which Sheffield City Council (“SCC”) has sought to deal
with the backlog of repairs, and in particular of how it has dealt with the presence of
trees on its roads and streets. I say “background” because there is a real issue on
whether this challenge actually engages consideration of that issue at all.

3

This is a “rolled up” hearing into a claim by the Claimant, who seeks thereby to
challenge a resolution of a full Council meeting of the Defendant SCC, which the
Claimant contends was a decision not to cease the felling by the Interested Party
(“Amey”) of trees within the public highway, in performance of its contract with the
Defendant (SCC) to maintain and repair the highways within the SCC area. Mr Dillner
and many others (but none are Claimants in the action) are concerned that many trees

have been felled which add to the attractiveness of their streets and their ambiance, and
have other ecological and environmental value.
4

The challenge in these proceedings is to a resolution of what is alleged by the Claimant
to have been a decision of SCC of 3rd February 2016, whereby the Claimant alleges that
it refused to stop the felling.

5

The amended grounds on which the challenge is made are
Ground 1: that SCC have carried out an unfair and procedurally improper
consultation, having given the legitimate expectation that the people of Sheffield
would be consulted before the trees were felled;
Ground 2 (a): the felling of trees in the highway requires planning permission
pursuant to s 55 and 57 of the Town and Country Planning Act 1990 (“TCPA 1990”)
and that there was a consequent requirement to apply the procedure in the Town and
Country Planning (Environmental Impact Assessment) Regulations 2011;
Ground 2(b); that there was a failure to carry out an Environmental Impact
Assessment in accordance with the requirements of the Environmental Assessment
Directive 2011/92/EU;
Ground 3: as a matter parasitic to Ground 2(a), SCC was under a duty under s 72 of
Town and Country Planning (Listed Buildings and Conservation Areas) Act 1990
(“LBCAA 1990”) to pay special attention to the desirability of preserving and
enhancing the character of conservation areas within which trees are located before
granting permission for the development. That applies also to the removal of trees, in
reliance on R (McLellan) v Lambeth LBC [2014] EWHC 1964 (Admin).

6

The relief sought is
(a) a declaration that the consultation carried out via the Independent Tree Panel is
unlawful;
(b) a declaration that the felling of trees in connection with the Streets Ahead project
is an operation requiring planning permission pursuant to s 57 TCPA 1990, or
alternatively that it is a project whose likely cumulative significant effects require
assessment in accordance with Directive 2011/92/EU, or requires a screening
opinion under Article 4 of the Directive;
(c) an injunction preventing the felling of further trees until SCC have carried out a
fair and proper consultation and have complied with the requirement for the grant
of planning permission and an environmental impact assessment, except where an
appropriately qualified independent arboricultural expert has produced a report
stating that the tree presents an immediate danger to the public and must be felled.

7

SCC and Amey, its contractor to whom it has entrusted the carrying out of its duties of
maintenance and repair of the highways, aver that
(a) the decision of 3rd February 2016 was not that asserted by the Claimants. It related
only to trees in one part of the City, and did not seek cessation of felling in direct
terms;

(b) the Council did not take any decision to refuse to cease felling;
(c) the challenge to the “decision” of 3rd February 2016 is an impermissible challenge,
intended to attack decisions taken long before to enter into the Streets Ahead
programme;
(d) there was no duty to consult, nor had there been a promise which created a duty to
consult. A consultation scheme was set up in November 2015 which was
sufficient, and of which there had been no breach;
(e) neither the works nor the felling of trees amounted to development within the
meaning of s 55 of TCPA 1990;
(f) the felling of the trees did not and does not require screening or assessment
pursuant to the domestic Regulations or the Directive;
(g) there was no breach of s 72 of the LBCAA 1990;
(h) (By SCC) the proceedings had not been brought promptly, and permission to
proceed should be refused on the grounds of delay.
8

I shall deal with the matter under the following heads
(a) The Streets Ahead Contract and the historical context
(b) The duties and powers of SCC as highway authority
(c) The facts of the works involving trees
(d) Governance within the Council
(e) Events germane to the consultation issue
(f) The history of the proceedings, including the claim for an injunction
(g) The case for the Claimant
(h) The cases for SCC and Amey
(i) Discussion
(j) Delay
(k) Granting of Relief
(l) Conclusions

9

As will become apparent, I am concerned that this claim was brought without any
proper appreciation of the law relating to the repair and maintenance of highways, and
that the Claimant and those who advise him have made no meaningful attempt to
explore it.

10

Nothing in this Judgment seeks to doubt the value which many residents of Sheffield
place upon the trees in the various highways, nor is it a matter for any criticism by the
Court that they have sought to protect them. I shall return to that topic at the end of this
Judgment.

A THE STREETS AHEAD CONTRACT AND THE HISTORICAL CONTEXT
11

The starting point for considering a challenge to the carrying out of works in the public
highway, including the felling of trees, must be the statutory code which imposes duties
on, and gives powers to, the highway authority in question. But it is helpful also to set
the scene with the historical context.

12

I received evidence from, among others, Mr David Caulfield the Director of
Development Services of the City Council. As his evidence showed, Sheffield like
some other cities in the industrial north which had seen their fortunes thrive from the
success of the heavy industries based within them, was hit very hard by the
deindustrialisation of the 1970s and 1980s, in its case as the steel industry endured a
substantial decline and heavy job losses. It had many priorities to address in its use of
funds. Sheffield, like many other large authorities, has found the last several years
difficult financially. Its ability to spend money on its highways (as on its other statutory
services) was and is affected. Whether that was caused by the settlement it received
from central Government being too stringent, or because it did not manage its finances
as efficiently as it might have done, or a combination of the two, or some other cause, is
not a matter of relevance. What matters is that it was unable to maintain its highways as
it would have wished (and it is the highway authority for all roads in its area save for
trunk roads and motorways. I was not informed whether any trunk roads pass through
Sheffield, and if so whether they are subject to any agency arrangements with the
Highways Agency).

13

His evidence shows that there are 2000 km of highways in the City, and along them lie
many highway structures or installations such as 500 traffic signals and 68,000
streetlights. There are also 36,000 trees within the highway. By 2008 the effect of the
financial stringency and the long term economic downturn in an industrial city had left
the highway network in a poor condition. The reputation of the City was affected by the
poor condition of its roads. It is Mr Caulfield’s evidence, which was unchallenged, and
rings true in any event, that work had to be done which would clear the backlog of
maintenance, and then maintain it thereafter. Accordingly, the Council decided in 2008
to outsource its highway maintenance programme. As I shall set out in due course SCC
was under a statutory duty under s 41 of the Highways Act 1980 (“HA 1980”),
enforceable in the courts, to maintain its highways.

14

In 2009 it entered into a PFI contract with the Interested Party Amey for the carrying
out of its maintenance duties. That is a contract covering a 25 year term, by which
Amey has assumed the majority of operational, legal and financial risks relating to
highway maintenance. The contract is financed by the Department of Transport of HM
Government, and by SCC through funding sourced from financial institutions.
Although there were some parts of the Claimant’s case which referred to points taken
by those who support his cause about the matter being dealt with by a PFI contract with
the private sector, it was no part of the case as argued before me that there was anything
unlawful about the arrangement.

15

The contract and the programme it created, are called “Streets Ahead”. Its purpose is to
maintain the highway network so that it complies with the Council’s statutory
obligations, meets users’ need for safety, cleanliness and general appearance, facilitates
the use of all forms of transport links and improves customer satisfaction. It deals both
with aspects of maintenance, and in some instances, schemes of improvement. I shall
return to the history of the contract after identifying the statutory and common law
context for the maintenance of highways.

B THE DUTIES AND POWERS OF SHEFFIELD CITY COUNCIL AS HIGHWAY
AUTHORITY
16

I turn now to identifying the nature of the obligations resting on SCC as highway
authority. HA 1980 is a comprehensive code dealing with the role of highway
authorities. It is most unfortunate that the Claimant’s case never addressed this issue at
all. The Claimant’s case was lacking in any consideration of the legal concept of a
highway, and of the relevant parts of the HA 1980, and some aspects of the common
law which in my judgment are essential to understanding the legal issues at play.

17

A highway’s purpose is to allow passage and repassage by the public; see for example
Cairns LJ in Rangeley v Midland Railway Co [1868] 3 Ch. App 306, who called a
highway
“a dedication to the public of the occupation of the surface of the land for the
purpose of passing and repassing.”
It is thus unsurprising that the relevant legislation deals with the maintenance of the fabric
of highways so that that role can be performed.

18

It is important to note the distinction between the maintenance of a highway, which is
imposed as a duty on a highway authority, and its improvement, which is the subject of
a power. The duty to “maintain” appears in section 41 of HA 1980:
“41 (1) The authority who are for the time being the highway authority for a
highway maintainable at the public expense are under a duty,…………., to
maintain the highway.”

19

That is of course the modern day version of the duty traditionally cast on parishes to
maintain the highways within them. At common law the inhabitants of a parish were
bound to repair the highways within their area unless it could be shown that
responsibility had attached to an individual or a corporate body by reason of tenure,
inclosure or prescription (See Halsbury’s Laws of England Vol 55 at [250]).

20

There is also a power to “improve” highways in section 62:
“62 General power of improvement.
(1)The provisions of this Part of this Act have effect for the purpose of
empowering or requiring highway authorities and other persons to improve
highways.

(2)Without prejudice to the powers of improvement specifically conferred on
highway authorities by the following provisions of this Part of this Act, any such
authority may, subject to subsection (3) below, carry out, in relation to a highway
maintainable at the public expense by them, any work (including the provision of
equipment) for the improvement of the highway.
(3)Notwithstanding subsection (2) above, but without prejudice to any enactment
not contained in this Part of this Act, work of any of the following descriptions
shall be carried out only under the powers specifically conferred by the following
provisions of this Part of this Act, and not under this section—
(a) the division of carriageways, provision of roundabouts and variation of the
relative widths of carriageways and footways;
(b) the construction of cycle tracks;
(c) the provision of subways, refuges, pillars, walls, barriers, rails, fences or
posts for the use or protection of persons using a highway;
(d) the construction and reconstruction of bridges and alteration of level of
highways;
(e) the planting of trees, shrubs and other vegetation and laying out of grass
verges;
(f) the provision, maintenance, alteration, improvement or other dealing with
cattle-grids, by-passes, gates and other works for use in connection with cattlegrids;
(ff) the construction, maintenance and removal of road humps;
(fg)the construction and removal of such traffic calming works as may be
specially authorised by the Secretary of State under section 90G…..or
prescribed by regulations made by him under section 90H……;
(g) the execution of works for the purpose of draining a highway or of
otherwise preventing surface water from flowing on to it;
(h) the provision of barriers or other works for the purpose of affording to a
highway protection against hazards of nature.”
21

Sections 63-105 inclusive deal with specific types of improvement. Neither section 62
nor sections 63 to 105 identify restoration of the highway fabric as a work of
improvement.

22

By section 328, “highway” is defined as follows
“In this Act, except where the context otherwise requires, “highway”
means the whole or a part of a highway other than a ferry or waterway.”

23 By section 329, “maintenance” is defined thus:
“maintenance” includes repair, and “maintain” and “maintainable” are to
be construed accordingly”
whereas “improvement” is defined as
“the doing of any act under powers conferred by Part V of this Act” (ss 62105) “and includes the erection, maintenance, alteration and removal of
traffic signs, and the freeing of a highway or road-ferry from tolls.”
24

The trees in issue here, and any works associated with their removal, are within the
highway, which includes its pavements and verges. It follows that, if a tree is a source
of danger, or constitutes an obstruction to traffic (be it vehicular or pedestrian) or
requires removal to enable repair to take place, the Highway Authority is under a duty
to take measures to remove the source of danger or obstruction as a matter of statutory
obligation. The importance of keeping the highway open to safe and unobstructed use
can be seen from the existence of Part IX of the 1980 Act, which deals with “Lawful
and Unlawful Interference with Highways and Streets,” which is concerned to control
the activities of others. It is helpful to note the powers given to a highway authority to
remove trees under s 154:
(1) Where a hedge, tree or shrub overhangs a highway or any other road or
footpath to which the public has access so as to endanger or obstruct the
passage of vehicles or pedestrians, or obstructs or interferes with the view of
drivers of vehicles or the light from a public lamp, [or overhangs a highway so
as to endanger or obstruct the passage of horse-riders,] a competent authority
may, by notice either to the owner of the hedge, tree or shrub or to the
occupier of the land on which it is growing, require him within 14 days from
the date of service of the notice so to lop or cut it as to remove the cause of the
danger, obstruction or interference……………………and “hedge, tree or
shrub” includes vegetation of any description.
(1A) ………………..
(2) Where it appears to a competent authority for any highway, or for any other
road or footpath to which the public has access—
(a) that any hedge, tree or shrub is dead, diseased, damaged or insecurely
rooted, and
(b) that by reason of its condition it, or part of it, is likely to cause danger by
falling on the highway, road or footpath,
the authority may, by notice either to the owner of the hedge, tree or shrub or
to the occupier of the land on which it is situated, require him within 14 days
from the date of service of the notice so to cut or fell it as to remove the
likelihood of danger.
(3) A person aggrieved by a requirement under subsection (1) or (2) above may
appeal to a magistrates' court.
(4) Subject to any order made on appeal, if a person on whom a notice is served
under subsection (1) or (2) above fails to comply with it within the period
specified in those subsections, the authority who served the notice may carry
out the work required by the notice and recover the expenses reasonably
incurred by them in so doing from the person in default.”

25

The obstruction of the highway by a tree which adjoins it constitutes a public nuisance,
which amounts to a cause of action at common law by anyone suffering injury or
damage as a result: see Clerk and Lindsell on Torts 21st Ed [20-186] - [20-190]. There
is a duty to take reasonable care with regard to the safety of users of the highway. If a
highway authority plants (or retains) a tree which interferes with visibility for drivers, it
is liable in damages for injuries caused as a result; see Yetkin v Newham LBC [2010]
EWCA Civ 776 [2011] QB 827 at [33] per Smith LJ.

26

There are also sanctions enforceable by the courts against a highway authority that does
not keep the highway properly maintained (and therefore in good repair given the terms
of s 329 of HA 1980). If a highway is “out of repair” a member of the public can insist
on its repair by way of a complaint to the magistrates’ court under s 56 of the Act. Until
the Highways Act 1959 (which preceded HA 1980) that duty had been enforceable on
indictment. Once the lack of repair is established, the highway authority must put the
highway in good repair. The section sets out a procedure for determining the timescale
for the works. It is not a defence open to a Highway Authority that the trees have
landscape, aesthetic or ecological value. It has long been the law that the advantage to
the neighbourhood or otherwise of the obstruction to a highway does not constitute a
defence: see AG v. Wilcox [1938] Ch 934 at 940. It is no defence to show that, although
the act complained of is a nuisance with regard to the highway, it is in other respects
beneficial to the public. It is wrong to seek to balance real or supposed advantages
against encroachments upon public rights: see Fletcher Moulton LJ in Denaby and
Cadeby Main Collieries Ltd v Anson [1911] 1 KB 171 at 205 (a case about waterways,
but the principles on this issue are the same).

27

If the Claimant shows that the effect of the disrepair was to cause a danger, then by s
58(1) of the Act (formerly contained in the Highways (Miscellaneous Provisions) Act
1961) the burden is on the authority to show that it
(a) “had taken such care as in all the circumstances was reasonably required to
secure that the part of the highway to which the action relates was not
dangerous for traffic”

28

In dealing with that issue, section 58(2) sets out the relevant matters:
“(2) For the purposes of a defence under subsection (1) above, the court shall in
particular have regard to the following matters:—
(b) the character of the highway, and the traffic which was reasonably to be
expected to use it;
(c) the standard of maintenance appropriate for a highway of that character
and used by such traffic;
(d) the state of repair in which a reasonable person would have expected to
find the highway;
(e) whether the highway authority knew, or could reasonably have been
expected to know, that the condition of the part of the highway to which
the action relates was likely to cause danger to users of the highway;
(f)where the highway authority could not reasonably have been expected to
repair that part of the highway before the cause of action arose, what
warning notices of its condition had been displayed.”

29

It will be noted that s 58(2) does not provide a defence that removal of the danger
would harm the visual appearance of the highway in question. That reflects a point of
importance in these proceedings. These streets are highways, and the starting point for
considering whether a tree within a highway should be retained or removed is its effect
or otherwise on the role of that street as a highway – i.e. to facilitate passage and
repassage, not to facilitate the creation, preservation or enhancement of an attractive
environment.

30

Lastly in this context, it is worth reflecting on the reasons why there is a duty to repair,
as opposed to a power to improve. The issue of repair can only arise in the case of
highways that already exist, whereas the power to improve involves creating that which
does not already exist. Given the fact that a highway is for the passage and repassage of
users, it is right that a duty exists to see to it that what exists on the ground can be used
safely. A highway authority can choose whether to carry out works of improvement,
but it cannot choose whether or not to carry out repairs.

C

THE FACTS OF THE WORKS INVOLVING TREES

31

Having set the scene for the nature of the obligations which fall upon the SCC as
highway authority, I return to the contract and its history. As Mr Caulfield records, the
typical backlog maintenance
“comprise (d), as necessary and appropriate in every location, resurfacing parts of
footways and carriageways, repairs to highways structures, replacing streetlights and
some traffic signals and signs, and backlog maintenance of highway trees including
removing and replacing a small proportion of the highway tree stock where strictly
necessary……..routine maintenance of the highway network will continue, including
the routine pruning and other maintenance of highway trees.” [23].

32

Mr Caulfield’s evidence was that the routine maintenance of trees would require the
replacement of some on a 5 year cycle. His view is that from a highway stock of some
36,000, some would die or become diseased each year and require replacement. About
75% of the trees are mature or over mature (a figure established by a 2007 survey by
Consultants), thus leading to an estimate that about 200 will die each year, which will
have to be removed and replaced. Some of the trees on the highways would be pruned,
crown-lifted or otherwise maintained, but some will die and require replacement. The
contract requires replacement of such trees as are removed. Some will be removed
where required to carry out works of highway maintenance.
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Mr Caulfield referred to a set of 6 criteria against which the trees were to be assessed,
known as the “6 Ds”. Those criteria are
(a) Dangerous; i.e. that it has a structural fault which means that it is likely to fall or
fail;
(b) Dead, and therefore likely to fall into the road or on to private property;
(c) Diseased; i.e. as assessed by a qualified arboriculturalist as having a specific and
identified disease that will lead to its death in a short period of time. The effect on
safety would be addressed;

(d) Dying; i.e. that it has a fatal disease or has suffered vehicle strike;
(e) Damaging: i.e. that as assessed by Amey and verified by surveyors and highway
engineers from SCC, it causes significant damage to a footway, the road surface or
underground cables or pipes, private property, or is pushing kerbs out into the
road, which causes hazard to motorists or cyclists. The damage must be such that
it cannot be rectified by using reasonably practicable engineering solutions such as
flexible paving materials, root removal, raising the footpath level or the use of
thinner and/or smaller kerbs;
(f) Discriminatory: i.e. as assessed by Amey and verified by surveyors and highway
engineers from SCC, it obstructs the footway so as to prevent reasonable usage by
all footway users including the disabled, the visually impaired, and those with
pushchairs. A width of 1500 mm is the minimum acceptable under most
circumstances. The absolute minimum is 1000 mm measured at all points between
footway level and a point 2.3 m above it.
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According to Mr Caulfield, a tree would only be identified for removal if there was no
alternative to doing so. Some trees would fail more than one criterion. Any removal had
to be approved by the Council.

35

Some concern has been expressed by objectors to the scheme that, in some cases, a
street has lost all of its trees. Some realism is required. Trees are not immortal, and they
have a life cycle. It cannot be surprising that trees of the same species and of similar
ages on a street will reach the point at which they may require felling at about the same
time.
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The replacement trees were and will be extra heavy standards, of around 8-10 years in
age, with a girth of 14-16 cm and 3 metres tall depending on species. Mr Caulfield
explained that if they were any smaller, they would be more likely to be damaged by
weather or vandalism, and if any larger, they would struggle to thrive and root quickly.
Although it was part of Mr Dillner’s case (and that of his witnesses) to complain that
the replacement trees were not replacement of “like for like” such a course is plainly
unrealistic, and is not supported by the Claimant’s own expert witness Mr Crane who
offers no criticism of the choice of trees used for replacement. As a general rule, the
replacement trees were put back in the same spot, so that old roots have to be ground
out to provide the room. Sometimes a tree may have to be placed nearby because of the
presence of roots, or statutory undertakers’ equipment or the need to avoid the spread of
disease, or because the street is too cluttered.
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There was no challenge before me to any of the criteria as such, although Mr Streeten
suggested that they could be more rounded, and that there was concern about their
application. However it must be noted that those 6 criteria set tests which deal with the
issues obviously arising in the context of a duty to maintain the highway, including as it
does the keeping of the highway in repair in the context of a policy to avoid the felling
of trees where possible.
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Given the claims by the Claimant and other objectors that SCC and Amey had not
addressed important questions about the use of alternative solutions to save trees, and
about the topics of ecology, air pollution and the environment, it is necessary to refer to
an exhibit produced by the claimant (DD8), which is the Five Year Tree Management

Strategy produced by SCC and Amey for the Streets Ahead programme. Although
produced by the Claimant, that was only for the purposes of considering what it said
about the age profile of trees in Sheffield. The Claimant did not, but should have,
drawn the Court’s attention to the rest of the document, because it sets out the
SCC/Amey approach to many important issues, including some where the case for the
Claimant is that they had had no regard to them. It is also to be noted that the Claimant
and his Counsel, in developing their case on what they said were the lacunae in the
SCC/Amey approach never referred me to it. It is an important document which
requires consideration.
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It described the approach of Streets Ahead to delivering the Tree Management Service.
It included [1.0 Introduction] as its “strategic goals” (I have numbered them so as to
make subsequent reference easier);
1) maximise potential canopy cover through species
establishment and good arboricultural management;

selection,

good

2) establish a sustainable tree stock through improved planting design and
appropriate management;
3) minimise future maintenance costs through species selection and appropriate
management;
4) establish a resilient tree stock through species diversity and species selection;
5) maintain Sheffield’s tree heritage by protecting and conserving where
appropriate;
6) increase biodiversity through species selection and protection of habitats
ensure a safe tree stock through good management and protection;
7) improve compatibility with environment through holistic highway design and
management;
8) improve public relationship with highway trees through positive engagement
and good management;
9) improve understanding of benefits of urban trees through communications and
events;
10) improve function of highway trees through innovative design strategy.”
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It records as an aim [1.2]
“to ensure the street tree population is maintained and improved throughout the
contract term to create a legacy of healthy diverse tree stock in terms of age,
profile and species, reducing the risk of monoculture whilst ensuring the safety of
the highway user and adjacent properties…..”

41

At [2.0]-[2.7] it sets out its proposals for Street Tree Maintenance, including
inspections, planned operational activities, reactive operational activities (which relate
to trees reports as dangerous or requiring treatment and trees constituting a hazard),

street tree treatments (i.e. to maintain them and keep them in good health), including
pruning, crown lifting, crown thinning, crown reduction, pollarding, general pruning,
young tree maintenance, epicormic removal (i.e. shoots growing out from under the
bark), disease control, frequency of data collection, and data storage.
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At [3.0] – [3.6] it deals with Tree Replacements. Having set out the 6 Ds criteria, it
goes on:
“Where a street tree meets one or more criteria a further assessment is carried out
to decide whether the tree should be removed and replaced.
All of the trees that are identified as meeting one or more…criteria are initially
assess by tree inspectors from Amey. This is then reviewed to decide whether a
tree can remain in situ or needs to be recommended for replacement.
Factors in coming to a recommendation include the impact of disease on the
future health of a tree and whether sensitive engineering solutions can rectify
damage to a footway or carriageway.....”
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At [3.2] it set out “Engineering Solutions,” stating that
“as part of our commitment to only removing a street tree as a last resort,
whenever a tree is found to be either damaging or discriminatory, we consider a
list of engineering solutions to establish whether any of these can be employed to
retain the tree in situ. Approval……..must be sought from the Council.
These solutions may include
Engineering Solutions
(It then listed 6 potential solutions, including the use of thinner profile kerbs,
excavation for root examination, ramping/reprofiling, flexible paving/surfacing,
removal of displaced kerbs and filling in of pavement cracks.)
Alternative Solutions
(It then listed 8 potential solutions, including root pruning, root shaving, root
barriers and guidance panels, tree growth retardant, the creation of larger tree pits,
heavy tree crown reduction or pollarding to stunt tree growth, and retention of
dead, dying, dangerous and diseased trees for their habitat value.)
Other solutions”
(It listed 11 others, which related to the altering of line markings, the carriageway kerb
lines, footpath deviations, geogrids, use of fill instead of a sealed surface, reduction in
road widths and conversion of footways to verges, road closures, changes to contract
specifications, creation of new footways or the closure of old ones. However these
other solutions would require funding outside the contract. It will be noted that in most
cases they involved changes to the highway line, or closure of parts of the highway
either altogether or to types of user.)
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At [3.4] it addressed the choice of tree species, which would be chosen so as to ensure
that a newly planted tree could thrive in its new location and reach maturity, as that
would be key to maximising environmental benefits such as carbon sequestration and
pollution control. All species had been chosen with suitability and sustainability in
mind and to minimise conflict with structures and people. It listed primary species (16)
for narrow verges and tree pits, 8 native species for wide grass verges where root and
crown development are not restricted, and 9 Arboretum/Specimen species where those
wide grass verges would be in a prominent position.
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At [3.5] it addressed Air Quality and the contribution trees make in terms of carbon
sequestration, particulate pollution capture and other environmental benefits. It cited
academic studies on the contribution by trees to management of PM10 levels,
concluding that while they made a contribution, other measures in terms of an Air
Quality Action Plan were required.
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At [3.6] it dealt with the protection of nesting birds and other wildlife or protected
species. Staff would receive ecological awareness training, including that relating to
bats and to arboriculture. No works would be permitted to proceed where protected
species had been identified, save for cases where the appropriate licences and permits
had been obtained after consultation with the Wildlife Trust and Natural England.
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According to Mr Caulfield’s evidence, SCC has always taken the view that the Streets
Ahead work would not have significant adverse environmental effects. But that is not to
say that SCC did not address the topic. As the extracts from the document above show,
environmental impact (to use a broad term) was a matter taken into account in the
Programme. The Department of Transport (i.e. the national Ministry) required the
Council to conduct a Cost benefit appraisal called a NATA (New Approach to
Appraisal). That included a standard table for completion in which various aspects of
the proposal, including effects on the environment, were assessed. In addition, the part
of the contract dealing with environmental management required that appropriately
qualified expert staff from Amey should undertake what was called an “Environmental
Scoping Assessment” (“ESA”) for each of the 108 zones of work, which then formed
part of Amey’s Environmental Management Plan.
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Those ESAs provided a systematic consideration of the potential environmental effects
of the work, including that in relation to trees, and also considered whether a screening
opinion under the EIA Regulations (of which more below) was required. The Court was
provided with an example of an assessment. It is a very thorough document, which I
need not recite in full here. However its contents can be summarised.
(a) It described the works as






“Street lighting repairs, maintenance and the installation of new equipment
Drainage repairs and maintenance
Repairs to kerbs, edgings and channels
Footway and carriageway repairs (including re-surfacing works)
De-vegetation (potentially including tree removals)”

(b) It included maps showing the location of the zone, and plans showing which
streets were affected.

(c) It dealt with the identification of potential environmental effects, in the form of
(i) Air Quality
(ii) Archaeology and Cultural Heritage
(iii) Landscape
(iv) Ecology and Nature Conservation
(v) Geology, Soils and Contaminated Land
(vi) Materials Use
(vii) Noise and Vibration
(viii) Effects on All Travellers
(ix) Effects on the Community and Private Assets
(x) Drainage and the Water Environment
(xi) Energy and Lighting
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Under each of the above headings, it set out
(i) The assessment methodology
(ii) The key baseline conditions
(iii) The key construction activities
(iv) The temporary effects
(v) The permanent effects
(vi) The mitigation or control measures
(vii) Whether further action or assessment was required
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The “key baseline conditions” sections included lists of relevant existing features. Thus
in the case of Archaeology and Cultural Heritage it listed all the listed buildings within
300 metres of the zone, in the case of Ecology and Nature Conservation it showed all
ecologically designated sites, and recorded all known records of bats, water voles and
newts within 2 kilometres of the zone.
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The Ecology and Nature Conservation Section noted under “temporary effects” that
habitats may experience temporary disruption during the works period, and noted as a
permanent effect that there was a potential for loss of biodiversity if all mitigation
measures were not adhered to. That section devoted considerable space to the
mitigation and control measures, relating to

(a) Restricting vegetation clearance (including tree removals) to outside of the bird
nesting season of March to August. If not possible, the vegetation was to be
thoroughly examined before removals commenced. If any nesting birds were
found, work was to stop immediately, and advice taken.
(b) Every tree removed was to be replaced. The arboriculturalist team should advise
on the most appropriate species and location for replanting;
(c) Tree Preservation Orders should be checked before any felling commenced;
(d) Precautions were to be taken to deal with invasive species;
(e) If any protected species were identified during construction, work must cease
immediately;
(f) Staff were to be instructed on precautions to deal with invasive and protected
species;
(g) An environmental site visit was to be undertaken before works commenced to
ensure that all environmental measures had been identified and mitigated for
appropriately. That site visit was to include the inspection of all trees to be felled,
and an assessment of their bat roost potential. If a bat roost was discovered, there
would be further survey works and mitigation measures. Bat survey works could
not normally be conducted before mid-April or after September, when
temperatures are consistently above 8 degrees C. No works could commence until
the environmental team confirmed that it was safe to do so.
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The assessment allowed for the assessor to say whether or not the project required a
Screening Opinion under the EIA Regulations.
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I have noted that Mr Caulfield’s evidence is that the view of SCC was and is that the
Streets Ahead work would not be likely to have significant adverse environmental
effects.
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Works under the Streets Ahead contract started in August 2012. Works of repair have
been carried out at various locations in the City. While it is correct that the works
carried out by Amey have included some improvements in some locations, in the sense
used in s 62-105 of the HA 1980, there was no evidence placed before me that any trees
in issue had been affected by anything other than those works properly described as
works of repair. What was said by Mr Streeten for the Claimant was that a repair may
be so substantial as to amount to an improvement. For example in that context I was
asked to consider a schedule of works in Ladysmith Avenue and Edgebrook Road,
which were cited by the Claimant as an example of the works and removal of trees to
which objection was taken, which the Claimant gave as an example of works of
improvement. In each case, a tree is described in the schedule prepared by Amey and
SCC as “damaging”. The damage is described, consisting in each case of damage to
kerbs or rooting into the carriageway. In each case where removal is recommended, that
decision is made after consideration of whether the damage can be repaired without
removal of the tree, and then the replacement planting is identified. In each case, the
removal of the tree is justified by reasons relating to the need to repair the highway.
None of it amounts to an “improvement” in the sense used in the HA 1980.
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As is apparent from the terms of s 329 of HA 1980, it is impossible to regard those
works as anything other than works of maintenance as defined in the Act. If there be an
issue, it is only on whether there are differing views on (a) whether the highway needs
repair and (b) whether it was necessary for the purposes of maintenance or repair to
remove the tree in question.
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As at February 2016, 3670 trees had been replaced, and another 1194 had been
identified as requiring replacement. Mr Caulfield’s estimate is that another 750 to 1800
trees require replacement. The 2007 survey had also found that of the 36,000 trees, only
5% were classified as being in a young age group. 10,000 required intervention, and it
reported that if a programme of sustainable replacement did not commence, then there
would be a catastrophic decline in tree numbers.
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In some cases, it is said by the Claimant, with some force, that the numbers of trees had
a substantial visual and environmental impact on a street, if all or a significant number
of its trees were reduced or felled.
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I have no doubt whatever that the removal of trees was a matter of concern to local
residents. A tree which is mature, or over mature, and is required for removal for a
proper purpose related to repair, can still be a most attractive tree which adds to the
ambiance of the locality, and to the pleasure which its residents take in the area’s
appearance. But of course, if one is considering the effect of its removal, one must also
take into account the effect of its replacement (if any).
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I have evidence from a number of residents which takes objection to felling on the
grounds that (in summary)
(a) the tree or trees concerned are or were attractive, and their loss detracted from the
amenities of the area;
(b) the tree or trees concerned was valuable environmentally because it is contended
that trees assist in reducing levels of airborne pollutants;
(c) the replacement tree or trees were far smaller than that or those which had been
removed;
(d) in some cases, that the trees were not unhealthy or dangerous;
(e) in some cases that other methods short of felling could have been used.
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Looking at the objections raised, they are of differing relevance in the context of the
duties placed on the Highway Authority under HA 1980. In the case of (a)
(attractiveness) (b) (ecological or environmental value) and (c) (the inadequacy of the
replacement), none are relevant to the tests in the Act, nor detract from any of the 6 “D”
criteria. In the case of (d) and (e), they were relevant to the decisions about whether to
cut down particular trees, but not to the principle of the Streets Ahead scheme, nor are
they capable of calling it into question. In the case of (c) the Highway Authority was
not under a duty to replace any trees, but it had elected to do so. In the real world,
replacements were bound to be much smaller than any mature trees which had to be
removed.
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Given the nature of the statutory duty imposed on SCC by the HA 1980, it is necessary
to consider the categories of evidence put before the Court by the Claimant about the
merits of the works and of the removal of trees in particular;
(a) there was a great deal of evidence which complained that trees were removed,
which had an adverse effect on the characteristics of the highways concerned and
of their areas;
(b) there were complaints that SCC had failed to consider the advantages in
ecological, visual, public health and similar terms of tree removal, in the sense
that there was a complaint that the removal of trees should not have been
contemplated in the generality;
(c) there was evidence suggesting that there are techniques to save trees, such as the
use of flexible paving, or the use of less invasive tools when carrying out works;
(d) there was evidence that the replacement trees were, as a generality, too small;
(e) there was some evidence challenging the removal of particular trees.
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I shall now seek to summarise the relevant evidence on those matters. However in
doing so, I do not intend to give more than the briefest summary of evidence which is
addressed to the proposition that it is unacceptable in principle to consider the removal
of trees from the highway, which is in truth an approach which cannot be reconciled
with the nature of the statutory duty imposed on SCC by HA 1980. I shall also not
spend time at this point on evidence which sought to assert that the EIA Directive
applied. Save only for the question of whether the scheme for removal and replacement
would have significant adverse environmental effects, which is a matter of law to which
I shall turn in due course, and is not a matter for evidence.
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Evidence concerning the issue of consultation will be dealt with in another section of
this Judgment.

64

An arboriculturalist, Mr Brian Crane, Ch Arbor, Ch Hort, was instructed by the
Sheffield Trees Action Group. His evidence was as follows;
(a) trees were of landscape and environmental value. They also assisted in the
storage of carbon, in the sequestration of carbon, the removal of various
toxic pollutants (such as PM10 s, PM2.5 s, ozone, carbon monoxide,
nitrogen dioxide and sulphur dioxide, and they assisted in restricting storm
water runoff;
(b) trees had health, sustainability and ecology benefits, and helped reduce
energy use in buildings;
(c) the Streets Ahead programme failed to address those matters. It had failed
to address the loss of the eco-system and of the spiritual enrichment (sic)
which trees provide. It was also wrong to regard maturity as an indicator
that removal should occur;
(d) he inspected 44 trees. In his judgment, any kerb disturbances could be
rectified by minor works. He saw comparatively little disruption to

footpaths, and no damage which would justify removal of the trees he saw.
The trees which he inspected were safe and had useful life expectancies.
The programme of SCC and Amey was likely to result in the unnecessary
removal of street trees with long safe useful life expectancies.
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Albeit at greater length, his approach to trees was echoed by a resident, Mr Robin
Ridley, although much of his evidence is taken up with whether the contract involved
“improvement” which went beyond “maintenance,” although his evidence does not do
so in the context of the use of those terms in the HA 1980. He correctly pointed out that
some of the contract works did involve improvement but that does not help on whether
those parts which involved the works relating to trees did so. He also addressed the
issue of the need for an environmental assessment. He did give some evidence about
one tree, to which I shall return below.
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Mr Crane’s evidence about the life expectancies of trees and the extent of damage in
the 44 trees he saw, is of course relevant to issues arising under the Act, but not to the
existence or nature of the duty under s 41 HA 1980. As to the other matters he raised, it
goes without saying that the removal of trees will have environmental effects, and no
one seriously disputed that in very many cases the environmental effects of removal
would be adverse until the replacement trees became established. (That leaves the issue
of whether the effects were “significant”) But the concerns he raised about such
matters cannot affect the issues germane to the scope or exercise of the duty under the
HA 1980. In the context of this case, they are only relevant if the Claimant is right in
his contention that works of “maintenance” as defined in HA 1980 do not include
repairs of the kind carried out here.
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Mr Crane offered no evidence or opinion on the question of whether the replacement
trees were adequate or inadequate.
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A great deal of evidence was called by the Claimant to establish the propositions set out
at paragraphs 59(a) to (d) above. As I have already indicated, I accept that the loss of
trees in many streets was felt keenly, and that in some cases it will have had an adverse
environmental effect, subject of course to consideration of the effect of the
replacement. I accept also that the Claimant and others who support his case hold to the
strong view that the maintenance of the streets should not include the removal of well
established trees, save possibly for cases where there is an imminent and obvious
danger. There was also evidence before me (e.g. from Ms Ann Anderson of Dore) that
some found the loss of trees to felling very upsetting.
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It is right that I should refer to some streets where the felling of trees has been
discussed in more detail. Mr Dillner’s evidence refers to the trees felled in Humphrey
Road, Greenhill in southern Sheffield. 13 trees were removed from this residential
street. In each case, the reason given was that there was “damage to surface.” A
photograph shows that the effect of the removal had a substantial adverse effect on the
appearance of the street. However there is no evidence before the court from the
Claimant which deals with whether the removal was required or not, nor with whether
the contention that there was damage to the surface was justified. It must also be noted
that the adverse effect of the removal will be tempered, albeit not vitiated in the eyes of
objectors, when the replacement trees have been planted and become established. But I
accept that for a period of at least a few years, the effect will be adverse.

70

In the case of Rustlings Road, Endcliffe which lies in the south-western part of the City,
it was proposed to remove 11 Lime Trees on the basis that they caused damage to
adjoining structures, out of 30 trees in all. SCC informed residents that it would be
planting replacements, plus another 9 trees to replace others which had been removed
before but not replaced. The letter sent to residents identified the process by which the
trees had been assessed, and the consideration given to engineering solutions which
would avoid the felling of trees. Although the witness Dr Shetty complains that the
trees were healthy, her evidence never addresses the issue of whether the proposed
reason was justified. Ms Jill Seed, a resident of Rustlings Road, gives evidence about
her concerns. While she does not address that issue herself, she refers to material put
out by a campaign group called SORT (Save Our Rustlings Trees) in late June 2015,
after a petition signed by more than 8.000 people had been submitted to SCC objecting
to the felling of trees. That material contains a great deal of material about the principle
of felling trees, and about the need for an overall strategy, and about alternative
solutions in the generality, but very little about the trees in Rustlings Road. However it
did say that one sycamore had been inspected, and that it showed no signs of disease,
was not dying and was structurally sound.
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Mr Caulfield’s evidence for the City Council is that after the representations and
objections had been made, the excavations carried out in connection with the works
showed that 3 of the 11 could be retained. However of the other 8, one was affected by
honey fungus to a degree which prevents the tree being safely retained in the highway,
one is leaning into the highway and has suffered at least one vehicle strike and is
considered dangerous. As to the other 6, his evidence is that the damage to the highway
or surrounding third party infrastructure cannot be repaired within the scope of
legislation and guidance on accessibility.
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Professor Fionn Stevenson, who is Head of the School of Architecture at the University
of Sheffield, gives evidence for the Claimant. She has of course much expertise in
buildings and development. She did not claim expertise in either arboriculture or
highway engineering. She was concerned at first about felling in Carfield Road, Heeley
which is a little to the east of the Endcliffe Area. She sent an email to her local
Councillors which objected to the proposed removal of trees on the grounds that they
either caused damage or an obstruction. She disagreed with that assessment,
considering that where tree roots had lifted the pavement, the matter could be dealt with
by tarmacadam, and disagreed that damage had been caused. She also considered that
there remained room for people to pass by. She also took points on the health benefits
of retaining trees. She received a response that trees would only be removed if they
were damaged, diseased, malformed or causing an obstruction, and that every tree
would be inspected by a tree specialist before any recommendation was made.
Professor Stevenson was also concerned more widely about trees in the Meerbrook
Area.
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In the case of Devonshire Road, Dore which lies in the south west, Ms Anderson raised
issues about the classification of its trees. She complains that a tree taken down in
December was not dead but decaying, and that others were also reclassified to being
“dangerous.” (She also raises points about assurances given, and the conducting of a
survey, to which that point is very relevant).
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Mr Robin Ridley, who lives in Crookes to the west of the City Centre, refers to a tree in
Western Road, Crookes. He says that an arboriculturalist was instructed by him and

others in connection with the tree in question. He reported that the tree, while it had
been maintained until the 1960s, “presented a management challenge.” It had suffered
wind damage, which led to a moderate sized limb being detached from the crown which
had the potential to cause major harm had it fallen and hit someone. He thought that it
was unnecessary to remove the tree, and that it could be retained were it to be pruned
by 3 metres all round (i.e. by the technique of crown reduction), which would be a
cheaper option than removal and felling. He considered that it had a life expectancy of
over 40 years. Mr Caulfield for SCC gives evidence that the tree in question was not
regarded as healthy by the Amey arboricultural officers. It had lost limbs in the past
because of their dangerous condition. On 9th January 2015 the Police had reported that
it was in a dangerous condition. The limb failures then apparent were large enough to
destabilise the tree. Crown reduction had been carried out on 29th February 2016, and
the condition of the tree would continue to be monitored. It follows that in the case of
this tree, SCC had done as had been suggested, and had reduced the crown. It was not
currently being removed, but would be monitored. This evidence thus shows that SCC
had second thoughts when it considered the arboriculturalist’s report, and carried out
the works he recommended. It is thus an example of the acceptance by Mr Ridley’s
arboriculturalist that work had to be done to the tree, and also of SCC responding to
concerns about particular trees where the evidence permitted a different course.
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There is a great deal of evidence (including that from Dr Shetty) that many people in
parts of Sheffield were very concerned about the removal of trees. I reiterate that it is
quite clear that the effect of the Streets Ahead programme has had and will have
adverse environmental effects where a number of mature trees have been removed from
a street (again subject to the effect of replacement). But while the Claimant’s case is
strong on pointing out the extent of those effects, on the benefits which trees bring, and
on the importance of avoiding removal if possible, including the use of alternative
techniques of paving, it is much less substantial on challenging the factual and
evidential basis for felling the trees in question. I suspect that is because some of those
mounting and advising the campaign against removal had not got to grips with the
effect of the duties under the HA 1980, and saw the idea of the removal of trees as
inherently objectionable, and as unlawful.
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But there is some evidence brought forward by Ms Seed and Professor Stevenson that
I shall treat as showing that there were genuine admissible objections to the removal of
trees which required consideration by SCC. Ms Anderson’s evidence does not show
that the removals were unjustified, but questions whether the classifications were done
in good faith. I did not discern any evidence in the other witnesses’ evidence which
grappled with the actuality of the task in hand. Mr Ridley’s evidence, and that of his
arboriculturalist, give evidence which actually supports the carrying out of substantial
works to the tree involved. Where they differed from the Amey approach was that
initially Amey proposed removal altogether. That evidence cannot undercut the
existence of the Streets Ahead programme, or the use of the 6 Ds criteria- indeed if
anything it suggests that the criteria were appropriate. Its relevance is that it suggests
that some decisions were being made to remove trees when a lesser step would have
been sufficient.
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No-one challenged the requirement of SCC to make arrangements for the maintenance
of its highways, although as noted above the Claimant and his advisers seem not to
have addressed the scope or effects of that duty. What matters in the context of the

relevant statutory code is how the programme of maintenance devised was and is
translated on the ground into decisions about the retention of particular trees or groups
of trees. Broad generalisations, or, as in Mr Ridley’s case, quotations culled from the
internet or academic papers, did not advance the case for the Claimant at all on that
issue. For considerations of the intrinsic value of trees, while important in considering
the value of the retention or planting of trees, do not assist in addressing the scope or
performance of the duty to maintain (and therefore repair) under the 1980 Act. A great
deal of the evidence for the Claimant, and in particular much of that of Mr Ridley and
of Mr Crane, was irrelevant for that reason.
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By contrast Mr Caulfield gave evidence both about the general approach to
considerations relating to trees, but also about the specifics of the particular trees
referred to in evidence by those supporting the Claimant.
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I accept that arguments on whether the test in the HA 1980 was being properly applied,
or on the application of the 6 criteria, were proper matters for objection to SCC.
However it is not for this Court to intervene where SCC has formed a different view
from an objector about the merits of removing a tree or a number of trees, provided that
SCC applied its mind to the appropriate tests. It is not the function of this court to
substitute its own view of the merits for that of the decision maker. There is also the
issue of law as to whether the removal and replacement of trees required an assessment
under the EIA Directive, and/or required the grant of planning permission. It is to be
noted also that the Claimant argues that there has been a failure to carry out or adhere to
the consultation that it is contended was either required or promised by SCC.
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I shall also address the history of the dealings between SCC and the public in the
affected areas. But it is necessary first to understand the governance of the City
Council.

D GOVERNANCE WITHIN THE COUNCIL
81

Stephen George Eccleston, who is Assistant Director of Legal Services for SCC, gave
evidence explaining the governance at SCC. Inevitably, part of it included accounts of
the legal framework.
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The traditional model of local government, regulated by the Local Government Act
1972 and related legislation was of a full Council having the power to delegate
decisions to Committees, and in some cases to designated officers. Provisions usually
existed for members to require that a matter not be delegated, but be dealt with by the
relevant Committee, or by the full Council. In some cases there were provisions
providing for review of delegated decisions being made at the level of the relevant
Committee or of the full Council. The Leader of the Council (i.e. s/he whose party held
the majority of seats, or if there was no majority, s/he who obtained sufficient support
from a coalition of parties or members to act as Leader). The membership of
Committees, and the allegiances of their Chairmen/women reflected the numbers of
Councillors elected for particular parties.
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Under that model, the power to make a decision rested with the full Council unless
delegated expressly.

84

However there have now been substantial changes. The Local Government Act 2000
(“LGA 2000”), and now the Localism Act 2011 (“LA 2011”) have effected change. By
section 21 of LA 2011, which section is entitled “New arrangements with respect to
governance of English local authorities” Schedule 2 (new Part 1A of, including
Schedule A1 to LGA 2000) has effect. I shall therefore refer to the LGA 2000 in its
amended form.

85

Section 9B of LGA 2000 provides:
“9B Permitted forms of governance for local authorities in England
(1) A local authority must operate—
(a) executive arrangements,
(b) a committee system, or
(c) prescribed arrangements.
(2) Executive arrangements must conform with any provisions made by or under this
Part which relate to such arrangements (see, in particular, Chapter 2)”
(3)………………………………………………………………..
(4)……………………………………………………………………..
“executive arrangements” means arrangements by a local authority—
(a) for and in connection with the creation and operation of an executive of the
authority, and
(b) under which certain functions of the authority are the responsibility of the
executive
………………………………………………..”
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SCC has elected to follow the “executive arrangements” route. By s 9C of LGA 2000,
any function of the local authority which is not specified in regulations under
subsection (3) is to be the responsibility of an executive of the authority under
executive arrangements. An executive can consist of either a Mayor and cabinet
executive (an elected mayor and two or more councillors appointed by the elected
mayor), or two or more councillors appointed by the executive leader: see section 9C
(1) and (3) LGA 2000. Sheffield has opted for the latter course, which is described in
the Act as “a leader and cabinet executive.”
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The effect of sections 9DA (2) and (3) is that it is the executive who discharges the
function of the Council in a relevant matter, and that any function which is the
responsibility of an executive of a local authority under executive arrangements may
not be discharged by the authority.
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The Act requires a Council to prepare and keep up a constitution (see s 9P LGA 2000).
It is a matter for the executive whether meetings are held in private or in public (see s
9G LGA 2000). By Section 9E of LGA 2000 where one has the “leader and cabinet
executive” model,
“(1) Subject to any provision made under section 9EA or 9EB, any functions which,
under executive arrangements, are the responsibility of—
(a) a mayor and cabinet executive, or
(b) a leader and cabinet executive (England),
are to be discharged in accordance with this section.

(2)The senior executive member—
(a) may discharge any of those functions, or
(b) may arrange for the discharge of any of those functions—
(i) by the executive,
(ii) by another member of the executive,
(iii) by a committee of the executive,
(iv) by an area committee, or
(v) by an officer of the authority.”
89

The Constitution requires the Leader to make a scheme of delegation. The Leader’s
Scheme allocates the power to make executive decisions to one or more Cabinet
members. The entering into a contract, the establishment of a policy relating to highway
works or tree felling fall within that scheme. It follows, says SCC, that the full Council
has and had no power in relation to these matters.
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As to petitions, SCC has a section of standing orders dealing with petitions. If a petition
has more than 5000 signatures it will trigger a public debate by Full Council. However
the power of the full Council is to take action “if it is within the Council’s remit to do
so.” (Standing Order 13.1.b). The Highways Committee, which is a sub-committee of
Cabinet, has decision making powers in connection with the Streets Ahead contract
delegated to it.
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The evidence of Mr Eccleston is that the full council has no power to decide that felling
should cease, nor how the programme of works to highways should be carried out. He
points out also that as the work is being done under a contract, a change in the contract
to require the cessation of tree felling would have costly consequences. The risk for
highway claims currently falls on Amey under the contract. If tasks necessary to
achieve proper repair and maintenance could not be undertaken, then the risks would be
passed back on to the Council, with serious consequences for its budget. Mr Eccleston
contends that the full Council does have the power to refer a matter to the Scrutiny
Committee, or it can refer the matter to the Cabinet or to the member of the Cabinet
concerned.
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The member of the Cabinet with responsibility for highways is and was Councillor
Terry Fox.

E EVENTS GERMANE TO THE CONSULTATION ISSUE
93

This evidence falls into the following parts
(a) Steps taken by SCC and Amey before the summer of 2015;
(b) The response of the City Council to objections being made in the summer of 2015;
(c) Events in the autumn of 2015, including the establishment of the Independent Tree
Panel (“ITP”) process;
(d) Events leading up to the issue of proceedings in February 2016.
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Before embarking on it, a word of caution is necessary. This Court is exercising
jurisdiction as a court of judicial review. It is not an appellate tribunal with the power to

take different views on the merits from the decision making body. It is not for this
Court to determine whether a decision to fell or not to fell was wrong on the merits. It
may form a view on the process by which it was decided, or on whether the decision
was made within the parameters of the relevant legal principles, but save for the
exceptional case where a decision could be said to be irrational, this Court has no
power to intervene in the decisions of a democratically elected decision maker for
which is answerable at the ballot box.
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Similarly, the choice of criteria against which a decision to fell was or is made, is only a
matter for judicial review insofar as they do not reflect the appropriate tests in law.
Disagreements on the inclusion, exclusion or wording of tests, where the issue depends
upon the view of the decision maker on the merits, are only challengeable if some error
of law was made, or a plainly material matter was not had regard to. The fact that the
Claimant and those who support his cause take a different view is not a ground of
challenge.
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Mr Caulfield gave evidence of the measures which have been in place since the
contract began in 2012:
(a) a roadshow would be held in each zone (a subdivision of a ward) in advance of the
works being carried out. At first they were held three months beforehand, but after
representations, that was changed to one month beforehand. Each household and
business received a leaflet inviting residents and those in businesses to the
roadshow. Each household or business would be sent written information about
the work proposed, and the timescale anticipated. At the roadshow maps would be
available of the trees which it proposed would be replaced (an example was
exhibited by him). Information was also placed on the Council’s website. That set
out the list of all the trees to be replaced, the reason for each tree’s removal and
the replacement tree proposed. A notice would also be placed on the street at least
two weeks before the work started setting out the same information, and giving a
contact number to call in the event of questions or queries (an example was
exhibited by him);
(b) in very rare cases, where inspection showed an immediate significant risk of
danger, a tree would be removed without following that standard procedure;
(c) residents of houses close to a tree being replaced would receive a letter telling
them of the work planned, with details of contacts (exhibited by him) should a
resident wish to raise any questions or queries;
(d) 7 full time community stewards work for the Streets Ahead programme, to inform
communities in advance of any tree works in an area. Mr Caulfield exhibited a
schedule covering some 17 pages showing the stewards’ activities, which if my
calculation is correct shows just short of 1000 meetings, including large numbers
with members of the public and community organisations. Some were with other
SCC officers;
(e) in June 2013 a “Tree Event” was held at the Ecclesall Saw Mill to provide
information. Among others there to give information were ecological and
environmental specialists. Demonstrations were given of how trees were
examined;

(f) on 9th October 2013, a presentation was made to a meeting of the Green Party;
(g) on 9th April 2014 the Economic and Environmental Well Being Scrutiny and
Policy Committee of SCC met in public, and considered the Streets Ahead
programme. It noted that there was a conflict in public opinion about the felling of
tress, and that all trees removed had been replaced;
(h) in some areas where it was thought necessary, or where the community or local
councillors had requested it, a “tree walk” was held, at which the Amey/SCC
arboricultural experts could meet residents and discuss the individual trees
proposed for removal and replacement, and the reasons for it. Mr Caulfield’s
evidence is that at first this worked very well, but those at Rustlings Road on 27th
May 2015 and at Abbeydale Park Rise (in the southwest of the City near Dore) on
8th September 2015 became fraught and heated, with staff being subjected to
abuse and shouting by some of those present. Senior Officers took the decision
that their staff should not be put in a position where they would be subjected to
aggressive or abusive behaviour, and the tree walks were brought to an end;
(i) in March 2015, a briefing was given to the political reporter of the Sheffield Star
newspaper.
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I shall turn now to the response of the City Council to objections being made in the
summer of 2015.
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Dr Shetty, an active campaigner against the loss of trees had written to the Council to
complain that the programme involved what she regarded as the wholesale felling of
trees. She received a letter on 23rd March 2015 from Mr Wain, a SCC Environmental
Maintenance Technical Officer, referring to the Tree Walks, and describing them as
“a good format for giving residents the platform to discuss the decision making
process, have their input and raise concerns with the key decision makers.”
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Dr Shetty says that she took that inter alia, as providing to her
“the expectation that the Council would engage in a full and comprehensive
community consultation through these “tree walks” before any further tree works
were conducted in my area and elsewhere in the City.”

100 On 9th May 2015 Dr Shetty complained that notices had been placed in Rustlings Road
giving two weeks’ notice of tree works, which she took to be a breach of what she said
she had been promised. After complaints to the City Council by both herself and others,
a Tree Walk was organised for 27th May 2015. It was attended by 6 officers from SCC
and Amey, about 30 residents, and representatives of the media, who were filming and
taking notes. According to Dr Shetty the Tree Walk was not possible, because the
exchanges had become heated. Another was organised for the following day, attended
by one SCC officer and about 20 residents. There was another Tree Walk on 5th June
2015, attended by, among others, the Member of Parliament the Rt Hon Mr Nicholas
Clegg MP.
101 I have already referred to what occurred at Carfield Road (Prof Stevenson). The tree
event there had resulted in changes. Mr Streeten’s case was that Mr Dillner, the

Claimant, was aware of these matters. He may have been, but there is nothing in his
evidence to the effect that he relied on anything said by SCC in terms of promising
consultation. It was emphasised to me by Mr Streeten when the issue of delay was
being addressed, that this was Mr Dillner’s claim, and that knowledge gained by others
in the summer of 2015 could not be relied on by SCC and Amey to show that Mr
Dillner had delayed in the bringing of his claim, because while Dr Shetty and the many
other objectors supported his case, he was not acting for them or with them. There is
no evidence before me that the Claimant relied on what had happened between Dr
Shetty and the City Council.
102 By June 2015, SCC had received a very substantial number of objections. The proposed
fellings in Rustlings Road had attracted a petition with 10,000 signatures. (Rustlings
Road is not just a residential road: it is a long road adjoining open space on one side).
There were objections relating to other localities as well.
103 On 3rd June 2015, a meeting of the Full Council took place, at which questions were
raised by members of the public on the issue of the felling of trees. The Minutes record
that Councillor Terry Fox, who is the SCC Cabinet member responsible for highways
(of which more appears below) invited the questioners and campaigners to a meeting on
8th June 2015, where issues could be discussed and the Council could listen to the
people’s views. He said that there were serious hurdles to be overcome, and that the
Council’s statutory duties and liabilities and requirements concerning footways had to
be properly considered.
104 On 1st July 2015 the full Council met again. The Minutes were put in evidence by SCC.
Several questions were raised about the trees issue. Further, a petition with 10,000
signatures was received objecting to the felling of 12 limes on Rustlings Road. It sought
sensitive engineering solutions to enable the long term retention of the trees. The
Council was asked to refer the matter to a Scrutiny Committee. In responding Council
Fox set out detailed reasons for the Streets Ahead programme. He set out the arguments
for the proposals in some detail. He referred to the Tree Walks programme. He said that
in the case of Rustlings Road, he said that 11 trees had been identified as requiring to
be felled, and another 19 had been retained through the use of sensitive engineering
solutions. He said that the work at Rustlings Road had been suspended pending the
Council meeting.
105 He suggested the establishment of a Highway Tree Forum. Its purpose was described
by him as
“so that people including residents, lobby groups and specialist groups could have
discussions and the Council was able to consult people about policy.”
106 A discussion then took place at Full Council. After an adjournment, a resolution was
proposed by Councillor Fox (and seconded) which, inter alia, proposed that
“(c) this Council confirms that the policy of removing trees that are dead,
damaged, dying, diseased, dangerous or discriminatory is a long standing policy,
and is in place to maintain a Sheffield standards and ensure the safety of local
residents;

(d) notes that the Cabinet Member for Environment and Transport has held
numerous meetings with local Councillors and officers, to explore any new
engineering solutions, but none were, or have been raised;
(g) welcomes that the Administration has asked officers to set up a “Highways
Tree Forum” so we can have strategic conversations with representative bodies,
also allowing residents to have a say in their own neighbourhoods;
(h) welcomes that works were paused to listen to the concerns of the objectors;
(i) however, regrets that a moratorium would have a major impact on the scheme,
including risks to zonal works, confidence from the lenders and the major
refinancing work going on for the budget, it is not possible to make any further
delays to the programme, and, therefore, the programme will continue as
planned.”
107 That motion was carried. A motion proposed by the opposition that the petition be
referred to the Scrutiny Committee was put to the vote, and was “negatived” (sic). I
take that as meaning that it was not carried.
108 The Highways Tree Forum (HATF) met on 23rd July 2015 and on 2nd September 2015.
The Minutes of the first meeting have been agreed, but not those of the second. The
September 2015 was chaired by Councillor Fox. It was attended by representatives of
SCC and Amey, and by objectors or those representing them (for example a Dr Nigel
Dunnett of the University Department of Landscape represented Professor Stevenson).
Others present included Dr Shetty, and representatives of bodies concerned with trees.
The meeting focussed on the criteria known as the 6 Ds. It was decided to defer other
matters, such as engineering solutions, to future meetings. The Minute then records 41
questions which were raised. They included a challenge to the 6 Ds policy, questions
about engineering solutions, arguments about the wildlife health and ecological benefits
of trees and may other issues. A debate took place, at which the objectors’ concerns and
objections were raised.
109 This HTAF has not met since September. Mr Honey told me that it still existed, but that
a meeting had not been called since then. One was to have been held in the New Year,
but it was decided to postpone it until these proceedings had been heard.
110 In August 2015 a meeting took place between the Streets Ahead officers and the Access
Liaison Group, which addresses issues relating to access for the disabled. According to
Mr Caulfield’s evidence that group endorsed the use of the criteria in national guidance
(“Inclusive Mobility”) in addressing the “Discriminatory” criterion.
111 On 7th October 2015 there was a further Council meeting at which the question of the
felling was raised again, as was the establishment of HTAF. Eventually a resolution
was passed that
“Resolved: That this Council
(a) recalls that, following the submission of a petition of over 10,000 signatures to
the full Council meeting on July 1st, the Cabinet Member for Environment

(b)

(c)
(d)
(e)

(f)

and Transport established a ‘Tree Forum’ to discuss issues around street trees in
Sheffield;
further, recalls that the petition that was presented cited the signatories’
concerns:
(i) over the management of trees in the course of the Streets Ahead contract with
highways contractor Amey, especially as it related to the felling of mature,
healthy street trees and planting of new tree sapling programme, and;
(ii) that there had been insufficient public consultation around the tree
felling and replacement programme, including its implementation on
individual streets;
therefore regards the establishment of the Tree Forum as a potential first step in
restoring public faith and trust in Sheffield City Council’s management of the
City’s tree stock, including street trees;
notes that the Highway Tree Advisory Forum provides a platform for an open
discussion about the issues that affect highway trees and to open the Council to
public scrutiny over decisions relating to highway trees;
further notes that it has provided over 200 members of the public over two
meetings with an opportunity to convey their points of view and to hold the
Council to account over the highway trees stock, including the Council’s ‘six Ds’
criteria for tree felling and sensitive engineering solutions; and
remains committed to working with residents and communities to deliver this
transformational project, Streets Ahead.”

112 Mr Andrew Walshaw, BA, Dip TP, M.A., Performance and Research Manager of SCC
gives evidence that from November 2015 he was involved in the support of a body
called the “Independent Tree Panel” (“ITP”). It appears from his evidence that in
October 2015 the Chief Executive of SCC, Councillor Terry Fox and another senior
Council Officer had decided to set up an ITP, which was to consist of a panel of
impartial people who would advise the Council on issues relating to highway trees. On
4th November 2015 a public statement was made, and issued on to the media and on the
Council’s newsroom website, as follows
“Independent tree panel established
An independent panel is to be set up in Sheffield to look at the issue of highway
trees across the city.
Sheffield City Council has taken steps to set up the panel following concerns
around the future of a number of trees in the city.
The panel, which will be chaired by Andy Buck, will consist of a team of
impartial experts who will give their advice on issues relating to highway trees.
As part of the Streets Ahead project, when upgrading works which affect trees are
identified, the residents who live on streets with trees on them will be sent a
survey. This survey will establish the residents’ views about the proposals for
individual tree lined streets. If more than half of the residents responding to the
survey about their street raise objections about the proposals for the trees, then the
proposals for works will be referred to the Independent Tree Panel.

The panel will convene and take into account all the available evidence, including
the views of residents and then provide advice to the Council about the proposals
for work.
Cllr Terry Fox, Cabinet Member for Environment and Transport, said: “People
are rightly passionate about trees across the city and we recognise this. We only
ever recommend taking out dead, dying, dangerous, diseased or damaging and
obstructing trees. The independent panel will provide impartial advice to the
Council having taken account of all the evidence, including the views of local
residents, which I hope will reassure people. The council will listen carefully to
the advice of the panel before making any final decision. We are prepared for
them to tell us that we might need to think again.
“We have always said we want to put people’s views at the heart of our decision
making and the establishment of this independent panel we hope will ease any
concerns people may have.
“We are committed to Sheffield as a green, outdoor city and work hard to retain
as many street trees as possible. I am delighted that Andy Buck has agreed to
chair this panel.”
The focus of much of the trees campaign has been Rustlings Road trees. These
trees will be considered by the Independent Tree Panel; however a date for this
has not been set.
Andy Buck, new Chair of the Independent Tree Panel, added: “I am pleased to
have been asked to chair this Independent Tree Panel.
“I hope that this Independent Panel can help with the debate being had across the
city about trees and that we can really get to hear residents’ views about this. I
hope people will recognise our independence and impartiality and that this goes a
long way to helping ease any concerns.”
Further details of the Independent Tree Panel will be confirmed in the coming
weeks.”
113 The membership of that ITP was announced in January 2016. Apart from the Chairman
Mr Buck, who is Chair of the local Citizens Advice Bureau, it consists of an
independent arboriculturalist, an independent Health and Safety Adviser, an
independent Highways Engineer and a lay member.
114 The terms of reference of the ITP (including its footnotes) are
“Independent Tree Panel for Sheffield
Terms of reference
1. Objectives

 To provide independent, impartial and expert advice on issues relating to
the retention, replacement or treatment of roadside trees as part of the
Streets Ahead programme as requested1
 To act as a critical friend
 To take into account all available evidence, including the views of local
residents, City Council Officers, Amey contractors and others as required,
on proposals for the treatment of trees in individual streets as part of the
Streets Ahead programme
 To provide advice to Sheffield City Council about potential changes to
proposals, as necessary.
2. Membership






Chair:
Arboricultural consultant/professional:
Independent Health & Safety Advisor:
Highways engineer
Lay member:

Andy Buck
Andy Bagshaw
Phillip Duckett
David Graham
Jacquie Stubbs

3. Relationship of the Panel with Sheffield City Council
Sheffield City Council will be responsible for identifying suitable experienced
and, as necessary, qualified Panel members, in consultation with the chair.
The panel members will be independent of the Council, and so will not be
Council employees or members.
Sheffield City Council will provide sufficient resources and support for the
Panel to be able to undertake its duties.
Neither Sheffield City Council nor Amey will play any part in the
deliberations of the Panel.
4. Responsibilities
The Panel will act objectively and conscientiously having proper regard for
the information and evidence placed before it.
The Panel will give advice to Sheffield City Council about the management of
highway trees as part of the Streets Ahead programme when asked to do so.
The Council will not be bound to act on the advice but have committed to
conscientiously take it into account in their decision making.
All formal legal responsibilities for the maintenance of and safety on the
highway (including pavements) remains with the Council and/or Amey as
determined by the agreements entered into by them. Nothing in these terms
of reference shall be taken to imply that either Amey or the Council have
delegated their responsibilities nor that any advice from the panel will be
binding upon them.
1

https://www.sheffield.gov.uk/roads/works/schemes/streetsaheadproject.html

5. Referral mechanism and process
The Panel will review proposals developed for individual streets, when the
following conditions are met:




A majority of the households2 on a street are not in favour of our tree
plans. This will be determined by a confidential survey sent to those
residents;
OR
Sheffield City Council asks for a particular proposal to be reviewed.

The Panel may only consider streets that have not yet been upgraded as part
of the Streets Ahead programme (i.e. it has no retrospective role), and it can
only consider whole streets (i.e. it cannot look at individual trees in isolation).
For the avoidance of doubt, there is no other mechanism for an individual or
group of individuals to refer a proposal to the Panel.
The Panel will determine what evidence it needs. This may include:






Results of the survey of households
Reports on individual trees
Oral evidence from residents of the street affected – the Panel will
determine whether it wishes to receive oral evidence, although this
will only be permissible from residents of the street(s) affected, and if
so how it wishes to receive this evidence
Oral or written evidence from Sheffield City Council and/or Amey

The Panel will provide its advice to Sheffield City Council, who will then
determine what action to take in response. The Panel’s advice will be placed
on the Council’s website, alongside the Council’s response to that advice.
The Panel will not give advice about other aspects of the Streets Ahead
programme, except insofar as advice about a tree or trees impacts on another
aspect of a scheme’s design.
6. Frequency of Meetings
The Panel will meet as often as is required, depending on how many
proposals are referred to the Panel. The Panel will seek to provide advice
within four weeks of a proposal being referred to it.”

115 SCC also published information about the process, which stated

2

For these purposes, household is defined as any property with an address on the street/s in question. A
majority means a majority of the surveys returned, not a majority of the surveys issued. There will be one
survey per household.”

“The process
Those residents living on streets where tree works are proposed will be sent a
survey letter.
This letter will detail the works that are planned and to go online to complete the
survey to inform us about whether they agree with the proposals or not. If
residents do not have internet access, there will be details in the letter of how to
get a paper copy.
All residents will have 2 weeks from the survey opening to complete them, with
the closing date stated clearly in the letter.
Once that particular survey has closed, all those completed surveys will be
analysed and if 50% or more of the responses do not agree with the proposals,
then these streets will be referred to the panel.
The panel will then receive all the information about the proposals, the survey
results and residents comments.
The panel will then discuss all the relevant information and compile a report of
their advice and provide this back to ourselves.
No timescales have been set as to how long the panel can or should take to assess
all the details.
All the reports that are produced for each street that is referred will be published
below.” (as they were conducted the website attached pdf copies of 3 sets of tree
survey results)
116 I turn now to the events which led up to the issue of proceedings.
117 Mr Walshaw’s evidence is that in November 2015 the survey process started under ITP.
SCC had distributed copies of a survey questionnaire. It centred on the question of
whether the respondent agreed or disagreed with the proposal for the trees on his/her
street/road. If a respondent could not deal with the matter online, a telephone number
was provided to get a paper copy as it would have related to a particular road. The
Court was provided with a paper copy. It included the following:
(a) the survey set out the proposals for the street in question, including a map showing
the trees to be removed, and the reasons why SCC said it should be removed, and
details of the proposed replacement tree;
(b) it asked the Respondent to rate the street on a grid with answers “Very Good”,
Good”, “Poor”, “Very Poor”, and “No Opinion” relating to the current state of the
trees, the current standard of the road surface, the current standards of the
pavement surfaces, and the current overall appearance of the street;
(c) it asked if the respondent agree with the proposals with Yes and No tick boxes;

(d) if the answer was No, it asked why the proposals were not supported, and gave
room for a reply;
(e) it also provided another space for “other comments about the proposals for trees
on your street;”
(f) if a Respondent wished to do so, s/he could provide their name, email address and
telephone number. It also attached an optional questionnaire on age, gender,
ethnic or cultural background and employment status, disability and whether the
Respondent was a carer.
118 Although the standard response period was 14 days, 21 days was allowed over the
Christmas period. There were also 146 telephone calls of which 75 sought a paper
copy. Each provided an email address, to which SCC sent a survey form. The relevant
links were also posted on to the Sheffield Tree Action Group Facebook page. Periods
for response were reopened or extended again. In the event the range was from 19 to 42
days. There were some teething problems over matters such as the rather lengthy
internet address being mistyped. A shorter address was then used. There was also an
internal error at SCC which failed to forward 146 replies. However that was picked up
and each of those respondents were contacted individually by email. I am satisfied from
Mr Walshaw’s evidence that all the teething problems were addressed. Significantly
there is no evidence at all of anyone who wished to participate in the exercise but was
unable to do so.
119 Mr Walshaw’s evidence is that thus far, the ITP has received the results of the first of
three phases. The ITP has started its programme of inspections, and has included visits
to and discussions with residents. Some other written representations have been
received by SCC, which have been passed to the ITP.
120 The ITP has written to SCC on three occasions
(a) On 29th December 2015 to enquire whether the trigger level for referral was 50%
of responses or of households (it is of responses)
(b) On 9th February 2016 it proposed immediate action in connection with a tree on
health and safety grounds;
(c) On 16th February 2016 it sought information, and a meeting with SCC officers and
Amey personnel to discuss alternative engineering solutions in three roads in
Dore, including Abbeydale Park Rise.
121 Mr Walshaw also gave evidence that written representations made to Councillor Fox
were reported to the ITP.
122 The Claimant makes complaint about aspects of the ITP process:
(a) the choice of members being made by SCC;
(b) he asserts that members of campaign groups should have been involved;
(c) no-one on the panel is concerned with environmental or health issues;

(d) it is unclear how the panel will make its recommendations, over what timescale, or
whether its ad vice is binding;
(e) an FOI request as to how residents could have an input has not been answered;
(f) so far as the survey is concerned, he complains that sometimes the internet links
did not work;
(g) he contends that the survey did not allow those who agreed with the proposals to
say why;
(h) if the threshold of 50% is reached, the views of others would not be considered at
all;
(i) he identified the confusion about whether the 50% related to households or
respondents;
(j) he objected to the inclusion of the diversity etc questionnaire.
Mr Dillner points out that of 80 street surveys completed by 19th January 2016, 42 had
been referred to the ITP. The response rate was low, with 40% below 20% and 40%
below 10%. But one must also note that in fact, in two of the phases (Dore and the area
west of the City Centre including Fulwood) the majority of streets surveyed had
majorities against the proposals.
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124 On 2nd January 2016 felling was resumed, in streets where the 50% threshold had not
been reached. None of the evidence filed in this claim is given by any residents of those
streets.
125 On 3rd February 2016 there was a full Council meeting, at which was presented a
petition signed by 6,500 signatures opposed to felling in Nether Edge. Given the way in
which the claim is put, it is important to note the wording of the petition. Its opening
paragraph read as follows:
“We, the undersigned, refute the assertion that the felling of trees in Nether Edge
Sheffield is necessary. Instead we demand, and believe it imperative, that
sensitive engineering solutions be adopted and implemented to enable the long
term retention of these trees.”
Subsequent paragraphs gave the reasons for that demand. It expressed the view that
sensitive engineering solutions presented a sustainable solution. It drew attention to what
it saw as the effect on the ecology and biodiversity. It complained that the saplings which
were a replacement could not amount to a proper replacement. It contended that:
“Much of Nether Edge is deemed (sic) a Conservation Area, these trees are an
irreplaceable part of Sheffield’s heritage and cannot be allowed to be destroyed.”
126 It follows that SCC was not being asked by the petition to do anything about the felling
of any trees other than those in Nether Edge. Nor does the petition ask that the felling
of trees cease, albeit that that is the effect of the observations that are made. Further, the
petition raised no issue about consultation.

127 There were also questions from the public about the felling of trees. Councillor Fox
spoke on behalf of the City Council, and the presenter of the petition, Ms Mountain,
exercised her right to respond. The Full Council rejected a motion to refer the petition
to the Scrutiny Committee and resolved:
“That this Council:(a)
(b)

(c)
(d)
(e)

is working towards a strategy to maintain and replace the city’s street tree
stock to maintain our green status;
notes that the trees that are now being replaced have been subject to
consultation surveys with local residents and trees are only being replaced
where the majority of local residents have indicated support for the
proposals;
notes that where residents have objected to the proposals they have been
referred to the independent tree panel which will provide advice to the
Council;
commits to being open and transparent with the Sheffield public ensuring all
relevant information is available in the public domain; and
is committed to delivering the Streets Ahead programme which is
improving Sheffield’s highway network for future generations.”

F THE HISTORY OF THE PROCEEDINGS, INCLUDING THE CLAIM FOR AN
INJUNCTION
128 No letter before action was sent, nor any letter complying with the pre action protocol.
An application was made on the day after the Full Council had met, whereby the
Claimant sought to challenge what it said was
“the decision of the Sheffield City Council refusing to cease to fell trees in connection
with the Streets Ahead Project taken at a full council meeting.”
129 The Claimant sought urgent consideration by an application of 5th February 2016, and
sought an interim injunction preventing the felling of trees. Dove J granted that
application on 5th February 2016, at which point SCC had not been able to make any
submissions or file any Acknowledgement of Service. Dove J recorded that he was
granting an interim injunction in the short term pending further investigation of its
chances of success. He noted also that if the trees were felled, the substance of the
claimant’s case would have been substantially undermined. He granted the injunction,
with the saving that a tree could be felled if an appropriately qualified independent
arboricultural report has recommended in writing that a tree presents an immediate
danger to health and safety.
G THE CASE FOR THE CLAIMANT
130 The Claimant’s starting point is that SCC has failed to act, when there was a challenge
to its decision to fell trees, which it declined to accept at the Council meeting of 3rd
February 2016. He says that a refusal to revoke an unlawful policy or practice is
amenable to judicial review, and cites R (McCarthy and Stone) v Richmond BC [1992]
2 AC 48. SCC whether by itself or through the cabinet member Councillor Fox had the

power to cease the felling of trees in response to the petition seeking the cessation of
felling.
131 Mr Streeten says that in any event each act of felling represents a new decision which is
challengeable; see Hammerton v London Underground Ltd [2002] EWHC 2307
(Admin) at [196]-[197].
132 His first ground of challenge to the felling of trees is based on what he says was a
breach of SCC’s duty to consult residents before felling took place. He submits that
(a) the duty arose out of a legitimate expectation given by SCC that it would consult
before felling. It arose from
(i) what was said about the Tree Walks. One such walk resulted in a tree not
being felled;
(ii) the calling of the meeting on 8th June 2015, which was called to listen to
people’s views;
(iii) the establishment of HTAF, which was both to consider policy and to help
discuss and consult with people in relation to highway trees;
(iv) The resolution passed at the meeting of 7th October 2015 recited above.
(b) The HTAF has not met since September. The subsequent ITP statement of
November 2015 cannot satisfy the legitimate expectation created earlier;
(c) SCC has held itself out since then as engaging in consultation. Its Executive
Director described it as an “extensive consultation on trees” (letter 4th February
2016);
(d) the scope of the duty is to be found in the “Gunning” or “Sedley” criteria set out
in R(Moseley) v LB Haringey [2014] UKSC 56 at[24]-[25].
133 The consultation exercise (the ITP) failed to meet the required standard because
(a) if the 50% threshold were met, none of the qualitative responses would be
considered whereas they remained a qualitative consideration;
(b) the time for consultation was “woefully” short. At least 12 weeks should have
been allowed;
(c) the survey was presented as a fait accompli as to whether the trees were dead,
dying or diseased, when other engineering solutions existed to save trees.
(d) it allowed only one vote per household, whereas there could be disagreement
within those resident at an address;
(e) it was wrong to look only at the number in a particular street. One had to look at
the whole area;

(f) the survey was badly organised, with some residents not receiving letters, website
problems and references to deadlines missed in earlier letters;
(g) the low turnout showed that it was inadequate. Mr Streeten summarised this as
saying that for ordinary people it was “too much of a hassle.”
134 On his second main ground, he said that
(a) the works amounted to an engineering operation that would normally require
planning permission. Tree felling could amount to an engineering operation.
Whether it did so was a matter of fact and degree. Re-tarmacking or repaving
could constitute an engineering operation: see R.F.W.Coppen etc v K.J.BruceSmith (CA) [1998] JPL 1077;
(b) the words “exclusively for the maintenance” (in s 55(2) (b) TCPA 1990 must be
construed harmoniously with Annex II para 13(a) of the EIA Directive, which
refers to “any change.” There is a conceptual difference between “refurbishment”
and “maintenance”- see C 142/07 Ecologistas en Accion- CODA v Ayuntamiento
de Madrid [2008] ECR 1-6097;
(c) the Streets Ahead contract refers itself to “improvements” and “rehabilitation” as
does other publicity by Amey;
(d) Mr Caulfield’s evidence for SCC refers to “bringing the standard of the
carriageway up to a good standard.”
135 By virtue of the Town and Country Planning (Environmental Impact Assessment)
Regulations 2011 (“TCPA (EIA) Regs”) Reg 3, there is a prohibition on the grant of
planning permission for “EIA development” without consideration of environmental
information. EIA development is land falling within the descriptions in Schedule 1 or
which is likely to have significant effects on the environment by virtue of factors such
as its nature size or location. The table in Schedule 2 contains “any change or
extension of development listed in paragraphs 1-12 of this table, where that
development is already…..executed……. where the development as changed or
extended may have significant adverse effects on the environment”. The construction of
a road of over 1 hectare falls into paragraph 10. Mr Streeten submitted that these works
constituted such a change or extension, and the change or extension may have
significant adverse effects on the environment.
136 Provision exists in the Regulations (see Regs 4-6) for screening opinions to be sought
from the local planning authority or the Secretary of State.
137 He continued that
(a) the question was whether there was a real risk of adverse environmental effects.
The “Environmental Scoping Opinion” put forward was inadequate because it
failed to refer to the effect of trees on air quality and human health, did not treat
trees as community assets, and did not refer to trees in the context of drainage. It
was also wrong to refer to only temporary disruption of habitats during the work
period, and to regard the replacement trees as ensuring that there would be no net
loss;

(b) he said that the screening opinion was inadequate because it failed to look at
indirect, secondary or cumulative effects. The effect of the replacement trees
would not be compensatory because they would take 15 to 40 years to provide
meaningful benefits: that the saplings had been misdescribed as extra heavy
standards; that some trees would fail to take; and that the expert evidence was that
it took a replacement programme of between 5 and 17 trees planted to 1 felled to
achieve neutrality;
(c) he held out Mr Crane’s approach as a proper assessment of the risk of harm;
(d) he argued that a tree’s contribution to the setting of a Conservation Area is a
material consideration- relying on R(McLellan} v LB Lambeth [2014] EWHC
1964;
(e) he submitted that the intensity of review is higher in Aarhus cases, relying for that
proposition on obiter dicta in R (McMorn) v NE [2015] EWHC 3297 per Ouseley
J.
138 As to the EIA Directive, he submitted that:
(a) the felling of trees fell within it, and it had direct effect. However he accepted in
Reply, after the submissions of Mr Honey and Mr Buley, that it only applied if the
tree was felled as a result of works;
(b) one should apply the precautionary principle (Recital 2) and ensure that
development consents for projects which are likely to have significant effects on
the environment should only gain consent after an assessment of those effects;
(c) The wording of Article 2(1) plainly imposes a requirement for development
consent. The purpose of the Directive would otherwise be undermined: see C2/07
Abraham v Wallonia [2008] Env LR 32;
(d) SCC and Amey are wrong to contend that it is only new construction of a road
that requires consent: see C 142/07 Ecologistas en Accion- CODA v Ayuntamiento
de Madrid [2008] ECR 1-6097. A change to a construction project, which this
amounts to, or a change made by physical interventions that alter the physical
reality of the space is enough to amount to a project: see the opinion of the
Advocate General in C-275/09 Brussels Hoofdstedelijk at [21]. This is an example
of unusually disruptive work, as per Commission Guidance at page 58.
139 If ground 2(a) succeeds there has also been a failure to have regard to the duty under s
72 LBCAA 1990 , which states
“General duty as respects conservation areas in exercise of planning functions
(1) In the exercise, with respect to any buildings or other land in a conservation
area, of any functions under or by virtue of any of the provisions mentioned in
subsection (2), special attention shall be paid to the desirability of preserving
or enhancing the character or appearance of that area.

(2) The provisions referred to in subsection (1) are the Planning Acts
and………………………………………
(3) ……………………………………………”
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THE CASES FOR SHEFFIELD CITY COUNCIL AND AMEY

140 SCC through Mr Honey argues that:
(a) this is not a challenge to the Streets Ahead programme, which had been under way
for over 3 years, or to the lack of an EIA, but to an alleged refusal to cease to fell
trees;
(b) what is said at a Council meeting, including resolutions, does not constitute a
decision by SCC on the topic of highways. He referred to the code for decision
making now in force as a result of the amendments made by the LA 2011;
(c) in the context of Streets Ahead, the oral contributions of a Cabinet member during
a debate at a full Council meeting or public meeting cannot bind the Council, and
it is not reasonable or legitimate to rely on them;
(d) the ITP was not intended to stand in the place of HTAF. The two bodies have
different functions. HTAF was not established to consider individual trees, but
matters of policy and approach. Nothing was said which could lead to the
legitimate expectation that it would be a mechanism for considering the felling of
individual trees;
(e) the Claimant cannot satisfy the requirement that the representation must be clear,
unambiguous and unqualified, and that it was reasonable and legitimate to rely
upon it;
(f) there was no legitimate expectation of a full, qualitative consultation. The ambit of
what SCC said it would do is contained in the statement of 4th November 2015.
Nothing else said in a meeting, by an officer or in an email can support the
existence of the legitimate expectation which the Claimant alleges.
141 SCC through Mr Honey further contends that
(a) the Gunning principles (set out in R(Mosely) v Haringey LB [2014] UKSC 56 at
[25]) do not apply if the ITP survey process was not a formal consultation process
of the type which attracts them;
(b) there is no evidence at all that anyone was unable to respond to the survey;
(c) any glitches in the survey process were ironed out;
(d) sufficient time was given for responses to be made.

(e) comments on the survey forms are given to the ITP where a reference is made. No
resident has complained of any inability to answer because of time constraints;
(f) there is nothing in the survey forms which presents the proposals as a fait
accompli;
(g) the material provided relating to the proposals gave ample materials and reasoning
to show why the proposals were made.
142 So far as the Environmental Assessment point is concerned, Mr Honey
(a) set out the matters relating to the HA 1980 set out above. He then submitted that s
55(2)(b) TCPA 1990 meant that only works which went beyond pure maintenance,
and which would have significant adverse effects on the environment, amounted
to development;
(b) argued that it is not for the Court to determine whether there would be such
significant adverse effects, but that it is for the relevant authority to determine;
(c) in Jackson v Norfolk CC [2014] EWHC 332 (Admin) it was held that an EIA was
not required where the works were improvement and the authority had decided
that there were no significant adverse environmental effects, because of the effect
of s 55 (1)(b) of TCPA 1990. The deputy judge in that case rejected an argument
that there should be a purposive reading so that an EIA was required;
(d) in R (LTDA) v Transport for London [2016] EWHC 233 (Admin) Patterson J
emphasised that the issue of whether there are significant adverse environmental
effects in the context of improvements under s 55(2) (b) is a matter for the
decision making authority is a matter of planning judgment for the authority
concerned, only reviewable on the basis of an error of law or irrationality (see
[63]). It is not one to be determined by the Court, whose task is one of considering
that the conclusion was irrational, or reviewing the process;
(e) the Claimant has exaggerated the extent of felling which will be required. The
figure of 10,000 to which the Claimant refers is the number of trees removed over
25 years, and takes no account of the number replaced, nor that most street trees
will be retained, nor of the increase in numbers which Streets Ahead will effect,
nor the total number of trees in the City of about 2 million;
(f) as to the EIA Directive, it cannot create a requirement for consent where none
exists in domestic law;
(g) there is no consent here in the sense used in the Directive. Streets Ahead is a
contractual programme. The removal of a tree or any change in the road as a result
of maintenance and repair cannot amount to a project for the purposes of Annex II
of the Directive;
(h) s 72 LBCAA 1990 has no application as there is no exercise of planning function
involved. In any event there is no evidence whatever that SCC have left
Conservation Areas out of account.
143

For Amey, Mr Buley argued by way of introduction that:

(a) the challenge of the Claimant to the decision to refusal to fell trees was a
disingenuous attempt to disguise the fact that the real attack was on the PFI
contract. But the principle of that contract was not open for discussion at that
meeting;
(b) on the first Ground (Consultation) there was no duty to consult shown to exist.
There is nothing wrong with the use of a plebiscite as a means of checking a
proposal to fell a particular tree, to act as a trigger for independent review;
(c) as to the EIA/development consent issue, he argued that there was no need for an
EIA as there was no development consent, and because what happened was not a
project within the meaning of Annex II of the EIA Directive;
(d) so far as the “improvement” argument is concerned, it rested on the fundamental
but mistaken assumption that the felling of trees or other works of repair
constituted development under s 55(2) (b) of TCPA 1990;
(e) Ground 3 (the claimed breach of s 72 LBCAA 1990) depends on the Council
exercising a planning function, which it was not.
144 He then enlarged on those arguments:
(a) the claim is being made almost 4 years after the project started. Even if it were
arguable that an EIA or consultation should have been carried out at the beginning
of the project, it would be wrong to conduct one now simply because SCC had
been invited to do so. Compare the example of R(on the application of Noble
Organisation Limited) v Thanet DC [2005] EWCA Civ 782, where the Claimant
sought to say that an EIA should be ordered at the reserved matters stage of a
consent, when the target of the challenge was the original consent. The Court
regarded that as a collateral challenge and would not permit it. It would be wrong
to permit a similar collateral challenge;
(b) in fact the petition before the Council on 3rd February 2016 was not as described
by the Claimant. The petition only related to the Nether Edge district, and sought
not the cessation of felling, but the use of “sensitive engineering solutions.” That
cannot be construed as calling for an EIA. In any event the full Council had no
power to alter the carrying out of the contract;
(c) the Council had no power at that meeting to decide to cease felling;
(d) the question of consultation was not raised in the petition. It was raised at the
meeting only by a questioner from the floor (Ms Carly Mountain) who asked if
felling would cease until there had been “a proper and fair consultation with the
people of Sheffield.” But that was to ask for a consultation which would be
distinct from the ITP process, which was directed towards the conditions in
particular streets, which was a different kind of exercise. The question of what
fairness requires in a decision is intuitive- see Lord Mustill in R v SSHD ex p
Moody [1994] 1 AC 531. The Court was not being asked to conclude that the
decision to fell a particular tree or trees was unfair because of the role the surveys
played in that decision.

145 Mr Buley referred me to the synthesis of the law on consultation which appears in
R(Plantagenet Alliance Ltd) v Secretary of State for Justice [2014] EWHC 1662 [2015]
3 All ER 261(QB) at [97]-[98]
“97 A duty to consult may arise by statute or at Common Law. When a statute
imposes a duty to consult, the statute tends to define precisely the subject matter of the
consultation and the group(s) to be consulted. The Common Law recognises a duty to
consult, but only in certain circumstances.
98 The following general principles can be derived from the authorities:
(1) There is no general duty to consult at Common Law. The government of the
country would grind to a halt if every decision-maker were required in every
case to consult everyone who might be affected by his decision. Harrow
Community Support Limited) v. The Secretary of State for Defence [2012]
EWHC 1921 (Admin) at paragraph [29], per Haddon-Cave J).
(2) There are four main circumstances where a duty to consult may arise. First,
where there is a statutory duty to consult. Second, where there has been a
promise to consult. Third, where there has been an established practice of
consultation. Fourth, where, in exceptional cases, a failure to consult would
lead to conspicuous unfairness. Absent these factors, there will be no obligation
on a public body to consult (R (Cheshire East Borough Council) v. Secretary of
State for Environment, Food and Rural Affairs [2011] EWHC 1975 (Admin) at
paragraphs [68-82], especially at [72]).
(3) The Common Law will be slow to require a public body to engage in
consultation where there has been no assurance, either of consultation
(procedural expectation), or as to the continuance of a policy to consult
(substantive expectation) ((R Bhatt Murphy) v Independent Assessor [2008]
EWCA Civ 755, at paragraphs [41] and [48], per Laws LJ).
(4) A duty to consult, i.e. in relation to measures which may adversely affect an
identified interest group or sector of society, is not open-ended. The duty must
have defined limits which hold good for all such measures (R (BAPIO Ltd) v
Secretary of State for the Home Department [2007] EWCA Civ 1139 at
paragraphs [43]-[44], per Sedley LJ).
(5) The Common Law will not require consultation as a condition of the
exercise of a statutory function where a duty to consult would require a
specificity which the courts cannot furnish without assuming the role of a
legislator (R (BAPIO Ltd) (supra) at paragraph [47], per Sedley LJ)
(6) The courts should not add a burden of consultation which the
democratically elected body decided not to impose (R (London Borough of
Hillingdon) v. The Lord Chancellor [2008] EWHC 2683 (QB)).
(7) The Common Law will, however, supply the omissions of the legislature by
importing Common Law principles of fairness, good faith and consultation
where it is necessary to do, e.g. in sparse Victoria statutes (Board of Education
v Rice [1911] AC 179, at page 182, per Lord Loreburn LC) (see further above).
(8) Where a public authority charged with a duty of making a decision promises
to follow a certain procedure before reaching that decision, good administration
requires that it should be bound by its undertaking as to procedure provided that
this does not conflict with the authority's statutory duty (Attorney-General for
Hong Kong v Ng Yuen Shiu [1983] AC 629, especially at page 638 G).
(9) The doctrine of legitimate expectation does not embrace expectations
arising (merely) from the scale or context of particular decisions, since

otherwise the duty of consultation would be entirely open-ended and no public
authority could tell with any confidence in which circumstances a duty of
consultation was be cast upon them (In Re Westminster City Council [1986] AC
668, HL, at 692, per Lord Bridge).
(10) A legitimate expectation may be created by an express representation that
there will be consultation (R (Nadarajah) v Secretary of State for the Home
Department [2003] EWCA 1768 Civ), or a practice of the requisite clarity,
unequivocality and unconditionality (R (Davies) v HMRC [2011] 1 WLR 2625
at paragraphs [49] and [58], per Lord Wilson).
(11) Even where a requisite legitimate expectation is created, it must further be
shown that there would be unfairness amounting to an abuse of power for the
public authority not to be held to its promise (R(Coughlan) v. North and East
Devon Health Authority [2001] 1 QB 213 at paragraph [89] per Lord Woolf
MR).”
146 In this case there was no duty to consult by operation of the relevant statutory code. If a
public body chooses to consult, while it must do so fairly, it does not follow that the full
“Gunning” principles are imported; see R (APIL) v Secretary of State for Justice [2013]
EWHC 158 (Admin).
147 There is nothing unlawful about the ITP process:
(a) the 50% figure is not determinative in favour of the felling of a tree. It acts as a
filter. Trees may be referred notwithstanding the 50% figure not being met;
(b) the survey form is simple and straightforward, with a comments box where any
difference of views within the household can be aired;
(c) it is onerous and impractical to survey those living outside the street.
148 On the issue of s 55 TCPA 1990, Mr Buley followed Mr Honey. In addition he
submitted that in applying s 55(2)(b) of TCPA 1990, one has four questions to ask
(a) do the works constitute development under s 55(1)?
(b) are the works to be carried out on land within the boundaries of a road by a
highway authority?
(c) are the works, at least in part, for the improvement of that road?
(d) may the works have a significant adverse effects on the environment?
It is only if the answer to all 4 questions is “Yes” that the works constitute development.
He submitted that the Claimant’s case had ignored questions (a) to (c).
149 The textbook Moore and Purdue “A Practical Approach to Planning Law” (12th Ed
2012) at [26.01] says that the cutting down of a tree does not appear to be development
within the 1990 Act. That explains the use of Tree Preservation Orders, which would
not be required if such works required planning permission and were thus acts of
development.

150 S 72 LBCAA 1990 is irrelevant unless a decision is being made under the Planning
Acts. The Claimant has also overlooked Regulation 15 of the Town and Country
Planning (Tree Preservation) (England) Regulations 2012).
I

DISCUSSION

151 In my judgment the starting point must be SCC’s duties and powers as a Highway
Authority. I shall then consider Grounds 2 and 3, before returning to Ground 1.
Duties and Powers of SCC as Highway Authority
152 It was a perhaps surprising feature of the cases as argued before me (and especially that
of the Claimant) that the nature and objectives of the duties cast on a highway authority
were not addressed in any detail. I have set them out at an earlier stage of this
Judgment. There was a similar lacuna in the Claimant’s case addressing the law relating
to the protection of trees in the Planning Code (by which I mean the statutory code
applied to planning matters, contained in the various Planning Acts).
153 In my judgment, the nature of those duties is important, as are their effect. They set the
context for considering the existence, nature and extent of the SCC obligation to
execute the works in question. The statutory context is also of particular importance on
the issue of the meaning of “improvement” in the Town and Country Planning Act
1990 and in the interpretation and application of the EU Directive on environmental
assessment. It is also very relevant to considering the effect of domestic law in the
Planning Code on the preservation of trees.
Grounds 2 and 3: Issues relating to the need for planning permission, EIA issues and
Conservation Area consent
154 I shall now turn to the provisions of TCPA 1990. It is important to remember that the
Planning Acts form a comprehensive code. It is worth recalling the words of Lord
Scarman in Pioneer Aggregates (UK) Ltd v The Secretary of State for the Environment
[1985] 1 AC 132 HL, where the issue before the House of Lords was whether it was
possible for a planning permission to be abandoned by conduct. Lord Scarman (with
whom the other members of the Appellate Committee agreed) held that there was no
such general principle of abandonment in planning law. At page 140 Lord Scarman said
this:
Planning control is the creature of statute. It is an imposition in the public interest of
restrictions upon private rights of ownership of land. The public character of the law
relating to planning control has been recognised by the House in Newbury District
Council v. Secretary of State for the Environment [1981] A.C. 578. It is a field of law in
which the courts should not introduce principles or rules derived from private law
unless it be expressly authorised by Parliament or necessary in order to give effect to
the purpose of the legislation. The planning law, though a comprehensive code imposed
in the public interest, is, of course, based on the land law. Where the code is silent or
ambiguous, resort to the principles of the private law (especially property and contract
law) may be necessary so that the courts may resolve difficulties by application of
common law or equitable principles. But such cases will be exceptional. And, if the
statute law covers the situation, it will be an impermissible exercise of the judicial
function to go beyond the statutory provision by applying such principles merely

because they may appear to achieve a fairer solution to the problem being considered.
As ever in the field of statute law it is the duty of the courts to give effect to the
intention of Parliament as evinced by the statute, or statutory code, considered as a
whole.
Parliament has provided a comprehensive code of planning control."
155 In that context I turn now to section 55 of the TCPA 1990 which defines “development”
in the context of planning control. It is only acts of development that require the grant
of planning permission (s 57 TCPA 1990). The relevant development consent is the
planning permission given as a result of s 57. The relevant parts of s 55 in its amended
form are:
“55 Meaning of “development” and “new development”.
(1) Subject to the following provisions of this section, in this Act, except where
the context otherwise requires, “development,” means the carrying out of
building, engineering, mining or other operations in, on, over or under land, or
the making of any material change in the use of any buildings or other land.
(1A)For the purposes of this Act “building operations” includes—
(a) demolition of buildings;
(b) rebuilding;
(c) structural alterations of or additions to buildings; and
(d) other operations normally undertaken by a person carrying on business
as a builder.
(2)The following operations or uses of land shall not be taken for the purposes of
this Act to involve development of the land—
(a) ………………………………………………………………
(b) the carrying out on land within the boundaries of a road by a highway
authority of any works required for the maintenance or improvement of the
road, but, in the case of any such works which are not exclusively for the
maintenance of the road, not including any works which may have
significant adverse effects on the environment” (My italics)
156 The words in italics were added by regulation 35 of the Town and Country Planning
(Environmental Impact Assessment) (England and Wales) Regulations 1999, which
brought into domestic effect the predecessor to the current EIA Directive.
157 As Mr Honey pointed out, the Planning Code uses the same meaning for
“improvement” as does the Highways Code in HA 1980, as can be seen from the
interpretation section ( s 336) in TCPA 1990:
“ “highway” has the same meaning as in the Highways Act 1980;

“improvement”, in relation to a highway, has the same meaning as in the
Highways Act 1980”
158 Mr Streeten, without ever addressing the definition of “improvement” in the two Acts,
contended that “maintenance” in section 55(2) (b) cannot include substantial repairs,
which he contends would amount to improvement. Had he addressed the definition of
“improvement” this argument could never have been advanced. In my judgment his
argument cannot be right. To interpret “maintenance” thus requires one to adopt a quite
different meaning from that given in the HA 1980 and TCPA 1990. It also requires one
to insert additional words into s 55 (2) (b) to the effect that there is a limit on the scale
of works of maintenance, and that those on a large scale which have significant adverse
effects constitute development. It is plain from the words of s 55(2) (b) that the
question of whether significant adverse effects would be caused only arises where the
works are not exclusively for the maintenance of the road. It is of course significant
that this subsection is that intended to transpose the requirements of the Directive into
domestic law.
159 Nothing turns on the use of “road” rather than “highway” in section 55. “Road” is not
defined as such in either statute, but it has been addressed otherwise. It was stated in
Sadiku v DPP [2000] RTR 151 at 163D per Tuckey LJ that “the concept is one of a
thoroughfare or a way of communication ordinarily to be thought of as a way." Albeit
that the judgment was strictly deciding it as a matter of fact, it was held by the
Divisional Court in Alun Griffiths (Contractors) Ltd v Driver and Vehicle Licensing
Agency [2009] EWHC 3132 (Admin) [2010] RTR 7 that where the verges are
maintained by the highway authority, they are part of the “road” for the purposes of
Road Traffic legislation. That common sense approach must apply in the case we are
dealing with here. In every case drawn to my attention, one is dealing with a common
form of urban road consisting of a carriageway (for vehicle users) and pavements or
footways (for pedestrian users) separated by verges.
160 The Claimant’s case also overlooked the important matter of law that if a tree adjoining
a highway is a source of danger, or obstructs traffic, that would constitute a public
nuisance which could be removed by complaint to the magistrates’ court or by action in
the civil courts. The fact that the tree, or a number of them, are attractive is not a
defence to such an action. It is likewise the duty of the highway authority, again
enforceable in the Magistrates Court, or by action for damages in the event of damage
or injury, if a highway tree causes danger or obstructs traffic, for it too would then be a
public nuisance. It is no defence to a complaint or action that the tree or trees are
visually attractive or of potential or actual ecological or other environmental value. Nor
is it a defence to a complaint or action based on want of maintenance or repair that the
relevant works could not be carried out because they would disturb a tree or trees that
were attractive or otherwise valuable.
161 Mr Streeten argued that if a road was in poor repair and needed substantial works, such
as relaying the base course and the tarmac, that amounted to an “improvement” and not
maintenance. His case was that if the road had been left unattended to for some time,
and needed substantial works to restore the fabric of the highway, that would amount to
an “improvement.” In my judgment that is unsustainable, and had attention been given
to the relevant statutory provisions, it could not have been argued. For the definition of
“maintenance” in the HA 1980 expressly includes repair. A repair is still a repair even if

the works involved are more substantial because there has been inadequate maintenance
in the interim. It would be an astonishing result of this litigation if it transpired that no
highway authority could carry out substantial works to repair a road (even in an
emergency situation) unless, if they had significant adverse environmental effects, it
went through the process of an environmental assessment, and then if it did, then had to
seek and obtain planning permission. That is the consequence of Mr Streeten’s
argument.
162 One notes also that both the HA 1980 and the TCPA 1990 in the passages cited above,
but again not referred to in the Claimant’s submissions before me, draw a clear
distinction between maintenance (including repair) which it is the authority’s duty to
perform, and improvement, which it has the power to carry out. That is a common
sense distinction. No-one rational would or could expect that a road would never need
repair, nor that a tree within a highway could never become obstructive or dangerous to
pedestrian or vehicular traffic. A body entrusted with the repair of highways should be
under an obligation to keep in repair that which is there, whereas one electing to carry
out new works of improvement must rightly go through the proper processes to see if
its proposal is acceptable. The maintenance of the highway in good repair, and its being
kept clear of anything which was a source of danger or obstruction, is what anyone
would expect to occur, and indeed complain about if not carried out, which is why the
common law did, and now the HA 1980 does, provide for remedies if the authority does
not do so, whether by complaint to the Magistrates’ Court, or by action in the event of
injury or damage.
163 The duty to maintain and keep in repair relates to the fabric of the highway, serving the
purposes of the highway, of passage and repassage. That duty does not extend to
maintaining or retaining the trees growing within it.
164 It is otherwise in the case of changes to the line or nature of the highway, or
enlargement of the built or engineered works within them, where what is provided is
not the replacement of what was there before. Section 62 and its successors in HA 1980
provide for changes which amount to improvements. To take an example I raised in
argument, one might have an area within the highway, and which often contains trees,
which the authority wished to use to provide extra capacity or visibility at a junction, or
to widen the carriageway or pavements. That would be an improvement, which would
alter the width and extent of the carriageway, and would be an improvement both as a
matter of common sense, but also as a result of the statute and the terms of section 62 of
HA 1980. That is to be contrasted with the situation of replacing that which existed
before and whose state of repair required its replacement.
165 There can of course be some acts of repair which involve a change to the appearance of
the highway: they may consist of works (e.g. the new kerbs or manholes are of a
different design because kerbstones and manholes of the original designs are no longer
available) or of the removal of something which has become a source of danger or an
obstruction to the free safe passage of traffic, such as a tree which is diseased, or
overhanging branches. Their removal will be an obvious visual change, but it cannot be
said that they would amount to an improvement in the sense used in the statute.
166 In that context, what is the position with regard to the felling of trees in the context of
the EIA Regulations? Mr Honey says, rightly, that the act of felling a tree does not
amount to an act of development under s 55 of TCPA 1990. As already noted, it is not a

building, engineering or other operation. It is necessary also to consider the provisions
of the Planning Code insofar as it relates to the felling or lopping of trees. That is not
treated as an act of development under s 55, and the felling of trees is not something to
which the sections of the Act dealing with the grant of planning permission for
development (Part III) are addressed. The provisions relating to trees are a “special
control” under Part VIII. As a general rule (but to which there is an important exception
relevant here) , express consent is required for the felling or lopping of trees, if, and if
only, they are protected by a Tree Preservation Order (“TPO”) (see s 202C TCPA 1990)
or lie within a Conservation Area (see s 211 TCPA 1990).
167 It is not suggested here that any of the highway trees in this case are covered by a TPO.
It was suggested that some may fall within a Conservation Area. However I was not
taken by Mr Streeten or by any part of the Claimant’s case to the relevant provisions,
which are important. The felling or lopping of trees is permitted in a Conservation Area
if (inter alia) the tree is dead, or is carried out in compliance with any obligation
imposed by or under an Act of Parliament or so far as may be necessary for the
prevention or abatement of a nuisance (see Regulations 13-14 of the Town and Country
Planning (Tree Preservation) (England) Regulations 2012). This is another part of the
relevant Code never cited or referred to in the Claimant’s case.
168 It follows that provided the felling or lopping of the tree is carried out in pursuance of
the duty to maintain (and thus repair) already identified, there is no requirement for
consent to fell the tree. (It will of course be remembered that an interference with the
highway amounts to a public nuisance).The authority cited by Mr Streeten (the first
instance decision by a deputy judge in R (McLellan) v London Borough of Lambeth
[2014] EWHC 1964) does not hold that the duty in s 72 of the LBCAA 1990 applies to a
decision by a local authority to fell a tree in a Conservation Area. It holds the opposite,
which was inevitable as a decision to fell a tree is not an exercise of a power to which s
72 applies. But the deputy judge went on to hold that the fact that the tree was in a
Conservation Area made it a material consideration in the taking of the decision to fell
the tree. But the context in that case was quite different. The tree in question was not a
highway tree, and it was proposed to be felled by the Defendant Council as planning
authority. It was sited next to a listed building, where its landscape value was obviously
important. It was not necessary for the deputy judge to consider the relevant legislation
on highways and obstructions within them. Regulations 13-14 of the Town and Country
Planning (Tree Preservation) (England) Regulations 2012 did not apply to that tree (it
came under Regulation 15, which is to different effect). There is nothing in McLellan
which suggests that consent is required to fell trees, and especially not given the terms
of those Regulations. But in any event in this case, I was not directed in the evidence to
any trees within a Conservation Area of whose felling complaint was made, although it
was asserted in the 3rd February 2016 that some in Nether Edge fell within a
Conservation Area. Further, as the documents set out above describe, Amey and SCC
were having regard to the presence of trees in Conservation Areas. But even then, as
already noted, and even assuming that consent is required in a Conservation Area to fell
highway trees, if the repair of the highway cannot be achieved without felling them,
there will be a strong case for the felling to proceed.
169 It must also be noted that while there is a requirement in those domestic Regulations
which apply the EU Directives for environmental assessment in the case of trees, it only
applies to projects of deforestation on sites of at least 1 hectare in size (0.5 ha in a

National Park); see Environmental Impact Assessment (Forestry) (England and Wales)
Regulations 1999 Schedule 2 paragraph 2. This project cannot be called deforestation.
170 It follows from the above that:
(a) the execution of works in the highway to repair it does not constitute development
and therefore requires no planning permission;
(b) the removal or lopping of trees requires no planning permission in any event;
(c) the removal or lopping of highway trees in a Conservation Area requires no consent
under s 211 TCPA 1990 if carried out in pursuance of the duty of the highway
authority to maintain the highway, keep it in repair, and free of sources of danger or
causes of obstruction;
(d) there is therefore no question of a development consent being required for the works;
(e) no planning function arises relevant to s 72 LBCAA 1990;
(f) at most, the fact that a tree could contribute to the appearance and character of a
Conservation Area could be a material consideration. There is no evidence at all that
Amey and SCC failed to take it into account.
171 It follows in my judgment that the Claimant’s case on the requirements of domestic law
was fundamentally misconceived, and wholly overlooked the relevant statutory
provisions. It is most unfortunate that an application was advanced for urgent
consideration, let alone at the permission stage, in which important parts of the
statutory codes were never addressed.
172 I turn to consider whether the carrying out of such works of repair, or the removal of
trees, requires assessment under the EU Directive. The claimant’s case is that the
former does so, because the works being carried out constitute an “improvement.” (Mr
Streeten conceded that the felling of trees per se under these circumstances falls outwith
the Directive). The Directive applies (Article 2(1)) to projects “before consent is
given.”
173 Assuming that the Directive has direct effect, Mr Streeten then argued that, as the
words of paragraph 13 of Annex II are “any change or extension of projects listed in
Annex I or this Annex, already……….executed………which may have significant
adverse effects on the environment (change or extension not included in Annex I)” then
these are works to change or extend roads which would fall within Annex II paragraph
10(e).
174 In my judgment, that is not directed at works of maintenance or repair in the sense
apposite to what occurred here, but at the replacement of a feature of the road by
something different. In the case of maintenance (including repair) nothing need have
changed from what was originally envisaged. The fact that it may produce something
different in fact is not material, provided that it constitutes works of maintenance
(including repair). For no-one could ever expect that a road, once built, would never
require maintenance or repair, nor that such maintenance or repair could not involve the
replacement of worn out or damaged parts of the highway, be they kerbs, tarmac,

drains, base course or other features of a road and its pavements. Nor would anyone
rational expect that when the time comes round for repair, that the same kind of
constituent parts e.g. culverts, drains, kerbstones etc., would still be available in
unchanged form and appearance, or that some innovation had not altered the
specification to be used.
175 Further, no one could sensibly argue that a highway would be “changed” in the sense
used in the Directive if a tree within the highway had become diseased or elderly and
required removal or replacement, or that a tree which was a source of danger or
obstruction should be removed, or that one which prevented the repair or maintenance
of the fabric of the highway would be removed. None of the works in issue in this case
involve any change or extension to those roads, in the sense there used.
176 I was directed to the European Commission’s “Interpretation of definitions of project
categories of Annex I and II of the EIA Directive” which at pages 57-9 says this:
“Annex II (13)
“(a) Any change or extension of projects listed in Annex I or Annex II, already
authorised, executed or in the process of being executed, which may have significant
adverse effects on the environment.
Directive 85/337/EEC did not explicitly cover modifications of existing projects, with
the exception of 'Modifications to development projects included in Annex I and
projects in Annex I undertaken exclusively or mainly for the development and testing
of new methods or products and not used for more than one year' (Annex 11(12)).
Directive 97/11/EC amended Directive 85/337/EEC so as to include modifications of
existing Annex I and Annex II projects in Annex II (13): 'any change or extension of
projects listed in Annex I or Annex II, already authorised, executed or in the process of
being executed, which may have adverse effects on the environment'.
Directive 2003/35/EC, which amended Directive 85/337/EEC, among others, and
Annex II (13) came into effect on 25 June 2005, introduced a new Annex 1(22 )80
category including changes or extensions of projects listed in Annex I where such a
change or extension in itself meets the thresholds, if any, set out in Annex I. These
project modifications therefore need to undergo an environmental impact assessment
according to Article 4(1) of the Directive. Changes or extensions of existing projects
not included in Annex 1(22) fall within Annex 11(13) (See Box 1).
The evolution over time of the wording of the EIA Directive concerning project
modifications reflects the case law of the Court on this subject. On a number of
occasions, the Court has dealt with the issue of whether a project should be interpreted
as a new project or a modification of an existing one, and how the project is then
covered by the requirements of Articles 4(1) and 4(2) of the Directive.
'Already authorised' in the sense of Annex II (13) means projects for which
development consent has been given.
In Case C-2/07, Abraham and Others, the Court concluded that point 12 of Annex II,
read in conjunction with point 7 of Annex I, to the EIA Directive (in their original
version), must be regarded as also including works to modify an existing airport.
Therefore, works to modify an airport with a runway length of 2100 metres or more
thus comprise not only works to extend the runway, but all works relating to the
buildings, installations or equipment of that airport where they may be regarded, in
particular because of their nature, extent and characteristics, as a modification of the

airport itself. That is the case in particular for works aimed at significantly increasing
the activity of the airport and air traffic.82
In Case C-72/95, Kraaijeveld and others, the Court found that the expression
canalisation and flood-relief works referred to in point 10(e) of Annex II to Directive
85/337/EEC (before amendments by Directive 97/11/EC) should be interpreted as
including not only construction of a new dyke, but also modification of an existing
dyke involving its relocation, reinforcement or widening, and replacement of a dyke by
constructing a new dyke in situ, whether or not the new dyke is stronger or wider than
the old one, or a combination of such works (paragraph 42). It should be noted that, at
the time when the Court delivered its judgment, Annex 11 (13) was not in the EIA
Directive. Therefore, the Court interpreted this modification in the context of the main
project category, i.e. Annex 11 (10) (e).83
In the context of Annex II (13), a question may arise on how to interpret rehabilitation
works and whether such rehabilitation schemes would fall under this Annex II (13)
category of projects. Rehabilitation schemes could fall into two categories.
The first category comprises those cases in which rehabilitation is no more than
renewal of worn or decayed parts. It might be thought of as large-scale maintenance.
When the project has been rehabilitated, it is as good as if it was newly built but it is
not different from or more extensive than the original project. Subject to two caveats,
this type of rehabilitation is not considered to come within the Directive's scope.
(i) The first caveat is that rehabilitation may include the use of new materials
to replace the original ones even though the capacity of the network remains
unchanged. For example, cement or plastic pipes might be used instead of iron,
copper or clay ones. Strictly speaking, this should be considered as a change to
the original project.
(ii) The second caveat arises if the works needed to carry out the rehabilitation
project will themselves be unusually disruptive (in terms of the screening criteria
in Annex Ill). For example, it might be necessary to destroy a protected habitat in
order to gain access to buried installations such as pipework. Where the Habitats
Directive is concerned, it would be possible to rely on the Article 6 assessment.
Habitats protected under national law might be in a weaker position and here, too,
the EIA Directive could be invoked if there is indeed a change to the original
project (e.g. different types of pipes).
The second category of rehabilitation may include some repair or maintenance (as
above) but its main characteristic is that it changes or extends the project in some
way. For example, a sewerage system might be made more extensive, or have
pumping stations added, or its capacity might be increased. This would amount to
a change or extension and so the project would fall within the Directive's scope
and screening would be necessary. That does not mean that a full environmental
impact assessment would necessarily be required. This would depend on the
individual case and would need to be considered in the light of the Annex II
screening criteria.”
177 I note what is said immediately before caveat (i). It coincides with the interpretation I
have endeavoured to set out in the earlier paragraphs. I am bound to say that I find what
is said at caveat (i) very difficult to accept, and it does not flow from the principles set
out in the two cases cited. A change from an iron pipe to a black plastic one cannot, in
any sensible world, take what is being done out of the scope of maintenance and into
change. Further, the European case law relating to roads does not establish the
proposition contended for. In C142/07 Ecologistas en Accion-CODA v Ayuntiamento de

Madrid [2008] ECR 1-6097, the Third Chamber of the CJEU was considering the
proposal to reroute the Madrid urban ring road by the construction of tunnels. Various
arguments were advanced by the Madrid Ayuntiamento that the proposal was not
subject to the requirement for environmental assessment, including the argument that it
was exempt because it did not amount to “construction” of a road, being works for
refurbishment or improvement. Unsurprisingly that rather bold submission was
rejected. The Court held [36] that
“A project for refurbishment of a road which would be equivalent, by its size and
the manner in which it is carried out, to construction may be regarded as a
construction project for the purposes of that annex” (in that case Annex 1) “(see
to that effect, Case C-227/01 Commission v Spain [2004] ECR I-8253, paragraph
46, and Abraham and others, paragraph 32).”
It follows that the example of the pipes relied on by the Commission is not an appropriate
one. The question is not whether the materials used are different, but whether, looked at
as a whole, the refurbishment would amount to a material change such that it would be
equivalent to a construction project. The fact of the difference may be relevant, but it is
not the determinative question. In that case, the Court was dealing with a substantial road
being put underground into sections of tunnel. I do not accept that the replacement of
kerbstones, or resurfacing the existing carriageway or footway amounts to a construction
project of the kind there described. In any event in this case, I have not been given any
evidence of some feature of the repaired highway structures being significantly different
from those in the pre-existing highway. Indeed, it is the claimant and those who object to
the works who have been asking that different methods of engineering the road should be
deployed.
178 Whatever may be the case with some projects, it cannot seriously be argued in this case
that a change in, for example, the choice of kerbstones or finishing course, has
significant environmental effects, nor were any suggested to me. This case is not about
such changes, but the fact that works of repair involved the loss of trees, or that trees
were removed for other reasons. There is a further reason why this issue does not take
this case further: what is complained about is not about the choice of finish or material,
but the loss of the trees. The fact that trees are felled or lost does not make this a more
substantial construction project.
179 I therefore see no reason to adopt a different approach to the word “change.”
180 It is thus instructive to look again at the list of works in Ladysmith Avenue and
Edgebrook Road, which were cited by the claimant as an example of the works and
removal of trees to which objection was taken, which the claimant gave as an example
of works of “improvement.” In each case, a tree is described in the schedule prepared
by Amey and SCC as “damaging”. The damage is described, consisting in each case of
damage to kerbs or rooting into the carriageway. In each case where removal is
recommended, that decision is made after consideration of whether the damage can be
repaired without removal of the tree, and then the replacement planting is identified.
181 That schedule shows why the Claimant’s case on this ground is unsustainable. In each
case, the removal of the tree is justified by reasons relating to the need to repair the
highway. While the Claimant and others may not agree with the reasons given, it
cannot be said that the reasons given, if they are true, do not justify the removal of the

tree in accordance with the relevant statutory provisions. In that and other cases, points
are taken by the claimant and others who object to the trees’ removal about the visual
merits of the trees, ecological issues and the contribution of the trees to vitiating air
pollution. In the context of the statutory duties imposed on SCC as highway authority,
and in the context of the Planning Code, none of those points are relevant. The only
points raised which are relevant in that context relate to the requirement or otherwise to
carry out the works or remove the tree on maintenance grounds, which as noted above
includes repair.
182 It follows that a decision to carry out works of maintenance (including repair), whether
or not they have adverse environmental effects, is not and was not unlawful. It was not
an act of development, did not require planning permission, did not require
Conservation Area consent, and did not amount to a change for the purposes of the
Directive.
183 The fact that Amey produced documents which seemed to take the form of scoping
assessments cannot amount to a reason for interpreting and applying the law otherwise.
But consideration of the processes engaged in by Amey, and set out above at
paragraphs 46-51 above, shows that in fact Amey and SCC have considered the
potential environmental effects with great thoroughness, albeit that their assessment is
not accepted by the Claimant and those who have objected to the removal of the trees.
184 Even then, the objections on the grounds of environmental effect are only relevant in a
judicial review context if the Claimant can show that the decisions to fell were
irrational in a Wednesbury sense. Some effort was made by Mr Streeten to argue that
the nature of the test was different in an environmental case. He relied on the approach
of Ouseley J in R(McMorn) v Natural England & Anor [2015] EWHC 3297 at[204][205]
204 Mr Maurici accepted that the relevant standard of review for environmental
decisions was the Wednesbury standard; Smyth v Secretary of State for
Communities and Local Government [2015] EWCA Civ 174. But that was because
Beatson LJ had recognised [37] that the Wednesbury standard permitted variations
in the intensity of review to reflect the nature of the interests affected. This was by
way of answer to the concerns of the Aarhus Compliance Committee that
Wednesbury did not meet the required standard of review for substantive and
procedural illegality. An intense form of review was required here because, Aarhus
claim or not, the decisions of NE affected the Claimant's livelihood directly,
without right of appeal, and NE's policy required that licences should not be
unreasonably withheld. But Mr Maurici also contended that even on an orthodox
Wednesbury approach, NE's decision was irrational. Mr Tromans did not accept that
this was an Aarhus claim, nor indeed that any EU point was in play.
205 I have concluded that this is an Aarhus claim, and that a more intensive form of
scrutiny is justified, for reasons I come to in dealing with costs. But whether it is or
is not an Aarhus case, the facts mean that the lawfulness of the decision warrants
close examination.”
185 I regret that I must differ from Ouseley J, albeit with no little diffidence. For if one goes
to Smyth what one finds is a Judgment from Sales LJ, which contains this passage at
[80]-[81]

“80 I do not accept these submissions. In the similar context of review of screening
assessments for the purposes of the Environmental Impact Assessment (EIA) Directive
and Regulations, this Court has held that the relevant standard of review is the
Wednesbury standard, which is substantially the same as the relevant standard of review
of "manifest error of assessment" applied by the CJEU in equivalent contexts: see R
(Evans) v Secretary of State for Communities and Local Government [2013] EWCA
Civ 114; [2013] JPL 1027, [32]-[43], in which particular reference is made to Case C508/03, Commission of the European Communities v United Kingdom [2006] QB 764,
at paras. [88]- [92] of the judgment, as well as to the Waddenzee case. Although the
requirements of Article 6(3) are different from those in the EIA Directive, the multifactorial and technical nature of the assessment called for is very similar. There is no
material difference in the planning context in which both instruments fall to be applied.
There is no sound reason to think that there should be any difference as regards the
relevant standard of review to be applied by a national court in reviewing the
lawfulness of what the relevant competent authority has done in both contexts. Like this
Court in the Evans case (see para. [43]), I consider that the position is clear and I can
see no proper basis for making a reference to the CJEU on this issue.
81 In his submissions, Mr Jones sought to rely on a different Evans case: R (Evans) v
Attorney General [2014] EWCA Civ 254; [2014] QB 855. That case concerned a
different directive (Parliament and Council Directive 2003/4/EC regarding access to
environmental information), which is drafted in materially different terms from the
Habitats Directive (since the Environmental Information Directive requires "access to a
review procedure before a court of law" whereby the court of law can review and make
final decisions of its own: see Article 6, set out at para. [12] of the judgment) and
requiring a materially different scheme of decision-making processes to be followed
(see paras. [42]- [47], [52] and [54]-[68]). By reason of the different context and terms
of the directive in issue in that case, I consider that Mr Jones's attempt to pray in aid R
(Evans) v Attorney General as the relevant analogy for present purposes fails.”
186 In fact, in R (Evans) v Secretary of State for Communities and Local Government
[2013] EWCA Civ 114; [2013] JPL 1027, [32]-[42] Beatson LJ expressly rejected the
idea that the standard of review had been altered by the Aarhus Convention, as pointed
out by Sales LJ. It is worth referring to the way in which Beatson LJ dealt with the
point:
“32 Mr Wolfe's submissions on this part of the application were essentially that the
decisions of this Court which adopted and confirmed the Wednesbury approach either
pre-date the Aarhus Convention and its enactment into EU and national law and
developments in the jurisprudence of the CJEU, or are distinguishable or per
incuriam. He placed particular weight on the Aarhus Convention Compliance
Committee's December 2010 report expressing concern about the Wednesbury
approach. He also relied on the fact that "what are in play here are fundamental
rights", rights to participation in front-line decision-making and the right of access to
a court able to assess the substantive and procedural legality of an environmental
decision: EIA Directive Articles 6 and 11 (formerly 10A) and Aarhus Convention,
Article 9.
33 In fact, the decisions of this court in Bowen-West and Loader were in 2012, and the
decision of the CJEU in Case C/508/03 Commission v United Kingdom (2007) Env
LR 1 in 2006 post-dated those developments. In Loader's case it appears that by the
conclusion of the oral submissions, Mr Pereira, counsel for the claimant, conceded
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that, provided the correct test was applied by the Secretary of State, the court should
approach a challenge to the decision on Wednesbury principles. Notwithstanding Mr
Wolfe's attempt to distinguish that case, the arguments in this case appear in substance
to re-run arguments considered and rejected by this court. See, in particular, Mr
Pereira's submissions set out at [21] – [24].
In Commission v UK, the CJEU stated (at [88] – [92]) that the test required by EU law
is "manifest error of assessment", a test substantially the same as the Wednesbury test.
At [91] the CJEU stated:
"It is also clear from…Commission v Portugal (2004) ECR 1 5517 that, in order
to demonstrate that the national authorities exceeded the limits of their discretion
by failing to require that an impact assessment be carried out before giving
consent for a specific project, the Commission cannot limit itself to general
assertions by, for example, merely pointing out that the information provided
shows that the project in question is located in a highly sensitive area, without
presenting specific evidence to demonstrate that the national authorities
concerned made a manifest error of assessment when they gave consent to a
project."
On this point too, Mr Wolfe, like Mr Pereira in Loader's case, sought to rely on the
decision of the Grand Chamber in case C/127/02 Waddenzee (2004) ECR 1 – 7405.
Although Pill LJ did not refer to this decision in the conclusions section of his
judgment, his conclusion that the Wednesbury test suffices can only be understood as
rejecting the argument that, in this context, assistance for a more intrusive scope of
review is to be obtained from Waddenzee.
The Aarhus Convention and the views of the Aarhus Convention Compliance
Committee do not ultimately assist Mr Wolfe. First, it is clear from the jurisprudence
that the Convention is not part of domestic law or EU law: for example, see Walton v
Scottish Ministers [2012] UKSC 44 at [100]. Secondly, the Compliance Committee
has reached no concluded view that the Wednesbury approach is impermissible.
Moreover, its expression of concern is general and unparticularised. For example, it
only refers to Wednesbury and does not refer to the other established heads of public
law review; error of law, error of fact, and the principles of relevance and of propriety
of purpose which are sometimes insufficiently distinguished from Lord Greene's
residual category, which Lord Diplock termed "irrationality". It also does not identify
the variations in the intensity of Wednesbury review that reflect the nature of the
interest affected.
The cases of Bowen-West and Loader were decided since the Aarhus Convention
Compliance Committee expressed its concern but in neither did this court consider
that put into question the existing approach. The Committee's view and concern is
undoubtedly worthy of respect. But, even if it had reached the view that the
Wednesbury approach does not enable the court to assess the substantive and
procedural legality of the Secretary of State's decision, its view would have had no
direct legal consequence. Thirdly, as far as Article 9 of the Aarhus Convention is
concerned, although this has been brought into EU law as Article 10A of the EIA
Directive, it did not result in the later decision of the CJEU in Commission v UK
criticising the use of the Wednesbury rule.
I have referred to the fact that Mr Wolfe floated before us, but did not propose, a
proportionality test. Any suggestion that the appropriate approach might be
proportionality, however, has to overcome a formidable obstacle. The question for the
Secretary of State when making his screening direction in this case was a question of
fact, albeit not a hard-edged question. Accordingly, the reasons it cannot be subjected
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to a test of proportionality which were identified by Laws LJ in R (Bowen-West) v
Secretary of State [2012] EWCA Civ 321 at [40], a judgment referred to by Pill LJ in
Loader's case, apply here. Laws LJ stated:
"I do not see that there is any true question of proportionality arising in the
present case. We are not concerned with the exercise of a discretion and therefore
we are not concerned with assessing whether a response to a particular aim is or
is not proportionate. We are concerned with a fact-finding exercise. There is
nothing, as it seems to me, in the jurisprudence of the Court of Justice to show
that the conventional English law approach is inapt…."
Mr Wolfe's argument also has to overcome the fact that the Commission's guidance,
as Pill LJ stated in Loader's case at [43], recognised that national planning authorities
have a degree of freedom in appraising whether or not a particular project must be
made subject to an assessment. This was recognised in the Waddenzee case. Here, the
national authority with power to make the decision under the Regulations is the
Secretary of State.
Finally, the argument that the applicant's environmental rights under the EIA
Directive require a proportionality-based standard of review because they are
fundamental rights is also misconceived. The applicant only has such rights if the
development is EIA development. The fundamental right will therefore only incept
once the development is found to be an EIA development.
Mr Wolfe's submissions are largely based on the position of the Aarhus Convention
Compliance Committee. But that body has made no decision and has only expressed
concerns. The questions which Mr Wolfe seeks this court to consider and to refer to
the CJEU have been considered by this court on a number of occasions, including
occasions since the Public Participation Directive. The court has decided in substance
that the standard of review is to be the familiar common law Wednesbury standard.
That was also the position of the CJEU in 2006. The recent cases are all post-Article
10A, and post-Waddenzee. The judges of this court referred to Waddenzee but gave
no indication that it puts into question the Wednesbury approach to review. The only
other recent CJEU case that has been put before us is Commission v UK. That case
gives no support to Mr Wolfe's submission. …………..”
I have also carefully considered Mr Wolfe's submissions on the question of referring
this case to the CJEU, but have decided that, since he was unable to point to any
European jurisprudence taking or favouring an approach that differs from the standard
common law approach to judicial review including the different strands of the
Wednesbury test, his submission that there is sufficient doubt in the position to justify
making a reference is simply not made out.”

I therefore reject Mr Streeten’s submission that there is a different standard of review
in an Aarhus case. He did not refer me to the Court of Appeal authorities which were
contrary to his submission. But even if there were a different test, the evidence from Mr
Caulfield, which I accept and is supported by the assessment documents, and the
description of the programme, shows beyond argument that in the case of each removal
of trees, the reasons for it have been approached properly.

188 It is not the function of this court to take decisions for the democratically elected
decision maker, nor to act as an appeal court on the merits. Disagreements on such
issues are a matter for the ballot box in elections, not judicial review. The most that the
claimant and others have shown is that in some cases it may be possible to have a
different view about the retention of one or more trees. But that does not get close to

showing that any decision to fell made by the City Council was irrational, or one which
no reasonable Council could have made. The view of Mr Dillner and other objectors
that there is an objection of principle to the felling of highway trees cannot be sustained
in the light of the statutory codes.
189 In any event, the application in this case is to quash the decision of the City Council
“refusing to cease to fell trees in connection with the Streets Ahead Project.” The only
grounds upon which it is argued, are on the planning permission/EIA/s 72 ground, and
on the question of consultation.
190 Although many of those who oppose the project have done so on wide ranging grounds,
the actual challenge on the legality of the felling mounted before me was on those two
points. Mr Streeten has not suggested that the Streets Ahead programme was unlawful,
and he has not suggested that the 6 Ds policy was unlawful, nor that its criteria were
unlawfully chosen. He has not suggested, or sought to do so, that the approach as set
out in the Five Year Tree Management Strategy Programme Document as set out at
paragraphs 37 ff above were wrongly chosen or that it omitted anything relevant.
Further, if the Claimant seeks to argue more widely, and that the Streets Ahead
programme was unlawful from the outset, he also runs into the major hurdle that the
programme is now over 3 years old, and this application for judicial review was only
made in February 2016.
Ground 1; the Consultation Ground
191 I turn now to Ground 1, which deals with the Consultation issue. I must start by
reminding those who read this Judgment of an important constitutional matter. While
certain societies have operated a system of decision making whereby citizens were
expected to participate not just in elections but in the making of the decisions, the
relevant political bodies in United Kingdom do not have such a system, save only for
the occasional referendum on specific issues where Parliament has elected to hold one
(as they have done in four cases, all on constitutional matters - membership of the EU
and its predecessor (twice), Scottish independence, and electoral reform) or in the case
of Local Government, in the exceptional cases, relating to governance and finance,
provided for in sections 9M and 52ZG of the Local Government Act 2000 (as amended
by the LA 2011). They do not occur as a matter of course so as to apply to other
decisions within the wide range which a local authority must make, although a local
authority may, if it wishes, hold one. But save for such exceptions, decisions in this
country are taken by elected members, and not on a participatory basis. In England and
Wales, a Council such as Sheffield is a creature of statute, with its members elected at
elections. While a Council can elect to invite participation from members of the public
in meetings or otherwise, there is no overarching right of those residents of a
City/Borough/County/District who are not members of the Council to participate in
decision making.
192 In my judgment there are four relevant questions here:
(a) was SCC under a duty to consult residents of the City before it entered into the
Streets Ahead contract, or drafted the 6 Ds criteria, or before it embarked on
felling?

(b) has anything occurred which has created a duty to consult since then, and on what
terms?
(c) has SCC complied with the form of consultation which it said it would perform?
(d) if not, has that resulted in unfairness?
193 There is no statutory requirement in the HA 1980, TCPA 1990 or any other potentially
relevant statute which requires SCC to have invited representations from the public on
the contents of the Streets Ahead programme or contract, and none was cited to me. (If
however an improvement was proposed, which would count as development because of
its significant environmental effects, then consultation would be required in the process
of planning application and Environmental Assessment.) It follows that if there was a
duty to consult on its terms, or on the 6Ds criteria, it can only have come about if, and
if only, SCC had made a representation that it sought representations upon it. Mr
Streeten relied on no other source for the existence of the duty.
194 So far as the specifics of works are concerned, if they did not amount to acts of
development for the purposes of s 55 TCPA 1990, and if no EIA assessment was
required, then no question of any statutory duty to consult can arise, and none was cited
to me. It follows that if there was a duty to consult on the specifics of works, it can only
have come about if, and if only, SCC had made a representation that it sought
representations upon that matter.
195 Before looking at what was said by those who might be connected with SCC, it is
necessary to deal with the issues that arise about the scheme of governance at Sheffield.
Mr Eccleston’s lucid account describes its features. In short terms, the only person or
body within the Council with the power to take actions or make decisions with regard
to the works was the Cabinet member responsible. In particular the full Council had no
power to do so. As a matter of first principles, while a delegate can bind the delegating
body if acting in connection with a matter delegated to him/her, s/he cannot do so
otherwise.
196 Here, the full Council passed resolutions moved by the relevant Cabinet member (Mr
Fox) in response to concerns brought to the full Council. It was suggested by Mr Honey
that the decisions of the full Council could not be relied on, as it had no authority in
highway matters. I disagree. Standing Orders made the full Council the appropriate
body to debate petitions, and a resolution of that Council must carry some weight. I
reject the idea that such resolutions cannot bind the Council so far as the doctrine of a
legitimate expectation of consultation is concerned. They are capable of creating a
legitimate expectation of the kind contended for here. The issue is whether what
happened did so.
197 While I well understand that some local residents would have wanted to be consulted
on the proposals, there was no duty of consultation before SCC entered into the Streets
Ahead contract, or drafted the 6 Ds criteria, or before it embarked on felling, nor was
any suggested to me.
198 Since then a number of residents have objected to felling taking place, and one may
take it that some now objecting do so now not just to the decision to fell individual
trees, but also to the 6Ds criteria.

199 The first matter relied on by the Claimant is the letter from an employee of the Council
(Mr Wain) to Dr Shetty. The first difficulty the Claimant has is that this was something
held out to Dr Shetty. It was not made to the public at large, and the Claimant does not
suggest that he was informed of it. Secondly, the most the letter said was that the Tree
Walks gave residents a platform to discuss the decision making process, have their
input and raise concerns with key decision makers. Dr Shetty’s interpretation of it, that
there would be a full and comprehensive community consultation before any further
tree works were conducted, cannot be implied by the letter. Thirdly, there is no
evidence that the officer had any authority to hold out any wider offer of consultation in
the sense argued for by Dr Shetty.
200 The next events relied on are what occurred in June to July 2015. There is nothing in
the events at the full Council meeting of 3rd June 2015, or the question and answer
session on 8th June 2015, which could be taken as the Council committing itself to
anything more than a discussion at that meeting, which is what occurred. The full
Council meeting of 1st July 2015 is important. I do not consider that what is said by the
relevant Cabinet member during a discussion can necessarily bind the Council. One has
to look at what the Council resolved, but of course the motion which was passed was
proposed by Councillor Fox. It endorsed the policy, but its terms make it plain that a
moratorium on felling trees was not acceptable. However it endorses the establishment
of the Highway Trees Forum (HTAF), which was “so we can have strategic
conversations with representative bodies, also allowing residents to have a say in their
own neighbourhoods.” That must be read in the light of sub paragraphs (c) and (i),
which show that the 6Ds policy remained unaltered, and that the Council voted that
there should not be a moratorium on the felling of trees. That implies that the HTAF
should be able to discuss matters which were consistent with those two principles.
201 But some notice must also be taken of the word “strategic.” That might imply that it
was not a body which would deal with decisions relating to individual trees. However
in the real world, one could not have a sensible discussion about such issues without
actual examples being cited and discussed. The Minutes of HTAF of 23rd July 2015
show that it looked at issues covered by the 6 Ds.
202 On 7th October 2015 the full Council considered the matter again. It is noteworthy that
it considered that there had been insufficient public consultation around the tree felling
and replacement programme, including its implementation on individual streets. It
regarded the HTAF as a first step in restoring public faith and trust in SCC’s
management of the tree stock, including street trees. It referred to the HTAF as
“(providing) a platform for an open discussion about the issues that affect highway
trees and to open the Council to public scrutiny over decisions relating to highway
trees. It also referred to it “hold(ing) the Council to account over the highway trees
stock, including the Council’s criteria for tree felling and sensitive engineering
solutions.”
203 That resolution, while showing that the HTAF was being held out as a forum for
discussion, cannot be read as stating that there would be any form of moratorium over
tree felling. However, given the fact that discussions would have little point unless held
in advance of tree felling, it must be thought that residents’ views could be brought
before the HTAF and considered. But while that is true, the HTAF was not, nor had
ever been held out to be, a public consultation exercise in any wider sense than a forum
for discussion and scrutiny of the implementation of the programme. The Council’s

resolutions gave it no mandate to reconsider the use of the 6 Ds criteria, as opposed to
scrutinising how they were being applied. Further, the Council had twice expressly
rejected the idea of a moratorium on the felling of trees.
204 It is clear on the evidence that the ITP system is not a public consultation exercise into
whether SCC should apply the 6 Ds criteria. Indeed the media announcement is explicit
that they remain. It is a way of assessing the views of a street’s residents on felling
proposals.
205 It follows from the above that SCC has never said that it will carry out any public
consultation exercise beyond that of the ITP survey, together with the holding of the
HTAF, which is a body which, at most, is one which scrutinises the execution of the
Streets Ahead programme. Despite the basis of the Claimant’s case, it is also plain that
SCC never stated that tree felling would cease; indeed it kept rejecting that suggestion.
206 It may be that SCC could have been more adroit, and that it could have predicted that in
certain areas, there would be a good deal of resistance to the idea of losing trees from
the highways. The impression is given that in mid July 2015 it was being merely
reactive to the adverse reaction the programme was meeting. But on the other hand, it
had taken steps, as described in the evidence of Mr Caulfield, to tell people what was
involved. But criticism can also be made of some of those who objected. The tone of a
good deal of the material cited by objectors shows that they had not read, or at least had
not understood the documents drawn up by SCC, and even more importantly had, while
reading up a great deal on some technical matters, failed to address the Council’s
statutory duties as highway authority, and had failed to note that their attempts to
persuade SCC to effect a moratorium on felling had never been accepted.
207 But the task which the Court has is not one of deciding this issue on the basis of who
had been more adroit or better informed at the relevant time. The Court has to look at
the application of the relevant criteria to the facts it finds. I find that
(a) SCC made no representation capable of giving rise to a legitimate expectation that
it would conduct a consultation exercise beyond the scope of the HTAF and ITP
arrangements;
(b) SCC made no representation capable of giving rise to a legitimate expectation that
it would exercise a moratorium over the felling of trees pending, save for those
cases where a 50% majority of responses from a street opposed felling, and in
such case until the ITP had reported on the matter;
208 Although Mr Streeten did not claim that this was such a case, I must now consider
whether this is one of those rare cases where there has been a conspicuous failure to
consult in a case where fairness required it. I conclude that it was not, for the following
reasons:
(a) this was a case in which the statutory obligation on SCC to keep its highways in
proper repair must be taken as a given. It cannot be right that it was necessary for
SCC to conduct a consultation on whether it should perform the statutory duty
imposed on it by statute, and in a situation where statute imposes no such
obligation;

(b) so far as the 6Ds criteria are concerned, it cannot seriously be suggested that there
is anything untoward about them, and as I have noted above, no attack on them
was made before me;
(c) as set out in the evidence of Mr Caulfield, SCC had taken considerable steps to
keep the public informed of the programme and what it entailed, both generally
and in neighbourhoods which were affected;
(d) given the fact that the programme had to be carried out, and that given the fact that
the 6 Ds criteria (supported by the other material to which I have referred)
accepted that felling was to be a last resort after methods had been considered of
saving a tree from felling, the only realistic scope for disagreement came about in
the making of decisions with regard to individual trees. That could not have been
advanced by a public consultation exercise conducted in Sheffield generally, or
even in one of its districts;
(e) the ITP process gives those most affected - the residents of the particular streets the opportunity to have their say. While there are criticisms of the survey
methodology, it has to be taken account of in considering the overall question of
whether there has been unfairness;
(f) if a public consultation exercise of the kind sought by the Claimant were held
now, it would be held over three years after the scheme got under way, and long
after the publicity given to it by SCC had been put in place. That would have
substantial effects on the performance of the contract.
209 For those reasons, I conclude that this is not such a case.
210 I can deal swiftly with the challenges made to the ITP methodology. Some of the
objections to it (e.g. on the choice of members and on the inclusion of the diversity
questionnaire) have no arguable foundation and require no further discussion. Some of
the complaints relate to teething problems which were ironed out rapidly, such as the
problems over the website address. I also consider that the issue about whether all
views in a household are the same is not of much import. The form gives scope for
someone to enter that there is a difference of view. There is no evidence at all of this
actually occurring. In my judgment the two important questions are
(a) should there be a cut-off point of 50 per cent of votes cast? and
(b) should residents of streets other than the one in question be consulted about
felling?
211 The first and most important answer is that the ITP methodology does not differ at all
from what the Council said it would be. Secondly, SCC was entitled to consider what a
reasonable process of consultation would be. But in any event, there is nothing in the
petition on 3rd February 2015 where the objectors complain about the terms of the ITP
approach. As Mr Honey submitted, there is no evidence at all from anyone saying that
their view about felling has been disregarded as a result of the ITP scheme, whether
they be in a minority on a street, or a resident of another street.

212 So far as the resolution the subject of challenge is concerned, in my judgment the
Claimant’s case about it is unfounded. The Council was not being asked in the relevant
petition to cease the felling of trees. The petition raised no issues about consultation.
What it raised was the issue of sensitive engineering solutions, which coincided with
the terms of the 6Ds criteria. I find it very hard to see how the Council’s resolution on
that date, set out above, constituted a breach of any legitimate expectation at all. The
claim that there was a legitimate expectation that felling would cease is unsustainable
given the repeated decisions of the full Council to the opposite effect.
213 But, however much one sympathises with those who seek to retain the existing trees in
their roads and streets, it must also be observed that the petition’s demands show the
difficulties in the case of those who object to the tree felling. A blanket ban on tree
felling in Nether Edge or elsewhere cannot be justified in the light of the statutory
duties on SCC. The relevance of a Conservation Area designation had been recognised
in the documents referred at paragraph 37ff, but the duty to maintain imposed on SCC
by HA 1980 is no different in a Conservation Area. An injury to a pedestrian who has
tripped over a damaged kerb or an exposed tree root is not less serious because it has
happened in a Conservation Area. The same point arises in the case of biodiversity; it
cannot provide a reason not to carry out the statutory duty in HA 1980. It was addressed
in the relevant documents, but it too does not absolve SCC from its duties of
maintenance and repair.
J

DELAY

214 This point was taken by SCC. One starts by stating that judicial review claims must be
brought promptly. By s 31(6) Senior Courts Act 1981
“(6) Where the High Court considers that there has been undue delay in making
an application for judicial review, the court may refuse to grant—
(a) leave for the making of the application; or
(b) any relief sought on the application.
if it considers that the granting of the relief sought would be likely to cause
substantial hardship to, or substantially prejudice the rights of, any person or
would be detrimental to good administration”
215 By CPR 54.5 (1) of the Civil Procedure Rules, any claim must be made promptly, and
in any event not later than 3 months after the grounds to make the claim first arose.
216 Mr Honey says that the grounds in relation to the need for an EIA, and concerning the
alleged need for planning permission, and the effect on Conservation Areas, arose when
the Streets Ahead programme started. He points out that in the summer of 2015 the
Environmental Law Foundation was advising objectors. Dr Shetty’s evidence for the
claimant is that she was aware of the need for an EIA by July 2015. Another witness for
the Claimant, Dr Carusi, says that she was having discussions with her son, a trainee
solicitor said by her to have some experience in planning and environmental law, from
autumn 2015. An email of 8th February 2016 from the Environmental Law Foundation,
which was originally acting for the Claimant, stated that it had been approached about
the matter towards the end of summer 2015.

217 In the case of the Consultation ground, Mr Honey says that it was apparent by 7th-8th
December 2015, which are the dates when an organisation called “SORT” (Save Our
Roadside Trees) set out its complaints about the nature of the ITP process and survey.
218 SCC and Amey have advanced evidence to show that delays to the Programme will
have serious financial consequences. It was given in opposition to the injunction, but I
take it into account, because it describes the effect of the scheme coming to a halt,
which would also occur if the Court makes an order declaring the works unlawful. This
contract has now been in place for 4 years, and prices were fixed with subcontractors
on a 2012 base. Highway maintenance contracts like this one have a 5 year core
investment period in which to clear any backlog of maintenance required, followed by a
further two “peaks” in investment to sustain the highway assets, putting investors’
funds at risk for longer. Delays would increase that risk. Contracts with subcontractors
will have to be varied. Amey employees engaged in connection with the scheme may
have to be dismissed or laid off. Amey has already had to reprogramme the areas which
it can complete. The main contract will have to be changed to meet new “milestone
targets,” and funding negotiated on a 5 years basis will have to altered or extended,
which will increase the charges made upon SCC by the banks and equity providers.
Amey can be expected to charge the Council for the cost implications of delays.
Further, the risks of personal injury to users of the highway would not be addressed as
they were under the Programme, and potential dangers to the public would not be dealt
with. The risk of compensating those injured by lack of repair, currently held by Amey,
would revert to SCC.
219 Mr Streeten says that
(a) the claimant was not aware of these matters earlier;
(b) each decision to fell is a fresh challengeable decision;
(c) it is a matter in the public interest.
220 So far as the case advanced by the Claimant on the EIA, planning permission and
Conservation Area issues is concerned, this could have been brought in 2012. There is
nothing about that aspect of the case which was not in the public domain then, and
indeed about which there was considerable publicity and consultation. I also regard Mr
Streeten’s attempt to argue that each felling is a separate decision as ingenious but
irrelevant. This is not an argument about the limitation period for claims in tort, where a
cause of action does arise at each new infliction of damage, but a claim in judicial
review. But what was unlawful, if the Claimant be right, was to go ahead with the
scheme without conducting an assessment or gaining permission first. That took place
as long ago as 2012.
221 As to the public interest, large numbers of claims in judicial review engage the public
interest. The issue is whether the public interest is such that the rules on delay should be
set aside. That will involve a balancing exercise considering the public interest and
other considerations on both sides of the case, and the delay involved. On the one side
here, one has the public interest in retaining as many trees as one can so as to preserve
the contribution which the trees make to the street scene and otherwise to the
environment, and on the other the very considerable harm to good administration
(including the risks of danger to the public) which the interruption of the contract

programme will bring. But one must also appreciate that there is no realistic prospect of
there being a new set of criteria by which to judge removal, and no prospect at all of the
Council being able to get rid of the clear statutory duty cast upon it. There has been no
good reason shown why the objections to the programme could not have been made in
2012 or in every subsequent year.
222 Further, the leading lights in the campaign against the removal of trees have known of
the EIA argument since at least the summer of last year, including the Environmental
Law Foundation, and Dr Shetty. Mr Streeten could put forward no reason as to why
none of the various bodies and objectors who were so opposed to the felling of the trees
had not taken action. In my judgment no good reason has been shown why the
EIA/planning permission/Conservation Area consent argument has been so long
delayed.
223 So far as the Consultation question is concerned, the Claimant’s case is that the
expectation that felling would cease unless there was full consultation was carried out,
was created by the letter in March 2015 to Dr Shetty. I can understand that it was hoped
that there would be a new consultation exercise. Its terms were known from the
beginning of November 2015. I would not be willing to refuse leave on the grounds of
delay so far as this ground is concerned.
K

GRANTING OF RELIEF

224 Even if I had been persuaded that the Claimant had reason to show that SCC had acted
unlawfully, a problem would still exist in terms of the making of an Order. The
Claimant’s case, it will be recalled, has failed to address the nature of SCC’s duties
under HA 1980 and there is no doubt that the retention of a highway which is in
disrepair is in breach of them, and poses a risk to the safety of those using the highway,
as well as exposing SCC to the risk of private complaint in the courts, or civil action for
damages.
225 If, contrary to my judgment, it is held that the EIA Directive applies and/or that
planning permission of Conservation Area consent is required for some of the works on
the basis that they amount to an “improvement” which would have adverse
environmental effects, it by no means follows that all removals of trees are occasioned
by such works. The Claimant’s case has never addressed the difference. In
circumstances of potential danger and obstruction of the highway, it would in my
judgment be wrong to prevent all operations on the basis that some may require
consent.
L

CONCLUSIONS

226 The Court’s task is to determine if any of the grounds have legal merit. The Court is
neither an elected politician making policy decisions, nor an arboriculturalist or
highway engineer carrying out an expert assessment of the effect of felling particular
trees on particular streets, or of the prospects of avoiding their being felled. It is no part
of the Court’s role in a democratic society to substitute any view it may hold for that of
the elected Council, or to seek to substitute its own view of the factual or technical
merits of an arboricultural or engineering assessment, unless they reveal some error of
law. The only exception to that principle would arise if the Court considered that no
reasonable Council could have acted as it did, or that no reasonable assessment could

have reached the findings it did. Whether one takes the traditional test of
“Wednesbury” unreasonableness, or applies some more nuanced test, there is no basis
for considering that any such case is made out, and tellingly, none of the Grounds of
Claim allege it. It follows that the Court’s task is directed at whether the actions of SCC
and Amey have been unlawful, and should be restrained. The Claimant has contended
that the conduct of SCC was legally flawed, and that this Court should prevent SCC
and Amey from felling any more trees. The Court’s task is thus to determine if that
challenge is properly made.
227 Turning to the grounds based upon the asserted need for the EIA directive process to be
followed, the claim that the works amounted to development requiring planning
permission, and the claim that Conservation Area consent was required, this judgment
has addressed them at considerable length. The Court’s conclusion is that those grounds
and arguments are devoid of merit. In any event I would not have permitted an
application to be made on Grounds 2 and 3 because of the inordinate delay in bringing
the claim.
228 So far as the claim concerning Consultation is concerned, that too has been addressed at
some length in this judgment. The Claimant has not identified anything which created a
legal duty upon SCC to consult more widely than it did via the ITP and the HTAF.
229 In any event, the attempt to use the resolution of 3rd February 2015 as the vehicle for
advancing those various grounds is misconceived. As this judgment records, there was
and is no arguable basis for contending that SCC had agreed to apply a moratorium to
the felling of trees, save for the particular process involved in the ITP scheme.
230 I refuse permission to apply for judicial review on all grounds.
231 I have already discharged the interim injunction. It was obtained by the Claimant
without any mention in the application of the duties under the HA 1980 nor of the
difference between “maintenance” and “improvement” in s 55 of Town and Country
Planning Act 1990. Indeed it has been apparent throughout this litigation that the
Claimant and those who advise him have never addressed their minds properly to those
important topics. Despite the fact that the potential grounds had been known of for
some considerable time, no pre-action protocol letter was sent. Had it been so, SCC and
Amey would have been able to respond to the uninformed aspects of this claim in a
timely fashion.
232 I repeat that nothing in this Judgment is to be read as criticising the residents of
Sheffield for seeking to protect the trees in their streets and roads, whose presence
many of them appreciate so much. But as with many matters, such an understandable
and natural desire must be tempered by acceptance of the important duties cast on the
highway authority to maintain those roads and streets in good repair. It is unfortunate in
the extreme that those advising the Claimant and others who object have failed to
address both sides of the argument, and even more so that the claim was advanced, and
the injunction sought, without any proper analysis on their behalf of the statutory and
legal context. It may be that those who will be disappointed by the terms of this
Judgment will want to see a different legislative regime in place. That is a matter for
Parliament, and not for this Court.

Annex P
Royal Society for the Protection of Birds v Scottish Ministers
[2017] CSIH 31

FIRST DIVISION, INNER HOUSE, COURT OF SESSION
[2017] CSIH 31
P28/15
Lord President
Lord Menzies
Lord Brodie
OPINION OF THE COURT
delivered by LORD CARLOWAY, the LORD PRESIDENT
in the Reclaiming Motions
in the Petitions by
THE ROYAL SOCIETY FOR THE PROTECTION OF BIRDS
Petitioners and Respondents
against
THE SCOTTISH MINISTERS
Respondents and Reclaimers
and
(FIRST) INCH CAPE OFFSHORE LTD; (SECOND) NEART NA GAOITHE OFFSHORE
WIND LTD; and (THIRD) SEAGREEN WIND ENERGY LTD
Interested Parties and Reclaimers
for
Judicial Review
Petitioners and Respondents: Findlay, van der Westhuizen; Campbell & McCartney, Glasgow
Respondents and Reclaimers: Mure QC, Charteris; Scottish Government Legal Directorate
Interested Parties and Reclaimers: (First) Thomson QC; CMS Cameron McKenna Nabarro
Olswang LLP
(Second) Armstrong QC; Shepherd & Wedderburn LLP
(Third) Wilson QC, McKay QC; Gillespie Macandrew LLP

2
16 May 2017
Introduction
[1]

On 10 October 2014 the interested parties obtained sundry consents from the

respondents to enable them to create and operate electricity generating stations, in the form of
substantial wind farms some miles distant into the North Sea, in locations ranging from
Anstruther in the south to Montrose in the north. A map, showing the location of the four
wind farms is shown below. It also depicts certain Special Protection Areas (SPAs) for
seabirds, namely Fowlsheugh, near Stonehaven, and the Forth Islands. They are part of the
Natura 2000 ecological network (infra) and hence Special Conservation Areas (SCAs) for
marine mammals and fish.
[2]

The original plans were for wind farms consisting of 213 (Inch Cape), 125 (later 90)

(NNG) and two sets of 75 (Seagreen Alpha and Bravo) turbines. The petitioners objected to
the wind farms, broadly on the basis of potential adverse impacts on certain species of
migratory seabird living in the SPAs. In the course of the consent process, the plans were
substantially modified to, respectively, 110 (Inch Cape), 75 (NNG) and two sets of 75 turbines
(Seagreen). The modification was thus from 488 to 335.
[3]

The litigation concerns, first, whether, in granting the consents, the respondents acted

in a procedurally incorrect manner and, in particular, whether they took into account material
upon which they ought to have allowed the petitioners to comment. Secondly, it concerns
whether the consents involved findings of scientific fact or methodology containing errors
which are susceptible to judicial review. The scope of the court’s powers of review are placed
into sharp focus. Thirdly, the petition questions whether the respondents ought to have
treated certain draft SPAs as if they had been approved. Finally, there is a challenge based
upon the adequacy of the respondents’ reasoning.
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[4]

This opinion is, like the petition, the Lord Ordinary’s opinion and the submissions,

unavoidably peppered with acronyms which, although explained in the opinion, are best set
out in limine for ease of reference:
AA

appropriate assessment

ABC

Acceptable Biological Change

ruABC

reduced uncertainty method of ABC

BTO

British Trust for Ornithology

CEH

Centre for Ecology and Hydrology

CPS

Counterfactual Population Size

CRMs

Collision Risk Models

EIA

Environmental Impact Assessment

ES

Environmental Statement

HRA

Habitats Regulation Appraisal

JNCC

Joint Nature Conservation Committee

MS

Marine Scotland

MS-LOT

Marine Scotland Licensing Operations Team

MSS

Marine Science Scotland

MSS AB

MSS Advisory Board

NNG

The second interested parties
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PVA

Population Viability Analyses

SAB

Science Advisory Board

SCAs

Special Conservation Areas

SEIS

Supplementary Environmental Impact Statement

SEPA

Scottish Environment Protection Agency

SNH

Scottish National Heritage

SNCBs

Statutory Nature Conservation Bodies

SPAs

Special Protection Areas

dSPA

draft SPA

pSPA

proposed SPA

On occasions, to aid understanding, the acronym is not used alone and the full description is
repeated.

Legislation
[5]

There are a variety of Directives and Regulations involved in the case which, in

tabular form, are broadly as follows:
Directive
Directive 85/337/EEC on the
assessment of the effects of certain
public and private projects on the
environment (the original EIA
Directive)
consolidated by:
Directive 2011/92/EU on the
assessment of the effects of certain
public and private projects on the
environment (the EIA Directive)
amended by:
Directive 2014/52/EU on the
assessment of the effects of certain
public and private projects on the
environment (the new EIA Directive)

Implementing Regulation
The Electricity Works (Environmental
Impact Assessment) (Scotland)
Regulations 2000 (the EIA Regulations
2000)
and
The Marine Works (Environmental
Impact Assessment) Regulations 2007
(the Marine Works Regulations 2007)
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Directive 79/409/EEC on the
conservation of wild birds (the old
Wild Birds Directive 1979)

The Conservation (Natural Habitats,
&c.) Regulations 1994 (the Habitats
Regulations 1994)

consolidated by:

consolidated by:

Directive 2009/147/EC on the
conservation of wild birds (the Wild
Birds Directive)

The Conservation of Habitats and
Species Regulations 2010 (the Habitats
Regulations 2010)
and
The Offshore Marine Conservation
(Natural Habitats, &c.) Regulations
2007 (the Offshore Marine
Regulations 2007)

Directive 92/43/EEC on the
conservation of natural habitats and
of wild fauna and flora (the Habitats
Directive)

The Conservation (Natural Habitats,
&c.) Regulations 1994 (the Habitats
Regulations 1994)
consolidated by:
The Conservation of Habitats and
Species Regulations 2010 (the Habitats
Regulations 2010)
and
The Offshore Marine Conservation
(Natural Habitats, &c.) Regulations
2007 (supra)

Directive 2003/4/EC on public access
to environmental information

Environmental Information (Scotland)
Regulations 2004 (the EIS
Regulations)
and
The Environmental Information
Regulations 2004

The Electricity Works (Environmental Impact Assessment) (Scotland) Regulations 2000
[6]

Section 36(1) of the Electricity Act 1989 provides that the respondents’ consent is
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required before a generating station, of the types proposed by the interested parties, can be
constructed or operated. The Electricity Works (Environmental Impact Assessment)
(Scotland) Regulations 2000 (the EIA Regulations 2000) implemented Council
Directive 85/337/EEC. The Directive is consolidated in the European Parliament and Council
Directive 2011/92/EU on the assessment of the effects of certain ... projects on the environment
(the EIA Directive). This is now amended (but not for this litigation) by the European
Parliament and Council Directive 2014/52/EU. The Regulations apply (reg 1) to any
application for consent.
[7]

Regulation 3 provides that no consent can be given unless the requirements of

Regulation 4 have been satisfied. Regulation 4, in turn, provides that an applicant must
submit an “environmental statement” (ES) with any application. This must contain (Sch 4
Pt II): a description of the development, including its design and size; any measures designed
to avoid or reduce significant adverse effects; and the data required to assess the main effects
which the development is likely to have on the environment. The ES must also contain
certain information, such as is reasonably required, to assess the environmental effects, taking
into account the terms of any “scoping opinion” given. This information must include (Sch 4
Pt I) a description of the aspects of the environment likely to be “significantly affected”,
including any effect on fauna, and the measures envisaged to prevent or reduce any
significant adverse effects. A “non-technical summary” of these matters must be made
available (Sch 4 Pts I and II para 5).
[8]

The reference to a scoping opinion (supra) is to a request (reg 7), which a prospective

applicant may make of the respondents in advance of any application. This involves the
applicant providing initial information on the proposed development. The respondents
consult (reg 7(4)) with the applicant, the “consultative bodies” and “any other person …
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likely to be concerned … by reason of his specific environmental responsibilities”. They then
issue the scoping opinion; that is (reg 2(1)) a written statement of the respondents’ opinion
“as to the information to be provided in an [ES]”. The consultative bodies are (reg 2(1)) the
planning authority for the relevant area, Scottish Natural Heritage (SNH), the Scottish
Environmental Protection Agency (SEPA) and “other bodies designated … as having specific
environmental responsibilities ... [who] are likely to have an interest”.
[9]

The Regulations contain elaborate procedures for the intimation and advertisement of

the application. The applicant must (reg 9) publish a notice describing the application and
stating that it is accompanied by an ES. The notice must state that the ES may be inspected at,
or obtained from, a particular address and provide a date, not less than four weeks after the
notice, by which representations can be made to the respondents. It must describe the
procedures to be followed under regulations 14 and 14A, which permit representations to be
made in relation to “further information”, provided by the applicant following upon a
request from the respondents (infra), or “additional information”. Additional information
means (reg 2(1)):
“substantive information relating to the [ES] which –
(a)

(b)

is provided by the applicant or a consultative body to the [respondents]–
(i)

after the … receipt by the [respondents] of … a [ES]; and

(ii)

before determination … of the application …; and

is not information [provided … to supplement the [ES] … and … further
information submitted by the applicant pursuant to a requirement under
regulation 13(1)].”

[10]

The regulation 14 and 14A procedures involve notices in the press to the effect that:

further information has been provided; copies may be inspected at, or obtained from, a
particular address; and representations may be made within a period of at least four weeks.
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The respondents must intimate additional information to the planning authority and notify
the applicant that such information has been received. The applicant, on the first occasion
only, must publish a notice that the additional information will be available for inspection on
the planning register and representations may be made about it within a period of at least
four weeks.
[11]

The respondents are obliged (reg 11(2)) to give notice, that an ES has been received, to

the consultative bodies and “any other person … likely to be concerned … by reason of …
specific environmental responsibilities”. They must ascertain whether these bodies or
persons wish a copy of the ES and inform them that they may make representations or
express their views.
[12]

No consent can be given (reg 4(2)) until the respondents have been satisfied that the

required procedural steps have been taken. They must also have “taken into consideration
the environmental information”. Environmental information means (reg 2(1)), first, the ES,
which is defined as encompassing the ES itself, any information provided by the applicant to
supplement the ES (SEIS) within 14 days of the ES, and “any further information submitted
by the applicant pursuant to a requirement under regulation 13(1)”. Regulation 13(1) refers
to “such further information” as the respondents may require the applicant to provide
concerning any matter which ought to have featured in the ES. Secondly, environmental
information includes additional information (supra) and
“any representations duly made by any consultative body or any other person about
the likely environmental effects of the proposed development”.

The Marine Works (Environmental Impact Assessment) Regulations 2007
[13]

Section 20 of the Marine (Scotland) Act 2010 provides that a “licensable marine

activity”, which includes depositing wind turbines in the sea, requires a licence from the
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respondents. The consolidated EIA Directive (supra) includes “wind farms” in the projects
described in Annex II. The Marine Works (Environmental Impact Assessment) Regulations
2007 (the Marine Works Regulations 2007), which complement the EIA Regulations 2000, are
designed to implement the EIA Directive for the marine area.
[14]

Regulation 8 provides that the respondents must determine that an environmental

impact assessment (EIA) is required in respect of regulated activities likely to be carried out
in the course of an Annex II project, if they are likely to have significant effects on the
environment. An application for approval requires (reg 12) to be accompanied by a
description of the project and an ES. There is provision (reg 13) for requesting a scoping
opinion and (reg 14) for the respondents to request further information requested from, and
provided by, the applicant. There are provisions (regs 15 and 16) regarding: the making
available of information held by the respondents to the applicant; and the publication of the
application, the ES and any further information. The respondents must (reg 17) arrange for
the supply, to such of the “consultation bodies” as they consider appropriate: (i) the
application; (ii) the ES; (iii) any further information supplied by the applicant; and (iv) a letter
stating that representations can be made within 42 days. These consultation bodies include
(reg 2(1)) bodies which the respondents consider “likely to have an interest in the regulated
activity (whether by virtue of their having specific environmental responsibilities under an
enactment or otherwise)” (cf the EIA Regulations 2000 reg 2(1) (supra)). There are detailed
provisions (reg 21 and Sch 5) regarding the treatment of representations from the public.
[15]

In reaching its EIA decision, the respondents require (reg 22) to do so on the basis of

the application, the ES, any further information, representations from the public, and any
consultation responses. They require to “have regard to” the relevant legislation and to “take
into account”, inter alia, the direct and indirect effects of the project on fauna. The Marine
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Works Regulations 2007 thus largely mirror, but not precisely (cf additional information), the
EIA Regulations 2000.

The Conservation (Natural Habitats, &c.) Regulations 1994
[16]

The Conservation (Natural Habitats, &c.) Regulations 1994 (the Habitats Regulations

1994) provide (reg 3) that the respondents must exercise their functions under the Marine
(Scotland) Act 2010 so as to secure compliance with the requirements of the Habitats
Directive (Council Directive 92/43/EEC on the conservation of natural habitats and of wild
fauna and flora) and the Wild Birds Directive (European Parliament and Council Directive
2009/147/EC on the conservation of wild birds, formerly the Wild Birds Directive
79/409/EEC).
[17]

The Wild Birds Directive provides (Art 4.1) that Members States are to take special

conservation measures, including the classification of SPAs, in relation to regularly occurring
migratory bird species concerning their habitat in order to secure their survival in their area
of distribution. Steps to avoid disturbances, in so far as these would be significant, are to be
taken (Art 4.4).
[18]

Article 3 of the Habitats Directive provides for the creation of a coherent European

ecological network of special areas of conservation (SACs), under the title Natura 2000,
composed of sites containing, inter alia, particular habitats or species. The network is to
include SPAs. Article 4 requires Member States to propose a list of sites. The domestic
aspects of this were initially transposed into the Habitats Regulations 1994 (reg 7), whereby
the respondents were to propose a list of sites for transmission to the Commission.
Regulation 9A required the respondents to classify as SPAs such sites as they considered
necessary to ensure that the migratory species naturally occurring on the SPAs were
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conserved. The procedure for doing so required (reg 9B) a notice of the proposal and an
accompanying statement to the appropriate nature conservation body. Representations could
be made before the conservation body reported to the respondents.
[19]

Article 6 of the Habitats Directive contains a requirement on Member States to

establish conservation measures for the sites. States must take appropriate steps to avoid
deterioration of the habitats and the relevant species. Notably, in brief for present purposes,
Article 6.3 provides that plans or projects, which are likely to have a significant effect on a
particular site, whether individually or in combination with other plans or projects, must be
made subject to an “appropriate assessment” (AA). The relevant authority can only agree to
a plan or project if it has ascertained that it will not adversely affect the integrity of the site.
The precise terms of Article 6.3 of the Directive need not be rehearsed in full because they
were transposed into regulation 48 the Habitats Regulations 1994 (and regulation 61 of the
Habitats Regulations 2010 (infra)).
[20]

There is an exception in the Directive (Art 6.4), which was transposed into the

Regulations (reg 49 of the 1994 Regulations and reg 62 of the 2010 Regulations), permitting
plans or projects, for imperative reasons of public interest, notwithstanding a negative AA.
This does not arise in this case. The Regulations provide a procedure whereby, if a site
became a European site, any prior consent to a plan or project can be reviewed, modified or
revoked (reg 50 of the 1994 Regulations and reg 63 of the 2010 Regulations). An AA would be
required for this purpose

The Conservation of Habitats and Species Regulations 2010
The Conservation of Habitats and Species Regulations 2010 (the Habitats Regulations
2010) consolidated and revoked the Habitats Regulations 1994. They remain designed to
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transpose the Habitats Directive, but extend only to England and Wales except on certain
“reserved” matters, such as the extension of the applicability of the Regulations to the
territorial sea (reg 3(8)) and, it appears, the assessment of implications for the SPAs.
Regulation 61 is in very similar terms (but substituting “must” for “shall”) to Regulation 48 of
the 1994 Regulations as follows:
“Assessment of implications for European sites and European offshore marine sites
(1)

A competent authority, before deciding to undertake, or give any consent,

permission or other authorisation for, a plan or project which –
(a)

is likely to have a significant effect on a … site … (either alone or in

combination with other plans or projects), and
(b)

is not directly connected with or necessary to the management of that site,

must make an appropriate assessment of the implications for that site in view of that
site’s conservation objectives.
(2)

A person applying for any such consent, permission or other authorisation

must provide such information as the [respondents] may reasonably require for the
purposes of the assessment …
(3)

The [respondents] must for the purposes of the assessment consult the

appropriate nature conservation body and have regard to any representations made
by that body within such reasonable time as [the respondents] specify.
(4)

They must also, if they consider it appropriate, take the opinion of the general

public, and if they do so, they must take such steps for that purpose as they consider
appropriate.
(5)

In light of the conclusions of the assessment… the [respondents] may agree to

the plan or project only after having ascertained that it will not adversely affect the
integrity of the … site ...
…
(8)

Where a plan or project requires an appropriate assessment both under this

regulation and under the [Offshore Marine Regulations 2007], the assessment required
by this regulation need not identify those effects of the plan or project that are
specifically attributable to that part of it that is to be carried out in [the United
Kingdom], provided that an assessment ... assesses the effects of the plan or project as
a whole.”
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An assessment of this nature is known as a Habitats Regulation Appraisal (HRA). It is
distinct from an Environmental Impact Assessment (EIA) under the EIA Regulations 2000.

The Offshore Marine Conservation (Natural Habitats, &c.) Regulations 2007
[21]

The Offshore Marine Conservation (Natural Habitats, &c.) Regulations 2007 (the

Offshore Marine Regulations 2007) are designed to transpose the Habitats and Wild Birds
Directives relative to sites beyond territorial waters (see reg 2(1), eg Seagreen Alpha and
Bravo). Regulation 25(1) provides that, in respect of SPAs, before deciding to give any
consent for a plan or project, the respondent must make an AA in view of that site's
conservation objectives. Very similar provisions exist in relation to the procedure to be
followed as in the Habitats Regulations 1994 and 2010. There is a specific requirement (reg
25(3)) to consult the Joint Nature Conservation Committee (JNCC), SNH and, if appropriate,
to take the opinion of the general public. The competent authority may agree to the plan or
project only if it has ascertained that it will not adversely affect the integrity of the site
(reg 25(4)).

The Environmental Information (Scotland) Regulations 2004
[22]

The Environmental Information (Scotland) Regulations and the Environmental

Information Regulations, both 2004, transpose the European Parliament and Council
Directive 2003/4/EC on public access to environmental information. Regulation 5 provides for
environmental information to be made available on request.

The Applications
[23]

Prior to making their applications, the interested parties requested scoping opinions in

terms of Regulation 7 of the EIA Regulations 2000. The opinions were issued in February
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2010 (NNG) and January 2011 (Seagreen Alpha and Bravo and Inch Cape). The opinions
were lengthy, detailed documents covering a wide range of subjects. There was specific
mention of seabirds and the SPAs. The Inch Cape opinion, for example, drew attention to the
importance of ensuring that the methodology and results of survey work were in a form
which would facilitate an AA. Reference was made to the Wild Birds Directive and to the
need to carry out a Habitats Regulation Appraisal (HRA) under regulation 48 of the 1994
Regulations, including an AA, where appropriate. The ES was to take account of possible
future SPAs. The petitioners were mentioned as having a position. There was a section
dedicated to seabirds, which included reference to collision and disturbance effects surveys,
data management, predictive modelling and distribution mapping (see infra).
[24]

The petitioners’ comments had been sought at the stage of framing the scoping

opinions. They were paraphrased as being that “the scope of species, surveys, and survey
and assessment methodologies are, at this stage, probably as close to comprehensive as they
can be and that work can be focused and refined as data are collected”. The opinion
continued:
“The [ES] should capture data which will inform [AA]s of impacts on the integrity of a
number of seabird SPAs. Information will be required which will allow the seabird
use of the wind farm site to be assessed in the context of the overall distribution and
foraging behaviour of species from the scoped SPAs ...”.
It was noted that the petitioners believed that a more sophisticated analysis might be required
in certain respects.
[25]

The first application was made by NNG on 13 July 2012. Similar applications were

made for Seagreen on 26 October 2012 and Inch Cape on 1 July 2013. Curiously, given the
mass of documentation lodged in process, the applications themselves do not feature in the
Appendix to the Reclaiming Print. However, all were accompanied by ESs. The ESs are
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extremely detailed on each aspect highlighted in the scoping opinions. For example, that for
NNG, which deals also with the combined effects of all four wind farms, extends to some
128 pages for the “Nature Conservation” chapter (11) alone (the Inch Cape version exceeds
400 pages). The ESs go into the issue of seabirds in quite extraordinary detail, notably the
anticipated effect of the wind farms on individual species in each SPA. Perhaps not entirely
surprisingly, given their provenance, the ESs conclude, albeit in closely reasoned form, that
there will be no significant impact on the sites, despite some disturbance and displacement.
There would, of course, be little point in making an application with a negative ES, at least
where no overriding public interest was invoked. The amount of data retrieved in the
assessment exercise was very considerable. Of course, as it was produced by or for the
developer, its accuracy remained to be tested. What is clear is that this detailed material was,
in terms of the EIA Regulations 2000 and the Marine Works Regulations 2007, all placed in
the public domain and consulted upon.
[26]

Objections to the applications were made by the petitioners on 8 October and

13 December 2012 and 5 September 2013. The first of these (NNG), for example, was in the
following relatively broad terms:
“The petitioners welcome the approach taken by the applicant, including the
extensive survey effort and appropriate application of assessment methodologies as
demonstrated in the relevant ornithological sections ... In part, we also consider the
assessment on impacts to ornithological interests to be adequate and appropriate.
However, we have identified specific fundamental issues that need to be addressed:
1.

The reporting includes fundamental inaccuracies and discrepancies in the
presented data, which leads to incorrect interpretation and assessment of
potential effects.

2.

Inappropriate application of the Rochdale Envelope approach which makes
appraisal of the assessment difficult.

3.

The cumulative impact assessment is founded upon limited understanding
and knowledge. This is due to a significant lack of available information on
population scale effects of offshore wind development on bird species in the
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Forth & Tay and lack of design detail of the Inch Cape and Firth of Forth
Round 3 offshore wind farm proposals.
In light of these issues, the petitioners object to the proposals as currently presented
...”.
In an annex, the petitioners expanded upon their objection and requested further information
that would enable a “robust cumulative impact assessment”, encompassing two of the other
wind farm proposals, including Inch Cape, which were under consideration. There were
comments on “species sensitivity scores”, as a suitable way of assessing impact, and reference
to a number of academic papers on the subject. Cumulative Impact was discussed and
concerns were expressed on the adequacy of the data produced in the ES. A cumulative
assessment was needed. Detailed comments followed in relation to different species, with
several alleged errors and discrepancies being identified. The objections to the other wind
farms proceeded along similar lines.
[27]

The interaction between the petitioners and the respondents did not cease upon

receipt of the objections. Rather, it continued up to and beyond the date of the initial advice
from the consulted conservation bodies on 7 March 2014 (infra). For example, in August 2013,
the proposed methodology to be used in assessing impact (Acceptable Biological Change, or
ABC) had been intimated to the petitioners by Marine Scotland (MS), who are a directorate of
the respondents. Shortly thereafter, Marine Science Scotland (MSS), a technical department of
the respondents, advised the petitioners that they were not fully committed to this approach
and might select an alternative. The petitioners were told of the proposal by the conservation
bodies to use reduced uncertainty ABC (ruABC) in February 2014. Further data was
provided by MS to the petitioners and a deadline for a “final” response from the petitioners
was set for 24 March 2014.
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[28]

On 7 March 2014 the respondents received the advice of SNH and the JNCC, being the

statutory nature conservation bodies (SNCBs), on the cumulative impact of the wind farms
which, at that point, still involved the construction of 488 turbines. SNH were the relevant
body in respect of the NNG and Inch Cape territorial water proposals and the JNCC was the
equivalent for the Seagreen development. The advice noted the key conservation objective of
the SPAs as being, inter alia:
“... to ensure the long-term maintenance of the population [of the bird species] as a
viable component of each SPA under consideration. This is because it encompasses all
impacts to the species, including significant disturbance to qualifying bird interests
when they’re outwith [a] SPA.”

[29]

The “Key Advice” was as follows:
“Cumulative impacts on SPA seabird species
We have assessed potential wind farm impacts under Habitats Regulations Appraisal
(HRA) and Environmental Impact Assessment (EIA). We advise that adverse impacts
on SPA seabird species are likely to be the most significant natural heritage constraint
on development of the Forth & Tay offshore wind farm proposals. The most
significant effects are these:
Collision and displacement with respect of kittiwake as a qualifying interest of
Forth Islands SPA and Fowlsheugh SPA.
Collision with respect to gannet as a qualifying interest of Forth Islands SPA.
Displacement with respect to puffin as a qualifying interest of Forth Islands SPA.
Therefore we cannot conclude with reasonable certainty that there would be no
adverse impact arising from the Forth & Tay wind farms on the site integrity of Forth
Islands or Fowlsheugh SPAs.
The thresholds presented in our advice are indicative due to the considerable
uncertainty in the population modelling for each SPA seabird population. These
models incorporate year round natural mortality but only address one form of
anthropogenic mortality (wind farm impacts) and only during the breeding season.
This means that if the populations encounter any additional anthropogenic mortality,
then thresholds will be exceeded. Consequently, we recommend that limits to
additional impacts are not set close to thresholds, especially for declining species such
as kittiwakes.
We also note that we are only able to provide a qualitative assessment of potential
impacts to individuals breeding outwith SPAs and for seabird impact assessment in
the non-breeding season – aspects which are not captured under HRA. We highlight

18
the potential for significant cumulative impacts at a UK level and note that this is a
key limitation to our current advice on the Forth & Tay wind farms, especially for
kittiwake, gannet and puffin where high levels of impact are already predicted for
SPA populations during the breeding season. In respect of kittiwake, we highlight
that there could be high levels of collision risk during the non-breeding season.”
Detailed appendices followed on impacts, collision risk modelling thresholds and related
matters.
[30]

It was explained that the assessment involved the setting of thresholds, beyond which

a significant impact might be anticipated. This was done generally by applying the “reduced
uncertainty method of ‘acceptable biological change’ (ruABC) to the outputs from the
population viability analyses (PVAs), which had been developed for each seabird population
by the Centre for Ecology and Hydrology” (CEH). The gannet and puffin thresholds were
derived by a different means.
[31]

The advice continued somewhat repetitively:
“We note the following caveats on use of these thresholds:
These thresholds are only indicative as there is considerable uncertainty in the
modelling steps.
The population models for each species incorporate year round natural mortality
but only address one form of anthropogenic mortality (wind farm impacts) and
only during the breeding season.
These thresholds have been set without considering the status of the population;
whether it is increasing or declining ... Consequently, thresholds for declining
species, such as kittiwakes, should be treated with caution.
Consequently, allowing impacts on seabirds that are predicted to be very close to
thresholds is a high risk approach and we strongly recommend that limits to
additional impacts are not set close to thresholds, especially for declining species.”

As with the ESs, the advice encompassed extraordinary detailed ornithological analyses of
the bird populations of each relevant species (and others) in each SPA and the anticipated
disturbance or displacement.
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[32]

The draft report was issued by CEH on 10 March 2014; the petitioners having been

involved in this work. A copy of the SNCBs’ advice was intimated to the petitioners on
14 March and further data was provided, including the final CEH report on the population
modelling. The petitioners submitted their “final” objections on 26 March. Nevertheless,
more data was sent to them by MS after that date; notably that on calculating thresholds.
[33]

On 10 April 2014, MSS Ornithology provided interim advice to the MS Licensing

Operations Team (MS-LOT), who were ultimately responsible for the recommendations to the
respondents, following upon the SNCBs’ earlier response. This criticised certain aspects of
the SNCBs’ methodology relative to, for example, the setting of thresholds. It did endorse the
simple interpolation method used by the SNCB as sensible, notwithstanding that it made a
number of assumptions. It advised a wider use of this method (ie scalar, infra) to adjust
thresholds to eliminate certain anomalies. It endorsed the use of ruABC because it allowed
greater precaution where the data was limited. It disagreed with its use where, as in the
Forth Islands, the data was good. It advised the use of up to date PVA outputs, which had
been provided on 25 March. A resultant calculation produced a different threshold for the
Forth Island gannets.
[34]

MSS Ornithology advised the use of the extended “Band” model (Option 3) (infra) to

estimate collision rates. A rate assuming 98% avoidance was recommended but, due to the
uncertainties, estimates assuming a 95% rate were also to be taken into consideration. MSS
agreed with the SNCBs that an adverse impact, as described by the SNCBs, could not be ruled
out. Further work was therefore advised on both the SNCBs’ calculations and on mitigatory
measures, notably the number of turbines. The use of scalar as an appropriate tool was reenforced in an e-mail from MSS to the SNCBs dated 23 April. The MSS Ornithology advice
was intimated to the petitioners on 28 April.
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[35]

On 17 April 2014, MS-LOT sought revised advice based upon a reduced total number

of 335 turbines. The petitioners were given a copy of this request. In May, the author of the
Band method (ie Mr Band) recommended the use of his extended (Option 3) method to
calculate collision avoidance rates.
[36]

On 14 May 2014, a draft AA was prepared. The SNCBs responded to MS-LOT in

relation to impact on 6 June, commenting that, in addition to the reduction in turbine
numbers, there had been a number of changes in the technical assessments and modelling.
The revised advice from the SNCBs remained the same. On 10 June the SNCBs provided
revised advice on displacement rates for kittiwake, given the changes to the turbines. This
was that there was some logic in applying a lower rate. Continued monitoring was
recommended. On 7 June yet further advice was provided on the displacement effects on
kittiwake of the Seagreen wind farms, which were regarded as a special case. The same did
not apply to Inch Cape, where the advice remained the same.
[37]

On 27 June 2014 an “Escalation Meeting” took place between, MSS, MS-LOT and the

SNCBs with a view to bringing together the technical experts and senior management to
explore “the basis of divergence and to consider what scope there [was] to minimise the
degree of divergence”. The existence of many areas of agreement was acknowledged. There
were three areas of potential divergence. The first was the collision effects for gannet and
kittiwake and whether the Option 3, as MSS had advised, or Option 2, which had been used
by the SNCBs, ought to be employed. It was agreed, following Mr Band’s advice, that
Option 3 was “correct”, but there were remaining issues about flight height data. Some
disagreement therefore remained. It was hoped that research from the British Trust for
Ornithology (BTO) would help.
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[38]

On 4 July 2014, Mr Band prepared a note on avoidance rate reports on “small gulls”,

where the rate was much lower using Option 3. He wrote as follows:
“Clearly with this level of disparity [between small gulls data based on site survey
observations and small gulls data using generic flight height distribution, tabulated in
the note], the observed flight height distribution at these [survey] sites must be very
different from the generic FHD [flight height distribution] ...
What this means – if the observed values of [proportion of flights at collision risk
height] represent valid survey records on flight height – is that the actual flight height
distribution, far from being skewed towards heights below minimum rotor height,
must actually peak within the range of rotor heights ...
This is so different from an assumption of FHD skewed towards low altitude that any
analysis based on the latter must be deemed invalid.”

[39]

The second area of possible divergence was on the displacement effects for kittiwakes

and puffins. It was agreed that the modification in turbine numbers had reduced the
displacement rates. The SNCBs agreed with the kittiwake rate contained in the draft AA,
although MSS had advised a lower rate. The SNCBs were to consider further rates and the
appropriate model for puffins.
[40]

The third area of disagreement was on the use of ABC and ruABC in determining

thresholds. There was agreement that ruABC should be used generally but MSS did not
think it should be used where data quality was good. The wider use of scalar was also a
concern. Whether it was appropriate to allow effects to come close to thresholds was still an
issue. Although the SNCBs did reconsider matters, they did not alter the fundamentals of
their advice.
[41]

In a letter dated 11 July 2014, the SNCBs recorded that a further meeting had been

held on 7 July, when it had been noted that “there was agreement between our advisers on
the vast majority of the issues raised ... and in particular on protected species of seabird”. The
letter continued:
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“... We noted that there were precautionary elements in the approaches taken and the
models recommended by SNH and JNCC, and by [MSS]. What level of precaution is
appropriate is not a matter that can be determined precisely, and judgements have to
be made. We also noted that the development proposals have evolved since they
were originally submitted, partly as a response to concerns about seabird impacts.
Our advice, and MSS’s, is based on thresholds. These thresholds are indicative, not
absolute, and we advise that they should not be used as strict limits. Rather, we have
based our advice on the principle that the closer effects are to the thresholds the
greater the risk of adverse effects. SNH & JNCC concluded that, for a small number of
species, levels of predicted impact were such that we are unable to conclude beyond
reasonable doubt that there would be no effect on the integrity of the SPAs, based on
the models we have used. [MSS] reached a different conclusion using the same data,
but a slightly different modelling approach. We noted that this is a new and fast
developing area of scientific study and that approaches are continually developing
and being tested. Many of the methods underpinning assessment (such as collision
risk modelling) are based on assumptions for which it may take a long time to get
field data to provide verification. So again judgements have to be made where
empirical analysis is unable to provide certainty.
We discussed the issue of whether decisions should be based on a conclusion that
thresholds should not be exceeded or whether an additional element of precaution
should be applied to take account of uncalculated elements such as non-breeding
mortality or to allow ‘headroom’ for future development. I note that [MSS] consider
that sufficient other elements of a precautionary nature are built in when setting the
thresholds. Setting a ‘safety margin’ on a threshold would also have to be a matter of
judgement and not calculation, so all we can say is that the level of risk that
populations will be impacted increases the closer you approach the threshold level.
We also discussed whether, if [the respondents] judged that on balance it was
appropriate to consent these developments, the risks could be reduced further
through additional measures. Because of the limitations to our knowledge and
understanding of the effects of wind farms on seabirds it is difficult to prescribe very
detailed and sophisticated mitigation measures, but we can discuss this further if you
wish.
Post-consent monitoring
The Forth & Tay is a unique area hosting an enormous richness of seabird diversity. It
could be seen as a flagship for renewable energy generation and a world class
opportunity to develop the science and plug evidence gaps in this complex and fast
moving area of study. We therefore advise that any consents are made in a way that
facilitates effective monitoring and we have provided [MS] with recommended
conditions relating to an environmental monitoring programme and for an expert
panel to oversee this work. We think that establishing this approach is a high
priority.”
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[42]

On 16 July 2014, the SNCBs supplied their last advice on displacement rates for

puffins and kittiwakes, given the alterations to the turbines; commenting on the lack of
empirical data. The AA was finalised on that date, although not approved until 7 October.
Discussion between the petitioners and MSS continued with an “extremely useful and
constructive” meeting on 31 July, after which the petitioners were to carry out their own
modelling based on the revised proposals using a “counterfactual” method.
[43]

On 1 August 2014, MS advised the petitioners that it was too late to consider further

material. However, on 14 August the petitioners wrote to MS expressing concerns about a
lack of information and attaching a detailed critique from a Prof Rhys Green on MS’s
methods entitled, somewhat provocatively, “Misleading use of science in the assessment of
probable effects of offshore wind projects on populations of seabirds in Scotland”. This
attacked the use of ABC, ruABC, Band Option 3 and other aspects of MS’s methodology. By
e-mail dated 15 August the petitioners, having been supplied with more data, stated that the
information was all that they needed to undertake their own review, although that might take
“some time”. That review did not materialise.

The Appropriate Assessment
[44]

The appropriate assessment (AA), required by the Habitats Regulations 1994 and 2010

and the Offshore Marine Regulations 2007, was carried out by the Marine Scotland Licensing
Operations Team (MS-LOT) and Marine Science Scotland (MSS), who are, as already noted,
internal departments of the respondents. The AA records that MS-LOT had to be satisfied
that the projects would not adversely affect the integrity of the SPAs before it could
recommend the grant of consent. They required to apply the “precautionary” principle. The
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respondents could only authorise a development if they were certain that it would not
adversely affect the integrity of a relevant site. Such certainty was deemed to exist only if “no
reasonable scientific doubt remains as to the absence of such effects”.
[45]

Consultation with SNH and the JNCC had been carried out. There had been no

attempt to seek the opinion of the general public, because the public had already had an
opportunity to respond to the applications through the EIA process. That process had
notified the public of the ESs and SEISs prepared by the interested parties. These, and other
documents, had been made publicly available and consulted upon. Consultation responses
had been received from the petitioners, amongst others. The petitioners had expressed
significant concerns about the potential effects on several seabird species. They had criticised
the assessment methods used by MSS. Their objection letters had, however, predated a range
of mitigatory measures proposed by the interested parties to reduce the effects upon the
seabirds. The specific points raised by the petitioners were addressed in an appendix.
[46]

The conclusion of the AA was that the wind farms would not, either on their own or

in combination with each other, adversely affect the integrity of the SPAs, including
Fowlsheugh and the Forth Islands. That was on the basis that certain conditions would be
met. Following the MSS advice, MS-LOT reached the view that the most up to date and best
scientific evidence available had been used. They were satisfied that no reasonable scientific
doubt remained.
[47]

The SNCBs’ advice, dated 7 March 2014, had been that the SPAs had, as their central

conservation objective, the long-term maintenance of the bird population as a viable
component of each SPA. It was a relevant conservation objective that deterioration of the
habitats, or significant disturbance to the relevant species, should be avoided, thus ensuring
that the integrity of the sites was maintained. The SNCBs’ advice had commenced with that
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relative to the NNG site. This had been dated 28 November 2012. It pre-dated the
submission of the SEIS for that proposal and was no longer relevant. Similarly, earlier advice,
dated 28 March 2013, in respect of the Seagreen Alpha and Bravo applications, had been
overtaken by the cumulative advice given on 7 March 2014. That was regarded as the key
response to refer to, as it superseded the individual assessments. Further advice was received
from the SNCBs on 15 April, 30 May, 6, 10, 17 June and 2, 4, 11 and 16 July 2014. All of this
had been available to view on the MS interactive website.
[48]

The advice of the SNCBs dated 7 March 2014 had been that the wind farms, both alone

and in combination with each other, were likely to have a significant effect because of either
collision or displacement of, amongst other species, the kittiwake, gannet, puffin, guillemot
and razorbill populations of the SPAs. The AA proceeded to consider this in view of the
conservation objectives. The AA had gone through a number of changes. Initial assessments
had been carried out, which “identified unacceptably high levels of effect, resulting in a range
of mitigation measures”. Since receiving the negative advice on 7 March 2014, there had been
significant reductions in the number of turbines. The minimum turbine clearance had also
been changed.
[49]

Much of the AA is taken up with a discussion of assessment methods. This involves

the use of highly technical terminology, which is to an extent described in this Opinion, but
without any suggestion that it is capable of being fully understood, without expert assistance,
by a court of law. The background was that the original ESs had used a variety of methods of
assessment. A cumulative assessment had been difficult and an attempt had been made to
introduce a “common currency”. This had involved an estimation of the level of predicted
effect, due to collisions with turbines, displacement and barrier effects. So far as collision was
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concerned, the ESs had used a Band model. There was much consideration about whether it
was appropriate to use the basic (Options 1 and 2), or the extended (Option 3) Band models.
[50]

Displacement and barrier effects were “particularly challenging”. There is much

discussion in the AA about the appropriateness of using the method devised by the Centre
for Ecology and Hydrology (CEH) and the value of its results. The SNCBs’ advice in June
and July 2014 had been that lower displacement rates ought to be used, given the greater
turbine spacing.
[51]

The AA continues with a discussion on the appropriate population modelling and its

interpretation using “Acceptable Biological Change” (ABC) and “reduced uncertainty” ABC
(ruABC). Ultimately, so far as kittiwake was concerned:
“... different conclusions regarding the Forth Islands and Fowlsheugh SPAs are
reached by the SNCBs and MSS due to different methods being used to set thresholds,
and also different Options of the Band CRM model being used. The details ... of this
assessment lead MS-LOT to consider that Option 3 of the Band CRM is the most
appropriate. MS-LOT also consider that MSS provide good reasons for why their
method for setting the threshold is the most appropriate ... In addition the estimated
effects are likely to be over-estimates as the reduced displacement rate for the [Inch
Cape] site as advised by the SNCBs and MSS had not been used in the modelling.
MS-LOT therefore concludes that the Forth and Tay offshore wind farm proposals
alone or in combination ... will not adversely affect the site integrity of ... Fowlsheugh,
Forth Islands ... with respect to kittiwake ...”.

[52]

In relation to gannet, the conclusion was that:
“... it is the use of different options of the Band CRM model which results in different
conclusions between the SNCBs and MSS. The details provided ... of this assessment
lead MS-LOT to consider that Option 3 of the Band CRM is the most appropriate.
Therefore, MS-LOT concludes that the Forth and Tay offshore wind farm proposals
will not adversely affect the site integrity of the Forth Islands SPA with respect to
gannet, either alone or in combination ...”.

Similar conclusions were also reached in relation to puffin. In particular:
“... MS-LOT acknowledge the issues advised by CEH over the use of their model of
puffin and the limitations advised by MSS of reliance upon use of proxy species and
PBR for setting thresholds. MS-LOT consider that the justification provided by MSS
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on the use of the common currency for estimating effects and the ... model for looking
at the population consequences use the best available evidence and the most suitable
techniques. MS-LOT therefore concludes that the Forth and Tay wind farm proposals
will not adversely affect the site integrity of the Forth Islands SPA with respect to
puffin, either alone or in combination. ...”.
Similar conclusions were reached in relation to the razorbill and the guillemot in the Forth
Islands and Fowlsheugh SPAs.
[53]

So far as the overall conclusions on site integrity were concerned, the AA found as

follows:
“In the assessments above MS-LOT have considered the conservation objective of
‘maintaining the population of the species as a viable component of the site’ on the
individual qualifying features of the SPAs. As the effects of the Forth and Tay
Developments on the populations were found to be within acceptable thresholds for
all the species being considered in this assessment MS-LOT concluded that the Forth
and Tay Developments will not adversely affect the integrity of the SPAs with respect
to the individual qualifying features.
Having determined that the ... Developments will not have a negative effect on the
constitutive elements of the sites concerned, on having regard to the reasons for which
the sites were designated and their associated conservation objectives, MS-LOT
concludes that the proposed developments will not, on their own or in combination
with each other ... adversely affect the integrity of the ... Fowlsheugh SPA, the Forth
Islands SPA ...
The Marine Scotland Science Advisory Board (‘SAB’) has reviewed the ABC method,
and considered concerns raised by the [petitioners] concerning the method. The SAB
had advised that the methods used and the scientific evidence applied in assessing the
potential effects of the proposed Forth and Tay wind farms were judged to have been
undertaken using an objective and impartial application of available science, and the
science used in the assessment was the best available at the time. The SAB also judged
that MSS consulted with the relevant experts on the development of the methods
employed, and the evaluation was conducted in an open and transparent way. MSLOT consider that the most up to date and best scientific evidence available has been
used in reaching the conclusion that any decision to approve the ... Developments will
not adversely affect integrity of the sites concerned and are satisfied that no
reasonable scientific doubt remains.”
Further detailed matters addressing the specific concerns of the petitioners, relative to the
ornithological issues, were recorded in an appendix. It was this AA which was endorsed by
the respondents.
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The Decision Letters
[54]

On 10 October 2014 the respondents granted the various consents. The decision letters

describe the developments and the statutory and regulatory framework. They note the
existence of the AA; referring the reader to it for a “full explanation of the ornithology issues
and justification for decisions regarding site integrity”. They summarise the applicable policy
and guidance, notably the UK Marine Policy Statement 2011, which set out the overall
objectives for marine decision making. These include considerations of the positive wider
environmental, societal and economic benefits of low carbon energy generation. The
guidance also encompassed “Blue Seas-Green Energy: A Sectoral Plan for Offshore Wind
Energy in Scottish Territorial Waters”.
[55]

The letters note that only one objection had been received from the public to the Inch

Cape application. There were 3 to the Seagreen applications and 16 to NNG’s proposal.
There were objections from the petitioners, certain fisheries boards and Whale and Dolphin
Conservation. They express contentment that the material considerations had been
addressed in both the applications and the responses from the closest onshore planning
authorities, SEPA, SNH, the JNCC and “other relevant bodies”. They record that no further
information was required.
[56]

On the issue of the impact on seabirds, the letters are not all in identical terms. They

recognise that there was an outstanding objection from the petitioners concerning the impact
on several seabird species, notably kittiwake, gannet and puffin. The Inch Cape and Seagreen
decision letters continue:
“Having carried out the AA (considering all the advice received from SNH, the JNCC
and MSS) it can be ascertained with confidence that the Development, subject to
appropriate conditions being included within the consent, … will not adversely affect

29
site integrity of any of the identified SPAs ... SNH and the JNCC are in agreement
with the AA conclusions for the marine mammal and freshwater fish SACs and in
some instances the SPAs. There is, however, disagreement on the conclusions
concerning the impacts upon:
Fowlsheugh SPA with respect to kittiwake; and
Forth Islands SPA with respect to kittiwake, gannet, puffin and razorbill.
This disagreement is regarding differences in assessment methods and the SNH and
the JNCC view that the closer the effects are to thresholds the greater the risk of
adverse effects. The [respondents] consider that the best available evidence has been
used in the AA and that the assessment has been precautionary. A full explanation of
the ornithology issues and justification for decisions regarding site integrity is
provided in ...[the] APPROPRIATE ASSESSMENT.”

The NNG letter is differently structured and phrased but is ultimately similar in import. It
notes the disagreement on impacts and the reasons for them as discussed in the AA.
[57]

The letters contain a section on the respondents’ consideration of the environmental

information. They express satisfaction that the ES had been produced in accordance with the
regulations and that the applicable procedures regarding publicity and consultation had been
followed. Inch Cape and Seagreen letters state that the respondents had taken into
consideration the environmental information “including the ES, the AA and the
representations received from the consultative bodies …”. The NNG letter does not state that
the AA was taken into account as environmental information.
[58]

Continuing with the respondents’ consideration of the possible effects on European

sites, the letters repeat the passage quoted above regarding the areas of disagreement; both
Inch Cape and Seagreen (but not NNG) letters referring again to the AA. The letters make
specific reference to Article 6.3 of the Habitats Directive and state that the respondents were
satisfied that the test therein (contained also in the Regulation 48 of the Habitats Regulations
1996 and Regulation 61 of Habitats Regulations 2010) had been met.
[59]

The Inch Cape letters continue:
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“The [respondents] are convinced that, by the attachment of conditions to the consent,
the Development will not adversely affect site integrity ... The [respondents] are
satisfied that no reasonable scientific doubt remains as to the absence of such effects
and that the most up-to-date scientific data available has been used.
A recent announcement by the Scottish Government has highlighted the Outer Firth
of Forth and Tay Complex as a draft marine SPA as it meets the SNH and the JNCC
selection guidelines. A formal consultation will be undertaken towards the end of
2014/beginning of 2015. Following consultation it is possible that this area could
become a designated marine SPA towards the end of 2015. At this stage a further AA
may be required if Likely Significant Effect (‘LSE’) on the qualifying features is
identified from the Development. Under the Habitats regulations this must be carried
out as soon as is reasonably practicable following designation.”

[60]

The letters only then proceed to set out the respondents’ consideration of the

applications themselves. They do so having narrated that: (a) the wind farms accorded with
the applicable planning policies and guidance; (b) the appropriate statutory procedures had
been carried out; and (c) the developments would not adversely affect the integrity of the
sites. The sections on seabirds record the concerns expressed by SNH, the JNCC and the
petitioners about the potential impact on several species. The particular advice from SNH
and JNCC dated 7 March 2014 is again noted; in particular the disagreement with what was
ultimately concluded in the AA that Fowlsheugh SPA kittiwake and Forth Islands SPA
kittiwake, gannet, puffin and razorbill would not be adversely affected.
[61]

The reasoning concerning seabirds is as follows:
“Following a meeting held on 7th July 2014 between [MS] and SNH, SNH followed up
with a letter of 11th July which stated that they had the opportunity to review and
discuss aspects of their advice where conclusions reached by SNH & JNCC on Special
Protection Areas are at variance from those reached by [MSS]. This was done in an
effort to understand the nature and origin of the differences, and the extent to which
they were germane to the decisions facing the [respondents] with regards to this
Application and the other applications for wind farms in the Forth and Tay.
In the letter, SNH noted that there was agreement between their advisors on the vast
majority of the issues raised by the Forth and Tay proposals in terms of their effects on
the natural heritage and in particular on protected species of seabird. SNH also noted
that there were precautionary elements in the approaches taken and the models
recommended by SNH & JNCC and by [MSS].
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SNH stated that the level of precaution which is appropriate is not a matter which can
be determined precisely and that judgements have to be made. They went on to say
that this is a new and fast developing area of scientific study and that approaches are
continually developing and being tested. Many of the methods underpinning
assessment (such as collision risk modelling) are based on assumptions for which it
may take a long time to get field data to provide verification. So again, judgments had
to be made where empirical analysis is unable to provide certainty.
SNH outlined several areas of ornithology monitoring which they recommended
should be included in any consent granted. These are:
the avoidance behaviour of breeding seabirds around turbines;
flight height distributions of seabirds at wind farm sites;
displacement of kittiwake, puffin and other auks from wind farm sites; and
effects on survival and productivity at relevant breeding colonies.
The [respondents] consider that, having taken account of the information provided by
the Company, the responses of the consultative bodies, the AA completed, and having
regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation to the Development’s impact on birds which would require
consent to be withheld.”

[62]

A large number of other issues are covered in the letters, including impacts on fish

and shellfish, commercial fishing, navigational safety, aviation, recreation and tourism, and
visual aspects. The cumulative effects of these impacts were considered. The letters then
turn to the benefits of wind energy as a “necessary component of a balanced energy mix
which is large enough to match Scotland’s demand”. The Inch Cape wind farm alone was
capable of generating sufficient energy for the needs of 500,000 homes, which was consistent
with the respondents’ policy on the promotion of renewable energy and its target of a 100%
equivalent to Scotland’s total demand from renewable sources by 2020.
[63]

A summary of the reasoning is set out as follows:
“The [respondents] consider the following as principal issues material to the merits of
the section 36 consent application made under the Electricity Act:
The [applicant] has provided adequate environmental information for the
[respondents] to judge the impacts of the Development;
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The ... Application and the consultation process has identified what can be done to
mitigate the potential impacts of the Development;
The matters specified in regulation 4(1) of the 2000 Regulations and regulation 22
of the 2007 Regulations have been adequately addressed by means of the
submission of the ... ES, and the [respondents] have judged that the likely
environmental impacts of the Development, subject to the conditions included in
this consent ..., are acceptable;
The [respondents] are satisfied that the Development can be satisfactorily
decommissioned ...
The [respondents] have considered material details of how the Development can
contribute to local or national economic development priorities and the Scottish
Government’s renewable energy policies;
The [respondents] have considered fully and carefully the Application and
accompanying documents, all relevant responses from consultees, and the ...
public representation(s) received; and
On the basis of the AA, the [respondents] have ascertained to the appropriate level
of scientific certainty that the Development (in combination with ... all other
relevant developments, and in light of mitigating measures and conditions
proposed) will not adversely affect site integrity of any European protected sites,
in view of such sites’ conservation objectives.”

The Petition
[64]

The averments in the petitions are extremely lengthy and, in some respects,

convoluted and repetitive. The Inch Cape petition contains 33 statements of fact, many of
them broken down into sub-paragraphs. They occupy, with answers, 184 pages. They
nevertheless purport to incorporate, as part of the pleadings, and for reasons which are often
not at all clear, a very large number of documents brevitatis causa. It is relatively immediately
clear that the petitioners seek reduction only of the consents, as distinct from the appropriate
assessment, but isolating the specific grounds upon which they do so requires a substantial,
time consuming, search.
[65]

The pleas-in-law, which ought to focus the legal issues clearly, succeed in achieving

the opposite. They are in a most general form, apparently designed to encapsulate almost all
conceivable avenues of review, as follows:
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“1.
The Decision of the Respondents being based on procedural irregularity
and/or a failure to act fairly it should be reduced.
2.
The Decision having proceeded on an inadequate et separatim incorrect factual
basis it should be reduced.
3.
The Respondents having acted unlawfully and/or ultra vires and/or
unreasonably the Decision should be reduced.
4.
The Respondents having failed to give proper adequate and intelligible
reasons for its Decision the Decision should be reduced”.

[66]

The first hint of procedural irregularity appears in statement 17, where it is averred

that the petitioners did not have sufficient information to enable them to provide meaningful
representations. It is also said that the petitioners were not aware of when decisions were to
be made. In statement 20 it is averred that a significant proportion of the: “environmental
information and methodologies” which:
“formed the basis of the … consent and the related [AA], were substantially provided
by the Respondents’ own internal advisers or obtained at their request through
external consultants or provided by the applicants other than by the ES and SEIS”.
This information is said to be contained in “Information Tables”, but those produced refer
primarily, although by no means exclusively, to documents rather than information.
Accessing a particular piece of information which was not provided is not a straightforward
task.
[67]

The grounds of challenge begin at statement 21 under a subhead “(a)

Information/consultation” (Ground A). The narrative, so far as relevant, is:
“XXI In breach of the EIA Directive and/or 2000 Regulations the Respondents
granted the Section 36 consent on the basis of significant environmental information
that had not been made available to the public in that in taking their decision they
took into account (a) substantive information relating to the environment statement
which had been provided by the applicant and consultative bodies SNH and/or JNCC
and so was additional information as defined within the 2000 Regulations requiring to
be publicised under Regulation 14A and (b) substantive environmental information
which had been provided by their own internal advisers and/or consultants and/or
other consultees which had not been made available to the public as required by the

34
EIA Directive and/or the 2000 Regulations as is more specifically referred to in the
Schedule produced herewith. Such a grant was contrary to Regulation 3 of the 2000
Regulations. ...
XXII Further in carrying out its duties under the 2000 Regulations the Respondents
in order to secure compliance with the EIA Directive should have required the
applicant to have included the information not subject to publication under
Regulation 14A as identified in the Information Tables in particular information
provided by the Respondents’ own advisers and/or external consultants or at least the
substance of it as either additional or further information so as to ensure that it was
duly publicised and consulted on to enable effective public participation. Failure to
do was a breach of Regulation 3 of the 2000 Regulations and/or the EIA Directive ...
XXIII The petitioner was in any event consulted by the Respondents as to the
potential impact on seabirds and such consultation exercise continued after the receipt
of the Petitioner’s comments on the applicant’s SEIS as provided for by the 2000
Regulations. Having determined to continue involving the Petitioner in such
consultation the Respondents were required to provide the Petitioner with sufficient
information so as to enable it to respond effectively. Esto, ... the Petitioner was not
treated as a consultee, in all the circumstances including in particular the importance
of the impact on birds and the position, experience and knowledge of the Petitioner
there was a common law duty so to treat it and the Respondents erred in not doing so
...
XXIV Irrespective whether consultation was a legal requirement once embarked
upon it must be carried out properly which includes inter alia providing the consultee
with sufficient information and time to enable it to give an intelligent response. By
failing to provide the Petitioner with the material noted in the Information Tables
marked attached hereto, namely the full environmental information including SNCB
advice, assessment methods and data used for the formal decision making process,
the Respondents prevented the Petitioner from providing an intelligent response and
erred thereby.”

[68]

The next challenge is sub-head “(b) Errors deriving from the approach to and content

of the [AA]” (Ground B.1). The critical averment is this:
“The Appropriate Assessment and hence the Decision is flawed in that it has taken
into account immaterial considerations and left out of account material considerations
and in its overall conclusion as to the lack of reasonable scientific doubt as to the
absence of such effects it is perverse.”
The petitioners identify two parts to the AA. The first is productivity and mortality and the
second is the acceptability of the resultant population scale effects. On the first, the petition
embarks (stat 27) upon an in-depth description of the Band modelling methods and states
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(stat 28) that it has been used incorrectly in the AA. It then dives deeper by describing where
MS went wrong. Under a sub-heading “Assessment of mortality due to Collision” the
petitioners identify a number of alleged errors, notably: (a) incorrect use of generic data
without comparison with site specific data; (b) use of wrong model option in contravention of
best scientific advice; (c) incorrect use of avoidance rates, in contravention of best scientific
advice; and (d) no indication of uncertainty.
[69]

Under a sub-heading “Setting of thresholds to determine population scale effects” the

petitioners refer to ABC as a novel technique using PVA forecasting and developed by MSS
specifically to “manage decision-making for the east coast offshore wind farm proposals”. It
is attacked as not being scientifically valid on the following bases: (e) use of an arbitrary
threshold; (f) does not consider the uncertainty around impacts; and (g) allows greater levels
of mortality where there is greater uncertainty.
[70]

The petition then carries the sub-heading “Use of Scalar method/MMS interpolation

method”, which it also describes as novel and introduced by MSS in their advice to MS-LOT.
The method is described in some detail before also being categorised as “not scientifically
valid” for the following reasons: (h) late introduction of a novel method and reservations by
SNCBs; (i) exacerbates problem with setting arbitrary thresholds; (j) implies over simplistic
relationship between survival and productivity; (k) use of the Scalar method is unnecessary;
and (l) does not accord with a precautionary approach.
[71]

The petition states (Stat 29) that the AA “and so the decision” failed to take into

account three material considerations, thus meaning, it is averred, that the respondents erred
in law. The first was that the AA only took into account the risk to the adult breeding
population during the breeding season and omitted juveniles, non-breeding adults and
members of the colony outwith the breeding season. The second was that disturbance was
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only considered to be of significance if it could undermine the conservation objectives
relating to population viability and not in its own right. The third was that the AA, when
considering the cumulative effects, limited consideration to the breeding season and breeding
adults and had little regard to non-dominant foraging grounds.
[72]

The averments in each of the sub-headings (a) to (l) (supra) and the three defects in the

AA are answered in equal detail by the respondents and the interested parties. There is a
further challenge (Stat 30) (Ground B.2) concerning the respondents’ alleged failure “to have
proper or adequate regard to the future designation of the Outer Firth of Forth and Tay Bay
Complex” as a SPA. This failure is said to be in breach of the respondents’ duties under the
Wild Birds Directive and the Habitats Regulations; there having been evidence to justify its
designation since 2006. The respondents ought to have treated the Forth and Tay as if it was
already a SPA under Article 4.1 of the Wild Birds Directive, or alternatively, the Habitats
Directive. In undertaking the AA and making the decisions, the respondents should have
taken into consideration the future designation, or at least the possibility of future
designation, of the Forth and Tay Bay Complex as a SPA. No reference had been made to
future designation in the decision letters or the AA. No regard was had to the “very strong
scientific case” for designating the site as a SPA
[73]

There then follows a separate ground of challenge (Ground C) relating to reasons.

This is expressed as follows:
“XXXII As the Decision and Appropriate Assessment acknowledged the conclusions
they reached were inconsistent with views expressed by SNH and JNCC and the
Petitioner. Given SNH’s and JNCC’s roles as the appropriate statutory nature
conservation bodies it was incumbent on the Respondents to accord considerable
weight to their advice and to have cogent and compelling reasons for departing from
it. Further unless they could conclude that such advice was wrong they could not
reasonably reach the conclusion that no doubt remained as to the adverse effects on
the relevant SPAs and their species. Likewise, in the circumstances unless the
Respondents could conclude that the Petitioner’s representations were wrong they
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could not reasonably reach the conclusion that no doubt remained as to adverse effect
on the relevant SPAs and their species. The respondents erred in failing to give cogent
and compelling reason for departing from the views of SNH and JNCC. Further the
Respondents merely found that the methods used by SNH and JNCC were not the
most appropriate and did not use the best available evidence and did not find that
either of those bodies’ or the Petitioner’s views were wrong erred in reaching a
conclusion as they did as to lack of impact.”

The Lord Ordinary’s Decision
[74]

The Lord Ordinary dealt with the four petitions together, issuing a main Opinion in

the Inch Cape case. He focussed, as the arguments before him had done, on the section 36
consents. He identified three grounds of challenge. The first (Ground A) was that the
respondents had failed to comply with the provisions of the EIA Regulations 2000 or,
alternatively, at common law, to consult on environmental information and thereby acted
unlawfully by taking into account information which had not been consulted on. The second
(Ground B) was divided into two parts. Ground B.1 was that the AA had taken into account
irrelevant considerations, left out of account relevant considerations, applied the wrong test
and reached a “perverse” conclusion. Ground B.2 was that the respondents were in breach of
their EU obligations, by refusing or delaying to classify the Forth and Tay Bay Complex as a
SPA. The third (Ground C) was that the respondents had failed to give appropriate weight to
the advice tendered by the statutory conservation consultees or, alternatively, had failed to
give an adequate explanation for rejecting their negative advice.

Ground A
[75]

The Lord Ordinary summarised his conclusion on Ground A by way of a preface

(para [50]):
“If new information, being ‘information which is relevant for the decision’ in terms of
[the EIA Directive] ..., art 6(3)(c), is to be taken into consideration, the new material
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must be processed by notification, publication and consultation so as to become
‘environmental information’”.
Having summarised parties’ submissions, he identified the determining issues as being
whether: (1) the information was (i) unshared, (ii) substantive and (iii) used for the AA; and
(2) the AA, or the data in it, fed into the EIA. He answered these questions in the affirmative.
Although the petitioners may have received or accessed the information at some stage, it had
not been made part of the ESs or additional or further information. The petitioners had not
obtained it in time for the consultation deadline of 26 March 2014. The AA, or the
information it contained, was used as, or as if it was, environmental information for the
purposes of the EIA Regulations 2000. There was specific reference in the decision letters to
the AA being taken into account. The substantive information supporting the conclusion of
the AA should, he repeated, one way or another, have been processed in terms of those
Regulations.
[76]

The Lord Ordinary accepted that, if the AA data had been properly processed through

a further consultation round, the petitioners would have made representations. They had,
however, been prevented from providing an intelligent response. Given this approach, he
did not consider that it was necessary to address the common law consultation argument.
Although the Lord Ordinary was not satisfied that the information was capable of being
additional, the potential solution was to require the AA to be processed as further
information in terms of the EIA Regulations 2000.
[77]

The Lord Ordinary accepted that, even if a breach of the EIA Regulations 2000 had

been established, the court could nevertheless refuse relief if the petitioners had been able in
practice to enjoy the rights conferred by the Regulations and had suffered no substantial
prejudice (R (Champion) v North Norfolk DC [2015] 1 WLR 3710 at para 54, following Walton v
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Scottish Ministers 2013 SC (UKSC) 67). The Lord Ordinary returned to the EIA Directive,
notably Article 11, which required Member States to ensure the availability of judicial
processes to challenge the legality of environmental decisions. Ultimately, he reached the
view that the consent decisions were seriously flawed, not simply because of procedural
irregularity, but because they were ultra vires.
[78]

Employing a purposive interpretation stemming from the Aarhus Convention, the

Lord Ordinary reasoned that there had been a breach of Article 8 of the EIA Directive, which
requires the information gathered under Articles 5 and 6 to be taken into account in the
decision-making process. The information had to be consulted upon and, if it were not, the
corollary must be that it could not be taken into account; yet it had been. The respondents
had made the decision on the basis of information which, because it had not been consulted
upon, they were disempowered from considering in terms of Regulation 4(1) of the EIA
Regulations 2000. It could not be contended that there had been substantial compliance,
notwithstanding a procedural lapse. The information wrongly taken into consideration had
been determinative. The Lord Ordinary also held that Article 6.2, which required the public
to be notified of any relevant information, had been breached. There was no requirement for
the petitioners to demonstrate substantial prejudice. They were vindicating a public interest
in the natural environment. It was for the respondents to demonstrate that the decisions
would now be no different or that the petitioners had suffered no prejudice.
[79]

The Lord Ordinary noted that, although there had been scarcely any debate on the

issue of the Marine Works Regulations 2007 consent, it too had been based on unconsulted on
information.

Ground B.1
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[80]

In relation to Ground B.1, namely the attack on the AA, the Lord Ordinary accepted

the correctness of the petitioners’ view that a “sound” AA was a precondition for a lawful
consent. He remarked that the petitioners did not seek to have the AA itself set aside. He
made a general comment that the decision letters were not “accessible” in the form in which
they had been presented. The irony in that is that the Lord Ordinary’s treatment of the AA
and the decision letters is itself so highly discursive, in its meanderings through the
ornithological data, as to be almost impenetrable in large part to persons not qualified in the
relevant science.
[81]

The Lord Ordinary derived a number of well-known propositions from Landelijke

Vereniging tot Behoud van de Waddenzee v Staatssecretaris van Landbouw, Natuurbeheer en Visserij
(C-127/02) [2005] 2 CMLR 31 and Sweetman v An Bord Pleanála (C-258/11) [2014] PTSR 1092.
He added that, where the source of a defect was EU law, the burden lay on the party
supporting the decision to demonstrate that the outcome “would not conceivably have been
different”. He accepted that, where evaluative judgments were to be made, a “Wednesbury”
standard of review applied (Smyth v Secretary of State for Communities and Local Government
[2016] Env LR 7 at para 78), but this left open the extent to which evaluative judgments had to
be made both at the AA and the decision stages.
[82]

The Lord Ordinary noted that the AA had to look at the implications for the relevant

sites in light of their conservation objectives. The conclusion of the ornithological section had
been that the effects were within acceptable thresholds. This was, he thought, in principle
entirely reasonable so far as it went. The question was whether the conclusions of the AA
satisfied the legal test; that being said to be whether its conclusions were capable of removing
all reasonable doubt.
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[83]

The Lord Ordinary turned to site integrity and reasonable doubt and concluded as

follows:
“I am not convinced that a sea bird [AA], however skillful, however conscientious, can
aspire in the present state of knowledge to be more than a kind of structured
haruspication1. Still, exercises of this type should abide by the rules including the
rules they set themselves; and in at least four of the respects identified by the
[petitioners] this [AA] does not do so. It does not allow for the exclusion of, or
exclude, adverse in-combination effects on site integrity to the requisite degree of
certainty in respect of all qualifying interests of each SPA. ... [T]he development
authorisations purport to be certain about the absence of adverse effects without
addressing all effects which have to be considered.”

[84]

The first of the four difficulties which the Lord Ordinary identified was the use of the

extended interpolation or “scalar” methodology to identify thresholds. The Lord Ordinary
had noted the premise of the AA that there was such a thing called acceptable change, or
natural variation. The rationale was that change was acceptable, if it was within the range of
what would be expected under natural conditions. The SNCBs had proposed a method of
mitigating human error by comparing data from actual sites with results from the CEH’s
larger regional models. This was the “reduced uncertainty” ABC (ruABC).
[85]

The Lord Ordinary remarked that “the statistical and biological rationale [of scalar] is

not obvious and is not explained in a way that I can understand ...”. He considered that what
was happening was a “moving of the goalposts”. He later said:
“To be clear, scalar is a novel method improvised by MSS specifically for the Forth
and Tay combined assessment. It is not included in the environmental statements. It
has not been published. It has not been peer-reviewed. It has not been consulted on,
or fully consulted on.”
He observed that the impacts on certain species were within the threshold of acceptable
change, set by using ruABC with scalar. However, the whole threshold setting package was

1

this is the interpretation of omens by inspecting the entrails of sacrificial animals in Roman times.

42
contrary to the advice of the SNCBs. That advice, although not binding, was entitled to
considerable weight.
[86]

The Lord Ordinary then made the following, rather odd, remark:
“The [petitioners] having been excluded from the process, the SNCBs are the only
voice speaking for the birds” (emphasis added).

This is followed by clearer reasoning:
“... where certain assumptions and methodologies contested by the [petitioners] have
the expert support of the SNCBs, it may not be easy to fault the assessment; and so, by
the same token and conversely, where [AA] methodologies are not accepted or are
rejected by the SNCBs, as scalar is, the question is whether the assessment is capable
of overcoming the doubts expressed by the SNCBs, giving ‘cogent and compelling
reasons’, with ‘complete, precise and definitive findings’ using ‘the best scientific
means’. ... Rather than removing doubt, the passages on scalar in the [AA] introduce
doubt.”

[87]

On this basis, the Lord Ordinary was not satisfied that scalar was intelligible from a

statistical or biological perspective. If it was a method, rather than an evaluative judgment as
it claimed, it was not the best scientific means. He drew this conclusion in part from what he
referred to as the general teaching of the law about the recognition of methodology which
claims to be science. If scalar was not the best science, it could not provide the best evidence.
Thus, the Lord Ordinary concluded:
“In relying on the scalar-derived thresholds MS-LOT, as an assessor, has made a
mistake which flaws the [AA]. Whether as an assessor or as a decision-maker MSLOT is not entitled to conclude that the forecast biological change to the Forth Islands
and Fowlsheugh kittiwake populations is acceptable using scalar-derived thresholds.
On no reasonable view is MS-LOT entitled as a decision-maker to conclude beyond
reasonable scientific doubt that adverse effects on the integrity of the Forth Islands
and Fowlsheugh SPAs are excluded. This by itself is a ground for deciding the
proceedings in favour of the [petitioners].”

[88]

The second difficulty was the quantification of population effects. Apart from a

question about flight density estimates, the only difference between the analysis of the SNCBs
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and that in the AA had been the choice of Option 2 rather than Option 3. The difference
between the respective CRMs was that the Option 2 assumed a uniform distribution of birds
and risks through the whole height of a turbine area, whereas Option 3 produced an output
from non-uniform flight height distributions and differential risks, depending on flight
height. The assumption of Option 3 was that seabird flight distribution was skewed towards
lower flight heights. The Lord Ordinary reached the view that the problem with Option 3
had been recognised by Mr Band in his note of 4 July 2014. In this he had said that the
observed flight of certain gulls had led to the conclusion that, far from being skewed in the
manner suggested, the flying height would actually peak within the turbine area. Option 3
was thus based on an invalid assumption.
[89]

The Lord Ordinary accepted the “evidence”, presented by the petitioners, that the

AA’s application of Option 3 was methodologically flawed. Contrary to advice, it had used
generic flight height distribution data, rather than site specific data, and did not compare all
data to ascertain the reason for any discrepancies. MSS had wrongly claimed that
comparisons could not be done. There were several difficulties with the use of Option 3. The
first was one of inherent implausibility. The second was that a transparent AA would present
the points at which the different approaches diverged. The AA had not done this. The only
justification offered for using Option 3 was that MSS had advised that it provided the most
realistic evidential base. Lastly, Mr Band had advised against using the model.
[90]

The AA had failed to mention the evolution of Option 3 and that the respondents had

not been told of Mr Band’s advice. This amounted to a failure to use the best scientific
knowledge in the field. A relevant matter had been omitted. The AA was thus flawed. MSLOT were not entitled to conclude beyond reasonable scientific doubt that adverse effects
were excluded.
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[91]

The third area of difficulty was that the AA left non-breeding impacts out of account.

The Lord Ordinary had already observed that only impacts on breeding adults and
productivity had been modelled in the PVA. There had been no resolution of the divergence
between the SNCBs and MSS about non-breeding effects. The respondents had offered a
number of reasons for not assessing non-breeding impacts, including that they were
following advice from the SNCBs. The Lord Ordinary considered that the advice of the
SNCBs had been misunderstood by MSS. While a quantitative assessment of non-breeding
impacts might be difficult and even impracticable, it was a material consideration and should
have been taken into account, or at least identified as a material uncertainty. The Lord
Ordinary rejected the reasons given by MSS for leaving non-breeding impacts out of account.
The omission was a lacuna of the kind referred to in Sweetman (supra).
[92]

The fourth area of “possible doubt” was contained in the figures for 25 year end

population outcomes. The AA did not offer a reasoned judgment as to whether
Counterfactual Population Size (CPS) values were consistent with the maintenance of site
integrity, applying the precautionary principle. The explanation tendered by the respondents
wrongly assumed that the issue was whether CPS values should be the sole “metric” (ie
measure). The Lord Ordinary accepted that they should not be, but he was satisfied that they
were a relevant measure. That being so, they should not have been left out of account. In so
far as the MSS AB had endorsed the absence of an assessment of cumulative end population
effects, they had erred as a matter of law.
[93]

The Lord Ordinary turned to the question of whether the AA might “not

inconceivably” be different if re-made. He was not satisfied that it had been established that
a different outcome was inconceivable. First, a different outcome did not necessarily mean
the refusal of all the applications. There were different options in relation to each project.
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Secondly, he regarded it as “implicit” that cumulative effects over time had to be assessed.
Thirdly, the MSS allowable annual effects were contested, because of the methodologies used.
Fourthly, the attitude of the respondents to the expression of cumulative effects had been
equivocal. Fifthly, the AA might easily be rewritten. The conclusion, as it stood, was
narrowly based, essentially upon in-house advice on contested science. The inferences drawn
were contrary to the representations made by the petitioners and the SNCBs. If the AA were
to be re-made, addressing the question of cumulative effects and with the benefit of fresh
inputs about CPS, the conclusion reached might well be different.

Ground B.2
[94]

The Lord Ordinary sustained the argument that the failure by the respondents to take

into account a draft proposal for the classification of a Forth and Tay Bay Complex as a SPA,
as if that SPA had already been classified, rendered the decisions unlawful. He focused again
on the Directives. He noted that the Wild Birds Directive had been transposed into domestic
law by the Habitats Regulations 1994. These expressly applied only to areas within territorial
waters. It was only with the Offshore Marine Habitats Regulations 2007 that they had been
extended beyond the territorial sea, up to the British fishery limits. Meantime, there had been
work done to identify marine SPAs. Eventually, on 22 July 2014, SNH, the JNC and MS had
released information that there were to be 14 SPAs in Scotland. These became draft SPAs
(dSPAs). One of them was to be the Outer Firth of Forth and Tay Bay Complex, lying
between St Abbs Head in the south and Red Head, between Arbroath and Montrose, in the
north.
[95]

The Lord Ordinary cited guidance offered by the European Commission in relation to

dSPAs. This referred to Commission ν Spain (Santoña Marshes) (C-355/90) [1993] ECR I-4221;
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the rationale of which was that sites that deserved classification should be treated in the same
way as those that had been classified. The Lord Ordinary referred to Scotland’s National
Marine Plan, which stated that authorities should afford the same level of protection to
proposed SPAs (pSPAs) as they did to sites which had been designated. However, the use of
the word “proposed” was referable to the stage after a proposal had gone to the respondents
in terms of the Habitats Regulations 1994. The Forth and Tay Marine dSPAs had not attained
the status of proposed and therefore did not benefit from the protection conferred by the
Planning Policy.
[96]

The Lord Ordinary noted that the AA did not mention the dSPAs, although the

decision letters did. Ultimately, he decided that the ground of challenge failed on its primary
basis. He did not consider that he was entitled to find that the respondents had breached an
obligation to classify the dSPAs. The effect of Commission ν France (Basses Corbières) (C374/98) [2000] ECR I-10799 was that Article 6.3 of the Habitats Directive did not apply.
[97]

The Lord Ordinary went on to consider an alternative challenge, which was that,

applying the ratio of Basses Corbières, the dSPA was an area which should have been classified
as a SPA and therefore fell within the protection of Article 4.4 of the Wild Birds Directive. On
this basis the area should have been treated as a SPA, because the selection criteria had,
according to the SNCBs, been met. The respondents had accepted that that was so. They did
not advance any reason why the area should not be treated as a SPA. Therefore, the fact that
no breach of a treaty obligation had been declared was irrelevant (cf Humber Sea Terminal v
Secretary of State for Transport [2006] Env LR 4).
[98]

There was also a communication justification (R v Secretary of State for the Environment

ex parte RSPB (Lappel Bank) (C-44/95) [1997] QB 206). To countenance delayed classification
would jeopardise the achievement of EU objectives. The Lord Ordinary held that the
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respondents had unlawfully omitted to have regard to a material factor, notably a failure to
take into account the dSPA. The respondents had been bound to process the data underlying
the dSPA as additional information and to require the interested parties to provide further
information on the likely effects on the dSPAs, in terms of the EIA Regulations 2000. If the
EIAs were to be re-made, then they ought to include a “shadow” AA in respect of the impacts
on the dSPA.

Ground C: Reasons for rejecting advice
[99]

The Lord Ordinary held that the complaint of inadequacy of the reasons, in the

consents and the AA for not accepting the advice of the SNCBs about adverse impact, had
been adequately dealt with in connection with Ground B.1. He did not address it separately.

NNG Opinion
[100]

In his separate opinion in the NNG petition, the Lord Ordinary referred to the

omission (supra) of any reference to the AA in the section of the decision letter dealing with
environmental information. This distinction had not been founded upon in the pleadings. It
had not been the subject of submissions.
[101]

The crux of the Lord Ordinary’s reasoning on Ground A was that the AA, or the

information that it contained, was, or was treated by the respondents as if it was,
environmental information. The Lord Ordinary relied upon the fact that the decision letters
expressly referred to the AA being taken into account as part of the environmental
information. In the NNG decision letter, that was not the case. He characterised the issue in
the NNG petition as being whether the decision letter meant what it said, or whether the AA
had in fact been taken into account. He concluded that the AA had been taken into account.
The respondents could not have evaluated the data in the SEIS without taking into account
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how the information had been developed by MSS in the AA. The NNG cumulative
assessment had been supplemented by information about the Inch Cape project which had
not been available when the SEIS had been submitted. The multiple references to the AA in
the rest of the letter were consistent with the AA being treated as if it were part of the
information required for the EIA consent process. The failure to mention that the AA had
been taken into account as environmental information had been a mistake in the letter.

Submissions
Respondents
Ground A
[102]

The EIA and the AA were distinct assessments and were dealt with separately by the

respondents. Although the respondents had been under no obligation to consult the
petitioners on the AA, the respondents, the SNCBs and the interested parties had all engaged
closely with the petitioners, who had had ample opportunity to comment on the science upon
which the AA was based. The petitioners’ approach was that the respondents required to
carry out an “open book” exercise, whereby the petitioners would have access to all the
information which found its way into the AA. They based their submissions on “Information
Tables”, listing 150 separate documents. The Lord Ordinary had not heard any evidence
about the nature, meaning or relevance of the documents. No findings were made about
either: (i) what relevance any document might have had; or (ii) whether it had or had not
been shared.
[103]

The Lord Ordinary provided no basis for his conclusion that, insofar as information

was used for the AA, it could properly be called substantive. The descriptor “substantive”
was taken from the EIA Regulations 2000, which were not concerned with an AA. Whether
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an item of information did or did not fall within a particular statutory description was for
the judgment of the primary decision-maker (R (Evans) v Basingstoke and Deane BC [2013]
EWHC 899 (Admin) at paras 280-281 & 289-291; R (Evans) v Secretary of State for Communities
and Local Government [2013] JPL 1027 at paras 32-43; Smyth v Secretary of State for Communities
and Local Government [2016] Env LR 7 at para 80).
[104]

It was for the respondents to decide whether the ESs were sufficient. The

respondents had required to conduct further work on their own account in relation to the
AA, but not the EIA. The information listed by the petitioners in their Tables was not
additional or further information. Even if there had been an obligation to send specific
documents to the petitioners, the respondents had explained why they were not of any
materiality. The same point applied in relation to the treatment of this information under
both the EIA Regulations 2000 and the Marine Works Regulations 2007. It was not part of
the petitioners’ case that either the Habitats or Wild Birds Directives had not been properly
transposed into domestic law.
[105]

The trigger for an EIA was that the proposed development was likely to have

significant effects on the environment. The ES was prepared by the applicant. Certain
authorities were given an opportunity to express their views on the application and the ES.
The public required to be informed, to have access to certain information and to be able to
make comments. The fundamental object was the assessment of the environmental effects (R
(Buckinghamshire County Council) v Secretary of State for Transport [2014] 1 WLR 324 at para 84).
The decision-maker was obliged to consider the environmental information, but his decision
would also be affected by many other considerations, including the need for renewable
energy production to counter climate change. The EIA Regulations 2000 had to be
interpreted as a whole and in a common-sense way: R (Blewett) v Derbyshire CC [2004] Env LR
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29 at paras 41- 42).
[106]

In contrast, an AA was separate from an EIA (R (An Taisce (The National Trust for

Ireland) v Secretary of State for Energy and Climate Change [2015] PTSR 189 at para 16;
Commission v Ireland [2007] ECR I-10947 at para 231; R (Champion)) v North Norfolk District
Council (supra) at para 39). It was carried out by the competent authority and not by the
applicant. It was not an assessment of the environmental impacts of a project, but of its
implications for the particular site. There was no obligation to consult, or otherwise to obtain
the opinion of, the general public in relation to an AA. There was no provision for the
publication of information obtained for, or founded upon in, the AA. The AA and the
relevant information had to be made available to the public under the terms of the
Environmental Information (Scotland) Regulations 2004 (the EIS Regulations). For an AA, no
special procedure was prescribed. While a high standard of investigation was demanded, the
issue ultimately rested on the judgment of the authority (R (Champion) v North Norfolk DC
(supra) at para 41; see also Waddenzee (supra) at para 52 and at para 107 of the AG’s Opinion).
[107]

The first step in the Lord Ordinary’s analysis, that the respondents had decided these

applications under the EIA Regulations 2000 by taking into consideration the AA as part of,
or as if it had been part of, the “environmental information”, was not a matter on which the
parties had made any submissions. Where there was express consideration of the
environmental information in the decision letters, the AA was not mentioned. The earlier
references to it were superfluous; although it was hardly surprising that they should make
some mention of the prior jurisdictional hurdle.
[108]

The second step was the Lord Ordinary’s finding that a consideration of a project’s

environmental impact necessarily included the more focused and more stringent “habitats
impact assessment”. This was an error. The respondents were entitled to, and did, require
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applicants to provide information necessary for the AA (Marine Works Regulations 2007
reg 25(2)). The environmental information, which the respondents required to consider
under the EIA Regulations 2000, did not include the AA. The respondents were obliged to
take into consideration the environmental information, which was defined as meaning the ES,
SEIS, further and additional information and any representations made.
[109]

The Lord Ordinary assumed that all information relating to the AA was substantive

information. It was neither necessary nor appropriate to require all such information to be
processed as environmental information. The Lord Ordinary found that the new information
was not capable of constituting additional information. His proposed solution, that the
respondents required a revised AA to be processed as further information, ignored the fact
that an AA was an assessment produced by the respondents themselves. Further information
was information which they might require from an applicant concerning the ES. The Lord
Ordinary’s proposed solution was inept.
[110]

In all these circumstances, the Lord Ordinary erred in finding that there had been

any irregularity. There was no basis for his finding that the respondents had ignored the
hypothetical further representations that the petitioners would have made. He erred in
holding that the petitioners were a non-statutory consultee.
[111]

The Lord Ordinary erroneously held that determinative information not subject to

consultation could not be taken into consideration. The fact that information was relevant to
a decision did not mean that it required to be processed under the EIA Regulations 2000 or
that the respondents could not take it into account (R (Jones) v Mansfield District Council
[2004] Env LR 21 at para 58 citing R (Champion) v North Norfolk District Council (supra)
para 64). The Lord Ordinary’s interpretation of Article 6 of the EIA Directive conflicted with
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John Muir Trust v Scottish Ministers [2016] CSIH 61 (at paras 49-50). There was no
requirement to advertise each item of additional information separately.
[112]

The Lord Ordinary failed to give any weight to the petitioners’ involvement in the

process. They were represented on the steering groups. They engaged directly with the
interested parties. MS was in regular contact with them throughout and passed on to them
a wide variety of information. The petitioners had commented on the applications at an
early stage. Detailed comments were made by the petitioners on 26 March, 1 May and
14 August 2014.
[113]

The AA was a matter for the respondents and they were entitled to consult their in-

house advisers at MSS. They were not obliged to consult the petitioners on such advice.
[114]

If any flaw was found in the process, the court should exercise its discretion not to

reduce the decisions (R (Champion) v North Norfolk District Council (supra) at para 54). The
decisions would not have been different in the absence of any procedural defect. The Lord
Ordinary did not justify his finding that the information was “apparently determinative”.

The petitioners’ cross-appeal: obligations at common law
[115]

The Lord Ordinary had not ruled on the petitioners’ common law consultation case.

Where statute provided for consultation, the court should be slow to impose additional
obligations. The EIA Regulations 2000 provided for consultation with those having statutory
responsibilities. These Regulations and the Offshore Marine Regulations 2007 provided for
consultation with the SNCBs, and for taking the public’s opinion, if deemed appropriate.

Ground B1
[116]

While purporting to apply a “Wednesbury” standard of review, the Lord Ordinary

had embarked upon an examination of the merits and thereby erred in law. He had erred in
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his understanding and treatment of the scientific issues. The petitioners’ criticisms of the
scientific analysis in the AA had been made the subject of a substantial body of productions,
including scientific papers and affidavits. The court did not hear any testimony. The Lord
Ordinary made findings on the basis of opposing affidavits. He had attempted his own factbased review of the scientific merits of the AA.
[117]

It was not the role of the court to test ecological and planning judgments. Assessing

the nature, extent and acceptability of the effects of a development was exclusively a task for
the decision-maker. Judicial Review was concerned only with whether the AA had been
lawfully carried out (R (Prideaux) v Buckinghamshire CC [2013] Env LR 32 at para 130; R
(Hughes) v Carmarthenshire CC [2013] Env LR 17 at para 11; Cairngorms Campaign v
Cairngorms National Park Authority 2014 SC 37 at paras 63-64; R (Evans) v Secretary of State for
Communities and Local Government [2013] JPL 1027 at para 22; and Application of River Faughan
Anglers [2014] NIQB 34 at paras 114-115 and 119-120; Sustainable Shetland v Scottish Ministers
2015 SC 59 at para [25]). The Lord Ordinary had not addressed any of these cases. It was
not for the court to review the merits of the AA, or to make findings on the validity of
scientific methods.
[118]

The relevant standard of review was “Wednesbury” reasonableness (see Wordie

Property Co v Secretary of State for Scotland 1984 SLT 345 at 347-8). This was substantially the
same as that of “manifest error of assessment” applied by the CJEU (Smyth v Secretary of
State for Communities and Local Government (supra) at paras 78-80). Evaluative judgments had
to be left to the decision-maker. The court must avoid substituting its own views for those
of the decision-maker (R (Mott) v Environment Agency [2016] 1 WLR 4338 at paras 59-74 – 82).
A judge should not engage in a detailed examination of the scientific merits. Where there
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was no scientific consensus, a judge was not entitled to substitute his own view for that of
the decision-maker.
[119]

The Lord Ordinary fell into error in relation to important parts of the technical

scientific evidence. He did not recognise that the assessment of the significance of an impact
on the environment is a fact-finding exercise, requiring the exercise of judgment. The
reference to “no reasonable doubt” under the Waddenzee (supra) test was to a reasonable
doubt in the mind of the decision-maker (Evans v Secretary of State for Communities and Local
(supra) at paras 22 and 27). The question was whether the project would not have “lasting
adverse effects on the integrity” of the site (Sweetman (supra) at paras 39-40).
[120]

The court was reviewing the discretionary judgments of the statutory decision-

maker. The decision-maker had to weigh the evidence for himself. This was particularly
important where the court had no scientific assessor. The statute left the discretion to be
exercised by a democratically elected and accountable authority.
[121]

The AA was not flawed. The Lord Ordinary, having elected to undertake a detailed

review of the scientific merits, erred in various ways. Although a full list of errors was
detailed in an Appendix, selected illustrations were available.
[122]

The SNCBs’ own use of thresholds made it clear that it would be acceptable to have

some negative impacts on what the SPA populations would otherwise be after 25 years.
Following meetings with MS, the SNCBs had concluded that “there was agreement... on the
vast majority of the issues...”. The very few remaining differences resulted from MSS
reaching a different conclusion, using the same data but slightly different modelling. The
SNCBs had accepted that choosing the best method and the appropriate level of precaution
were not matters for definitive calculation, but for the judgment of the decision-maker.
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[123]

The Lord Ordinary embarked upon an examination of thresholds. He was critical of

the application of Option 3. Both the SNCBs and MSS had agreed that the Band models
should be used. MS had explained why they considered Option 3 to be the most realistic.
Mr Band had confirmed that it did the “right” calculation, while Option 2 was seriously
inaccurate for seabirds. The AA noted that the use of generic, rather than site specific, data
made the assessment more robust and precautionary. The Lord Ordinary found that there
was nevertheless an “essential problem” with Option 3, based on a mis-reading of the note
from Mr Band dated 4 July 2014. Mr Band’s note did not conclude that Option 3 was
invalid. The number of birds predicted to collide with turbine blades was based on
estimated seabird densities. Option 2 estimated the collision rate in the absence of any
avoidance behaviour. It then applied the avoidance rate. While the SNCBs recommended a
98% avoidance rate, MSS had considered that it was appropriate to present the results for
Option 3 using 95%. The AA recorded that it was precautionary in its estimation of effect
and because the density estimates did not account for the known attraction of seabirds to
survey vessels.
[124]

The text quoted from Mr Band’s Note referred to the development of a correction

factor to produce an avoidance rate for use with Option 3. The Lord Ordinary had
misunderstood the text and hence wrongly regarded Option 3 as invalid.
[125]

The AA had turned to the setting of a precautionary level of acceptable change.

Several tools had been used. The first was a model of a number of effects. PVA was a type
of model that forecast a future population size. It was run for a 25 year period, assuming no
wind farm effects, to estimate the end population. The outputs could be expressed and
interpreted using various means (ABC, ruABC, CPS), but these did not change the outputs
themselves. Various wind farm effects selected by the steering group, upon which the
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petitioners had been represented, were modelled, with different relative declines in adult
survival and productivity rates. The approaches of ABC and ruABC assumed that the
population range forecast was about “as likely as not” to occur in year 26. This was a
judgment made on the assumption that the use of thresholds was appropriate. The
petitioners’ preferred measure was CPS. Once the estimated wind farm effects became
available, they did not match the scenarios modelled in the PVAs. This made comparison of
the PVA outputs with the estimated wind farm effects unclear and open to
misinterpretation. The SNCBs’ interpolation provided changes in annual rates that resulted
in an end population below or at the threshold.
[126]

As the SNCBs had explained, the interpretation of the PVA outputs was a matter of

evaluative judgment using predictive science. The issue of how close thresholds should be
approached was also a matter for judgment. The AA explained the reasons for the approach
taken by MS; that interpolation allowed for a more meaningful comparison of estimated
annual effects. The AA concluded that “[t]he amount of error contained in the assessment is
reduced through its use”. The SNCBs had suggested that, if either productivity or adult
survival rates were above their thresholds, this would be unacceptable, regardless of
whether the other annual rate effect was substantially below its threshold. The SNCBs’
approach risked denying a consent where estimated end population effects did not
approach the end population threshold. Use of extended interpolation reduced the likely
error in determining whether or not the estimated end population effect did approach the
threshold.
[127]

The Lord Ordinary suggested that interpolation had been used to set thresholds.

Contrary to the Lord Ordinary’s understanding, the end population threshold remained
unchanged by the application of scalar. There were no scalar-derived thresholds. Scalar
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allowed a meaningful comparison between estimated effects and acceptable thresholds. The
forecast end populations after 25 years presented in the PVA Model, on which the SNCBs’
interpolation and scalar were based, were used in ABC, ruABC and CPS.
[128]

The SNCBs had been the first to propose interpolation. They had previously advised

interpolation in the Moray Firth. The SNCB’s concern with scalar was not concerned with
its calculations or its technical merit. It was that, in allowing a closer comparison of the
effects with the population thresholds, scalar allowed the population thresholds to be
approached. The SNCBs recognised that any decision was risk-based and risk was a matter
for the respondents’ discretion. The AA contained sufficient precaution and it was therefore
appropriate to use scalar. In short, the Lord Ordinary failed to understand the purpose of
interpolation. It was for respondents to judge whether it was useful. The respondents’
judgment was merely one of many on the path to the overall assessment of site integrity.
[129]

The Lord Ordinary erred in finding that non-breeding season effects ought to have

been taken into account. The SNCBs’ advice had been followed. It had been that it was not
possible to include non-breeding season effects as no appropriate reference population
could be identified. The Lord Ordinary misinterpreted the minute of the escalation meeting
and erroneously thought that the AA had contradicted the SNCBs’ advice.
[130]

The Lord Ordinary held that the measure favoured by the petitioners (CPS) was a

material factor which the AA was bound to consider. CPS informed the concluding
statements for each SPA population. Several methods had been used to set and check
thresholds. One of those was CPS. The petitioners’ real complaint was that the
counterfactuals had not been considered in the manner which they wished. They were not
exclusively relied upon because they ignored probability and the precautionary approach.
The SNCBs had advised that they did not have an accepted method to interpret
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counterfactuals. The acceptable change identified from the PVA outputs produced by
ABC/ruABC had been checked using CPS. The preference of one measure over another was
a matter for evaluative judgment, as the SNCBs recognised. The Lord Ordinary
misunderstood how CPS related to population modelling. CPS was a measure and not a
modelling approach. The CPS values presented did not contradict the idea that the effects
were acceptable. The form of the CPS values in the AA were consistent with those
presented in the petitioners’ “Misleading use of science document”.
[131]

The Lord Ordinary was wrong to conclude that the MSS AB had not endorsed the

methods used by MSS. The MSS AB had been provided with Prof Green’s critique, the draft
AA and other documents which covered scalar, selective use of ruABC, the use of Option 3
and the exclusion of non-breeding impacts. The AA contained an assessment of cumulative,
end-population effects for the relevant species. CPS, ABC and ruABC were all based on end
population forecasts produced from the same data. CPS relied upon the median value only,
whilst ABC and ruABC utilised median and quartile values. The Lord Ordinary failed to
understand that ABC and ruABC were based on the end population sizes, just as CPS was.
[132]

The use of a change in the probability of an outcome, eg ABC, was not unique to MSS

or without precedent. ABC was an example of a method using this general approach. By
limiting the magnitude of change to within the range that is “about as likely as not” to occur,
it ensures that the scale of the disturbance is well within the range that can be expected from
natural variation. ABC had been peer reviewed by the MSS AB. Its use had been agreed
with the independent expert consultants (CEH). The SNCBs recognised the biological
rationale for using a change in probability and the appropriateness of using the likelihood
scales adopted by ABC.
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[133]

The AA had considered the uncertainty around impacts and took a precautionary

approach. The available scientific methods did not make it feasible to quantify all possible
sources of uncertainty. There was no agreement over what measure should be used to
describe and assess the uncertainties. The ruABC approach, which had been recommended
by the SNCBs, was used to add precaution to species and sites with limited data. All results
were checked using a range of metrics and the thresholds were not viewed in isolation.

Ground B2
[134]

There was no obligation on the respondents to include the dSPA in the AA as if it had

been classified as a SPA. The changes made between the dSPA and the final pSPA
demonstrated why it would have been wrong to oblige respondents to treat a dSPA as if it
were a pSPA. The obligation to review consents, when a new SPA was classified, provided
ample protection for the interests protected at that SPA. The SNCBs had set out the case for
an indicative marine SPA. They had not made a final proposal. The Lord Ordinary
effectively struck down Scottish and UK Government policy on how to prepare and consult
upon potential SPAs, without providing a reason for doing so. The pSPA covered sea areas
in which the protected species were not breeding. The 2007 European Commission
guidelines on expanding Natura 2000 sites into marine sectors made it clear that considerable
work was required in order to select and classify additional SPAs.
[135]

At the stage of the consents, there was no reason to assume that the selection

guidelines for a SPA had been met. Given the work that remained to be undertaken, and the
need for publication and consultation, the respondents could not prejudge the final location
and scope of any eventual SPA, or indeed whether the dSPA would in due course become a
pSPA subject to formal consultation. That approach was fully justified, since the eventual
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pSPA had not only materially different boundaries, but also materially altered conservation
objectives. It was not for the Lord Ordinary to reach his own conclusion that the dSPA
deserved protection. The respondents’ policy reflected the importance of the distinctive steps
taken when a site was proposed and eventually classified (see Sweetman (supra) at paras 2223).
[136]

The respondents had had regard to the prospect of a new SPA being classified in the

relatively near future. The decision letters had referred to that prospect. The respondents
had not failed to have regard to this as a material factor (R (Morge) v Hampshire County
Council [2011] 1 WLR 268 at para 44). The respondents had been entitled to take the view
that it was appropriate simply to note the SNCBs’ work and to warn the interested parties
that their consents would be reviewed in the event of a classification of any new SPA.
[137]

The Lord Ordinary was wrong to disregard Humber Sea Terminal Ltd v Secretary of

State for Transport (supra at paras 26-33), to the effect that a failure to classify would need to
be shown to be a breach of the Wild Birds Directive. The Lord Ordinary’s view that it ought
to have been regarded as environmental information under the EIA Regulations 2000 was
mistaken. It was not environmental or additional information.
[138]

The process of reviewing consents, in light of newly classified SPAs, properly

reflected the purposes of the EU directive. In so far as it may have gone beyond was
required by the Directives, it was entirely sensible (Grüne Liga Sachsen v Freistaat Sachsen (C399/14) [2016] PTSR 1240).

Ground C
[139]

The AA had been prepared with great care in order to provide those reading it with

clear reasons on the principal points. The petitioners were informed readers, well able to
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understand these points. The AA included a special appendix that exclusively addressed
the concerns of the petitioners. It contained several other technical appendices providing
additional background. It set out in detail the assessment in respect of the ornithology. The
appendices summarised the areas where advice and conclusions differed as between the
SNCBs and MSS. The reasons given were clear. In any event, the petitioners had not
averred any prejudice caused by the nature or scope of the reasoning in the AA or the
consent decisions.

Interested Parties
[140]

The interested parties adopted the respondents’ submissions and added some

supplementary arguments.

INCH CAPE
[141]

The overarching distinction between an EIA and an AA was that an EIA was an

assessment, prepared by the applicant, of the effects on the environment generally. An AA
was a site specific assessment prepared by the decision maker. In terms of Regulation 61 of
the Habitats Regulations 2010, there was no obligation on the interested parties to do
anything other than to provide any requested information (reg 61(2)). The respondents might
take the opinion of the general public (reg 61(4)), but they had elected not to do so and that
decision had not been challenged.
[142]

The Lord Ordinary’s proposition that, where EU law was involved, the burden lay on

a party supporting a procedurally defective decision to satisfy the court that “the outcome
would not conceivably have been different”, was not supported by the authorities. The
person challenging the decision required to show prejudice. The court was entitled to take
the view that, on the material provided, the decision would not have been different (R
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(Champion) v North Norfolk DC (supra) at para 58; cf Berkeley v Secretary of State for the
Environment [2001] 2 AC 603). The petitioners had not stated what it was that they could have
told the respondents which they (the respondents) did not already know.
[143]

If the Lord Ordinary was correct that the dSPA was governed by the Wild Birds

Directive (art 4.4), that would mean that it would be subject to a more stringent regime than a
pSPA, where the decision maker could grant a consent, notwithstanding a negative AA, for
reasons of overriding public interest (Commission of the European Communities v France
(Poitevin Marshes) (C-96/98) [1999] ECR I-8531 at para 41 and 42).

NNG
[144]

The Lord Ordinary had conflated the processes under the Habitats Regulations 1994

and the EIA Regulations 2000. The respondents had considered the EIA application based
upon the environmental information, upon which the petitioners had been consulted. The
decision not to consult the petitioners formally on the AA was in accordance with the
legislation and could not be regarded as unreasonable.
[145]

The Lord Ordinary had carried out an assessment of the scientific methodologies

based upon his own research and review of scientific papers and affidavits submitted by the
parties. He thus erred by placing himself in the position of the decision maker. The Lord
Ordinary had erred in holding that the respondents had not been entitled to conclude, on the
basis of the AA, that the projects in combination would not adversely affect the integrity of
the sites. The Lord Ordinary had erred in his conclusions on scalar, thresholds, non-breeding
impacts, population effects and site integrity.
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[146]

There was no legal or policy requirement to consider a dSPA in an AA. The precise

boundaries and conservation objectives had not been consulted upon or finalised. Any
eventual SPA would require a review of any consent decisions.
[147]

In the Lord Ordinary’s Opinion on the NNG application, he made a number of

findings about the adequacy of the NNG ES and SEIS which had not been advanced by the
petitioners. In doing so, he adopted a role which was not consistent with that of a court.
Whether the information in an ES was sufficient to meet the statutory requirements was a
matter of judgment, which the courts were neither expected nor equipped to carry out;
subject to challenge only upon the established heads of public law review. The NNG ES had
detailed possible effects on, amongst other things, air quality, geology, water quality, marine
mammals, ornithology, fish, shellfish shipping, the military and landscape. There were
detailed ornithological studies, including boat based surveys carried out over two years. The
data had been gathered by experienced and accredited observers using recommended
techniques. The SEIS had addressed the effects of a reduction in the number of turbines and
an increase in rotor height.
[148]

A number of appendices in the SEIS had provided details of the methodology. The

effects had been explained and the magnitude of impacts considered. That magnitude, either
alone or in conjunction with the other wind farms, was not judged to be significant. Option 1
had been used. Collision, displacement and barrier effects on all seabird species had been
assessed as not significant, as had cumulative impacts. The information used to inform the
AA had illustrated the absence of significant effect. Details of the data had been set out, thus
allowing any person to understand and comment upon them. The petitioners had provided a
response to the SEIS, following which the interested parties had met the petitioners to discuss
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any concerns. Had the Lord Ordinary properly considered the appendices, he would not
have reached what were unfounded conclusions.
[149]

Even if the decisions were flawed, the court should refuse to exercise its discretion to

reduce the consents having regard to: the nature and importance of the flaws; the practical
effect of any illegality; the conduct of the petitioners; the needs of good administration; the
nature of any prejudice and whether a particular remedy was necessary or desirable in the
interests of justice. There was a pressing need to address climate change and an important
way to meet the targets was by the development of offshore windfarms. NNG had spent
considerable time and money on preparing the ES and SEIS. They had taken steps to reduce
the potential impact. No purpose would be served by running the applications anew. The
petitioners had been consulted on the ES and SEIS. They had provided detailed, clear and
cogent responses. They had been represented on several steering groups and engaged
directly with the interested parties and the respondents. They had said that they had had
sufficient information in order to undertake their own review.
[150]

The petitioners had failed to show any prejudice. They had had numerous

opportunities to comment on the assessment of impacts. At every stage the respondents had
used the best available scientific methods to assess those impacts. It was not clear what
further input the petitioners would have provided. Reduction of the consents would be
disproportionate.

SEAGREEN
[151]

The Lord Ordinary had erred in holding that the respondents had acted in breach of

the EIA Regulations 2000 in that they had taken into account the AA as, or as if it was,
environmental information and therefore as substantive information. He ought to have
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confined himself to asking whether the Information Table material was additional or further
information in terms of the Regulations. If he had intended to place such weight on matters
of fact which had not been the subject of debate he ought to have invited further submissions.
It was irrational for the Lord Ordinary to have treated the AA as environmental information.
[152]

The Lord Ordinary erred in holding that the respondents had acted unlawfully in

failing to request further information. He erred in concluding that the technical information
relied upon in the AA could be processed as further information. He had erred in his analysis
of the processes required under the EIA and Habitats Directives.
[153]

The Lord Ordinary erred in holding that ground B.1 had been made out. His

approach had fallen outwith the ambit of the supervisory jurisdiction. Judicial review of an
AA was concerned only with whether it had been lawfully carried out. The merits were not
for the court (R (Hughes) v Carmarthenshire CC (supra at para 11). The respondents were
entitled to have been certain, without that certainty being absolute (R (Champion) v North
Norfolk DC (supra) at para 41).
[154]

When reviewing the respondents’ actions, the standard was “Wednesbury”; being the

same as “manifest error of assessment” (Smyth v Secretary of State for Communities and Local
Government (supra at paras 78-81)). A judge considering a review of a scientific topic should
not engage in a detailed examination of the merits (R (Mott) v Environment Agency (supra) at
paras 63-70, 75-80). Where there was no scientific consensus and there were differences of
view, the court was not entitled to substitute its views for that of the decision maker (Downs v
Secretary of State for Environment, Food and Rural Affairs (supra) at paras 48, 49 and 91).
[155]

At the first hearing, the respondents and Seagreen had submitted that it would not be

an appropriate exercise of the supervisory jurisdiction to adjudicate upon scientific method.
The Lord Ordinary ought not to have engaged in such an exercise. The true issue was
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whether the assessment had been “appropriate”. The AA had explained in some detail the
scientific evaluations which had been carried out, the extent to which the precautionary
principle had been adopted and the basis upon which the respondents had been convinced
that site integrity would not be adversely affected. They had been entitled to form a view on
what was the best scientific knowledge available. The methodological criticism of the
petitioners amounted to a challenge to the respondents’ function of evaluating scientific
information (cf Royal Society for the Protection of Birds v Secretary of State for Environment, Food
and Rural Affairs (supra), at paras 31-33). The court could consider scientific method
(ClientEarth v Secretary of State for Environment, Food and Rural Affairs (supra)) provided that
the function of the court was kept in mind.
[156]

The reasoning in Basses Corbières (supra) was that a Member State should not gain an

advantage from a breach of the Directive. A breach had to be established (Humber Sea
Terminals v Secretary of State for Transport (supra) at para 26). In the absence of such a breach,
there was no legal obligation to treat dSPAs as SPAs. Seagreen Alpha and Bravo were located
some distance (30kms) from the dSPAs. The Lord Ordinary had not addressed this.

Petitioners
[157]

The petitioners accepted that they could only succeed if they demonstrated errors of

law (Sustainable Shetland v Scottish Ministers 2014 SLT 806 at paras [23-27]). The basic
parameters of judicial review were set out in Wordie Property Company v Secretary of State for
Scotland (supra) (at 347-8) and needed no further elaboration. Basic irrationality challenges
were not confined to the relatively rare example of a “decision which simply defies
comprehension”. They could also include decisions which proceeded upon flawed logic.
Matters of planning weight were for the decision maker alone (R v North and East Devon
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Health Authority ex parte Coughlan [2001] QB 213, at para (65). Decision documents should not
be subjected to detailed textual analysis and criticism, nor should they be interpreted as if
they were statutes or conveyancing documents (Moray Council v Scottish Ministers 2006 SC
691). A reasons challenge would only succeed if the aggrieved party could satisfy the court
that he had been substantially prejudiced.

Ground A
[158]

The overriding purpose of the Wild Birds Directive was to arrest the decline in bird

populations by imposing (art 2) maintenance duties on Member States. States required to
identify the most suitable territories for migratory birds (arts 4.1 and 4.2) “in order to
maximise the contribution of the sites … at the national, biogeographical or European level”
(Commission Note on Setting Conservation Objectives for Natura 2000 Sites (23 December
2013)). Article 4 required Member States to provide special conservation measures. The key
provisions of the EIA Directive were recitals 7, 16, and 17, Articles 2 and 5 and Annex IV,
which included, within the information required for the ES, a description of forecasting
methods. These provisions were replicated in the EIA Regulations 2000 (Sch 4 pt 1) which
made it clear that the effects to be considered included “any indirect, secondary, cumulative,
short, medium and long-term … effects” (Berkeley v Secretary of State for the Environment [2001]
2 AC 603 at 615-616).
[159]

The AA was part and parcel of the decision making process. The core argument for

the petitioners was that the cumulative impacts had been assessed using a “common
currency” that was largely created by MS from material which was not available to the
public. Public scrutiny had effectively been by-passed. In interpreting and applying the
Directives, regard had to be had to the principle of effectiveness (R (Edwards) v Environment
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Agency & others (No.2) [2013] 1 WLR 2914, at para 33 and AG at para 23). The provisions of
national law had to be interpreted in such a way that the purposes of EU law were achieved
(Marleasing v La Comercial Internacional de Alimentacion (C-106/89) [1992] 1 CMLR 305). The
respondents’ approach had resulted in the avoidance of the requirements of the EIA
Directive.
[160]

On the basis of the ES, and SIES, the impacts on seabirds would have been considered

unacceptable. A contrary conclusion was reached on the basis of replacement material
provided primarily by MS which was never subjected to public scrutiny. This was additional
information. It was not a case of the respondents commissioning internal reports to check or
verify an ES, which would not require to be disclosed, but the respondents replacing vital
sections of the ES with their own work. A large number of documents had been withheld
from the petitioners. The petitioners had produced the Information Tables in an attempt to
collate the withheld information.
[161]

The Lord Ordinary took into account the continued engagement between MSS and the

petitioners. The reference to access to information under the EIS Regulations was irrelevant.
There was no point in having access after the decisions had been made.
[162]

The Lord Ordinary was correct to conclude that the information used for the AA had

been substantive. He recognised that the relevant environmental information supported both
the AA and the EIA. He correctly rejected the respondents’ argument that, even if there was
an obligation to send certain documents to the petitioners, the documents which were not
sent were not of any materiality. The key finding by the Lord Ordinary was that the AA was
part of the environmental information which required to be consulted upon.
[163]

The Lord Ordinary was well aware of the differences between the two regimes. He

referred appropriately to the EU Commission Guidance Document. He correctly recorded
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that the EIA and AA may run alongside each other or that the AA may form part of the EIA
assessment. In placing weight on what the decision letters actually said, the Lord Ordinary
was not undertaking a detailed textual analysis, but paying heed to the clear words of the
decisions. The respondents not only took into account the AA, but relied upon it. The
decisions were not made on the basis of the material and methodologies put before them by
any of the applicants, but on environmental information, which the respondents had
provided. The SNCBs’ consultation response confirmed both that MS had developed a
common currency, after the submission of the environmental information and supplementary
environmental information, and that material from the HRA and the AA had been relied
upon in satisfying the duty under the EIA regime.
[164]

The AA contained both a conclusion and information upon which that conclusion was

based. The effect of the Lord Ordinary’s decision was not that there had to be consultation on
the conclusion of the AA, but on the information within it. The Lord Ordinary had not erred
in concluding that the petitioners were a non-statutory consultee. It was accepted that the
environmental responsibilities of the petitioners were not statutory. The EIA Regulations
2000 (regs 8(3) and 11(2)) provided for consultation with “such other persons that are likely to
be concerned by the proposed development by reason of their specific environmental
responsibilities”.
[165]

The Lord Ordinary was correct to hold that determinative information, which was not

subject to information gathering and consultation under Articles 5 and 6 of the EIA Directive,
must not be taken into consideration. He approached the issue of publicity for environmental
information correctly. The petitioners’ challenge was that the information should have been
made available for comment, whether it had been advertised or not.
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Common law consultation: cross appeal Ground 2
[166]

The petitioners had been consulted at the outset. If such consultation was to occur, it

should have been properly undertaken. It operated together with the statutory schemes. The
consulter must act fairly. That included telling the consultees enough to enable an intelligent
response (R (Edwards) v Environment Agency [2007] Env LR 9 at paras 86-105). The petitioners
could not comment on methodologies which they had not seen. In so far as they continued to
make representations, they were hampered by their lack of knowledge. The Lord Ordinary
properly understood matters of prejudice, remedy and discretion.

Ground B1
[167]

The Lord Ordinary had set out the background material and legal tests for a judicial

review involving scientific technical and predictive assessments. None of these were subject
to any ground of appeal. There was only very limited criticism of the Lord Ordinary’s
understanding and treatment of the scientific issues. The criticism of his conclusion, that the
AA was flawed, was without merit. The respondents made no criticism of the Lord
Ordinary’s distillation of principles, including that the absence of adverse effects is
ascertained where no reasonably scientific doubt remains, applying the best scientific
knowledge in the field. The petitioners’ challenge was not merely to the selection of a
preference between two expert views but to whether the decision on adverse effects was one
in respect of which no reasonable scientific doubt remained. Where there were two opposing
views (as there were between SNCBs and MSS on some subjects and the petitioners and MSS
on others), it was necessary to remove reasonable scientific doubt. The wrong test had been
applied. There was no finding that the opposing science was wrong. Whilst the views of
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SNCBs and the petitioners were not binding, the respondents were not entitled to choose
between MSS and the petitioners or the SNCBs where there was disagreement.
[168]

The respondents’ approach of choosing between two rival scientific views failed to

address the proper question. If there was real scientific doubt, it was not for the respondents
to adjudicate on which science was correct, but to acknowledge that doubt. Where the
respondents’ own advisers had taken a different view on the science and the petitioners had
provided cogent criticisms of the science used, it was not sufficient just to favour the views of
in-house advisers, but to find that the views of the SNCBs and the petitioners were so wrong,
misguided or flawed, that they could be discounted. The Lord Ordinary had made critical
findings in four respects: (1) the use of scalar; (2) the use of the extended Band model; (3) the
failure to take non-breeding effects into account; and (4) the failure to have proper regard to
CPS values. Any one of these would justify quashing the decisions.
[169]

The respondent’s general criticisms were misguided. First, the Lord Ordinary

directed himself correctly (Smyth v Secretary of State for Communities and Local Government
[2016] Env LR 7). At times he may have expressed himself in a tentative way, but that
reinforced the submission that he took the correct approach. Secondly, his references to
affidavit evidence were more by way of incorporation of argument rather than making
findings of fact per se. Thirdly, the Lord Ordinary did not act unfairly as between the parties.
[170]

It was appropriate for a court to undertake the task which the Lord Ordinary had

performed, otherwise the respondents could not be held to account. What the Lord Ordinary
expressly set out to do was to examine whether the exercise undertaken abided by the rules.
He found that the respondents had failed in four respects. That did not constitute remaking
the decisions. A similar detailed examination had been undertaken in ClientEarth (No. 2) v
SOSEFRA & others [2016] EWHC 2740 (Admin) (at paras 55-94, in particular at paras 74-86).
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[171]

The cases relied on by the respondents had been taken out of context. When

considering the scope of review, the right of access to a court was one to challenge both the
procedural and substantive legality of the decisions in question (EIA Directive Art 11). This
requirement arose from Article 9 of the Aarhus Convention. The Aarhus Convention
Complaints Committee had indicated that one way of providing a review of substantive
legality may be by the court assessing the proportionality of the measures (Decision
ACCC/C/2008/33, paras 126 and 127). As such, the assessment must involve a substantive
review of the respondents’ position. The court should adopt an appropriately intensive level
of scrutiny, whilst remaining within the Wednesbury framework (Kennedy v Information
Commissioner [2015] AC 455).
[172]

The Lord Ordinary did not hold that Option 3 itself was flawed. Rather he held that

“[MS’s] application of ... option 3 is methodologically flawed”. He understood that it was not
the extended model that was wrong, but its use of it for kittiwake. This was in alignment
with the guidance of the SNCBs. The SNCBs had agreed that the Band Models should be
used, but their advice needed to be set in context. Their position was that it was not
appropriate to use Option 3 in predicting collision figures for the species in question. The
Lord Ordinary was correct on the conclusion of Dr Band that the use of Option 3 was invalid.
[173]

The respondents’ explanation of the use of scalar and thresholds of acceptable change

was a narrative that attempted to account for the process by which the second part of the
assessment was carried out. In general terms, this narrative was contrary to the manner in
which these had been presented in the AA. No flaw in the Lord Ordinary’s understanding of
ABC and ruABC methods had been identified. The respondents’ interpretation of
interpolation was that it was not to adjust thresholds but the “annual rates of change”. They
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did not explain how they arrived at this. It was not accepted that all interpretation of PVA
outputs was a matter of judgment.
[174]

The Lord Ordinary did not err in his understanding that the end population

thresholds were adjusted by the application of scalar. This was the manner in which scalar
was presented in the AA and the statements of the SNCBs and MSS. The respondents sought
to illustrate how scalar could be used to adjust the mortality estimate compared with the ABC
derived thresholds. This was not the way in which scalar had been presented in the AA. It
was accurate to describe scalar as novel. It had been proposed by the SNCBs. However, the
SNCBs’ advice was in relation to a simple interpolation, not “extended interpolation” or
scalar. The SNCBs’ advice had been to use interpolation to set threshold values between the
integers modelled by the CEH, whereas MSS had used an extended interpolation, or scalar
method, to combine these thresholds into a single value.
[175]

While it was correct that judgments had to be made where empirical analysis was

unable to provide certainty, that had to be read in context. The empirical analysis had raised
issues about reaching a conclusion of “no adverse effect”. The SNCBs’ judgment was to take
precaution by advising that thresholds should not be used as strict limits. MSS made a
decision solely based on the empirical analysis, which was effectively less precautionary.
[176]

The Lord Ordinary was correct to find that non-breeding impacts ought to have been

taken into account. His understanding of the SNCBs’ advice, read as whole, was robust and
reinforced by the terms of the minute of the escalation meeting. The key point made by the
SNCBs was that the effects outside of the breeding season could be significant. Ignoring the
issue was not adequate.
[177]

The Lord Ordinary did not misunderstand how CPS related to population modelling.

His complaint was that the selection of CPS and other modelling tools had been made
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without adequate reasons. The AA was not based on estimated cumulative impacts on
populations across the lifetime of the wind farms. Having first estimated mortality via
Collision Risk Models (CRMs) and displacement modelling, the AA had sought to set a
precautionary level of acceptable change. PVA was carried out and the ABC and ruABC
thresholds derived from this. In the AA, the thresholds were adjusted by scalar and
presented as annual percentage reductions in adult survival with “Interpolation between
adult survival and productivity applied”. These thresholds were presented as a “Maximum
allowable reduction in annual adult survival rate”. There was no mention of estimated
cumulative impacts on populations across the lifetime of the wind farms. Rather there was a
presentation of “percentage point changes to adult survival rates” to be set against thresholds
expressed as “annual percentage reductions in adult survival”. This consistent presentation
of both thresholds and effects throughout the AA, as percentage changes in annual adult
survival rates, without any reference to cumulative impact on populations across the lifetime
of the wind farm projects, would lead any reasonable reader to conclude that these were the
values that were used in the assessment.
[178]

The Lord Ordinary considered that CPS values were a material consideration that

should have been taken into account. The respondents’ assertion that several possible metrics
of change existed and that the preference of one over another was ultimately a matter for
evaluative judgement was only relevant if all the possible metrics had been regarded as
scientifically appropriate. Even then, the test was not which one was to be preferred, but
whether the non-preferred one gave rise to scientific doubt.
[179]

The Lord Ordinary did not mistakenly believe that MSS AB had not endorsed the

methods used by MSS. The AA did not take into account cumulative end population effects.
CPS was an expression of comparative median outcomes at a future date. ABC (and ruABC)
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used thresholds determined by uncertainty in the population size of a species, predicted in
the absence of any impact from wind turbines. The approach used by ABC (and ruABC) was
not the same as that used by CPS. Unlike CPS, ABC did not clearly and correctly consider
end population effects.
[180]

The Lord Ordinary recognised at several points that, due to the way that the AA had

been completed, it was entirely possible that a different decision would be reached if the
flaws were removed and all relevant information was considered.

Ground B2
[181]

Designation of marine SPAs was very slow. The draft Departmental Brief for what

was now a pSPA was first issued in July 2014 but the base information supporting it was pre
2006. It was not until October 2016 that it reached the pSPA stage, notwithstanding that it
was clear law that the factors affecting designation were environmental, and not economic.
[182]

The Lord Ordinary was correct to conclude that the selection criteria for designation

as a SPA had been met. He did not cut down government policy on consultation on marine
sites. The respondents’ critique was deficient in not dealing with Basses Corbières (supra). The
respondents accepted that the selection criteria had been met. The Lord Ordinary was
entitled to rely on this when applying Basses Corbières. Changes to the boundaries of the SPA,
subsequent to the Lord Ordinary’s decision, were not material. The respondents had
advanced no reason why the site should not be a SPA. It was for the Lord Ordinary to reach
his own conclusion on whether the site deserved protection and to apply Basses Corbières. The
failure to criticise his reasoning, except in relation to Humber Sea Terminal v Secretary of State
for Transport (supra), demonstrated a lack of merit. The Lord Ordinary directed himself
expressly to Government policy, which reflected the importance of the distinctive steps in the
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classification of a site (Sweetman (supra) at paras 22-23).
[183]

The respondents’ reference to the future prospect of the SPA was inadequate in terms

of their duties under the Wild Birds Directive (Sustainable Shetland v Scottish Ministers 2015 SC
(UKSC) 51). This was a clear example of the respondents relying on their own failure to fulfil
their obligations under the Wild Birds Directive (Sustainable Shetland (supra) at para [35]).
[184]

The respondents had not attempted to distinguish Basses Corbières before the Lord

Ordinary. They had not grappled with the Lord Ordinary’s reasoning on why he considered
that he should not follow Humber Sea Terminal (supra). The respondents’ submission, on the
obligation to review consents in light of newly classified SPAs, ignored Basses Corbières and
other cases.

Ground C
[185]

The respondents’ reasons were inadequate, in particular in relation to Grounds B1 and

B2. The competent authority ought to place considerable weight on the opinion of the
SNCBs, as the expert statutory agencies with responsibility for oversight of nature
conservation (R (Morge) v Hampshire County Council [2011] 1 WLR 268 at para [45]. It was
described as a “well-established” principle in R (DLA Delivery Limited) v Lewes DC & Ano
[2015] EWHC 2311 (Admin) at para [32]. The same principle should extend to consultation
responses from the petitioners in Sustainable Shetland (supra at paragraph 31). The reasons
advanced by the respondents were neither proper, adequate or intelligible.

Decision
Ground A
[186]

There is a lack of specification in the pleadings, and in the submissions for the
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petitioners, on exactly which article of which Directive, and which paragraph of which
Regulation, was breached by the respondents and how any such breach arose. The confusion
between the application of Directives and Regulations and their respective effects is, to an
extent, present also in the approach of the respondents in the decision-making process. The
muddle finds its way into the Lord Ordinary’s reasoning. It is perhaps not helped by the
general references in some of the Regulations, which are said to implement the Directives, to
there being a requirement to comply with the Directives (eg Habitats Regulations 1994, reg 3).
[187]

It is important, however, to note that it was not suggested that there had been any

failure on the part of either the Scottish or the United Kingdom Governments properly to
implement the EIA, Habitats or Wild Birds Directives when transposing them into domestic
legislation. Where an underlying Directive has been properly implemented in national law,
there is no scope for giving it direct effect, especially where that would involve circumventing
the plain terms of the implementing legislation (Salt International v Scottish Ministers 2016 SLT
82, LJC (Carloway), delivering the Opinion of the Court, at para [43], following Felicitas
Rickmers-Linie KG v Finanzamt für Verkehrsteuern [1982] 3 CMLR 447, AG (Slynn) at 455,
judgment at paras [24]-[26]; Marks and Spencer v Customs and Excise Commissioners [2003] QB
866 at para 29).
[188]

The principal issue for this court on this ground is therefore whether there has been a

breach of the procedural requirements in the EIA Regulations 2000 or the Marine Works
Regulations 2007, which transpose the EIA Directive, or in the Habitats Regulations 1994 or
2010, which transpose the Habitats and Wild Birds Directives. The two sets of Regulations
involve different procedures and considerations. They are not, however, in any way
ambiguous or uncertain in their terms. They do not require the court to study the underlying
Directives in order to interpret their terms.
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[189]

It is convenient to look first at the Habitats Regulations 1994 and 2010 since they

establish (1994 reg 48; 2010 reg 61) what has been described as a jurisdictional hurdle,
whereby the respondents can agree to a plan or project only having ascertained that it will
not adversely affect the integrity of the relevant sites. There would be little point in the
respondents proceeding to a decision under the EIA and Marine Works Regulations where
there was a negative appropriate assessment (AA) or none at all. However, this is not a case
where the respondents determined not to carry out an AA (cf R (Champion) v North Norfolk
District Council [2015] 1 WLR 3710). Quite the contrary, they did carry out such an AA and it
was in positive terms.
[190]

An AA is not concerned with the general effect of a project on the environment, but on

its specific impact on the protected site. It is an assessment carried out by the respondents in
the manner which they deem appropriate; even if a high standard of investigation may be
required (R (Chapman) (supra), Lord Carnwath at para 41). There is no requirement for
consultation. The respondents may seek public opinion, but there is no statutory obligation
to do so. The decision not to consult formally with the public is not challenged. It was
justified because of the ongoing EIA procedure, which involved public notification and
participation. There was no procedural defect in the respondents’ AA process.
[191]

The next question is whether any of the EIA Regulations 2000 or Marine Works

Regulations 2007 were breached. These Regulations set out a statutory code designed to
permit the public access to certain environmental information concerning a project and to
allow the public to respond to it in advance of any decision by the respondents. There was a
request for, and the provision of, a scoping opinion from the respondents in advance of the
applications. The applications were made in late 2012 and September 2013. Each was, as
required, accompanied by an environmental statement (ES). In each case the ES was very
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substantial indeed. It provided the reader with a mass of information on a wide range of
environmental issues. Each was, as required, available for public inspection. It is not
suggested now that there was any defect in compliance with the notification requirements
regarding publication of the application, the existence of the ES and the procedures for the
making of representations.
[192]

The obligations, under the Regulations, to notify the public of any other information

are clear. They are, first, to advise the public that further information has been received.
Further information is defined, and confined, to information requested from, and supplied
by, the applicant. There was such information and the appropriate notification was given.
There is no scope for deconstructing the Regulations in the manner suggested by the
petitioners and the Lord Ordinary whereby, if the respondents obtained, or already had,
information not specifically advertised, they then had to supply it to the interested parties
and request it back from them as further information. That would be to circumvent the clear
terms of the Regulations which, as had already been observed, are not said to have failed to
implement the EIA Directive effectively. In particular, it is not a requirement that persons,
including the respondents, the interested parties or any objectors should look beyond the
Regulations to ascertain the legal position, where the Regulations purport to implement the
Directives and there is no dispute that they have done so.
[193]

The only other information which required to be publicised in terms of the

Regulations was additional information. This is defined, and confined (reg 2(1)), to
substantive information relating to the ES, which is “provided by the applicant or a
consultative body to the [respondents]”. The respondents are obliged, on the first occasion
only, to publish a notice that additional information has been received and will be placed on
the planning register. Such a notice was published. Additional information, which took the
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form of responses from SNH and the SNCBs initially on 7 March 2014, was duly processed
and made available for public inspection and comment. Later advice from the SNCBs was
provided on, for example, 17 April. It was also made available.
[194]

The Regulations are intended to provide for the effective publication of environmental

information and for public participation in the EIA process. The extent of such provision
must, however, be tempered with a degree of realism. It should not create an endless process
of notification of, and consultation on, every matter which is, or becomes, available to the
decision-maker prior to the decision. The process is to inform the public of the application,
and its perceived environmental impact, and the responses from defined statutory
consultative bodies (additional information). The public then have an opportunity to
comment on these matters and, no doubt, to raise any concerns about other issues which they
perceive to arise. That process was fully complied with here. The petitioners had every
opportunity to study and analyse the applications the ESs, the SEISs and the further and
additional information. They had a full opportunity to make such comments as they wished
upon that material. They took advantage of that opportunity. They were not confined to
reacting to the material publicised. They could present their own submission based upon
their own knowledge, experience or empirical findings, research and analysis. In all these
circumstances, there was no breach of the Regulations.
[195]

At the point of decision-making, the respondents are required (reg 4(2)) not only to be

satisfied that the required procedural steps have been taken but also to have taken into
consideration “environmental information”. That term is defined as meaning the ES, SEIS,
further and additional information and any representations made by a consultative body or
any other person about the environmental impact. There is no requirement to publicise, or
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consult upon, information from other persons; no doubt because that would introduce an
elaborate and potentially endless ping-pong type procedure.
[196]

Furthermore, the respondents are not confined to deciding the application solely on

the basis of the applications and responses. There may be other considerations, unconnected
to the desires or views of either applicants or objectors which the respondents wish to
consider. Most important for this case, and contrary to the central reasoning of the Lord
Ordinary, there is no requirement for the respondents to seek comment on their own internal
musings, or those of their departments, including MSS and MS-LOT, or consultants, in the
decision-making process. Were it to be otherwise, the system of consultation and
participation would be radically different from that in the Regulations. It would be
tantamount to the introduction of a separate layer of publicity and response based upon a
draft, setting out the respondents’ proposed decision and the reasons for it, before ultimately
being able to make the decision itself, perhaps following a complete reconsideration and reanalysis of all the material which has gone before. That type of elaboration is not what the
Regulations require and, quantum valeat, not what the Directives dictate.
[197]

For completeness, consultation at common law was not required. The petitioners are

not statutory consultees under the EIA Regulations 2000. They are not persons with “specific
environmental responsibilities”. They are a private organisation with certain agreed
purposes or objectives outwith the public law domain. The petitioners were statutorily
entitled to be notified of the application, the ES, the SEIS and both further additional
information but, beyond that, there was no legal obligation under the EIA Regulations 2000 to
communicate with them further. The fact that the respondents did continue to do so did not
impose an additional burden on them to do more than they did.
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[198]

The petitioners were persons likely to have an interest in the projects and were thus a

consultation body in terms of the Marine Works Regulations 2007. They were entitled, as
such, to have the application, the ES, further information and a letter advising them how to
make representations. This was all done. Where there is a statutory right to consultation and
the extent of that right is defined, there is no parallel right of consultation at common law.
[199]

In R (Champion) v North Norfolk District Council [2015] 1 WLR 3710, Lord Carnwath re-

iterated (at para 54) the general rule that, where a defect has been found in the procedure
leading up to a grant of a particular consent, it is still necessary to consider what the
consequences of that defect might be. The court retained a discretion if the challenger has in
practice been able to enjoy the rights conferred by the legislation. Following Gemeinde Altrip v
Land Rheinland-Pfalz (C-72/12) [2014] PTSR 311 (at para 45), Lord Carnwath took note of the
principle of effectiveness; that national law should not make it impossible or excessively
difficult to exercise rights conferred by EU law. He quoted the CJEU’s view in Gemeinde
Altrip (at 53) that, “without … making the burden of proof fall on the [challenger], but relying
… on the evidence provided by the developer or the competent authority and … on the case
file documents” the court could reach the view that the decision would not have been
different had the defect not been present. Lord Carnwath considered (at para 58) that there
was nothing inconsistent between Gemeinde Altrip and Walton v Scottish Minister 2013 SC
(UKSC) 67. It was then open to the court to hold, on the information provided to it, that the
decision would have been no different. In making that assessment, the court ought to take
into account the seriousness of the defect and “the extent to which it has deprived the public
… of guarantees designed to allow access to information and participation in decisionmaking in accordance with the objectives of the … Directive”.
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[200]

The Lord Ordinary’s focus on the EIA Directive, rather than the EIA and Marine

Works Regulations, was an error. His conclusion, based on the Directive, that, if the
respondents relied upon any information which had not been consulted upon, they would act
ultra vires was also erroneous. For the reasons already given, the information which requires
to be put in the public domain is defined by the implementing Regulations. In the absence of
a challenge to the Regulations, their plain terms govern the vires of the respondents’ actions.
[201]

In any event, it is clear that the petitioners were given every opportunity to comment

upon the application, the ES, the further and additional information and the consultation
responses from the SNCBs. They took those opportunities in objecting to the development
and engaging in the process of analysing the available data. So far as can be ascertained, the
views of the petitioners were not only expressed directly to the respondents, they were in
many respects reflected in those advanced by the SNCBs. Their views and those of the
SNCBs were taken into account by the respondents. In so far as the petitioners’ views
differed from those of the SNCBs, to the effect that no thresholds should be set, they were
rejected for the reasons set out in the decision letters.
[202]

The petitioners were unable to provide any specification of any matter which they

could have, but did not, advance in response to the material available and which might have
caused the respondents to reach a different decision. No doubt, there is no onus on them to
do so but, following the dictum in R (Champion) v North Norfolk District Council (supra) the
court would be bound to hold that, even if there had been a procedural defect, on the
information provided, the decisions would have been no different had that defect not existed.

Ground B.1
[203]

The standard of review which the Court should apply when assessing the legality of
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an AA is that of “manifest error of assessment” (Commission of the European Communities v
United Kingdom (C-508/03) [2007] Env LR 1 at paras 91 and 92). This is no different from the
conventional test for judicial review set out in Wordie Property Co v Secretary of State for
Scotland 1984 SLT 345; that is to say if the respondents have improperly exercised the
discretion confided in them and, in particular (LP (Emslie) at 347-8) if the decision:
“… is based upon a material error of law going to the root of the question for
determination … if the [respondents have] taken into account irrelevant
considerations or … failed to take account of relevant and material considerations …
[W]here it is one for which a factual basis is required, there is no proper basis in fact to
support it … [or] if it … is so unreasonable that no reasonable [minister] could have
reached… it”.
This equates to the test applied in England and Wales (Associated Provincial Picture Houses v
Wednesbury Corporation [1948] 1 KB 223 followed recently in Smyth v Secretary of State for
Communities and Local Government [2016] Env LR 7 (p129), Sales LJ at 80, citing R (Evans) v
Secretary of State for Communities and Local Government [2013] JPL 1027 at paras 32-43). The
manifest error must be one detectable by the court and not, at least in the absence of expert
advice, an ornithologist or a scientist.
[204]

Sometimes, of necessity, the court will have to grapple with difficult scientific

concepts. Where that is required, the approach in England & Wales is to require the public
authority to provide a sufficient account of the facts, and how the relevant science relates to
them, to enable the court to consider whether the decision involves an error of law or an
abuse of discretion (R (Mott) v Environmental Agency [2016] 1 WLR 4338, Beatson LJ at para 64
following Kennecott Copper Corpn v Environmental Protection Agency (1972) 462 F 2d 846, Judge
Leventhal at 849). That is entirely reasonable. However, it is not the function of the court, in
a judicial review, to decide between the differing views of experts in a technical area. “An
analysis of apparently competent expert scientific opinion [is] not … a proper subject of
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judicial review” (ibid at para 72 quoting from R (British Union for the Abolition of Vivisection v
Secretary of State for the Home Department [2008] EWCA Civ 417, May LJ at para 54).
Furthermore, “if … the court should be very slow to impugn decisions of fact made by an
expert and experienced decision-maker, it must surely be even slower to impugn his
educated prophesies and predictions for the future” (ibid at para 78 quoting from R v Director
General of Telecommunications (ex p Cellcom) [1999] ECC 314, Lightman J at para 26). Where
“there is no scientific consensus and there are differences of view, a judge is ‘not entitled to
substitute his own view for that of the [decision-maker], and would be bound to conclude
that there was no’, in EU terms, ‘manifest error’ or, in common law terms, Wednesbury
unreasonableness in the decision maker’s approach” (ibid at para 81 quoting from R (Downs) v
Secretary of State for the Environment, Food and Rural Affairs [2010] Env LR 7, Sullivan LJ at para
91).
[205]

In this litigation there are two material decisions. First, there is the conclusion of the

AA carried out by the respondents that the wind farms will not adversely affect the integrity
of the sites. Secondly, there are the consents themselves which, whilst covering much wider
considerations, reach the same conclusions as the AA on the ornithological issues to the effect
that there are no outstanding concerns about the impact on birds. The petitioners make many
substantive criticisms of the reasoning of the AA, yet they seek no order to reduce it. The
effect of the failure to seek reduction of the AA is that it must stand as valid. Thus, even if the
petitioners’ contention, that a flawed AA means a flawed consent, were correct (which is
highly dubious), reducing the consents would leave the AA intact. The jurisdictional hurdle
would remain surpassed.
[206]

The Lord Ordinary clearly spent an extraordinary amount of time and effort analysing

the scientific methodology. He must have spent weeks, if not months, trying to get to grips
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with the morass of scientific material, including data and journal articles. He did this, having
expressly acknowledged the limits of judicial review. The rationale behind his thinking must
have been his expression of what he regarded as a legal test; that being whether the AA’s
conclusions were capable of removing all reasonable doubt. Yet the existence, or otherwise,
of a reasonable doubt is primarily a matter of fact for the decision-maker (and not a judicial
reviewer) to determine.
[207]

As it was neatly put in R (Prideaux) v Buckinghamshire County Council [2013] Env LR 32

(p 734) (Lindblom J at para 130):
“It is not the role of the court to test the ecological and planning judgments made in
the course of the ... decision-making process. Assessing the nature, extent and
acceptability of the effects that a development will have on the environment is always
– apart from the limited scope for review on public law grounds – exclusively a task
for the planning decision-maker.”
Parliament has determined that the decision-maker in this area is not to be a judge or sheriff,
hearing testimony from experts in the formal setting of a court room. The decision is not to
be a judicial one based upon an impartial assessment of testimony. It is not one following a
public inquiry in which a specialist reporter could apply his scientific or other technical
expertise to the problem. Such an inquiry might have been instructed by the respondents
(Electricity Act 1989, Sch 8 para 3(3), but the decision was not to do so. That decision is not
challenged. The decision is one made by the respondents, who operate in a political context,
albeit constrained by the environmental regulatory regime. Despite paying lip service to the
correct legal test for judicial review, the Lord Ordinary has strayed well beyond the limits of
testing the legality of the process and has turned himself into the decision-maker following
what appears to have been treated as an appeal against the respondents’ decisions on the
facts. He has acted, almost as if he were the reporter at such an inquiry, as a finder of fact on
matters of scientific fact and methodology which, whatever the judge’s own particular skills
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may be, are not within the proper province of a court of review. For this reason alone, his
decision on this ground cannot be sustained.
[208]

The approach taken in England in R (ClientEarth) v Secretary for the Environment, Food

and Rural Affairs [2017] Env LR 16 and its predecessors has been noted, but the error identified
there, in relation to the time for compliance the terms of the relevant Directive, appears to
have been one readily identifiable by a court of law and did not require any intricate scientific
analysis of fact.
[209]

The respondents had before them the ESs, which concluded that there would be no

significant impact on the sites. They had the petitioners’ objections which confirmed that the
interested parties’ methodologies were appropriate, but challenged the underlying data
(without presenting any of their own). They had the negative “key” advice of the SNCBs
dated 7 March 2014 about cumulative impacts on the kittiwakes on both SPAs and on the
gannets and puffins on the Forth Islands. This advice was tempered in that it pointed to the
uncertainty in the population modelling because it was limited to collisions and the breeding
season. That was the basis upon which the advice, not to set the limits on additional impacts
close to the thresholds, was tendered. There was a particular concern about a lack of data on
non-breeding kittiwake collisions. The SNCBs were content with the ruABC method being
applied to the population viability analyses (PVAs) from, amongst other places, the Centre
for Energy and Hydrology (CEH). They had also used scalar in part. The fact that scalar was
used was intimated to the petitioners. It is clear from the draft advice given by MSS
Ornithology to MS-LOT on 10 April 2014 (supra) critiquing the SNCBs’ advice of 7 March.
This draft advice was intimated to the petitioners but “overlooked” by them. They raised no
objection to it at the material time.
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[210]

The respondents’ ornithology experts (MSS Ornithology), in their critique, advised a

wider use of scalar to eliminate anomalies. They endorsed the ruABC methodology. They
noted the receipt of new PVA outputs. It was MSS Ornithology who advised on the use of
the extended Band model Option 3 to estimate collision rates and the adoption of the
precautionary 95% avoidance rate. Although MSS Ornithology reached the same conclusions
as the SNCBs, because adverse impact could not be ruled out, what they suggested was that
further work be carried out. This was long after the response period for representations had
expired. It might reasonably be assumed that the petitioners would have been in agreement
with the SNCBs and MSS Ornithology and would have had little, if anything, to add. They
do not appear to have added anything having received copies of the SNCBs’ and MSS
Ornithology’s advice in March and April 2014. What happened after this is significant.
[211]

MS-LOT sought advice from their sister departments on a scheme involving a

substantially reduced number of turbines (from 488 to 335), especially in the Inch Cape and
NNG applications, and alterations to the technical specifications. The advice from the SNCBs
remained broadly the same (apart from Seagreen) and this prompted the escalation meeting
in June between MSS, MS-LOT and the SNCBs, which identified three areas of disagreement:
flight height data, displacement rates and certain aspects of the threshold setting
methodology. However, a further meeting in July saw agreement “on the vast majority of the
issues raised”. The SNCBs recorded that the level of precaution was not something which
could be precisely determined. Rather, judgments had to be made. The thresholds were
indicative and not absolute. The difference between the SNCBs and MSS was the use of a
“slightly different modelling approach”, but using the same data. Judgments again had to be
made in circumstances where empirical data could not provide certainty.
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[212]

In short, although the SNCBs were not departing from their general view on impact,

they recognised the force of MSS’s contention that, even if thresholds selected by the SNCBs
were accurate predictions of risks, sufficient additional “elements of a precautionary nature”
had been built into the system. They appeared to accept this; hence their advice that any
consents should be monitored effectively.
[213]

At this point, although it may be possible to criticise MSS’s scientific methodology, the

level of disagreement with the SNCBs was minimal. Although the petitioners had said that
they would carry out their own counterfactual modelling, they did not produce any. All they
did was send in Prof Green’s paper, attacking ABC, ruABC and Option 3.
[214]

The short point here is that the respondents’ advisers (MS-LOT) were not obliged to

depart from the scientific analysis which their own experts (MSS, including MSS Ornithology)
had been applying, to a large extent in agreement with the SNCBs, for many months, in
favour of an alternative approach advanced on behalf of the petitioners. They were entitled
to make the scientific judgment that the methods which they had adopted were the best
available in the circumstances. In the AA, MS-LOT applied the correct precautionary
principle that a development could only be authorised if no reasonable scientific doubt
remained that the integrity of the sites would not be adversely affected. Due regard was paid
to the SNCBs’ advice. The AA expressly noted the differences between the SNCBs and MSS
on the modelling, but MS-LOT preferred Option 3. That was an evaluative judgment which
they were, as experts in the field, entitled to make in concluding, as a matter of fact, that no
reasonable scientific doubt remained. There is no sound basis in law for reviewing that
finding.
[215]

It may be that the Lord Ordinary’s whole view of the AA, that it could be no more

than a “structured haruspication”, gives a clue to why he reached the decision which he did.
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If the task of MS-LOT was akin to the interpretation of entrails, it is hardly surprising that it
could not be seen to eliminate reasonable doubt on the impact on site integrity. However,
this is not a fair or accurate description of the AA, which was carried out on the advice of
expert scientists and not soothsayers.
[216]

Without seeking to engage in the same fact finding task as the Lord Ordinary, each of

the four areas which he identified as containing errors of fact or methodology involved
matters of evaluative judgment upon which there were competing scientific views. The Lord
Ordinary’s approach that, if such a view opposed the projects, it required to be rebutted by
the respondents in order to eliminate doubt, may have some force, but the acceptance by the
respondents of a contrary view, if appropriately reasoned, would constitute such a rebuttal.
[217]

On scalar, the advice from the SNCBs was that it should be used, albeit to a limited

extent. MSS Ornithology, who were the respondents’ own specialist officials, said that it
ought to be used in a broader context. This was accepted by MS-LOT and, ultimately, the
respondents. The Lord Ordinary criticised its use on the basis that it had not been consulted
upon, but it clearly had. He was not entitled to reject it as novel or not peer-reviewed when
neither was in fact the case. As has been explained, and not contradicted, the method had
been used elsewhere, both as a generality and specifically in relation to the Moray Firth.
MSS AB had provided peer review, even if it may not have been undertaken in an
independent manner acceptable for publication in a scientific journal.
[218]

The Lord Ordinary’s conclusion that MSS had misunderstood the advice of Mr Band

in his note of 4 July 2014 was not one that he was entitled to reach upon a consideration of the
written material alone. The note does not provide a basis for a conclusion that Mr Band had
advised against the use of Option 3. If anything, it appears to suggest only that it may require
some modification. The reasons, which Mr Band had expressed for not using Option 2 (ie
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that it assumed an even flight height distribution etc), remained valid and unchallenged. In
any event, whatever the Lord Ordinary’s view was, the respondents’ scientists (MSS
Ornithology) had recommended Option 3.
[219]

The Lord Ordinary considered that non-breeding effects ought to have been taken into

account. He did so by rejecting the explanations provided; notably that this was the advice of
the SNCBs. There was no basis for this approach which, once more, attempts to analyse
scientific fact or methodology which is outwith the scope of judicial review, at least in the
absence of manifest error.
[220]

Similar considerations apply to the use of CPS values in the calculation of end

populations. There was no basis in the material presented to the Lord Ordinary for his
conclusion that they had been ignored. Once more, a reason had been given by the SNCBs as
to their limitations.
[221]

In each of the four areas identified by the Lord Ordinary, he trespassed into the

province of the fact finder. In each area, the judgments to be taken were of an evaluative
scientific nature. Even if there may be errors identified upon a close scrutiny of the data or
methodology, none could be described as “manifest”.

Ground B2
[222]

Commission v France (Basses Corbières) (C-374/98) [2000] ECR I-10799 is authority for the

proposition that obligations, under certain articles of the Habitats Directive, do not apply if
the relevant site has not been formally classified under the Directive, even although it should
have been. The French Government were not able to plead their own failure to classify the
site in order to permit the application of the overriding public interest permitted in Article 4
of the Habitats Directive, as distinct from that in Article 4.1 of the old Wild Birds Directive,
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which required special conservation measures without that exception. This was without
prejudice to the earlier decision in Commission v Spain (Santoña Marshes) (C-355/90) [1993] ECR
I-04221 that the old Wild Birds Directive ought to apply to areas which had not, but should
have been, classified as SPAs. The phrase “should have been classified” was interpreted
(Ouseley J at para 26) in Humber Sea Terminal v Secretary of State for Transport [2006] Env LR 4
as a reference to a site where the failure to classify had involved a breach of the Directives’
obligations. In both Basses Corbières and Santoña Marshes, a breach had either been admitted
or established by the ECJ. Such a breach required to have occurred before the protections
offered in a SPA could be applied to a site not so classified (ibid para 33).
[223]

The court agrees with this analysis. If it were otherwise, these protections would arise

not on classification, but as soon as a person could demonstrate, to the satisfaction of a court,
that a particular site ought to be so classified. That would be to bypass the terms of the
Habitats Regulations 1994 and 2010 and the Offshore Marine Regulations 2007, which detail
the process for classification of SPAs, including notices of proposal, accompanying
statements, consultation with the relevant nature conservation bodies, the possible taking of
public opinion and, ultimately, a decision not by a court but the respondents. For there to be
a SPA, there require to be defined boundaries and conservation objectives, all duly approved
by the respondents. It follows from all of this, if it were not obvious, that it is not appropriate
to treat a site as a SPA, or a pSPA, if it is in fact not a SPA or pSPA; provided that there has
been no breach of the Regulations.
[224]

The respondents have been progressing with the classification of certain areas as

SPAs, including the Forth and Tay Bay Complex. The Lord Ordinary was correct to hold that
he was not entitled to find that the respondents had breached any obligation to classify the
dSPA as a pSPA or SPA and that the principle in Basses Corbières did not apply. However, he
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erred in nevertheless considering, as an alternative, that the absence of a breach of what he
described as a treaty obligation was irrelevant.
[225]

The decision letters noted the fact that the Forth and Tay Bay Complex was in the

form of a dSPA and that it might progress to a SPA in due course. They observed that if that
occurred, a further AA would be required if likely significant effects on the SPA were
identified. This was all entirely appropriate in the circumstances and the Lord Ordinary
erred in holding otherwise.

Ground C
[226]

In Wordie Property Co v Secretary of State for Scotland 1984 SLT 345, the Lord President

(Emslie) explained (p 348) that a decision, carrying with it an obligation to give reasons,
“must, in short, leave the informed reader and the court in no real and substantial doubt as to
what the reasons for it were and what were the material considerations which were taken into
account in reaching it.” Fairness requires that the reasons are sufficient to enable those
interested to understand the key factors in the decision making process so that they may, if so
advised, challenge their correctness. In this context, what should be looked for are reasons
for the decisions to grant the consents (and in that context the Appropriate Assessment) and
not reasons for the reasons.
[227]

This ground is based on a premise which is only partially accurate. The SNCBs

tendered their advice, much of which was accepted by the respondents. It was analysed by
the respondents’ officials, namely MSS Ornithology, in considerable detail in their draft
advice of 10 March 2014. That advice criticised, for example, the SNCBs’ methodology
relative to the setting of thresholds. It recommended a wider use of scalar and Band model
Option 3. The consequence of MSS Ornithology’s advice was a reduction in turbine numbers
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and an alteration in certain technical specifications of the turbines; notably their heights.
Further advice from the SNCBs resulted in the escalation meeting of 27 June at which there
were only three areas of potential divergence: Option 3, displacement and threshold
proximity. A further meeting was followed by the SNCBs’ conciliatory letter of 11 July.
[228]

A decision maker ought to afford the views of a statutory consultation body

considerable weight (R (Morge) v Hampshire County Council [2011] 1 WLR 268, Lady Hale at
para 45. He is, nevertheless, not bound by those views (Sustainable Shetland v Scottish
Ministers 2015 SLT 95, Lord Carnwath at para 31). The obligation is to take them into account
and, where the ultimate decision does not follow the advice, to give clear and cogent reasons
for the advice not being followed (see eg R (Akester) v Department for Environment, Food and
Rural Affairs [2010] Env LR 33 Owen J at para 112). That was done in this case.
[229]

The AA carried out by MS-LOT and MSS concluded that the projects would not affect

the integrity of the sites. The reasons for that in relation to the SNCBs’ advice were set out in
clear terms, notably the alterations in the project which had traced the progress from
disagreement towards what became almost a complete consensus. They addressed
specifically the different methods used by the SNCBs and MSS to set thresholds, but noted
that MSS had provided “good reasons” for preferring their method. The ultimate conclusion
was based on MSS advice that the estimated impact would be acceptable given the selected
thresholds. The petitioners’ concerns about the use of ABC were expressly mentioned, but
rejected because MSS AB had advised that the methods used and scientific evidence applied
were the “best available”. Although the petitioners may disagree with the reasoning, and
seek to find flaws in it, it is clear. It leaves neither the informed reader nor the court in any
doubt about the reasons and the relevant considerations behind them.
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[230]

The decision letters are detailed documents covering a wide variety of issues. Again,

however, the reasons for reaching the decisions are clearly set out both in a specific summary
form and in the preceding more expansive format. Due process had been carried out. The
ESs had judged the likely impact to be acceptable. The projects would contribute to local or
national economic development priorities and the respondents’ energy policies. On the basis
of the AA, the respondents had determined “to the appropriate level of scientific certainty”
that the projects would not adversely affect site integrity in view of their conservation
objections. There was specific reasoning on seabirds, notably concerning the escalation
meeting and its background, followed by a note of the fact that agreement had been reached
between the respondents’ advisers and the SNCBs on “the vast majority of issues”. The
conciliatory letter’s terms were specifically recorded, notably the acceptance that judgments
had to be made where empirical analysis could not provide certainty. The respondents stated
that, having taken into account the relevant information from the applicants, the consultative
bodies’ responses, the AA and both the mitigation measures and conditions imposed, there
were no outstanding concerns requiring consent to be withheld. This is again sufficient to
meet the legal test of adequacy.

NNG Opinion
[231]

The Lord Ordinary’s conclusion that the respondents had taken the AA into account

as environmental information was a necessary pre-cursor to his finding that the respondents
had been in breach of the EIA Regulations 2000 by failing to consult on that information. As
already described, the Lord Ordinary fell into error in conflating the AA and the EIA
procedures. The Habitats Regulations 1994 and 2010 establish a prior jurisdictional hurdle, in
that a consent may not be granted if the project would adversely affect the integrity of a
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relevant site. This is distinct from the EIA procedure, which provides a statutory code
designed to ensure that the public has access to environmental information and to allow them
to respond to any project applications. The two procedures are separate and distinct, even if
they may run in parallel to and coincide at certain points.
[232]

Given that there is no requirement for the consent decision to be based solely on the

material in the application and responses, there is no breach of the EIA Regulations 2000. The
Regulations do not require the respondents to seek public comment on their own musings.
There is then no need to determine whether the respondents did or did not take into account
the AA or the information contained within it in the EIA process. The omission of any
reference to the AA being considered as environmental information in the NNG decision
letter is of no moment. In any event, the Lord Ordinary’s analysis of whether the SEIS was
deficient or not was not within the proper ambit of a court of review.

Conclusion
[233]

For all these reasons, the reclaiming motions will be allowed and the cross appeals

refused. The Lord Ordinary’s interlocutors of 18 July 2016 will be recalled. In respect of
Ground A: the petitioners’ first plea-in-law will be repelled; the third plea-in-law for the
interested party Inch Cape, the third and seventh pleas-in-law for the interested parties
Seagreen Alpha and Bravo, and the second and sixth pleas-in-law for the interested party
NNG will be sustained. In respect of Ground B.1: the petitioners’ second and third pleas-inlaw will be repelled; the third and fourth pleas-in-law for the respondents, the fourth and
fifth pleas-in-law for the interested parties Inch Cape and Seagreen Alpha and Bravo, and the
third and fourth pleas-in-law for the interested party NNG will be sustained. There are no
pleas-in-law specific to Ground B.2. In respect of Ground C: the petitioners’ fourth plea-in-
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law will be repelled; the sixth plea-in-law for the interested parties Inch Cape and Seagreen
Alpha and Bravo, and the fifth plea-in-law for the interested party NNG will be sustained.
The prayers of the petitions will be refused.
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[1]

The petitioner, who is resident at Kilry, near Blairgowrie, has raised proceedings for Judicial Review of

two related grants of planning permission made by Perth and Kinross Council, the respondents. Those grants of
planning permission relate to a proposed wind farm at Tullymurdoch, near Alyth. The developers of the wind
farm are the interested party. The primary ground of challenge to the two grants of planning permission is that
the Council failed to have proper regard to its obligations as planning authority in relation to the protection of
osprey and wildcat, both of which are highly protected species under EC environmental law.
[2]

On 3 September 2014 a reporter appointed by Scottish Ministers granted planning permission (permission

12/01423/FLL) for the construction by the interested party of a wind farm of seven turbines at Tullymurdoch,
together with an associated access track and ancillary works. The interested party subsequently applied for a
modification of that planning permission, to permit changes in the size of the turbines. Planning permission for
the modification was granted on 18 November 2015. The interested party further applied for planning permission
to lay 19 kilometres of underground electrical and fibre optic cable, with temporary ancillary infrastructure, to
connect the proposed wind farm and another proposed wind farm to the primary electrical substation in Coupar
Angus. Planning permission for that development was granted on 9 December 2015. In the present proceedings

the petitioner challenges the granting of planning permission for the modifications to the wind farm and the
laying of the underground cable. The primary remedy sought is reduction of the two grants of planning
permission. The petitioner further seeks an order that the respondent should require further environmental
information, advertise it, and make a full and proper environmental assessment of the impact of the application
on the osprey and wildcat that reside within the locality of the proposed wind farm and cable route.
Protection of Osprey and Wildcat
[3]

It is convenient at this stage to note the provisions that apply to the protection of osprey and wildcat: first

in the relevant legislation, and secondly in the documents that apply to the planning permission, namely the
environmental statements and the grants of planning permission themselves. The petitioner’s challenge to the
respondents’ decision is based on the import of these provisions for the present case, and in particular the
application in a case where further information about protected species has come to light after the original
environmental statement prepared for the purposes of the planning application.
Legislation
[4]

In challenging the grants of planning permission for the modification of the turbines and the laying of the

cable, the petitioner founds on the legislation governing the protection of osprey (Pandion haliaetus) and wildcat
(Felis silvestris). Both of those species enjoy highly protected status under conservation legislation. In the case of
the osprey, protection is accorded under section 1 of the Wildlife and Countryside Act 1981 and the Wild Birds
Directive (Directive 2009/147/EC of the European Parliament and Council on the conservation of wild birds).
Article 4 of the Directive provides that the species mentioned in Annex I “shall be the subject of special
conservation measures concerning their habitat in order to ensure their survival and reproduction in the area of
distribution”. Pandion haliaetus is one of the listed species. Article 4 further provides that Member States should
classify the most suitable territories in number and size as special protection areas for the conservation of these
species.
[5]

The wildcat is accorded highly protected status by the Habitats Directive (Council Directive 92/43/EEC).

Article 12 of the Directive provides that Member States “shall take the requisite measures to establish a system of
strict protection for the animal species listed in Annex IV(a) in their natural range”, prohibiting inter alia
“deliberate disturbance of these species, particularly during the period of breeding, rearing, hibernation and
migration”, and also “deterioration or destruction of breeding sites or resting places”. Annex IV includes the Felis
sylvestris.
Protected Species in the Environmental Statements and Grants of Planning Permission
[6]

An environmental statement (ES) was produced in July 2012 for the original application for planning

permission in respect of the wind farm. In that document ornithology was considered in section 6 and ecology in
section 7. A field survey in respect of breeding raptors had been undertaken in 2010. Two osprey flights had
been recorded during the period of observation, and desk study records indicated that the species had bred
within 5 kilometres of the site. The potential environmental effects of the wind farm were assessed, including the
effects on nesting birds of the construction phase. Mitigation measures were proposed, which included checking
for nests at the stage of construction. In the ecology assessment in section 7 specific consideration was given to
wildcat, which had been identified in the wider area. It was recorded, however, that no evidence of wildcat had
been recorded during the watching brief for that species. That did not conclusively prove that wildcat were
absent from the site, as wildcat can have a series of home ranges. Consequently a precautionary approach was
taken and it was assumed that the survey area was used to some extent by wildcat.
[7]

The decision of the reporter appointed by Scottish Ministers in respect of the original application for

planning permission imposed a detailed condition, condition 17, relating to environmental management. So far
as material this was in the following terms
“17. Prior to the commencement of development a Construction and Environmental Management Plan will
be submitted to and approved in writing by the planning authority, in consultation with SEPA [the Scottish

Environmental Protection Agency] and SNH [Scottish Natural Heritage], at least one month prior to the
commencement of development.
The Construction and Environmental Management Plan will identify from the environmental statement
appropriate mitigation strategies and consolidate these, clearly outlining what shall be implemented, when
and by whom. It will incorporate:
…
• ecology protection measures, if any
….
And include…
j) details of bird surveys to be carried out before the commencement of development;
…
l) measures for the protection of or beneficial to European and other protected species, formation of
any required protected species protection plans and implementation measures for any such plans;
….
All work shall be carried out in accordance with the approved Construction Environmental Management
Plan and all mitigation measures proposed within the environmental statement shall be undertaken within
the approved timescales, unless as otherwise agreed in writing with the planning authority”.
[8]

When the application for planning permission for the cable development was made, the respondents

screened the proposal to determine whether a further environmental statement was required. They decided that
such a statement was not required, after taking cognizance of the Scottish Government’s and the European
Commission’s screening checklist. An ecological appraisal was carried out by consultants, however, and they
reported in September 2015. They considered the position of both wildcat and osprey, and concluded that no
permanent effects were likely on the habitats of those two species.
[9]

Scottish Natural Heritage reported on both the proposal for the modification of the wind turbines at the

Tullymurdoch wind farm and the proposal for the installation of underground cables serving the wind farm; the
former report was dated 9 October 2015 and the latter 15 October 2015. In relation to the modification of the
turbines, protected species were considered, and it was noted that there were recent records of breeding wildcat
at certain locations. It was requested that a species protection plan for wildcat should be submitted before any
construction work began, such a plan to be included within the Construction and Environmental Management
Plan and should be required for the discharge of one of the conditions, condition 17L, of the original consent for
the wind farm. It was further noted that there were records of protected breeding birds nesting within close
proximity to the development site, notably an osprey nest at a particular location. In this case it was requested
that the presence of the birds should be taken into account in the discharge of condition 17. Certain further
recommendations were made: in particular, disturbance to wildcat and other protected species should be
minimized during the construction and operation of the development. To that end, species protection plans
should be submitted prior to the commencement of works for comment by both SNH and the respondents, and
should be implemented during construction. They should include preconstruction surveys for legally protected
species at an appropriate time of year, and a watching brief should then be implemented by the Ecological Clerk
of Works during construction. The measures that would be required in respect of wildcat were set out at some
length, and it was indicated that other protected species should be subject to similar general principles. For
wildcat the measures included appropriately sized protection zones marked by the Ecological Clerk of Works,
with a 200 metre radius protection zone around all wildcat dens. Emergency procedures were to be provided if
wildcat dens were encountered during works, and work would be restricted to minimize disturbance to wildcat.
[10]

In the case of the installation of underground cables, SNH proposed that measures should be put in place

to minimize any potential impact on breeding wildcat. The development would pass through areas known to be
used by breeding wildcat, and as a result a species protection plan should be submitted prior to construction. It
was recommended that it should include a number of specific matters, including preconstruction surveys for

legally protected species during the six months preceding the start of construction, and that a watching brief
should be implemented by the Ecological Clerk of Works during construction. Wildcat and breeding birds were
to be covered by the surveys. Appropriate protection zones were to be marked on the ground, in broadly the
same manner as with the proposal relating to the turbines.
[11]

On 20 October 2015 a letter of objection to the applications for modification of the wind turbines and the

installation of underground cables was lodged by a local resident. The writer of the letter stated that an osprey’s
nest existed approximately 300 metres from the development site for the wind farm, and indicated that the larger
blades posed an increased risk to the ospreys and other rare bird species. The writer further noted that there had
been signs of wildcats in the area and that fullblooded wildcats had been caught there.
[12]

The respondents’ decision of 18 November 2015 granting planning permission for modification of the

turbines made provision for the protection of European and other protected species (conditions 16 and 17). Prior
to the commencement of development a Construction and Environmental Management Plan was to be submitted
to and approved by the planning authority, in consultation with the Scottish Environmental Protection Agency
and SNH, at least one month prior to the start of development. The plan was required to identify mitigation
strategies, and was to include a construction method statement. It was also required to include details of bird
surveys carried out before the start of development, and also measures for the protection of or beneficial to
European and other protected species and the formation of any required protected species protection plans and
implementation measures for any such plans. Those requirements corresponded to the recommendations made
in the decision of the reporter, as set out in paragraph [6] above. The grant of planning permission also specified
that an independent and suitably qualified ecologist should be appointed as the Ecological Clerk of Works for the
site by the wind farm operator and at the operator’s expense. That appointment was to be subject to the prior
written approval of the planning authority. If protected species were found on site, the Environmental Clerk of
Works was to ensure that work was suspended and that a protected species protection plan was implemented.
[13]

The respondent’s decision dated 9 December 2015 granting planning permission for the underground

cables requires that the development should be carried out in accordance with approved drawings and
documents and that prior to commencement of the development a sitespecific Construction Method Statement
should be submitted for the written agreement of the planning authority, in consultation with the Scottish
Environmental Protection Agency and SNH. As with the planning permission for modification of the turbines, it
was specified that prior to the start of development an independent and qualified ecologist should be appointed
as the Ecological Clerk of Works for the site (condition 4). The Environmental Clerk of Works was to have
responsibility for a range of matters, including monitoring compliance with the mitigation works related to the
development as set out in the Construction Environment Management Plan, advising the developer on adequate
protection if anything had an adverse impact on the natural heritage of the site, advising on the micrositing of the
cable if any protected species were found on site, and ensuring that the protected species protection plan should
be implemented; the Environmental Clerk of Works had power to suspend work if necessary (condition 5). As
with the modification of the turbines, prior to construction measures for the protection of European and other
protected species, including species protection plans and implementation measures, were to be submitted for the
written approval of the planning authority in consultation with SNH (condition 7). Specific power was given to
vary the position of the cable by up to 15 metres on either side under the supervision of the Ecological Clerk of
Works, if that were necessary in the interests of nature conservation (condition 11).
[14]

It is apparent from the steps leading to the grant of planning permission for the turbine modification and

the laying of the cable and from the planning permission granted for each of those matters that the detailed
protection of wildlife, including osprey and wildcat, was left to be decided as the works proceeded. The
Ecological Clerk of Works was appointed in order to achieve that result. We would observe at this stage that the
reasons for delaying detailed measures in this way are fairly obvious. Wildcat, in particular, are an elusive
species, and a wildcat den, or other evidence of wildcat activity, might be discovered as construction proceeded.
Osprey are perhaps more obvious than wildcat; they can be seen in flight, and their nests are relatively large.
Nevertheless the precise location of osprey nests and osprey activities might clearly come to light as works
proceed. For that reason it appears to us entirely sensible that detailed mitigation strategies should be developed

as the works proceed. The appointment of the Ecological Clerk of Works was designed specifically to ensure that
proper measures were taken.
Grounds of Challenge
[15]

In the petition for judicial review three grounds are advanced for challenging the respondent’s decision.

First, it is said that the respondent did not have sufficient environmental information before it to make a proper
assessment of the effects of the proposed modification to the turbines and the laying of the cable upon a pair of
osprey nesting within 300 metres of the wind farm and upon wildcat that live in the vicinity of the wind farm and
the cable route. For that reason it is said that the respondent could not make a proper assessment of the effects of
the two developments and therefore acted unlawfully in granting planning permission in each case. Information
about the pair of osprey and the wildcat only became available after the environmental statement had been
prepared for the original wind farm application, and after it had been decided, in a screening decision, that the
cable application did not require an environmental statement. It is said that the respondent ought to have
required additional environmental information from the interested party to deal with the new information.
[16]

Secondly, it is contended that in the circumstances the respondent acted unlawfully in granting planning

permission subject to conditions designed to protect osprey and wildcat (condition 16 of the permission for
modification of the turbines and condition 7 of the cable permission: see paragraphs [12] and [13] above). It is
said that at the time of the grant the respondent did not have sufficient environmental information to make a
proper assessment of the effects of the two proposals on osprey and wildcat in the manner required by
Regulation 23(2)(b) of the Town and Country Planning (Environmental Impact Assessment) (Scotland)
Regulations 2011 (SSI 2011/139) (“the EIA Regulations”). Leaving open the protection of osprey and wildcat in
this way was contrary to the Regulations; what should have happened was a request for information advertised
under Regulation 24 of the EIA Regulations. Had that procedure been followed, a request for information would
have to be advertised under Regulation 24, and members of the public, including the petitioner, could have made
representations on both the supplementary environmental information and the mitigation measures that were
proposed. Thus the petitioner and other members of the public were not given early and effective opportunities
to participate in the environmental decisionmaking process as required by Article 6 of Directive 2011/92/EU, on
the assessment of the effects of certain public and private projects on the environment. Thirdly, it is submitted
that the respondent gave inadequate reasons for its decisions.
Lord Ordinary’s Decision
[17]

The Lord Ordinary rejected the petitioner’s contentions, holding that the respondent had acted lawfully

and that the prayer of the petition should be refused. He accepted that both osprey and wildcat are highly
protected species. He nevertheless held that any decision as to whether further environmental information was
required under the EIA Regulations is a planning decision and is accordingly subject to challenge on Wednesbury
grounds only (Associated Provincial Picture Houses Ltd v Wednesbury Corporation, [1948] 1 KB 223). The fact that
information became available only after the production of an environmental statement did not necessarily mean
that a request for further environmental information needed to be made, nor did it mean that the original
environmental statement was deficient: R (Blewett) v Derbyshire CC, [2004] Env LR 29; R (Edwards) v Environment
Agency (No 2), [2013] 1 WLR 2914; Skye Windfarm Action Group Ltd v Highland Council, [2008] CSOH 19. The
respondent as planning authority was entitled to have regard to reasonable mitigation proposals: Smith v Secretary
of State for the Environment, Transport and the Regions, [2003] EWCA Civ 262. It was also entitled to place
considerable weight on the advice of a body such as Scottish Natural Heritage, which had been consulted in the
present case. Furthermore, the focus of an environmental statement should be on the identification of “likely
significant effects” and the mitigation of those effects, as required by Regulation 23(2)(b) of the EIA Regulations.
That accorded a certain discretion to the planning authority. Information was not required on every matter of
detail: Skye Windfarm Action Group Ltd v Highland Council, supra. In the present case, neither the environmental
statement nor the subsequent supplementary environmental information prepared for the modification
application identified a likely significant effect upon either osprey or wildcat. A precautionary approach has been
taken, however, and a commitment had been made to carry out preconstruction checks and to agree mitigation

with SNH. On that basis, it could not be said that the decision to grant planning permission without first
requesting further information could be described as unreasonable in the Wednesbury sense. The first ground of
challenge therefore failed.
[19]

The second ground of challenge was that by attaching conditions to the grant of the modification

permission the respondent had left open the assessment of likely significant effects on protected species and had
thereby failed to comply with its obligations under the EIA Regulations. The Lord Ordinary held that once again
the challenge failed. An ecological and ornithological survey had been carried out, which included a full survey
for osprey and a watching brief for wildcat. Mitigation measures were recommended in the environmental
statement, and any effects thereafter were assessed as not being significant. Nevertheless, condition 16 applicable
to the modification decision required preconstruction breeding bird surveys and other measures for the
protection of protected species, which were to form part of the construction and environmental management
plan. The planning authority was entitled to leave the detailed implementation of mitigation measures to
management plans imposed by condition: Smith v Secretary of State for the Environment, Transport and the Regions,
[2003] 2 P & CR 11. Furthermore, they were entitled to rely on the advice of a statutory advisory body such as
SNH: Jenkins v Gloucestershire County Council [2012] EWHC 292 (Admin). The conditions in the present case were
of a standard nature and met the expectations of SNH. Species protection plans will be prepared as part of the
construction and environmental management plan. Thus the permissions did not “leave over” the assessment of
likely significant effects on protected species in breach of obligations under the EIA Regulations.
[20]

In relation to the cable permission, the Lord Ordinary held that an environmental statement was not

required because of the screening decision that had been made by the respondent; that decision was not itself
challenged, and the result was that the EIA Regulations have no application to the cable permission. In relation to
the third ground of challenge, going to the adequacy of the reasons, the Lord Ordinary held that the reasons given
were adequate, in particular having regard to the report of the planning officer which had preceded the making of
the decision. Finally, the Lord Ordinary held that, even if there were a legal defect in the decision reached, he
would have refused the remedy sought by the petitioner in the exercise of judicial discretion. The petitioner had
not suffered substantial prejudice, and the same applied to members of the public. Conditions of a standard
nature had been imposed to deal with the position of protected species. Furthermore, there was no real
possibility that a different decision might be reached, especially in view of the existence of the original planning
permission for the wind farm.
Grounds of Appeal
[21]

The petitioner has appealed against the decision of the Lord Ordinary on four grounds.

1. In dealing with highly protected species the Lord Ordinary erred in holding that whether or not to call for
further environmental information was a matter of planning judgment challengeable on Wednesbury grounds
only.Article 12(1) of the Habitats Directive and Article 4 of the Birds Directive imposed strict protection
requirements, and consequently their application involved a matter of law, not planning judgment.Thus
supplementary environmental information ought to have been required by the respondent to assess whether
the proposed developments (the turbine modification and the cable) were likely to create a deliberate
disturbance of protected species or a deterioration or destruction of breeding sites or resting places.Such a
procedure was necessary to determine whether the proposals complied with Article 12 and Article 5.The
Lord Ordinary had, moreover, been in error in holding that neither the environmental statement nor the
subsequent supplementary environmental information identified a likely significant impact upon either
osprey or wildcat and that SNH had not identified such effects.In so holding he had not applied the correct
legal test; the correct approach was rather that the planning authority had to be satisfied under Article 12 that
there was in place a system of strict protection which prohibited deliberate disturbance and/or deterioration
or destruction of breeding sites for resting places, and under Article 5 that there should be measures to
establish a general system of protection.
2. The Lord Ordinary erred in considering whether or not the environmental statement was adequate because
this was a case where the relevant information, that osprey and wildcat were in the vicinity of the

development site and the proposed route of the cables, came to light after the environmental statement had
been prepared.The planning authority ought in those circumstances to have required supplementary
environmental information including proposed species protection plans in order that it could make a proper
judgment as to whether the proposals complied with the strict protection requirements of Article 12(1) of the
Habitats Directive and Article 5 of the Birds Directive.On this and the preceding ground, reference was made
to R (Morge) v Hampshire County Council, [2011] 1 WLR 268.
3. The Lord Ordinary erred in rejecting the argument that, in cases where strict protection of species was
required, it was not lawful to leave over the assessment to a stage after the grant of planning permission by
imposing conditions that required a species protection plan to be prepared.If a proper decision were to be
made, it was necessary to allow the public early and effective opportunities to participate in the decision
making procedures.Reference was made to R v Cornwall County Council, ex p Hardy, [2001] Env LR 25; and
Smith v Secretary of State for the Environment, Transport and the Regions, [2003] 2 P & CR 11.
4. The Lord Ordinary erred in upholding a submission that, even if there are had been an error, the court
should exercise its discretion to refuse a remedy.A significant breach of EU law had been identified in the
first three grounds of appeal, and accordingly it was not open to the Lord Ordinary to refuse a remedy on
discretionary grounds: R (Champion) v North Norfolk District Council, [2015] UKSC 52.
We will deal with each of those arguments in turn, although the first three are in large measure related.
Grounds of Challenge to the Local Authority’s Planning Decision in Dealing with Highly Protected Species
[22]

The first contention for the appellant is that, in applying the legislation that implements the European

directives governing highly protected species, the standard of review by the courts is stricter than the Wednesbury
standard that normally applies to planning decisions. In the present case the relevant legislation is found in
section 1 of the Wildlife and Countryside Act 1981 (as amended), which implements the Wild Birds Directive
(Directive 2009/147/EC), and the Conservation (Natural Habitats, etc) Regulations 1994, which implement the
Habitats Directive (Council Directive 92/43/EEC). The Lord Ordinary applied that legislation using the
Wednesbury standard of review, and it is said that he was in error in doing so. In our opinion this contention must
be rejected.
[23]

It is a central feature of planning legislation in the United Kingdom that its application is generally

entrusted to local planning authorities, or in some cases the relevant government ministers. The Wednesbury
standard of review recognizes this fundamental feature: it recognizes that the planning authority, whether in local
or central government, has a large element of discretion in reaching a decision on the merits, and interference by
the courts in such a decision is only justified when the authority acts outside a well recognized set of legal norms,
which are stated by Lord Greene MR in Wednesbury, at [1948] 1 KB 223, at 228. In Scotland, an equivalent
statement is found in the opinion of LP Emslie in Wordie Property Co Ltd v Secretary of State for Scotland, 1984
SLT 345, at 347348: the court may interfere with the decision if it discloses a material error of law going to the
root of the question for determination, or if irrelevant considerations are taken into account, or if relevant
considerations are not taken into account, or if there is no proper factual basis to support the decision, or if the
decision is so unreasonable that no reasonable planning authority could have reached it. These grounds of review
are flexible, and may shade into one another, but they recognize the fundamental principle that the planning
decision has been entrusted by Parliament to a particular authority, whether a local planning authority or Scottish
Ministers.
[24]

That principle applies in our opinion to decisions made under the legislation implementing European

directives governing highly protected species in exactly the same way as other planning legislation. It is plain
that, so far as any planning decision is affected by that legislation, the relevant planning authority is still the
decisionmaker. In that situation the court’s ability to interfere must be limited. There are good reasons for this: it
is the planning authority that has the expertise necessary to make a proper decision. Furthermore, it is the
planning authority that has the powers necessary to ensure that the measures taken to protect highly protected
species are based on adequate information, are properly directed and are proportionate. The court, in short, is not

well qualified to make planning decisions, including those about highly protected species; it can only interfere if
the planning authority’s decision is legally defective in the manner set out in the leading cases, including
Wednesbury.
[25]

The foregoing approach has been laid down in a large number of decided cases. Wordie Property is a

planning case. The English and Welsh legislation protecting highly protected species was considered by the
Court of Appeal in Smyth v Secretary of State for Communities and Local Government, [2015] EWCA Civ 174, a case
concerning, on this topic, Article 6(3) of the Habitats Directive. Sales LJ, who delivered the opinion of the court,
observed (at paragraph 78) that the legal test under that Article is a demanding one, requiring a strict
precautionary approach, but that it also clearly required evaluative judgments to be made having regard to many
varied factors and considerations. Realistically, absolute certainty that there would be no adverse effects was
impossible. It was argued for the objectors to development that under the Habitats Directive the national court
was required to apply a more intensive standard of review than the ordinary Wednesbury standard. That would
mean in effect that the court should make its own assessment afresh as a primary decision maker. That argument
was rejected (paragraph 80). The relevant standard was the Wednesbury standard, which was “substantially the
same” as the standard of review of “manifest error of assessment” applied by the Court of Justice of the European
Union in equivalent contexts. The key feature was the “multifactorial and technical nature of the assessment
called for”.
[26]

We agree entirely with that approach. We would emphasize that the assessment that must be made is of a

technical nature. If the court were required to go beyond the Wednesbury standard of review and in effect remake
the decision itself, it would be compelled to make a technical decision in an area where it lacks expertise.
Evidence, including substantial amounts of both factual and expert evidence, would be necessary. We cannot
accept that, when the European directives were incorporated into United Kingdom legislation, it was intended
that a special procedure should be followed involving the leading of expert evidence in cases where decisions
made under the legislation are challenged in the courts. We can see no useful purpose in such a procedure; it is
better that technical planning decisions, which necessarily involve the balancing of a range of factors, should be
made by a body that has, or has ready access to, the necessary expertise.
[27]

In the present case the Lord Ordinary proceeded on the basis that the standard of review was the ordinary

Wednesbury standard. In our opinion he was correct to do so.
[28]

In relation to the first ground of appeal, it was further submitted for the petitioner that, before the

planning authority could grant planning permission, it had to be satisfied under Article 12(1) of the Habitats
Directive that for wildcat there was in place a system of strict protection which satisfied the requirements of that
Article, and likewise that for osprey there were adequate measures in place to establish a general system of
protection under Article 5 of the Birds Directive. The Lord Ordinary held that neither the environmental
statement nor the subsequent supplementary environmental information identified a likely significant impact
upon either osprey or wildcat, and he had been in error in doing so. For the respondent, it was submitted that
this point had not been relied on before the Lord Ordinary, and in any event, so far as the merits of the argument
were concerned, there was a strict system of regulation in place.
[29]

The leading case on this area of law is R (Morge) v Hampshire County Council, supra. In that case the issue

was the application of Article 12(1) of the Habitats Directive to an area inhabited by bats that was to be developed
from an overgrown state into a bus route route. It was held that there was no contravention of Article 12(1). Lord
Brown of EatonunderHeywood, who delivered the leading opinion in the UK Supreme Court, held (at
paragraphs 26 et seq) that the United Kingdom had chosen to implement the Directive by national legislation, the
Conservation (Natural Habitats, etc) Regulations 1994, as amended, and these placed only a limited responsibility
on the planning committee. In the version of the regulations considered in Morge breach of the Regulations was
made a criminal offence, and in England it was a statutory body, Natural England, that was responsible for
instigating prosecution and thus enforcing the obligations of the United Kingdom under the Directive. In relation
to the responsibilities of the local planning authority, Lord Brown stated (at paragraph 29):
“[The planning committee’s] only obligation under [the Regulations] is… to ‘have regard to the
requirements of the Habitats Directive so far as [those requirements] may be affected by’ their decision
whether or not to grant planning permission. Obviously, in the days when the implementation of such

permission provided a defence to the… offence of acting contrary to article 12(1), the planning committee,
before granting a permission, would have needed to be satisfied either that the development in question
would not offend article 12(1) or that a derogation from that Article would be permitted and the licence
granted. Now, however, I cannot see why a planning permission (and, indeed, a full planning permission
save only as to conditions necessary to secure any required mitigating measures) should not ordinarily be
granted save only in cases where the planning committee conclude that the proposed development would
both (a) be likely to offend article 12(1) and (b) be unlikely to be licensed pursuance to the derogation
powers”.
Furthermore, where Natural England expressed themselves satisfied that the proposed development would
comply with Article 12, the planning authority was entitled to presume that that was so. Consequently the
planning committee was not obliged to consider and decide for itself whether the development might occasion
such disturbance to bats as to constitute in fact and in law a violation of Article 12(1) (paragraph 30).
[30]

In our opinion the reasoning in Morge applies directly to cases such as the present. Under the

Conservation (Natural Habitats, etc) Regulations 1994, the duty of securing compliance with the Directives is
imposed by Regulation 3(1), but that regulation, except in relation to the Scottish Marine area, imposes the duty
on Scottish Ministers and the appropriate nature conservation body; it does not impose a duty on local authorities
such as the respondent to secure compliance. Regulation 3(3) provides that a competent authority, in exercising
their functions, must have regard to the requirements of the Directives so far as they may be affected by the
exercise of those functions. That obligation, however, is directly comparable to the obligation on the local
authority in Morge, and it does not impose any duty to ensure that the Habitats Directive is implemented.
[31]

The duties of a local authority in relation to highly protected species have been considered in further

English decisions at first instance. In R (Prideaux) v Buckinghamshire County Council, [2013] Env LR 32, Lindblom J
stated (at paragraphs 9697):
“As the final decision in Morge makes clear, [the relevant regulation] does not require a planning authority
to carry out the assessment that Natural England has to make when deciding whether there would be a
breach of art. 12 of the Habitats Directive or whether a derogation from that provision should be permitted
and a licence granted. If proposed development is found acceptable when judged on its planning merits,
planning permission for it should normally be given unless in the planning authority’s view the proposed
development would be likely to offend art. 12(1) and unlikely to be licensed under the derogation
powers…. The majority of the Supreme Court rejected the kind of assessment favoured by the Court of
Appeal, which would require a more penetrating enquiry into the prospects of a licence being granted”.
Furthermore (at paragraph 117):
“It was not necessary for Natural England to have said that the derogations were going to be licensed, or
were likely to be. Like the authority in Morge, the County Council was entitled to assume that Natural
England was satisfied that the requirements of the Habitats Directive and the regulations were being
complied with”.
In Cheshire East Council v Secretary of State for Communities and Local Government, [2014] EWHC (Admin) 3536,
Lindblom J’s formulations were expressly approved and followed at paragraph 55.
[31]

In Scotland, a generally similar approach was adopted by Lord Malcolm in the petition of William Grant &

Sons Distillers Ltd, [2012] CSOH 98, a case involving a proposed wind farm where the petitioners objected inter alia
on the ground that the reporter had failed to consider the implications of the Conservation (Natural Habitats, etc)
Regulations 1994 adequately. Lord Malcolm observed (at paragraph [38]) that Scottish Natural Heritage, the
enforcement agency for the Habitats Directive and the 1994 Regulations, had no objection with regard to the
impact of the wind farm on European protected species, and a chartered biologist had explained that there was no
need for licensing for European protected species for the proposed wind farm. That was reflected in the report.
That was sufficient to satisfy the regulations, at least at the stage of granting planning permission, which was
what was in issue in that case.

[32]

We are of opinion that the approach taken consistently in the foregoing cases should be followed. We

accordingly hold that there was no obligation on the respondent, in considering the proposals for the turbine
modification and the laying of the cable, to go beyond the planning merits of the application unless it appeared
that the proposed development would be likely to contravene Article 12(1) of the Directive and was unlikely to be
licensed under the applicable derogation powers. It is clear at that the latter condition does not apply, with the
result that the respondent need only be concerned with the planning merits of the application.
Treatment of Information Received after Planning Decision
[33]

The petitioner’s second ground of appeal relates to the time at which information about osprey and

wildcat said to be in the vicinity of the proposed development became available. The petitioner states that such
information came to light after the environmental statement had been prepared, with the result that the
respondent should not have proceeded further without supplementary environmental information that included
proposed species protection plans.
[34]

For the reasons stated at paragraph [30] above, we are of opinion that the respondent’s duties under the

Conservation (Natural Habitats, etc) Regulations 1994 are limited. The respondent is obliged to have regard to
the requirements of the Directives so far as those may be affected by the exercise of its planning functions, but it is
not charged with the duty of securing compliance with the Directives. In our opinion what was done by the
respondent was sufficient to satisfy the requirements of Regulation 3(3) of the 1994 Regulations. Moreover, the
existence of osprey and wildcat in the vicinity of the proposed development was considered in the environmental
statement and the supplementary environmental statement obtained prior to the granting of planning
permission. Those documents focused on the identification of “likely significant effects” and the mitigation of
those effects, as described at paragraphs [6]  [13] above. They included detailed comments from Scottish Natural
Heritage. Furthermore, conditions were inserted into the planning permission regarding the appointment of an
Ecological Clerk of Works and for detailed investigation measures, and if necessary mitigation measures, as the
works proceeded. That meant that, if further information relating to the presence of osprey or wildcat in the
vicinity of the development were discovered as works proceeded, appropriate mitigation measures would be
determined and implemented. We consider that the environmental statement and supplementary environmental
statement, taken together with the measures required during construction, were clearly sufficient to comply with
the respondent’s obligations under the 1994 Regulations and the Directives.
Competency of Imposing Conditions Requiring Subsequent Assessment of Highly Protected Species
[35]

The third ground of appeal is an argument that, where strict protection of species is required, it is not

lawful to leave over the assessment of what is required to a stage after the grant of planning permission by the use
of conditions that require species protection plans to be prepared. The thrust of this challenge appears to be that,
if conditions are used to secure protection, the public are denied the right to participate in the decisionmaking
process.
[36]

In our opinion the use of conditions that require assessment of the treatment of highly protected species at

a stage after the granting of consent is competent. Indeed, in many cases, of which the present is an example, it
may be an obviously advantageous way to proceed. In the present case, as we have observed at paragraphs [12] 
[14] above, the conditions attached to the grants of planning permission require, before development begins, the
submission and approval of a Construction and Environmental Management Plan, which is to identify mitigation
strategies. It is also to include details of protected species in the vicinity of the development. An Ecological Clerk
of Works is to be appointed, and if protected species are found he is charged with ensuring that protected species
protection plans are implemented. If necessary he can suspend works. Thus it is contemplated that the detailed
steps to protect wildlife will be determined at a later stage, as the works on the wind farm and the cable are
executed.
[37]

That appears to us to have clear advantages. Highly protected species, and certainly osprey and wildcat,

are not common, and wildcat, in particular, are not easily observed. For that reason, however meticulous the
work carried out, it cannot be said with certainty that the presence of such species can be fully ascertained before
planning permission is granted. Moreover, the presence of species such as osprey and wildcat in the locality is

likely to change over time; that appears to be what the petitioner says has happened in the present case. As work
proceeds, more detailed information and information about new developments may well come to light. Against
that background, the use of properly drafted conditions, taken with the appointment of an ecological clerk of
works, is in our opinion more likely to provide more effective protection for species such as osprey and wildcat
than an attempt to deal with all protection measures ab ante, at the stage of planning permission and before works
proceed. We would also emphasize that the appointment of an ecological clerk of works is obviously
advantageous; the fundamental purpose of such an appointment is to ensure that the general ecology of the area
around the development, including protected species, is properly dealt with. It must, moreover, be assumed that
any ecological clerk of works will act in good faith and perform his or her duties properly.
[38]

Counsel for the petitioner attached importance to the right of the public to participate in the decision

making process in relation to highly protected species. That right is clearly significant, but public comments were
invited at the stage of the initial environmental statement and supplementary environmental information.
Moreover, members of the public, including the petitioner, have been able to provide further information about
wildlife in the area, including the osprey nest and the presence of wildcat in the vicinity of the proposed
development. If further information is provided to the local planning authority in a case such as the present
where the planning permission relies on conditions requiring the subsequent assessment of protected species, it
must in our view be assumed that the authority will act in good faith and pass the information on to the
developer and the ecological clerk of works. In addition, Scottish Natural Heritage has been able to provide
detailed comments on protected species in the vicinity of the present developments. Once again, it must in our
opinion be assumed that they will continue to act in good faith and will pass on any information that they acquire
to the developer and the ecological clerk of works. Through these routes continued public participation is likely
to be achieved, on the assumption that there are members of the public who are interested in the protection of
wildlife in the vicinity of the development. Consequently we cannot regard the right of the public to take part in
formal decisionmaking procedures as decisive. This is a case where formal consultation took place at the stage of
the original environmental statement and supplementary environmental information, and in the light of that
exercise a decision was made to impose detailed conditions requiring further investigation of protected species,
including osprey and wildcat. It is obvious that the information disclosed in the environmental statement and
supplementary environmental information was not sufficient to conclude that protected species could not be
adequately dealt with, and the further investigation was designed to ascertain the detailed and uptodate
position. In such an exercise, against the background of the earlier public consultation, we are of opinion that
informal public participation may in practice be just as effective as formal consultation.
Case Law on Conditions
[39]

We were referred to a number of cases which dealt with the competency of using conditions in relation to

protected species. In some of these stress was placed on the need for public participation. An example is R v
Cornwall County Council, ex p Hardy, [2001] Env LR 25, which involved a planning application to extend a landfill
site. The environmental statement raised conservation issues about various species, including lesser horseshoe
bats, which were protected species under the Habitats Directive. The local planning authority granted planning
permission for the extension subject to a series of conditions, one of which required further nature conservation
surveys and the preparation of appropriate mitigation measures. In that way, it was contended, the authority
would have adequate powers at the reserved matters stage to ensure the protection of the bats. It was held by
Harrison J (at paragraph 62; see also paragraph 41) that this procedure was inadequate. The bats and their roosts
were subject to strict protection, and there was evidence in an ecological report that they might be found in mine
shafts on the development site if surveys were carried out. Strong advice was received from, inter alios, English
Nature that such surveys should be carried out. Harrison J commented (paragraph 62)
“Having decided that those surveys should be carried out, the Planning Committee simply were not in a
position to conclude that there were no significant nature conservation issues until they had the results of
the surveys. These surveys may (sic) have revealed significant adverse effects on the bats or the resting
places in which case measures to deal with those effects would have had to be included in the
environmental statement. They could not be left to the reserved matters stage when the same requirements

for publicity and consultation do not apply. Having decided that the survey should be carried out, it was,
in my view, incumbent on the respondent to await the results of the surveys before deciding whether to
grant planning permission so as to ensure that they have the full environmental information before them
before deciding whether or not planning permission should be granted”.
[40]

In our opinion the present case is readily distinguishable from Hardy. First, that case concerned the

extension of a landfill site in such a way as to excavate or cover over old mine shafts in which bats were said to
roost. That would obviously be a more extreme form of interference than in the present case, which would of
itself require more meticulous examination. Secondly, in Hardy only preliminary surveys had been carried out,
and recommendations had been received that further surveys of the mine shafts were necessary to ensure that the
bats would be protected. In the present case, by contrast, a full ornithological survey was carried out for osprey.
A watching brief for wildcat was also carried out at the survey stage. The respondents nevertheless decided to
adopt a precautionary approach and imposed the detailed conditions that we have already described. It is thus
clear that in the present case a much more careful approach has been taken to determining the possible existence
of protected species. Thirdly, the presence of bats roosting in a mine shaft is, it seems to us, a matter that is more
readily discovered than the presence of elusive species such as wildcat. It is in the case of the more elusive species
that the use of conditions is most obviously advantageous. In Hardy, by contrast, the existence or otherwise of
roosting bats could readily have been determined by a straightforward survey of the mine shafts prior to the
grant of planning permission. For these reasons we cannot regard the reasoning in Hardy as applicable to the
present case.
[41]

The use of conditions was also considered in Smith v Secretary of State for the Environment, Transport and the

Regions, [2003] EWCA Civ 262; [2003] 2 P & CR 11, a case that concerned a landscaping scheme for the restoration
of a quarry site after quarrying and subsequent landfill operations ceased. In the Court of Appeal the importance
of public consultation was emphasized (paragraph 22) under reference to earlier cases in the House of Lords. In
one of those cases, Berkeley v North Yorkshire County Council, ex p Brown, [2001] 2 AC 603, Lord Hoffmann had
referred to the relevant European environmental Directive (Council Directive 85/337/EEC) and had stated (at 615):
“The directly enforceable right of the citizens which is accorded by the Directive is not merely a right to a
fully informed decision on the substantive issue. It must have been adopted on an appropriate basis and
that requires the inclusive and democratic procedure prescribed by the Directive in which the public,
however misguided or wrongheaded its use may be, is given an opportunity to express its opinion on the
environmental issues”.
We observe that the emphasis in that statement is on the substance of public participation. Provided that
members of the public are able to comment effectively, that satisfies the purpose of the requirements in the
Directive. It is not said to be essential that a particular form of consultation should take place.
[42]

In Smith, Waller LJ, who delivered the leading opinion, made a number of observations governing the

assessment of environmental impact (paragraphs 25 et seq). At the stage of granting outline planning permission,
the planning authority must have sufficient details of the proposed development and its environmental impact to
comply with its obligation under the United Kingdom legislation to take environmental information into
consideration in a proper manner. The reason for this is that, once outline planning consent has been given, it is
impossible to go back without at least the payment of compensation. On this basis, it was suggested that a
planning authority would have failed to comply with the United Kingdom legislation if it attempted to “leave
over questions which relate to the significance of the impact on the environment, and the effectiveness of any
mitigation”. Hardy were cited in support of this view. Nevertheless, it was possible to leave the final details of,
for example, a landscaping scheme to be clarified through the medium of reserved matters or by using a condition
where full planning consent is granted. On these observations, we agree that the planning authority must have
adequate information at the stage of outline planning permission to take the impact on the environment properly
into account. Nevertheless, the significant point is in our opinion the last, namely that it is competent to proceed
by way of reserved matters or conditions to deal with matters such as landscaping. Furthermore, we are of
opinion that conditions can specify that the cost of achieving a particular environmental result is to fall on the

developer; in short, the risk of additional environmental measures can be imposed on the developer rather than
the planning authority. The decision in Smith was that conditions that had been required in relation to
landscaping were adequate: see paragraphs 40 and 49. Thus the case is not authority for any view that it is
incompetent to proceed by way of condition.
[43]

Similarly, in R (Blewett) v Derbyshire County Council, [2003] EWHC 2775 (Admin); [2004] Env LR 29, it was

argued that the assessment of the impact of a proposed landfill development on groundwater had been
impermissibly left over by the planning authority to another decision maker, the Environment Agency, after the
grant of planning permission, and that the environmental statement did not adequately describe the mitigation
measures required. That argument was rejected (paragraphs 6168). The environmental statement in that case
contained a description of the effect of the operation of the landfill upon groundwater. Although brief, it
appeared to be adequate, and indeed it had not been challenged at the time of consultation. As in Smith, the
measures that would be taken to control groundwater placed constraints upon the planning permission within
which future details had to be worked out (paragraph 64). Sullivan J concluded that in the circumstances the
planning authority was fully entitled to leave the detail of the remediation strategy to be dealt with by means of a
condition.
[44]

We accordingly conclude that in the circumstances of the present case, where a full environmental

statement was obtained at the stage when planning permission was given for the wind farm and supplementary
environmental information was subsequently obtained, the public consultation process was properly conducted.
In these circumstances it was competent to impose conditions that required the details of mitigation measures for
protected species such as osprey and wildcat to be worked out as the works proceed.
Exercise of Discretion to Refuse a Remedy
[45]

The petitioner’s last ground of challenge related to the Lord Ordinary’s decision that, even if he had held

that there was a defect in the respondents’ decisions to grant planning permission for the turbine modification
and the laying of the cable, he should refuse the remedy sought by the petitioner in the exercise of his discretion.
For the petitioner, it was submitted that a significant breach of EU law had occurred in respect of each of the first
three grounds of appeal, and that in those circumstances it was not competent to refuse the remedy of reduction
on discretionary grounds.
[46]

In our opinion this argument must be rejected. It was not in dispute that in general it was competent for a

court to refuse the remedy of reduction in a case where the petitioner had failed to demonstrate that he or she had
suffered substantial prejudice, or that any substantial prejudice had been suffered by the public. Nor was it
disputed that the remedy of reduction might be refused as a matter of discretion where there was no realistic
possibility that a different decision might be reached if proper procedures had been followed. It was on the basis
of those two considerations that the Lord Ordinary had concluded that he would have refused the remedy. The
petitioner’s argument is rather based on the proposition that what was involved was a significant breach of the
principles of EU law, which negative the existence of any discretion in the court.
[47]

The power of a court to refuse the remedy of reduction where there is no substantial prejudice, or no

realistic prospect of a different decision, is a matter of general Scots law. It is founded on obvious considerations
of common sense. The function of the court is to provide a remedy for legal wrongs that have a discernible
impact in the real world. If the applicant for a remedy has suffered no prejudice, that feature is absent. The same
is true if the result would almost certainly have been the same had proper procedures been followed. In these
cases, it cannot be said that the rights of the party denied a remedy have been impaired. These considerations
apply to any legal rights, regardless of their origin, whether that be in domestic law or EU law, or indeed the
European Convention on Human Rights or other instruments that are binding as a matter of international law. In
all these cases, the essential consideration is that legal remedies should provide for real breaches of legal rights,
not breaches that are theoretical or hypothetical or without any practical substance. We accordingly reject the
petitioner’s submission that rights under EU law should be treated differently from rights under domestic law in
relation to the power to refuse a remedy. In conclusion, we note that the same view was reached in R (Champion)
v North Norfolk District Council, [2015] 1 WLR 3710, at paragraphs 54 and 5759.

Conclusion
[48]

For the foregoing reasons we are of opinion that the Lord Ordinary’s decision was correct. We accordingly

refuse the reclaiming motion.
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For Judicial Review of a decision of the Scottish Ministers dated 4 April 2012 granting consent for the
construction and operation of a 103 turbine Viking Wind Farm in Central Mainland, Shetland, as
described in Annex 1 of said decision letter
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Petitioners: Sir Crispin Agnew of Lochnaw QC ; Drummond Miller LLP .
Respondent: Thomson QC , Sheldon ; Scottish Ministers .
Third Party: Wilson QC , M McKay ; Gillespie Macandrew LLP .

Judgment
Lady Clark of Calton

Overview
1 The petitioners are described as Sustainable Shetland, an unincorporated association, with
named officials their vice-chair and secretary. The constitution of Sustainable Shetland is to be
found in 6/28 of process. Sustainable Shetland lodged objections, 6/7 of process, to an
application by Viking Energy Partnership who are the interested party. The interested party
sought consent and deemed planning permission for construction and operation of Viking Wind
Farm, Shetland (“the proposed development”). The respondents are the Scottish Ministers. It is
their decision, dated 4 April 2012, 6/4 of process, which is the subject of this judicial review.
2 The decision set out in 6/4 of process granted consent, subject to conditions, to the interested
party under section 36 of the Electricity Act 1989 for the construction and operation of Viking
Wind Farm on central Shetland comprising inter alia not more than 103 turbines, with a maximum
generating capacity of up to 457MW as a wind powered electricity generating station more fully
described in Annex 1 of 6/4 of process. The decision also gave a direction under section 57(2) of
the Town and Country Planning (Scotland) Act 1997 that planning permission be deemed to be
granted, subject to conditions, in respect of the proposed development. Further, said decision
letter stated under reference to paragraph 3(2) of Schedule 8 of the Electricity Act 1989 that there
was “no need” to hold a public inquiry.
3 The petitioners in this action of judicial review seek reduction of 6/4 process the said consent,
the deemed planning permission and the decision not to hold a public inquiry.
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4 The main statutory and regulatory provisions in domestic law which regulate the general
framework for the decision making of the respondents in this case are the Electricity Act 1989
(“the 1989 Act”), the Electricity Works (Environmental Impact Assessment) (Scotland)
Regulations 2000 (“the EIA Regulations 2000“), and the Town and Country Planning (Scotland)
Act 1997 (“the 1997 Act”). Regulations relating to applications for consent are set out in the
Electricity (Applications for Consent) Regulations 1990 (“the 1990 Regulations”).
5 In relation to the issue of the decision not to hold a public inquiry, the main statutory provisions
are section 62(1A) and Schedule 8, paragraphs 2(2) and 3(2) of the 1989 Act.
6 The main focus of the dispute by the parties before me in relation to the judicial review related
to the various grounds of challenge by the petitioners which were set out in the amended petition,
19 of process and competency issues which arose in the course of proceedings.

Procedural History
7 This case had a difficult procedural history. The case called before me on 29 January 2013 for
a four day hearing. I heard submissions from senior counsel for the petitioners on 29 and 30
January 2013. In the course of said submissions, senior counsel for the petitioners made a
motion to continue the petition to consider amendment and the introduction of a devolution issue.
On 1 February 2013, on the unopposed motion of senior counsel for the petitioners, I allowed the
petition to be amended and the amended petition to be received as 19 of process. Answers on
behalf of the first respondents and third party were lodged as 14 and 16 of process respectively.
Notes of argument from the petitioners were marked as 15 of process and from the respondents
and from the interested party as 17 and 18 of process respectively. Thereafter I allowed service
to be made on the Advocate General for Scotland and allowed parties to adjust. I was later
informed that there was to be no appearance on behalf of the Advocate General.
8 Parties reconvened on 30 April 2013 to continue oral submissions. On that date, senior counsel
for the petitioners continued his submissions which he completed on the morning of 1 May 2013.
9 Thereafter senior council for the respondents commenced his submissions but competency
issues appeared to arise. After substantial delay to allow parties to consider their positions, the
hearing recommenced on 3 May 2013. None of the parties wished me to deal separately with the
competency issues. The hearing continued but was not concluded in the allocated dates. I
permitted a further four days hearing to commence on 11 June with two further days allocated to
competency. The hearing finally concluded on 21 June 2013 after a further eight days (not six
days as allocated). The competency issues were addressed by counsel on 20 and 21 June I deal
with the competency issues in paragraphs [37] to [115] of this opinion.

Summary of history of the proposed development
10 The original application submitted on 19 May 2009 by the interested party (described in said
letter as “a Scottish general partnership between Viking Energy Limited and SSE Viking Ltd”)
related to 150 turbines and associated works. This was accompanied by various documents
including an environmental statement prepared on the instructions of the interested party. An
addendum to the application and an addendum to the environmental statement was submitted to
the respondents on 30 September 2010 and advertised by the interested party on 1 October
2010. This reduced the number of turbines to 127 with consequential changes to the proposed
development. Further documents including four volumes of the Environmental Statement were
provided to the respondents.
11 The proposed development, as amended, in respect of which consent for construction and
operation under section 36 of the 1989 Act and deemed planning permission was sought by the
interested party for Viking Wind Farm, covered a site area on mainline Shetland of approximately
50 square miles. Said development consisted of 127 wind turbines some 90 metres in height and
145 metres to blade tip. Permission was also sought for some 104 kilometres of associated
access tracks of up to 10 metres in width to be reduced in size after construction; quarries and
borrow pits to extract 1,470,000 cubic metres of rock by drilling and blasting; excavation of up to
919,310 cubic metres of peat with substantial peat reused; various associated works including
electrical substations etc. The disturbance footprint was specified as up to approximately 232
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hectares with a permanently affected area of approximately 104 hectares. The proposed
development also specified substantial ancillary works during construction to be phased over a
five year period. The application is summarised in paragraphs 1.1 to 1.10 of 6/2 of process. It
should be noted that the proposed development area as amended consisted of three sectors
called Delting (24 turbines) Kergord (46 turbines) and Nesting (57 turbines).
12 There were many and varied objections to the proposed development and criticisms of the
environmental statement both before and after the addendum. A summary of the position
adopted by the various organisations and individuals both for and against the development is to
be found in 6/2 and 6/4 of process as described by the authors of these documents.
13 Sustainable Shetland maintained their objection to the proposed development after changes
made by the interested party notified on 1 October 2010. They set out detailed responses and
evidence about the environment, including the effect on wild birds and particularly whimbrel.
Their environmental statement is to be found in 6/8 of process. Their addendum to the objection
is 6/9 of process. Their landscape and visual impact addendum is 6/10 of process.
14 The relevant planning authority is Shetland Islands Council who are a statutory consultee. A
report, 6/2 of process, dated 14 December 2010 was prepared by the Director of Planning of
Shetland Islands Council for their consideration. The report dealt with various issues over 69
pages and concluded:
“9.1 The Shetland Structure Plan GDS1 (Sustainable Development) states that
development will be planned to meet the economic and social needs of Shetland in a
manner which does not compromise the ability of future generations to meet their own
needs and to enjoy the area's high quality environment. All development must therefore
protect environmental assets as defined in the Structure Plan and Local plan, use and
conserve resources wisely, and minimise environmental impacts.
9.2 The balance that has to be considered is whether the resultant visual intrusion and
potential environmental impacts are considered to be acceptable because of any
perceived environmental, economic and social advantages that the development may
bring.
9.3 Whilst the Planning Service believes that the development of a wind farm of
significant scale could comply with the Development Plan, the applicant has not
demonstrated that this development could be undertaken without unacceptable
environmental impact. Therefore it is the Planning Service's conclusion that the
proposal, as it stands, is contrary to the Development Plan.
9.4 It is recommended that Scottish Ministers take account of the precautionary principle
as set out in paragraph 132 of SPP 210, which states: “Planning authorities should
apply the precautionary principle where the impacts of a proposed development on
nationally or internationally significant landscape or natural heritage resources are
uncertain but there is sound evidence for believing that significant irreversible damages
could occur. Where the precautionary principle is justified, modifications to the proposal
which would eliminate the risk of irreversible damage should be considered. The
precautionary principle should not be used to impede development unnecessarily.
Where development is constrained on the grounds of uncertainty, the potential for
research, surveys or assessments to remove or reduce uncertainty should be
considered.
9.5 The planning Service has not assessed the economic impacts of this development
as that is a political perspective and not within planning policy guidelines.”
The recommendation by the head of planning was
“… that the council object to the proposed developments because it is contrary to policy
GDS1 of the Shetland Structure Plan (2000)”.
15 A briefing note, 7/9 of process, was prepared by an official of the relevant planning authority,
the head of economic development, relating to the economic importance of the proposed
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development and related transmission grid connection to Shetland. Having considered the
potential economic benefits including land rental, community life, profit to Shetland Charitable
Trust, profit to other shareholders, income to Shetland based suppliers, and direct annual wages,
he was of the opinion that some £878 million of value would flow to Shetland from the proposed
development. He also considered that there would be a substantial number of jobs created and
that the proposed development would trigger an interconnector between Shetland and the wider
UK electricity transmission grid. He advised that there would be various economic development
policy advantages. He concluded:
“It is my view that the Viking Wind Farm project and related interconnector are of
paramount economic importance to Shetland, the project will provide substantial
intergenerational economic and social benefits which should be considered alongside
the head of planning's report.”
16 Said reports and other information were considered at a meeting by Shetland Islands Council
on the 14 December 2010. A report of that meeting is set out in 6/3 of process.
17 The role of many members of Shetland Islands Council in their decision making was criticised
at the time and before me for lack of independence and conflict of interest arising in particular
from a dual role as Trustee of the Shetland Charitable Trust and/or in some cases as a director
or employee of the interested party. Both the Trust and the interested party have a financial
interest in the proposed development.
18 It was not disputed in this case that if Shetland Islands Council had notified the respondents
that they objected to the development, a public inquiry would have been mandatory in terms of
the 1989 Act, Schedule 8 paragraph 2(2) .

The decision letter, 6/4 of process
19 The decision letter at pages 1 to 8 summarises the position of the statutory and non-statutory
consultees.
20 At page 9, reference is made to the 2000 Regulations and it is stated:
“The 2000 Regulations prohibit the Scottish Ministers from granting consent unless they
have taken into consideration the environmental information, as defined in those
regulations … ”
21 Reference is also made to Schedule 9 of the 1989 Act. It is stated that there is a duty on “the
Partnership” to have regard to various “features” listed under reference to the matters set out in
Schedule 9, paragraph 3(1) . The decision letter states that Schedule 9 required “the Partnership”
to do what it reasonably can to mitigate the effects that the development would have on these
features. There is also reference to the duty on Scottish Ministers under and in terms of Schedule
9 , albeit “the Partnership” is then referred to as “the Company”. The text of the decision letter
further states that the Scottish Ministers are satisfied that “the Partnership” has had due regard to
these features and have complied with the duty in Schedule 9 .
22 The decision letter then narrates that the Scottish Ministers have also considered the
environmental information including the environmental statement and addendum and other
information as set out at page 9 of said decision letter.
23 The discussion by and the reasoning process of the respondents is set out on page 9, fourth
paragraph to the fourth paragraph on page 13. As these pages were the subject of detailed
consideration by counsel, I set them out in full.
“…

The Scottish Ministers Considerations
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The Scottish Ministers have considered fully and carefully the Application and
accompanying documents and all relevant responses from consultees and third party
representations received. Ministers have taken into consideration the environmental
information provided and their obligations under EU environmental legislation, and have
had careful regard to the potential for impact on the environment, in particular on
species of wild birds.
Scottish Ministers are mindful of the apparently insurmountable aviation issues
associated with the 24 turbines of the Delting Parish area, and consider that it would not
be appropriate to grant consent for a development which included these 24 turbines.
However, Ministers are of the view that there remains the option of granting consent for
the rest of the development, i.e. a consent for the remaining 103 turbines of the
Application which are not the subject of an objection from Scatsta Airport. After
consideration of this option, and having requested the views of consultees, Ministers are
of the view that a reduced development of this specification is still covered by the
environmental information considered with the Application, and that the reduction of the
development would not result in any new or unconsidered issues and in particular would
not give rise to any environmental impacts other than those already identified.
The reduced, 103 turbine Development in central Shetland, will provide sufficient power
for at least 175,112 homes, and probably considerably more, given that the load factor
is expected to be much higher on Shetland than mainland Scotland, upwards of 40%.
This increase in the amount of renewable energy produced in Scotland is entirely
consistent with the Scottish Government's policy on the promotion of renewable energy
and its target to meet 100% of demand for Scotland's electricity from renewable sources
by 2020.
The development represents an excellent opportunity to help meet European Climate
Change objectives, through the development of renewable energy and associated
reduction in carbon emissions. The total annual CO2 saving from the windfarm is
estimated to be 1.13 million tonnes CO2 per annum, based on a 127 turbine
development. Based on the 103 turbine development, this might be revised downwards
pro rata to approximately 0.93 million tonnes per annum.
The overall condition of the environment upon which wild bird species rely in Shetland is
of concern. In particular, the peatland ecosystem is in serious decline and suffering
extensive degradation. The windfarm's expansive Habitat Management Plan (HMP) will
restore peatland and offers benefits to a whole range of species and habitats, a factor
which has been recognised by SNH, and which Ministers have taken into account. In
particular, the HMP will include habitat restoration and protection for red-throated diver,
merlin, whimbrel (and by association arctic skua) and peatland management actions to
restore, enhance and protect blanket bog and thereby benefit birds and other species
that depend on this habitat. The HMP is far more ambitious and expansive than HMPs
which have formed part of mitigation for previously consented windfarms, in total
encompassing an area of some 12,800 hectares. SNH have welcomed the HMP and
recognise that it offers the possibility of significant biodiversity benefits and is an
excellent opportunity to explore various habitat management methods.

Whimbrel
Shetland has some 95% of the UK population of whimbrel, a species of wading bird,
and it is estimated that there are some 290 breeding pairs in Shetland. Ministers
recognise that it has been difficult for either SNH or Viking Energy to give precise
estimates for the impact of the development on the whimbrel. It has been estimated that
5.5 pairs will be displaced by the windfarm itself. The collision mortality rate of birds is
estimated at 2.1 or 4.2 birds per annum, according to Viking Energy and SNH
respectively. A reduction in the scale of the development to 103 turbines results in a
reduced estimate from SNH of a rate of approximately 3.7 birds per year. This number is
a net loss figure and takes into account the effects of displacement, construction and
habitat loss.
Ministers accept that the loss of 3.7 whimbrel per year as a result of the windfarm would
be likely to have some impact on what is a small and declining subset of the species.
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However, in numerical terms, the estimated mortality rate of only 3.7 fatalities per year is
very small and must be considered in the context of annual deaths estimated at
between 72–108 (based on the two figures submitted in the Addendum to the
Environmental statement) per year from other causes, including predation.
Ministers note that SNH are of the view that the reduction of the scale of the
development is still likely to result in a significant impact of national interest on the
conservation status of the national population of whimbrel, and that the RSPB have
expressed related concerns. Ministers are not satisfied that the estimated impact of the
development on whimbrel demonstrates such a level of significance. In addition,
Ministers consider that the potential beneficial effects of the Habitat Management Plan
(HMP) can reasonably be expected to provide some counterbalancing positive benefits.
SNH have expressed concerns that despite the extensive proposals within the HMP, it
cannot be relied upon with certainty to adequately mitigate the estimated impacts.
Ministers accept that the beneficial effects of the HMP cannot be predicted with
certainty, given the lack of any precedent for an HMP for whimbrel in Shetland. SNH
have, however recognised that the HMP has the potential to benefit birds, including the
whimbrel. SNH's concern relates to the fact that the benefits of the HMP cannot be
currently quantified. They are of the opinion, however, that the HMP does include
habitat management and predator control measures that they accept should favour
whimbrel and other breeding birds. Uncertainties over the factors influencing whimbrel
numbers in Shetland, the habitats that whimbrel prefer and hence the goals for habitat
management, and the likelihood of reaching these habitat goals through practical land
management remain. Despite this, over the course of the lifetime of the wind farm, SNH
expect that habitat and predator management would provide some mitigation of the
effects of the wind farm on whimbrel.
Ministers note that the HMP will take one third of the of the UK population of whimbrel
under active management, and will target some 100 whimbrel “hotspots”. Based on the
detailed environmental information provided in the environmental statement and
addendum, Ministers are satisfied that the measures proposed by the HMP are likely to
have a positive value to the conservation status of the whimbrel. These measures
include a variety of management techniques, including predator control, habitat
restoration, protection and management. Ministers are satisfied that an HMP which
includes significant predator control from the outset, as well as ongoing habitat
restoration, protection and management, is likely to counteract the relatively small
estimated rate of bird mortality. Further reassurance is gained from the commitment to
ongoing development and improvement built into the HMP as understanding of its effect
improves, and from the fact that this commitment will be required by condition.
In any case, if, despite the implementation of the HMP, the estimated negative impact
on the species were to remain, Ministers consider that the level of impact on the
conservation status of the whimbrel is outweighed by the benefits of the project,
including the very substantial renewable energy generation the development would
bring and the support this offers to tackling climate change and meeting EU Climate
Change Targets.
The whimbrel is in decline on Shetland. Ministers consider that the HMP represents an
opportunity — currently the sole opportunity — to try to improve the conservation status
of the species. Without the Viking Windfarm HMP, there currently appears to be no
prospect of any significant work being undertaken to reverse the decline of the whimbrel
in the UK.
Conditions will require that comprehensive monitoring takes place, both of mortality
against predicted levels, and of the success or otherwise of measures implemented for
the HMP. This ongoing work will inform ongoing initiatives for the conservation of
whimbrel, and will provide data on behaviour and conservation to improve knowledge of
the species and to inform the necessary improvements to the HMP.

Landscape and Visual
Scottish Ministers are mindful of the various objections, including that of SNH,
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highlighting the landscape and visual impacts which would result from these proposals.
They accept that the proposals would lead to significant change to the landscape
character for a considerable area of Shetland and have detrimental visual impacts.
Ministers consider that some of these impacts have been alleviated by the reduction
from 150 turbines to 127 with the submission of the addendum, and can be further
alleviated to a degree by the removal of the 24 turbines in the Delting Parish area.
Ministers accept that significant impacts will remain, but consider that these are
outweighed by the very considerable economic benefits which the development will
bring to the Islands, and more widely, and by the benefits of generating at least
370.8MW of renewable electricity.

Economic and Renewable Energy Benefits
Scottish Ministers aim to achieve a thriving renewables industry in Scotland. The focus
being to enhance Scotland's manufacturing capacity, to develop new indigenous
industries, particularly in rural areas, and to provide significant export opportunities. A
scheme of at least 370.8MW (pro rata) in Shetland is entirely consistent with these
goals. Scottish Ministers have considered material details of how this proposal can
contribute to local or national economic development priorities as stated in Scottish
Planning Policy (SPP). For the proposed 127 turbine development, estimates were of
capital expenditure of £707M, of income into the islands of £38.2M per year, and of 42
operational jobs with an additional 174 jobs during 5 years of construction. Shetland
Island Council have estimated there would be a total of 435 FTE jobs created (including
jobs created by the Shetland Charitable Trust). Furthermore, the Islands' aspiration to
seek to benefit from the renewable energy revolution, including by embracing marine
renewables, will rely upon the construction of an interconnector to the mainland to
export electricity. It is very likely that the construction of such an interconnector is not
viable without the Viking Windfarm development or at least one of a comparable scale.
Scottish Ministers welcome the islands aspirations regarding renewables and expect
SSE to maximise the potential for local employment and use of local businesses
wherever possible and will work with the Partnership to achieve this.

Other Considerations
Scottish Ministers have considered the Public Standards Commissioner of Scotland's
decision and conclusions in response and to complaint no: LA/SI/1122 alleging a
Breach of the Provisions in the Councillors Code of Conduct. The complaint stemmed
from the participation of members of the Council, and subsequently the Shetland
Charitable Trust, in Viking Energy Ltd, and the issues which arose from the
respondents' individual roles as Councillors, trustees of Shetland Charitable Trust or
Directors or employees of Viking Energy Ltd. Scottish Ministers note that following his
investigations the Commissioner concluded that the named Councillors in the complaint
had not in any way contravened the Councillors' Code of Conduct.
Given that the development is 45% owned by the Shetland Charitable Trust, it will
represent a huge step towards the Scottish Government's target of 500 MW community
and locally-owned renewable energy by 2020. Pro rata, the 103 turbine development
would offer around 167MW towards that target.
Ministers have also considered the 3881 public representations received, of which 2772
were objections and 1109 were in support of the development. The objections raised
concerns on a number of subjects including habitat, wildlife, visual impact and
infrastructure. Ministers are of the view that these issues will be appropriately addressed
by way of mitigation and, where impacts remain, these are outweighed by the economic
benefits and renewable energy generation which the Development will bring.
The Scottish Ministers consider that environmental impacts will for the most part be
satisfactorily addressed by way of mitigation and conditions, and that the residual
impacts are outweighed by the benefits the development will bring … ”
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Some issues to be noted in the decision letter
24 It may assist in understanding this case if I identify in the decision letter the main issues
discussed by the respondents and refer to some of the issues not discussed in the decision letter
but raised before me. In the decision letter the respondents exclude the proposed 24 turbines in
the Delting area, citing “apparently insurmountable aviation issues”. There is a comment on the
ability of the remaining 103 turbines in the development to provide generating capacity and the
benefits of that, including the opportunity to help meet European climate change objectives. This
reliance on climate change objectives is given some weight and prominence in parts of the
decision letter.
25 The decision letter acknowledges concern about the overall condition of the environment upon
which wild bird species rely and concerns about the peatland ecosystem being in serious decline
and suffering extensive degradation. It is stated (page 10) that the new habitat management plan
(“HMP”) proposed by the interested party “will restore peatland … and will include habitat
restoration and protection” for a wide variety of birds including whimbrel. It is stated that Scottish
National Heritage (“SNH”) “have welcomed the HMP and recognise that it offers the possibility of
significant biodiversity benefits and is an excellent opportunity to explore various habitat
management methods”. These passages were the subject of detailed criticism by counsel for the
petitioners and he submitted that it gave inaccurate and misleading information about the position
of SNH.
26 Thereafter there is discussion in some detail about various matters and opinion in relation to
whimbrel in pages 10 to 12. These passages were subject to the most detailed reading and
analysis by all parties. It is important to note that the decision making of the respondents
proceeded on the basis that whimbrel are in decline but it is not clear what they mean by that. It
is also stated that the HMP represents an opportunity — currently the sole opportunity to try to
improve conservation status of the species. The respondents were of the opinion that without the
Viking Wind Farm HMP, there currently appears to be no prospect of any significant work to
reverse the decline of the whimbrel in the UK. There is no consideration given to whether the
decline has any significance or whether the respondents should do anything to assist in
redressing the decline or whether reversing the decline should be a precondition of the
development commencing.
27 There is a very short discussion at page 12 about landscape and visual aspects in which it is
accepted that the proposals of the interested party would lead to significant change to the
landscape character for a considerable area of Shetland and have detrimental visual impacts.
The decision letter concludes that these disadvantages are outweighed by the very considerable
economic benefits and by the benefits of generating renewable electricity.
28 At page 12 there is a discussion of economic and renewable energy benefits and the aim of
achieving a thriving renewables industry in Scotland. The development by the interested party is
considered by the respondents to be entirely consistent with these goals.
29 Under reference at page 12 to “other considerations”, reference is made to the Public
Standards Commissioner of Scotland's decision and conclusions in response to a complaint
alleging a breach of the provisions in the councillors' code of conduct. This is a reference to the
complaint that some members of Shetland Council made the decision not to oppose the
development at a time when they were also trustees of Shetland Charitable Trust and/ or
directors or employees of the interested party. It is noted that the Commissioner concluded “that
the named Councillors in the complaint had not in any way contravened the Councillors' Code of
Conduct”.
30 There is a reference at page 13 to the 3881 public representations, of which 2772 were
objections and 1109 were in support of the development. It is noted that the “objections raised
concerns on a number of subjects including habitat, wildlife, visual impact and infrastructure”. It is
stated that
“Ministers are of the view that these issues will be appropriately addressed by way of
mitigation and, where impacts remain, these are outweighed by the economic benefits
and renewal energy generation which the Development will bring.”
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In conclusion it is stated:
“The Scottish Ministers consider that environmental impacts will for the most part be
satisfactorily addressed by way of mitigation and conditions, and that the residual
impacts are outweighed by the benefits the development will bring.”
31 The decision letter makes no mention of any planning policies or the development plan.
32 There is no reference in specific terms to the Directive 2009/147/EC of the European
Parliament and of the Council on the conservation of wild birds (“the Wild Birds Directive 2009”).
There is a general statement at page 7 that Scottish Ministers have taken into consideration “the
obligations under EU environmental legislation, and have had careful regard to the potential for
impact on the environment, in particular on the species of wild birds”.

Conditions in the decision letter
33 There are many and varied conditions set out in the decision letter. Conditions applying to the
section 36 consent are set out in Annex 2 . Condition 2 provides that the commencement of
development will be no less than 5 years from the date of this consent. Condition 3 provides that:
“The partnership will not be permitted to assign the consent without the prior written
authorisation of the Scottish Ministers. The Scottish Ministers may grant consent (with or
without conditions) or refuse authorisation as they may, in their own discretion, see fit.
The consent will not be capable of being assigned, alienated or transferred otherwise
than in accordance with the foregoing procedure.”
The reason given for this is to safeguard the obligations of the consent if transferred to another
company.
34 Other conditions relate, for example, to redundant wind turbines, decommissioning and
ensuring compliance with health and safety legislation and the safety of flights.
35 Annex 2, part 2 sets out conditions applying to deemed planning permission. The first
condition provides that the development will be undertaken in accordance with the application
and environmental statement and addendum approved by this consent except in so far as
amended by the terms of this consent and direction. Condition 4 relates to an obligation to
provide written details of the bond or other financial provisions proposed to be put in place to
cover all decommissioning and site restoration costs on the expiry of this consent to be done
prior to the commencement of development. Various other provisions relate to the financial bond.
The reason given is to ensure the financial security of the costs of the site reinstatement to the
satisfaction of the planning authority. Various conditions relate to the reinstatement of the site
and detailed conditions relate to construction and preservation of visual amenity. Condition 26
makes detailed provision about the habitat management plan and provides that the construction
of the development should not commence until various conditions have been complied with.
Conditions 26 and 27 are both stated to be conditions to ensure minimal disruption to habitats.
Condition 29 states:
“Prior to the commencement of development, relevant preconstruction ornithological
surveys shall have been completed, and the HMP and a Bird Protection Plan … shall be
submitted to and approved in writing by the planning authority in consultation with SNH.
A revised Bird Protection Plan will be produced and submitted for approval to the
planning authority for works beyond the anniversary of any current approved plan.”
The reason for this is given as “in the interest of protection of breeding birds”.
36 It should be noted that there is no condition that development and/or operations should not
commence until a generator licence under the 1989 Act has been obtained by the interested
party.
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The competency issue: How the issue arose
37 The respondents in the decision letter, 6/4 of process, set out briefly at part of pages 9 to 10
the legal framework in which they state the section 36 decision was made to grant consent for
the construction and operation of Viking Wind Farm. Specific reference is made to Schedule 9 of
the 1989 Act.
38 On 1 May 2013, in opening his submissions on behalf of the respondents, senior counsel for
the respondents stated that he wished to explain the decision making of the respondents in the
context of the relevant statutory provision. I was grateful for that as I considered this to be an
obvious starting point for the consideration of the issues in the case. In this case it was not
disputed that the references to the Secretary of State in the legislation in consequence of
devolution arrangements apply to the respondents.
39 This involved an analysis by senior counsel of the 1989 Act, in particular section 36 . He made
reference to the Electricity Works (Environmental Impact Assessment) (Scotland) Regulations
2000 (SSI 2000/320) (the “ EIA Regulations 2000 “), in particular paragraph 1(2). He drew
attention to paragraph 2, the interpretation provisions, and submitted that the present case
involved an EIA case which is a Schedule 2 development which falls within regulation 3(2) .
Reference was also made to the definition “environmental information” and “environmental
statement”. He referred to the prohibition in paragraph 3 which prevents the Scottish Ministers
granting a section 36 consent unless the requirements of regulation 4 of the EW 2000
Regulations have been satisfied. He drew attention to the wording of the regulations which refer
to “applicant”. He explained, under reference to paragraph 4 and Schedule 4 , the detailed
information which required to be submitted in respect of any application for a section 36 consent.
40 In the course of his submission, he directed me to the statutory provisions which he submitted
regulated the exercise of the respondents' discretion in this case in deciding whether to grant
section 36 consent. He directed me to Schedule 9, paragraph 3 of the 1989 Act which states:

“(1) In formulating any relevant proposals, a licence holder or a person authorised by an
exemption to generate, distributed, supply or participate in the transmission of electricity
transmit, distribute or supply electricity–
(a) shall have regard to the desirability of preserving natural beauty, of
conserving flora, fauna and geological or physiographical features of special
interest and of protecting sites, buildings and objects of architectural, historic or
archaeological interest; and
(b) shall do what he reasonably can to mitigate any effect which the proposals
would have on the natural beauty of the countryside or on any such flora,
fauna, features, sites, buildings or objects.
(2) In considering any relevant proposals for which his consent is required under section
36 or 37 of this Act, the Secretary of State shall have regard to–
(a) the desirability of the matters mentioned in paragraph (a) of sub-paragraph
(1) above; and
(b) the extent to which the person by whom the proposals were formulated has
complied with his duty under paragraph (b) of that sub-paragraph.”
A definition of “relevant proposals” is given in paragraph 4 which refers back to paragraph 1 of
Schedule 9 which states:
“’relevant proposals' means any proposal –
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(a) for the construction or extension of a generating station of a capacity not less than
10 megawatts … ”
Paragraph 4 states:

“(1) A licence holder shall within twelve months from the grant of his licence prepare,
and from time to time modify, a statement setting out the manner in which he proposes
to perform his duty under paragraph 31(1) above, including in particular the consultation
procedures which he intends to follow.
(2) Before preparing or modifying a statement under this paragraph, a licence holder
shall consult Scottish Natural Heritage …
(3) As soon as practicable after preparing or modifying a statement under this
paragraph, the licence holder shall publish the statement as so prepared or so modified
in such manner as he considers appropriate.”
41 I asked a question as to the identity of the licence holder for the purposes of the section 36
application in the present case. Senior counsel stated that he thought that was the interested
party but that senior counsel for the interested party would be best placed to address me on that
issue. In order to clarify matters which had puzzled me up to this point in the case, I asked for
clarification from senior counsel representing the interested party. She informed me that the
interested party was a partnership and that one of its partners was an energy company which
was a licence holder and that she would further clarify the matter in due course. After an
adjournment for lunch she stated the matter was more complex. Senior counsel for the
respondents and senior counsel for the interested party then sought an adjournment to clarify the
facts and legal issues.
42 Without wasting time to narrate the history of the various adjournments which I granted of
consent, counsel for the respondents and interested party were not in a position to resume
submissions until the morning of Friday 3 May 2013. Counsel for the petitioners explained that he
was not party to any of the discussions and was not aware of the current positions of the
respondents and interested party.
43 After some discussion, I understood that senior counsel for the respondent and interested
party wished to continue their submissions and add further submissions about section 36 and
relevant provisions including Schedule 9 of the 1989 Act. I was informed by senior counsel for
the interested party that at the time of the application, the interested party comprised “a Scottish
general partnership” between Viking Energy Limited and SSE Viking Limited. Senior counsel for
the interested party said she had now clarified that neither of these companies have or ever had
a licence under the 1989 Act. I was informed that SSE PLC had a licence at the time of the
application and continues to have a licence. I was informed that SSE PLC, through a company
structure of some complexity which was not explained to me, is the owner of SSE Viking Ltd.
44 The outline structure of these companies and partnerships at application and currently was
described to me in very rough diagrammatic form.
45 This is a case in which there was an application to the respondents for section 36 consent to
construct and operate a wind farm on the central mainland of Shetland. Section 36 consent for
construction and operation of a wind farm of lesser size than the application was granted by the
respondents. The issue of which company (or legal person), if any, was a licence holder or
otherwise under the 1989 Act is not addressed in the decision letter. Indeed there appears to be
some lack of clarity in the decision letter about the legal status of the legal person to whom
consent was granted. The decision letter to an informed reader familiar with the terms of
Schedule 9 appears to be drafted on the basis that the decision making proceeded on the basis
that there is a licence holder and that Schedule 9 provisions are engaged. That is certainly how I
read the decision letter in a case where there was no suggestion that the applicant had obtained
an exemption. It appears that all counsel instructed in the case also believed that this was a case
involving an application from a licence holder and consent granted to a licence holder. Indeed
that appears to be the reason senior counsel for the respondents directed me to consider
Schedule 9 .
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46 The facts and law in relation to this were not in issue in the case up to the point when I asked
the question. I should make it clear that I have no criticism to make of any of the counsel for
proceeding on the basis that this was a case involving an application by a licence holder and
consent by Scottish Ministers granted to a licence holder.
47 I considered that the competency of the respondents' decision to grant consent to a
non-licence holder involved issues which required to be clarified and addressed. I invited parties
to deal with this to enable me to deal with this point as a preliminary issue without delay. All
parties were unwilling to do this. I understood that senior counsel for the petitioners took the view
that even if there were competency problems, this could be cured by a new application so he was
not attracted to this course.
48 I did not find the attitude of any of the counsel particularly helpful in relation to this. I decided
that, standing the attitude adopted by counsel, the only reasonable way forward was to allow
parties to complete their submissions as they wished in relation to the many and varied points
raised in the petition. I invited parties to address me about competency thereafter.
49 Prior to the competency submissions, I permitted of consent a further amendment by the
petitioners, 35 of process, which added averments and plea-in-law 8 to focus the competency
issues. Plea-in-law 8 is to the effect that the application by the interested party being incompetent
and in consequence the respondents having no power to grant said application, the purported
decision should be reduced.
50 A further three (red) volumes were presented to me by parties prior to submissions. Outline
submissions by the respondents and interested party are to be found in 31 and 32 of process.
Detailed written submissions on behalf of all parties are to be found in 30, 34 and 33 of process. I
have had regard to the submissions.

Summary of submissions re competency
51 All parties agreed that at the time of the application, the interested party was not a licence
holder or a person authorised by an exemption and that the respondents had granted section 36
consent for the construction and operation of the Viking Wind Farm at a time when the interested
party was neither a licence holder or a person authorised by an exemption. It was accepted that
there was a dispute about the statutory interpretation of the relevant statutory provisions and that
there was no case authority bearing directly on the disputed issues. It was also not disputed that
the law in England and Wales had been changed by the Planning Act 2008 c. 29, s 33(1)(h) .
Section 36 of the 1989 Act is no longer in force in England and Wales but the provisions continue
to apply to Scotland.
52 The general interpretative approach taken by senior counsel for the petitioners and the
respondents to the interpretation of Schedule 9 was the same, albeit they had different
submissions to make in relation to the status of the legal person who could be granted consent
under section 36 . Senior counsel for the petitioners submitted that the proper interpretation of
the 1989 Act was to conclude that the grant of section 36 consent to a non-licence holder who
was not exempt was incompetent. Senior counsel for the respondents concluded that consent
could be granted to any person. He accepted that the consequence of his interpretation was that
some applicants escaped the duties placed on a licence holder and an exempt person, and the
decision maker escaped the duties placed on him, leading to what was loosely referred to in
submissions as a two-tier system.
53 Senior counsel for the interested party adopted a very different approach to the interpretation
of Schedule 9 . She invited me to adopt a purposive interpretation and to conclude that, properly
interpreted, the duties in Schedule 9 fell upon “any person formulating any relevant proposals”
and that any person could apply under section 36 but all persons were subject to the Schedule 9
duties and the Ministers' discretion was constrained in respect of applications by all persons. As
a secondary submission she invited me to conclude that the respondents' interpretation was
absurd in the Pepper v Hart sense and that the clear ministerial statements in Hansard supported
her interpretation.
54 Both counsel for the respondents and the interested party invited me to reject the petitioners'
submission, albeit on the basis of different submissions which conflicted with each other.
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Submissions by senior counsel for the petitioners
55 Senior counsel adopted his written submissions, 30 of process. He added little in oral
submission to his written submissions.
56 In summary, his main submission was to the effect that it is implicit in the statutory scheme of
the 1989 Act that an application for a section 36 consent can only be made by the holder of a
section 6 licence or a person exempt from holding a licence under section 5 . He submitted that
the respondents had no power under the 1989 Act to grant a section 36 licence to the interested
party, who was neither a holder of a section 6 licence nor a person exempt from holding a licence
under section 5 .
57 Counsel considered the general statutory background. Focussing on Schedule 9 , he
submitted that taking into account the whole statutory scheme, it is inconceivable that Parliament
intended that the “environmental requirements” of Schedule 9 could be avoided by a person
merely by not obtaining a licence and by not seeking an exemption. He accepted that a such a
person might be subject to the EIA regulation provisions. But he submitted that these obligations
were different from the Schedule 9 obligations which included positive obligations in relation to
the environment and included obligations on the licence holder or exempt person to mitigate the
effects of the development proposal . The underlining is mine. Schedule 9 also imposed
obligations on the decision maker and it was inconceivable that Parliament intended Ministers to
have their discretion unconstrained if a person chose to avoid bringing themselves within section
5 or 6 of the 1989 Act. Counsel submitted that it was consistent with his interpretation to note that
there were powers granted in Schedules 3, 4 and 5 which related to licence holders.
58 Counsel rested on his main submission but submitted that if the language was considered to
be ambiguous, he was entitled to pray in aid some of the passages in Hansard on a Pepper v
Hart basis. In particular he referred to Hansard, (20 July 1989 , Vol 157) and Hansard, (6 July
1989, Vol 509) . He submitted that it was plain from the Ministerial Statements that Parliament
had recognised that the EIA regulations were not themselves sufficient protection and Parliament
intended to impose additional environment obligations on all applicants through the licencing or
exemption system. It is plain that Parliament intended that the duties were to be brought into
effect at a very early stage, not merely at the stage when generation commenced.

Submission by counsel for the interested party
59 Of consent, senior counsel on behalf of the interested party presented her submissions out of
order before the submissions by senior counsel for the respondents.
60 Senior counsel referred to her note of argument, 34 of process as amended at the Bar and
noted in the minute of proceedings.
61 Senior counsel invited me to consider the overall statutory scheme in order to consider the
proper interpretation to be given to Schedule 9 . She emphasised that there is a clear distinction
between the licensing system in the 1989 Act and what she referred to as the “development
authorisation” under section 36 . She submitted that the development authorisation does not
depend on the licence system to regulate or to guard against adverse effects in the development
and construction. The licensing system is not intended to “regulate” the development. The
regulation of the development is done in the section 36 consent by attaching conditions. She
referred to the various conditions in the present case as examples. She also noted that it was
envisaged in the consent that the consented development project might be “sold” on as there
was a specific condition about assignation.
62 In relation to the licensing system, she referred in detail to the licensing conditions which were
concerned with post-generation activity, reflecting the protection of consumer and the public
interest and the nature of the duty on the regulator to ensure supply. She noted that there were
two separate and distinguishable criminal offences. These were dealt with in section 36(6) and
section 4 of the 1989 Act. She submitted that this illustrated the distinction to be seen in the 1989
Act which distinguished licensing issues from issues relating to land use. She further submitted
that the history of the legislation indicated a consistency of approach in retaining powers at
Ministerial level in relation to consent.
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63 In focussing on section 36 , counsel submitted that what was being granted was consent to a
development operation, that is to “construct and operate”. Permission was not being granted to
construct and “generate” as defined in the 1989 Act. She was unable to explain what “operate”
meant in this case if it did not mean “generate” in terms of the Act. As I understood her
submission, what was meant by “operate” in the permission granted in this case was operate by
way of generation as defined in the Act. She accepted that the interested party with section 36
consent could not legally “operate” without first obtaining a licence under the 1989 Act. She
submitted that the licensing system was designed to deal with generation and the implications of
that. The system of development control and system of licensing were separate. She submitted
that the respondents in addressing the issue of whether section 36 consent should be granted,
required to consider whether there was an appropriate land use. If the issue was looked at in that
way, the decision maker was required to consider the impact on the environment. In contrast,
under section 4 of the 1989 Act, the licence authorised a person to generate electricity for the
purpose of providing a supply. She submitted that the principal purpose of the licensing system is
to protect consumers. It is not concerned with protecting the environment or dealing with land
development. I was also invited to conclude that it was significant to the interpretation that
section 36 is included in the section of the Act which dealt with public interest.
64 Having concluded a detailed analysis of the licensing scheme under the 1989 Act, there was
also some discussion about how the scheme worked in practice and the practical implications of
the licensing scheme. According to the understanding of senior counsel, there have been many
developments in the renewables industry not contemplated in the 1989 Act. For example, it was
her understanding that some developers had expertise in putting together schemes for
development, albeit she understood the developer never intended to generate themselves and
might, she speculated, for that reason never be granted a licence. The aim in such a case was to
successfully organise the development and “sell on the scheme” after having obtained section 36
consent. The costs of developing such schemes for section 36 approval were very high. In
contrast, licence costs were very modest in both cost and administrative time. She explained that
even if such costs were modest, a section 36 applicant might not apply for a licence because she
submitted some developers were not interested in generating electricity but were interested in
“selling on” schemes. She did not explain what the public interest or Parliamentary intention
might be if the respondents were correct in their interpretation of Schedule 9 in allowing such
developers to escape the obligations of Schedule 9, paragraph 3 . On her purposive
interpretation such developers would not so escape. Counsel submitted that at the time the 1989
Act was passed, most developers were licence holders in relation to generation projects. She did
not give any example of a developer who was not a licence holder in the early history of the
legislation and was not able to date when a practice began of developers not interested in
generation avoiding licence application. She submitted that developments in the industry had
created many innovations, both in relation to the development of the renewables industry and
also how developments were promoted.
65 Senior counsel submitted that a proper understanding of the relevant statutory provisions
highlights the differences between the licensing regime and the regime that applies to
authorisation of developments that require consent under sections 36 of 37 of the 1989 Act. She
submitted that it is plain from the general purpose and nature of the licensing regime that
development activities that are carried out for the purpose of constructing a generating station
are not licensable activities. She concluded that there is therefore no statutory requirement to
hold a generation licence, or be a person authorised by exemption to generate electricity, for the
purpose of applying for consent under section 36 . The 1989 Act does not place any restrictions
on persons who can apply for section 36 consent. Such a restriction could only be placed by
“reading in” restrictions to the wording of the legislation.
66 Senior counsel for the interested party in paragraphs 20 to 30 of 34 of process sets out in
detail her approach to statutory interpretation of section 36 and Schedule 9 . As developed in
submission, counsel accepted that on a strict or literal reading of Schedule 9 , the duties
including the duty to mitigate apply only to the licence holder or exempt person. She accepted
that a similar restriction applied in relation to the duty of the Minister as decision maker. Up to this
point her submissions echoed the submissions of counsel for the petitioners and the
respondents. But at this point she developed her own submission. She submitted that such an
interpretation gave too much significance to the wording in Schedule 9, paragraph 3(1) and (2) re
licence holder and insufficient significance to the opening words “in formulating or considering
any relevant proposals … ”. Counsel submitted that it was plain from the context that the focus of

Page 15

the provision related to those persons formulating relevant proposals. All such persons were to
be subject to the duty to mitigate. One should read the words therefore as meaning that anyone
(not merely licence holders or persons exempt) formulating such proposals were subject to the
duties in Schedule 9 . It followed that there was no difference in the Ministerial duties in
paragraph 3(2) and the respondents' discretion was constrained in respect of all persons
formulating relevant proposals.
67 By adopting what she described as this purposive interpretation all the difficulties of a two-tier
system which flowed from the respondents' interpretation fell away. She appeared to give no
significance to the fact that the difficulties did not apply to the petitioners' interpretation. The
difficulties which she criticised that flowed from the respondents' interpretation only arose
because the respondents insisted that “any person” (not restricted to a licence holder or exempt
person) could obtain section 36 consent.
68 In summary, senior counsel for the interested party submitted that when one properly
analysed the meaning and purpose of the 1989 Act, it is plain that there is no significance for
land development purpose in having the status of a licence holder. She submitted that the
purposive interpretation adopted by her overcame the manifest difficulties which flow from the
respondents' interpretation.
69 As a secondary submission, counsel submitted that the respondents' interpretation led to
absurdity in the Pepper v Hart sense because it frustrates the purpose of the 1989 Act. She
submitted that the effect of the respondents' submission is that duties are only imposed on
licence holders and exempt persons and that any other persons applying are free from duties
under the 1989 Act and the Minister's discretion is not constrained in relation to them. I accept
that is a correct understanding of the effect of the respondents' submission. Counsel prayed in
aid Pepper (Inspector of Taxes) v Hart 1993 AC 593 at page 640B-C and A C Beckett and Sons
v Midland Electricity Plc [2001] WLR (CA) 281 at paragraphs 32 to 39.
70 Counsel for the interested party sought to rely on Hansard , praying-in-aid the references in
the Electricity Bill debate in the House of Lords in 25 April 1989 (Vol 506 cc 1151–243); 5 July
1989 (Vol 509 cc 1199–1229); 6 July 1989 (Vol 509 cc 1240–75) and (Vol 509 cc 1303–34) and
in the House of Commons in 20 July 1989 (Vol 157 cc 593–612). She submitted that it is plain
from the Ministerial Statements that it was not intended to create a two-tier system whereby
some persons formulating proposals are not subject to the Schedule 9 duties compared with
licence holders and exempt persons when they formulate proposals. She further submitted that
the Ministerial decision making was constrained in respect of all persons formulating proposals
and not only those proposed by licence holder or exempt persons. She stated that the Hansard
references provided a clear statement from Ministers that the Schedule 9 obligations were
intended to apply to all those participating in the generation industry and that it was intended that
the environmental duties should be strengthened beyond the scope of the EIA regulations .
71 In paragraphs 31 to 37 of 34 of process, criticisms are made on behalf of the interested party
in relation to the submissions of the petitioners. Senior counsel submitted that the effect of the
submission on behalf of the petitioners is that the court must “read in” to the 1989 Act a statutory
requirement that to be a competent application for section 36 consent, the applicant must be the
holder of a generation licence. She submitted that this was not supported by the case law and
prayed-in-aid Inco Europe Limited v First Choice Distribution [2000] 1 WLR 586 at 592; The City
of Edinburgh Council v Scottish Council for Research and Education [2013] CSIH 15 ; Scottish
Water v Clydecare Limited 2003 SC 330 . She submitted that it was difficult to argue that the
1989 Act contains a lacuna, bearing in mind in particular the many amendments which have
been made to it. In any event she submitted that even if there is an error in the legislation in the
creation of a two tier system, judicial rectification is not a matter for the court but for Parliament.
72 A further additional point made in oral submissions was that insofar as counsel for the
petitioners sought to rely on Hansard , he was not able to point to any clear statement to the
effect that it was a requirement that an applicant be a licence holder in order to make an
application under section 36 .
73 Counsel concluded that the petitioners' submissions were in error as they were not based
upon a proper understanding of the scheme of the 1989 Act.

Submissions by senior counsel for the respondents

Page 16

74 In opening his submissions, senior counsel made a number of points of general interest. He
referred to the different perspectives of the respondents and the interested party. The
respondents have direct experience of the section 36 scheme but not the licensing scheme.
There was no representative in this case who had detailed knowledge about the licensing
scheme. He accepted that the interested party has access to experience and expertise in the
generation industry.
75 He accepted that his interpretation differed from the interpretation put forward by the
interested party in respect of Schedule 9 and also in relation to Pepper v Hart . Counsel
submitted that Pepper and Hart properly understood required consideration of a two stage test.
The first test focussed on ambiguity or obscurity or manifest absurdity. Under reference to
Beckett he submitted that ambiguity or obscurity tended “to go hand in hand”. In a case in which,
properly analysed, there was manifest absurdity and it was obvious that something had gone
wrong in the legislation, reference might be made to Hansard and “associated material” to find
out what Parliament intended. Only if there was a clear statement of intention could the court use
this to assist an interpretation. In the present case, he submitted that the submissions of the
interested party were ill-founded in relation to manifest absurdity. He accepted that the results of
his interpretation were “odd” but no more than that. He also submitted that there was no clarity to
be found in Hansard in relation to the disputed issues. He also emphasised the dangers in taking
“bits” from Hansard and second-guessing Parliamentary intention. This he submitted was an
inherently difficult and dangerous task. Referring to Beckett, he submitted that the case
concerned obscurity and not manifest absurdity. He invited me to conclude that the present case
was not an appropriate case to apply Pepper v Hart .
76 Thereafter senior counsel adopted the written argument on behalf of the respondents, 33 of
process, which followed the outline argument 31 of process. He started his analysis with sections
5 and 6 and Schedule 9 of the 1989 Act followed by analysis of section 36 and Schedule 8 .
Reference was also made to section 37 of the 1989 Act. Having considered the terms of the Act,
he submitted that there was no ambiguity in the statutory language. He submitted that his
analysis flowed from the plain and natural meaning of the language used. He submitted that
neither section 36 nor section 37 contain any requirement that applicants for consent be licence
holders under section 6 . Neither section contains any prohibition on the acceptance or
consideration of an application for consent by a non-licence holder. It would have been an easy
matter for Parliament expressly to insert such a requirement or prohibition into the 1989 Act. The
1989 Act does not provide either in section 36 (or elsewhere) that a licence must be obtained
before an application for consent under section 36 is made. There are sound practical reasons
why a person applying for consent under section 36 might not wish to apply for a licence until a
later stage. For example once granted, a licence may be revoked if the operations authorised by
the licence are not commenced within a certain period. The 1989 Act does not link sections 36
and 37 with the duties set out in Schedule 9, paragraph 3(1) . Section 36 refers only to Schedule
8 . Schedule 8 is headed “Consents under Sections 36 and 37 ”. Schedule 8 does not refer to
“licence holders” but simply to “applicants”.
77 Counsel submitted that the terms of sections 36 and 37 and Schedule 8 are accordingly in
“stark” contrast to those of Schedule 9, paragraph 3 . That paragraph expressly envisages that a
“licence holder” formulating “relevant proposals” must comply with certain duties. Schedule 9
accordingly stands separate from section 36 and the procedure for applications for consent set
out in Schedule 8 . The category of “relevant proposals” for the purposes of Schedule 9,
paragraph 3 does not correspond with the category of proposals for which consent is required
under section 36 . Schedule 9 will apply to many proposals which do not require section 36
consent. Schedule 9, paragraph 3 distinguishes between relevant proposals formulated by a
licence holder (or person authorised by exemption to generate etc electricity), and relevant
proposals for which consent is required under sections 36 or 37 . It is only in the latter category of
cases, where relevant proposals are formulated for which consent of the Ministers is required
under sections 36 and 37 that the Ministers' duty under paragraph 3(2) arises. The reference to
“relevant proposals” in that sub-paragraph is a reference to paragraph 3(1) and to relevant
proposals formulated by a licence holder or a person authorised by an exemption to generate
etc. electricity. The Ministers' duty under paragraph 3(2) accordingly arises only in relation to
relevant proposals formulated by licence holders (or person authorised by exemption to generate
etc electricity). Schedule 9, paragraph 4 imposes a duty on licence holders which arises after the
grant of his licence. It is therefore clearly not a duty which arises in connection with an application
for consent under section 36 . It arises solely due to the grant of a licence. This further illustrates
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the absence of any necessary connection between section 36 and Schedule 9 .
78 Senior counsel submitted that the natural and ordinary meaning of these provisions is
therefore that Schedule 8 applies to applications for section 36 consent generally, while Schedule
9 applies only to applications for such consent by licence holders (or by persons authorised by
exemption to generate etc electricity). The duties imposed by Schedule 9 , on those formulating
relevant proposals, and on the Scottish Ministers, arise only where the person formulating the
proposals is a licence holder (or a person authorised by exemption to generate electricity). They
apply to all relevant proposals formulated by licence holders, not merely to those which may in
the future be subject to applications for section 36 consent.
79 Senior counsel criticised the petitioners' submissions in that the petitioners sought to place an
artificial construction on the Act and further that construction rests on a number of incorrect
assumptions about the purpose of the provisions in the 1989 Act.
80 Senior counsel then turned to what he described as practical considerations. He submitted
that the Schedule 9 obligations were not additional or onerous requirements because the
substance of those obligations generally had to be met by applicants in any case as part of the
EIA process under the EIA Regulations 2000 . By regulation 4(2) Scottish Ministers are required
to take the environmental information provided by an applicant into account and be satisfied that
the applicant has complied with the obligation under regulation 4(1) which provides:

(1) An applicant shall submit in relation to any application for a section 36 consent or a
section 37 consent which relates to EIA development an environmental statement which
includes–
(a) the information referred to in Part II of Schedule 4 ; and
(b) such of the information referred to in Part I of Schedule 4 as is reasonably
required to assess the environmental effects of the development and which
having regard in particular to current knowledge and methods of assessment,
the applicant can reasonably be required to compile taking into account the
terms of any scoping opinion given.
(2) In relation to any application for a section 36 consent or a section 37 consent which
relates to EIA development, the Scottish Ministers shall not grant the required consent
unless–
(a) they are satisfied that the applicant has complied with his obligations under
paragraph (1);
(b) they have taken into consideration the environmental information (including
without limitation any views expressed by other EEA States under regulation
12 ) and state in their decision in relation to that consent that they have done
so; and
(c) the procedures laid down in regulations 9, 11, 12, 13 and 14 have been
followed in so far as they are applicable.”
He submitted that in practice compliance with duties under the 2000 Regulations would equate to
compliance with duties under paragraphs 3(1) and (2) of Schedule 9 . From this he concluded
that a person in practice cannot avoid compliance with Schedule 9 regulations by applying for
section 36 consent before applying for a licence. He submitted that in recent years many of the
applicants for section 36 consent are not and have not been licence holders or persons
authorised by an exemption. He also submitted that there is nothing to prevent a non-licence
developer from seeking section 36 consent, for example for a generating station, and thereafter
transferring at a later date the completed generator to an operator licensed to generate.
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81 In conclusion, senior counsel submitted that his construction was supported by the legislative
history which he said demonstrated that there is nothing novel or unusual in the idea that the
duties contained in paragraph 3 of Schedule 9 do not apply to all those involved in the design
and construction of a generating station. He submitted that following nationalisation of the
electricity industry in 1947 various power companies were merged into fourteen area boards, two
of which were in Scotland. There were various reorganisations thereafter. The genesis of
Schedule 9 is to be found in section 37 of the 1957 Act. When later legislation opened up
industry to private hydroelectric generating stations, they were not subject to the environmental
obligations which had been imposed on the electricity boards. Prior to the 1989 Act, there was
further legislation facilitating the generation and supply of electricity by persons other than the
electricity boards, in particular amendments made by section 4 of the Energy Act 1983 . He
submitted that the legislative history indicates that there was a policy trend towards widening the
categories of persons who could be involved in the electricity industry and that under that
legislation only the boards were required to “have regard … to the desirability of preserving the
beauty of the scenery and any object of architectural or historic interest and of avoiding as far as
possible injury to fisheries and to the stock of fish in any waters” (section 5(1) of the 1979 Act).

The statutory provisions
82 The provisions of the 1989 Act as amended and (as agreed by counsel) currently in force and
in force at the date of the decision, are to be found in red folder tab 80.

Discussion of the competency issues
83 Senior counsel for the respondents set out an outline of the legislative history relating to the
electricity supply industry from which he concluded that there was nothing novel or unusual in the
idea that the duties contained in paragraph 3 of Schedule 9 do not apply to all those involved in
the design and construction of a generating station. His focus was on construction and he did not
seek to explain how his submission related to the fact that consent had been granted for
construction and operation.
84 I am of the opinion that it is plain from the legislative history referred to by counsel for the
respondents that government policy on energy supply has been the subject of major and frequent
change moving from private provision to nationalisation through various reorganisations of mixed
supply to the position in 1989 when the industry was privatised and a licensing system introduced
for the first time. I accept the submission on behalf of the respondents that from 1979 and
certainly in the 1989 Act, the policy trend reflected in the legislation was towards widening the
categories of persons who could be involved in the energy industry and in particular generation.
In my opinion however it is plain from the provisions of the 1989 Act that it was intended to bring
to an end the model of mixed public and private supply with different statutory provisions. The
Parliamentary intention was to privatise the industry, subject to a complicated structure of
reorganisation and licensing. In the reorganisation in 1989, the existing property rights and
liabilities of the electricity boards and the electricity councils were to be vested in companies
nominated by the Secretary of State and thereafter dissolved. At the heart of this reorganisation
was the introduction for the first time of a licensing system and a new officer known as the
Director General of Electricity Supply who was to be appointed for the purpose of carrying out the
functions assigned or transferred to him under the 1989 Act. As part of this legislative change,
the Secretary of State along with the new Director each had a duty to exercise various functions
in respect of the industry.
85 Since the original enactment of the 1989 Act, there have been many legislative changes and
the nature of the energy industry with technological and scientific advances has also changed
significantly. The 1989 Act has been substantially amended and there are many significant
changes.
86 No party submitted however that any of the changes had any significant impact on the
interpretation to be given to section 36 and Schedule 9 . Let me look at some of the provisions of
the amended Act. The Director General of Electricity Supply has been abolished and a new body
the Gas and Electricity Markets Authority is responsible with the Secretary of State for carrying
out their respective functions under the Act. The dual model of control with Ministerial and
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Authority control continues to exist. The licensing scheme remains the method of control of the
industry. The principal objective and general duties of the Secretary of State and the Authority
are set out in section 3A . It is provided in section 3A(1B)
“the Secretary of State and the Authority shall carry out the respective functions under
this part in the manner which the Secretary of State or the Authority (as the case may
be) considers is best calculated to further the principal objective, wherever appropriate,
by promoting effective competition between persons engaged in, or in commercial
activities connected with, the generation, transmission, distribution or supply of
electricity or the provision or use of electricity into connectors.”
87 Section 4 prohibits unlicensed generation for the purposes of supply. There is provision which
makes it a criminal offence to generate electricity for the purpose of giving a supply to any
premises or enabling a supply to be so given. This establishes a distinct offence from the criminal
offence created under section 36 of the 1989 Act.
88 In terms of section 5 of the 1989 Act, the Secretary of State may by order grant exemption
from the requirement to have a licence either to a person or persons of a class. I note that the
provisions regulating the exemption, like the provisions regulating the grant of a licence, are
framed to refer to the person not the development. The licence does not transfer by virtue of a
transfer of the land on which the development is sited. In terms of section 5(6) an exemption may
be granted indefinitely or for a period specified in or determined by or under, the exemption. The
exemption may be varied, reduced or withdrawn. In specified circumstances in section 5(11)
provision is made for consultation with the Authority. The Secretary of State has very wide
powers to grant exemption.
89 Section 6 makes it plain that it is the Authority not the Secretary of State who may grant any of
the licences specified which includes “(a) a licence authorising a person to generate electricity for
the purpose of giving a supply to any premises or enabling a supply to be so given (‘a generation
licence’).” Such a licence, unless revoked, may continue in force for such a period as may be
specified in or determined by or under the licence. Detailed provisions are made in relation to
applications for licences and conditions. I accept the submissions of senior counsel for the
interested party that the conditions are not designed to provide detailed land use development
conditions. I do note however that there is wide discretion given to the Authority. I accept that a
major focus of the licensing regime relates to the period after generation commences. But a
system concerned with the interests of consumers and competition in my opinion is not
independent of an interest in the development of generation capability. And the 1989 Act plainly
envisages that related interest in section 36 of the 1989 Act which makes provision relating to
obligations to take effect long before generation actually commences. Schedule 9 duties do not
commence at the time of generation or post generation but at a much earlier stage.
90 I accept that any person may apply for a generation licence but to succeed must satisfy the
Authority as grantor that a licence should be granted. The underlining is mine. This involves
disclosure of certain information by the person including financial information and a decision by
the Authority. It is for the Authority to decide whether or not to grant a licence and on what
conditions. A licence may be refused. If a licence is granted, the licence holder will be subject to
such conditions and any statutory provisions as may be relevant before generation commences. I
have assumed that these are not onerous in line with the submission made to me by senior
counsel for the interested party. But my conclusions would be no different if the conditions were
onerous. Conditions may include, for example, providing up to date information about directors. If
a person holding a licence wishes to transfer a licence, it is necessary to fulfil the statutory
procedure and obtain the necessary consent under section 7A . This may have some
significance as the Authority may have views, for example, about how such a transfer might
affect competition. It was suggested to me that the existing Authority would find it burdensome to
be involved at early stages of developments and/or that the conditions generally imposed by the
Authority are not really relevant to such early development stages. That may or may not be so
but it is the Parliamentary intention and construction of the 1989 Act which must determine the
operating policy of the Authority.
91 In my opinion it is plain from Part 1 of the 1989 Act that the licensing and exemption
provisions are the means by which Parliament intended to regulate the industry.
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92 Within Part 1 of the 1989 Act there is provision in section 36 to the effect that a generating
station shall not be constructed, extended or operated except in accordance with the consent
granted by the Secretary of State. Within Part 1 there is provision, in section 38 , that the
provisions of Schedule 9 to this Act (which relate to the preservation of amenity and fisheries)
shall have effect. Section 38 is a stand-alone section directed to the preservation of amenity and
fisheries and gives effect to Schedule 9 .
93 In my opinion the terms of Schedule 9(3) are very clear and not difficult to interpret. They
oblige a licence holder or a person authorised by an exemption in formulating any relevant
proposals for the construction or extension of a generation station of a capacity not less than
10MW to have regard to the various factors set out in paragraph 3(1)(a) and obliges said person
to do what he reasonable can to mitigate any effect which the proposals would have on the
various factors set out in paragraph 3(1)(b). In my opinion paragraph 3(2) is also important as it
imposes obligations on the Secretary of State when he comes to exercise his discretion under
sections 36 or 37 . It does that by directing the Secretary of State to consider the desirability of
the various factors specified in paragraph 3(1)(a) and also obliges him to consider the extent to
which the person by whom the proposals were formulated has complied with the mitigation duty
under paragraph 3(1)(b). As I understand the general submissions by counsel for the petitioners
and the respondents, this interpretation is in line with the approach that they both adopted in
relation to the interpretation Schedule 9 .
94 In my opinion the “purposive” interpretation put forward by counsel for the interested party
completely distorts the plain language of the statutory provisions. In order to give effect to it, I
think it would be necessary to rewrite the terms of the statutory provisions. I appreciate that
counsel for the interested party is concerned about the results of the respondents' interpretation. I
agree with the concerns. Her construction is an attempt, in my opinion, to try to avoid these
results. I consider however it is only necessary for her to do this because of the attempt to
interpret section 36 in the context of Part 1 of this Act as permitting any person to apply for
consent for construction and operation even if they are not a licence holder or a person
authorised by an exemption to generate. On the construction put forward by the petitioners, there
is nothing odd or absurd about the results of the interpretation of Schedule 9 and section 36 in
the context of Part 1 of this Act.
95 I am of the opinion that the 1989 Act set up a detailed licensing system for the regulation of
the industry and provided that the amenity provisions shall have effect in a way which is tied into
the licensing system and only the licensing system. I consider that the exemption system is part
of the licensing system in the sense that the statutory provisions provide a system whereby a
person may escape the licensing control but will not escape Schedule 9 . I am of the opinion that
the Act, as originally enacted, and in its amended terms, has implemented the amenity
obligations by placing them on the only two categories of persons contemplated in the legislation,
namely licence holders or exempt persons. The Act has also constrained the decision making of
the Secretary of State in relation to these two categories of person which are the only two
categories of persons contemplated.
96 Section 36 says nothing about the status or qualification of a person who may apply for
section 36 consent. Section 36 is directed to prohibiting certain activities without such consent.
Section 36 defines the categories of generating station which do not require consent and gives
powers to alter this by order. The only reference to an individual rather than a generating station
is in section 36(6) which states “any person who without reasonable excuse contravenes the
provisions of this section shall be liable on summary conviction to a defined penalty.” And in that
subsection “any person” means what it says. A person who has a licence or a person who is
exempt or indeed any person will be liable if he contravenes this section. Obtaining a licence is
no defence under this section.
97 Section 36 does not give any power to the person with consent to transfer that consent by
assignation or otherwise. There is no such power given in any part of the Act. If an assignation
system is consistent with the statutory provisions, it is entirely unregulated by statute.
98 Schedule 4 gives a range of powers to licence holders to execute works connected with
carrying on activities which the licence holder is authorised by his licence to carry on.
99 Schedule 8 of the 1989 Act is completely silent and makes no provision about the status or
qualification of the person who may apply for consent. It provides for the form and content of
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application and regulates procedure in respect of objections and any public inquiry. There is a
reference in Schedule 8 paragraph 6 in relation to an application for consent under section 37 . I
was invited by senior counsel for the respondents to draw certain inferences from that in support
of the interpretation of the respondents. In my opinion this does not support their submission. The
only person who can apply for consent under paragraph 6 of Schedule 8 is a licence holder. In
my opinion paragraph 6(1)(b) is to be interpreted as meaning that the work is not to proceed and
is delayed until the Secretary of State has given his permission to the licence holder as
envisaged in paragraph 6(1)(a) or until the Secretary of State has given his permission on the
basis that the matter of wayleaves have been satisfactorily sorted out for example by voluntary
agreement.
100 The regulations about application for consent made under the Electricity (Applications for
Consent) Regulations 1990 do not assist. The reference in the regulations is to applicant but
these orders are subsidiary to the 1989 Act which regulates the scheme.
101 The petitioners' submissions were criticised by counsel for the other parties because it was
submitted the petitioners were asking a restriction be read into section 36 . I consider however
that the same criticism can be made about the submissions of the respondents and interested
party. In effect they are asking the words “any person may apply” to be read into section 36 . As I
have explained section 36 is silent about this. It is silent in my opinion because it is plain from the
structure and intent of the Act that the new system of licensing which is fundamental to the
regulation of the industry is intended to predate an application for section 36 consent. That is the
reason the amenity obligations are implemented in the way that they are. The amenity obligations
are imposed at the earliest stage, at the stage that is of formulating any relevant proposals as
defined in Schedule 9 . That is at a time which is necessarily prior to any consideration and grant
of section 36 consent. By the time section 36 consent comes to be considered, the proposals are
formulated and ready for consideration. There may be a basis for criticism of some of the minor
points made by senior counsel for the petitioners about the history and context of the legislative
provision but I consider that his main submission is correct.
102 Counsel for the respondents accepted that it a necessary conclusion from his interpretation
that there are three categories of people who may obtain section 36 consent. The first two
categories are licence holders and exempt persons. In the third category is any other person. He
also accepted that it is a necessary conclusion from his interpretation that merely by deciding not
to apply for a licence or exemption, a person avoids the duties in Schedule 9 . Senior counsel
sought to persuade me that this was of no importance because the environmental regulations
apply to all three categories of persons. I do not agree with this submission. At the time the 1989
Act was originally enacted, the predecessor EIA 2000 regulations effective in 1989 applied. In my
opinion the terms of Schedule 9 and the duties imposed are not mirrored or copied or
co-extensive with the regulations as they applied in 1989 or with the EIA regulations 2000 as they
have been updated and which were current at the date of the section 36 decision made in this
case. I accept that much information about many issues is required in terms of said regulations.
But there is no obligation on the applicant to mitigate equivalent to the Schedule 9 obligation. I
accept also that provision is made in regulation 3 to the effect that the respondents require to be
satisfied that regulation 4 has been satisfied before they may grant section 36 consent. That
provision is directed to being satisfied about the information provided and is not directed to the
duty to mitigate.
103 There is another “odd” result which flows from the submissions on behalf of the respondents.
I accept that Schedule 9 is not restricted in its application to the proposals which may be the
subject of an application under section 36 . Section 36 applies to what might be regarded as
more major projects. The precise definitions are given in Schedule 9, paragraph 1 . One
consequence of the respondents' interpretation is that licence holders and persons exempt who
are formulating proposals about relatively minor schemes are all subject to the duties, including
the duty to mitigate, as set out in Schedule 9 but the developers of the major project such as the
present project to which section 36 consent has been granted are not subject to any of that
according to senior counsel for the respondents.
104 Senior counsel for the respondents accepted the results of his interpretation were “odd”.
Having accepted it as “odd”, he was unable to offer any explanation as to why such a result
would be intended by Parliament except perhaps that it might be more convenient for some
developers. I merely comment that the provisions with which we are concerned are amenity
provisions in the public interest. I did not therefor find this helpful.
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105 I think it is important to note also that the decision in this case proceeds upon the basis that
there were such Schedule 9, paragraph 3(1) duties on the applicant and that the respondents
had regard to all these matters in terms of paragraph 3(2). That is what the decision letter 6/4 of
process states. Having discovered however that the interested party is not a licence holder or a
person authorised by an exemption, senior counsel for the respondents then submitted that
neither the interested party nor the Scottish Ministers are bound by the provisions of Schedule 9,
paragraph 3 or indeed paragraph 4 which imposes additional obligations on licence holders.
106 Senior counsel for the respondents submitted that none of this matters because, in any
event, the respondents applied Schedule 9 even though they were not bound to do so. I find this
submission very puzzling. If the respondents are correct in their interpretation, it follows that
Parliament, for some reason which I cannot fathom, intended that there should be three
categories of person, a licence holder, a person authorised by an exemption and any other
person. For some reason Parliament burdened the first two categories of persons with various
amenity duties, including mitigation, and constrained the decision making of the Secretary of
State accordingly. But, presumably for some reason, Parliament intended that there should be a
third category of person, unconstrained by these obligations and liberating the Secretary of State
from his duties in terms of paragraph 3(2). If that is correct, it must follow in my opinion that the
intention of Parliament should be respected and implemented. It would not be open therefore for
the respondents to say that we do not recognise the different duties and different criteria for
decision making imposed by Parliament and instead we shall apply Schedule 9 to everyone, or at
least to the applicant in this case.
107 One of the difficulties for the respondents and interested party in this case is that the case
has been treated by the respondents on the basis that the interested party is a licence holder.
But it would appear if the respondents' interpretation is correct, that if he is not a licence holder
and he is not authorised by an exemption, then it is not appropriate to apply the terms of
Schedule 9 as the respondents purported to do in the present case. I do not understand on what
basis the respondents claim to be able to operate the legislative provisions in the way that they
have apparently done in this case. There appears to be a lack of clarity, a lack of legal analysis
and perhaps a lack of appreciation about the importance of Schedule 9 . I detected a hint of this
in submission by counsel for the respondents. He seemed to suggest Schedule 9, paragraph 3
was not particularly important and not something that would affect the outcome of decision
making. I disagree. I consider that Schedule 9, paragraph 3 is important and requires proper
consideration and application by the decision maker.
108 If the respondents' interpretation is correct, I consider that there is an important difference
which ought to be recognised and reflected in the decision making as between the first and
second category of persons compared with the third category. That important difference would
also require to be respected in relation to the statutory criteria regulating the decision making of
the respondents. As I have stated, I do not consider that the EIA Regulations 2000 alter the
position. A licence holder and exempt person in a scheme such as the present may also be
subject to said regulations in addition to Schedule 9 obligations. As I have observed the EIA 2000
Regulations do not seek to regulate the decision making of Scottish Ministers in the same way or
to the same effect as Schedule 9, paragraph 3(2) .
109 As I consider the interpretation of the relevant statutory provisions is plain and intelligible, I
do not consider that this is an appropriate case to apply Pepper v Hart .
110 If, contrary to my opinion, it is considered that there is an ambiguity or obscurity or manifest
absurdity, in the sense explained by the interested party, I am persuaded by her that this would
be an appropriate case to refer to Hansard to try to find out what Parliament intended. Parties
have given selective references to Hansard and I am not in a position to say whether there is
other material which bears upon this. Certainly on the material put before me, I have no
hesitation in saying that there is nothing in that material to support the interpretation put forward
on behalf the respondents.
111 I accept the submission by the interested party that there is no specific reference in the
Hansard extracts about who can apply. In my opinion, however, the references on which she
relies are consistent with the petitioners' interpretation. The petitioners' interpretation which
follows the natural meaning of the language used and looks to the purpose of the statute in
creating licence holders and persons exempt, is consistent with the Ministerial statements to the
effect that the amenity obligations fall upon the whole industry as submitted by counsel for the
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interested party.
112 In my opinion there is nothing in the Ministerial statements which supports the unnatural
interpretation of the language which the interested party seeks to place on the words used in
order to avoid what she says in the manifest absurdity of the respondents' interpretation.
113 It should also be noted that if one adopts an interpretation which permits section 36 consent
for development and operation to be granted to a non-licence holder who has not applied for and
been given an exemption, this means that the respondents have in effect granted permission to a
person to carry out the operation of generation which is a criminal offence under and in terms of
section 36(6) of the Act. In the context of a case such as this I consider that operation means
generation in terms of the statutory definition. All parties accepted that this development could
not be “operated” without a generation licence. I merely pause to comment that in itself may
suggest that Parliament never intended the legislation to be construed and applied as submitted
by the respondents.
114 In conclusion, let me say that I agree with senior counsel for the respondents that it is
important to understand the statutory context in which the decision making of the respondents
was made in this case. This is a multimillion pound project which is controversial and which has
many and varied implications which are of concern to the parties and to the wider public. In my
opinion the legislative structure is very important and provides the framework for the decision
making as well as the starting point for consideration of this judicial review. I consider that a final
decision is necessary about this aspect of the case because it also may affect the way in which
the case for judicial review should be considered in relation to the merits of the case. For that
reason I encouraged parties to consider and agree to the determination of this issue before the
other issues in the case were determined by me. Unfortunately there was no agreement about
this. Had there been such agreement, I would have considered it preferable to deal with this
issue as a separate issue and thereafter allow any party, if they so wished, to appeal.
115 For the reasons I have given I will sustain plea-in-law 8 of the petitioners.
116 Let me now turn to the many and varied other issues raised in this petition. In order to do
that I consider it necessary to give more background information about the case to help put the
decision letter and submissions into context.

Further information about various issues
Legal issues re Wild Birds Directive 2009
117 The specific legal issues in relation to the Wild Birds Directive 2009 which were canvassed
before me were not raised as objections by the petitioners. The respondents' understanding of
the issues raised is recorded in the decision letter:
“Sustainable Shetland objected to the proposal concluding that the objection by the
Shetland Amenity Trust and the John Muir Trust are fully supported by the Sustainable
Shetland Group and in terms of visual and landscape impacts, the ES methodology is
flawed and the assessment of visual impact and cumulative impact cannot be relied
upon. They claim the environmental statement also contradicts the recommendations of
the council's recent landscape capacity study and the proposed development is
premature pending the preparation of up-to-date policy guidance. They also claim the
proposed development is contrary to the development plan and therefore there should
be a presumption of refusal of consent and deemed planning permission and that there
are no material considerations that would change this conclusion. They state Council
members, and therefore the planning authority itself have a profound irreconcilable
conflict of interest in relation to the proposed development. Sustainable Shetland
requests that Ministers either reject this proposal now or immediately refer the proposal
to a public local inquiry.”
I understand that neither the John Muir Trust nor the Shetland Amenity Trust raised the detailed
issues in relation to the Wild Birds Directive now founded upon by senior counsel for the
petitioners. I do not know whether the petitioners had the benefit of legal advice at an earlier
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stage. Scottish National Heritage did raise issues in relation to said Directive. I do not know
whether other parties raised issues in relation to said Directive.

Scottish Natural Heritage
118 Scottish Natural Heritage (SNH) is a statutory body established by the Natural Heritage
(Scotland) Act 1991 . It has wide-ranging functions under and in terms of said Act. SNH was
involved at an early stage in relation to the proposed development. It had a statutory role as
consultee under and in terms of the EIA Regulations 2000 . SNH has produced guidance, 7/12 of
process, relating to assessing significant impacts outside designated areas.
119 The submissions made by of SNH are set out in 6/14 to 6/17 of process. The earliest
correspondence in the productions dates from 30 November 2010 when SNH commented on the
amendment to the proposed development in relation to the addendum. Their ornithological
objection was “due to the high likelihood of a significant adverse impact of national interest on the
favourable conservation status of the national population of whimbrel, an EU Birds Directive
Annex 2 species. They did not object but provided advice in relation to adverse impacts on the
regional conservation status of seven other Annex 1 or 2 species, all of which they said were of
conservation concern. They had other objections which are narrated in 6/14. It is plain from said
letter that they had provided early advice and objections in relation to the 150 turbine proposal.
They expressed concern inter alia about the Habitat Management Plan (“HMP”). They
commented on the intent and ambition of the HMP but had significant concerns for the likely
success or otherwise. They explained there had been no comparable peatland restoration
projects on Shetland and, given the harsh environmental conditions, direct comparison with
mainland restoration projects is not possible. They expressed concern about the poorly
understood habitat associations and concluded that the proposals in the HMP may not actually
achieve the benefits predicted in the HMP for birds. They advised that the heavy reliance on the
HMP as mitigation is not appropriate. Some detailed consideration is also given to a number of
issues related to the placing of the turbines and ornithological concerns.
120 In the letter of SNH dated 11 February 2011, 6/15 of process, SNH clarify their position and
maintain their objections in relation to ornithology. They stated:
“We object to the proposal as submitted due to the high likelihood of a significant
adverse impact of national interest in the favourable conservation status of the national
population of whimbrel, considered under the EU Birds Directive as a regularly occurring
migratory species and listed on Schedule 1 of the Wildlife and Countryside Act 1981 (as
amended in Scotland) … ”
They made specific reference to whimbrel and the Wild Birds Directive , in particular to Articles 2,
3(1), 3(2)(b) and the last sentence of Article 4(4) . They stated “achieving and maintaining
favourable conservation status of the national population is in line with these provisions and
obligations.” They advised:
“In this case our advice is that the proposed Viking Wind Farm is highly likely to result in
a significant adverse impact on the conservation status of the national population of
whimbrel.”
They amended their letter, 6/14 of process, to make clear this position.
121 By letter dated 18 November 2011, 6/16 of process, there is further discussion about
whimbrel and in particular criticism of the collision risk as presented in the addendum. They point
out there are no studies of collision rates in relation to whimbrel. They also request further
information in relation to collision rates. By letter dated 6 February 2012, 6/17 of process SNH
stated:
“This is a complex case in a particularly distinctive environment and affecting whimbrel,
which is a little studied species, with approximately 95% of the declining UK population
occurring in Shetland. In combination these factors raised the level of uncertainty
associated with the predicted impacts of the proposals on whimbrel, and about the likely
success of the suggested habitat and predator management measures which aim to
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improve conditions for whimbrel. Because of the complexity of this case and level of
uncertainty, we are unable to provide definitive answers for the level of comfort that we
would normally like to achieve … ”
They disagree with the prediction in the EIS and predict that the collision rate is double at 4.2
They advise again about the problems in the case about the EIA because very little is known
about the population dynamics and declining population. Having taken account of the removal of
the Delting turbines they conclude that there would be a reduction in the order of approximately
10% of the collision risk impact (although it still leaves a significant residual effect which at
present is proposed to be addressed through the HMP). They advise again that the benefits of
the HMP cannot be quantified and suggest alternatives. At page 4 there is detailed discussion
about the HMP. There is an acceptance that the HMP contains measures to alleviate impact on
other species but because of all the uncertainties about whimbrel they remain of the view that
there is uncertainty re whimbrel. There is no data and the outcomes are unpredictable. They
reiterate their advice that the benefits of HMP re whimbrel cannot be currently quantified and so
should not be relied upon as mitigation. They emphasised the uncertainty and unpredictability
and unknown features in relation to whimbrel. In conclusion they advise:
“We think that more could still be done to improve the quantification of the risk and to
look at the mitigation measure … outlined, although without further changes to the
proposal or experience of the HMP I do not think that this would result in significant
changes to our advice.”
122 It appeared that a number of issues were left unresolved. In 7/22 of process, concern about
unresolved issues was expressed in email correspondence by a civil servant from the Energy
Unit. In particular he asked whether SNH considered that it would be straightforward for more to
be done to quantify the likely effect on the whimbrel population and whether this would be
worthwhile. SNH confirmed that there was sufficient information for EIA purposes to identify and
assess the likely significant or main impacts. SNH advised that further information would not alter
their consultation advice that there is a high likelihood of significant adverse effect on the
favourable conservation status of whimbrel.

The environmental statement relating to birds prepared by the expert instructed by the
interested party
123 Parts of the environmental statement prepared by the expert instructed on behalf of the
interested party were produced to me. Those parts focused on ornithological issues and the
proposed habitat management plan. Bird surveys instructed by the interested party are to be
found in 7/4 of process. In paragraph 71 it is recorded that there have been large declines in
whimbrel outside the Viking site. Details are given (at the time of the survey) of the breeding pairs
within the site. I was referred in particular to the environmental statement addendum of the
interested party which is 6/32 of process Chapter A[11]. It was explained that this superseded 7/3
of process. The environmental statement addendum considers whimbrel at A11.17. A11.17.2 of
the report states there is clear evidence from the 2009 survey that the Shetland whimbrel
population is currently not in favourable conservation status . The underlining is mine. It is
accepted that the habitat requirements of whimbrel on mainland Shetland are relatively poorly
understood (A11–122). Various potentially adverse effects of the proposed development on
whimbrel are considered. These include direct loss of habitat, indirect loss of habitat due to the
displacement of birds by construction works and operation of the wind farm and mortality due to
collision impacts.
124 The significance of the combined effects on whimbrel are contained in paragraph A11.17.8.
There is a photograph of a whimbrel in 7/4 of process, photo 11. There is an acceptance in 6/32
of process that the population processes of Shetland whimbrel are poorly understood and that
the population has had no spare capacity and fallen well short of that required to balance adult
mortality. Various concerns are expressed about the difficulty of prediction. It is stated that:
“The unfavourable conservation status of whimbrel together with the fact that a relatively
large proportion of the UK population breeds within or close to the proposed wind farm
are reason why a cautious approach to judging the significance of effects on this
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species is justified. Therefore, the potential adverse effects identified, which are based
on highly cautious assumptions , before mitigation, would be significant under the terms
of the EIA regulations . Were the predicted effects realised there would potentially be
detectable changes to the Shetland NHZ population and, to a small extent, they could
hamper population recovery.
Adoption of less pessimistic (and arguably more realistic) assumptions (for example a
higher collision avoidance rate, would have resulted in combined effects being judged
not significant.” The underlining is mine.
The environmental statement addendum then considers what is described as mitigation and
enhancement proposed measures. At A11.17.10 the conclusion is stated:
“It is considered that the magnitude of the residual effects on whimbrel due to wind farm
land take, construction and operational activities, including collision is most likely to be
inevitable. Although whimbrel is a species of high nature conservation importance, the
likely residual effect after mitigation are judged to be not significant under the terms of
the EIA regulations , ie, there will be no detectable regional population level effect.
Therefore, if the Viking Windfarm is built, the available information indicates that FCS
will not be adversely affected … ”
It is further narrated:
“The Viking HMP mitigation and enhancement measures for whimbrel could shift
residual effects in a positive direction ie they could more than fully offset any (not
significant) adverse effects indeed, due to the large geographic scale of the intended
HMP measures, the net effect could be to reverse the existing decline and facilitate
population recovery benefits accruing to the Shetland population … ”
The summary of predicted effects after mitigation is given in table A11.23. The prediction is that
effects combined with HMP mitigation on whimbrel are negligible.

The habitat management plan
125 The habitat management plan is to be found in 7/7 of process. It was not disputed in this
case by SNH that the proposed habitat management plan was wide ranging in area, ambition
and scope and was phased in a way to enable trial research and adaptation in consultation with
various experts. The criticisms of the petitioners, reflecting SNH views, were focused on the fact
that it was unproved and untested in relation to whimbrel in Shetland and there was no evidence
from which to conclude that it would work as hoped and predicted by the interested party. I have
referred above to the criticisms of SNH.
126 I think it is helpful also to refer to the criticism made by the Director of Planning in his report
6/2 of process as these criticisms appeared to be echoed in some of the submissions made by
counsel for the petitioners. The Director of Planning criticised the HMP at page 30 where he
states:
“The proposals … are presented in such a way that they are assumed to succeed.
There is no clear cut scientific evidence to back this up, indeed there is every possibility
that attempts at habitat restoration using untried and untested means will have the
opposite effect … ”
This express view appears to underpin in part his conclusion 9.4 at page 65 where he
recommended:
“… that Scottish Ministers take account of the precautionary principle set as out in
paragraph 132 of SPP 2010, which states:
‘Planning authorities should apply the precautionary principle where the impacts of a proposed
development on nationally or internationally significant landscape or natural heritage resources
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are uncertain but there is sound evidence for believing that significant irreversible damage could
occur. Where the precautionary principle is justified, modifications to the proposal which would
eliminate the risk of irreversible damage should be considered. The precautionary principle
should not be used to impede development unnecessarily. Where development is constrained on
the grounds of uncertainty, the potential for research, surveys or assessments to remove or
reduce uncertainty should be considered.’”

Special protection area
127 The proposed development site is not a special protection area within the meaning of
paragraph 4 of the Wild Birds Directive 2009 or part of such area and the proposed development
is not said to affect adversely such an area. A special protection area was created in Shetland,
namely the Fetlar Special Protection Area, 13/10 of process. Some whimbrel are located on the
Fetlar site.

Renewable energy, targets, climate change
128 I was referred in detail by senior counsel for the respondents to the “2020 Route Map for
Renewal Energy in Scotland”, 7/23 of process. This document seeks to explain why Scottish
Ministers set an ambitious target, namely that the equivalent of all Scotland's electricity needs
should come from renewables by 2020. Onshore wind farms are said to contribute to that. In
particular I was referred to various targets to which it was said the proposed development will
make a material contribution. One of these targets is the equivalent of 100% of Scotland's own
electricity demand from renewable resources by 2020. Reference was also made to targets to
achieve community involvement in renewable energy. These submissions made on behalf of the
respondents formed part of more general submissions about what was said to be the importance
of renewable energy to the economy, climate change and the substantial contribution made by
wind farm developments to Scotland and to overall UK targets.

The precautionary principle
129 Senior counsel for the petitioners made reference in various parts of his submissions to the
precautionary principle in different contexts. This was never defined by him. Senior counsel for
the respondents made reference to the Waddenzee case (2004) ECR 1–07405 , paragraph 100,
which states:
“This rule gives concrete expression to the precautionary principle laid down in Article
174(2) EC in relation to a protection area covered by Natura 2000. The precautionary
principle is not defined in Community law. It is examined in case-law primarily insofar as
protective measures may be taken, where there is uncertainty as to the existence or
extent of risks, without having to wait until the reality and seriousness of those risks
become fully apparent. Therefore, the decisive factor is the element of scientific
uncertainty as to the risks involved. However, in each particular case the action
associated with the protective measures must be proportionate to the assumed risk. In
that regard the Commission stated in its communication on the precautionary principle
that judging what is an ‘acceptable’ level of risk for society is an eminently political
responsibility. Such responsibility can be met only where the scientific uncertainty is
minimised before a decision is taken by using the best available scientific means.”
It is plain from the submissions that the term “precautionary principle” is used in different ways
and different contexts. The term is to be found in various contexts in environmental law and
policy papers. Senior counsel for the petitioners made no attempt to explain whether or how I
could use the principle to conclude that a particular decision or part of decision making was
invalid for judicial review purposes. In the absence of such submissions, I do not even attempt to
approach the matter in that way.

Restricted advice to Ministers
130 A Freedom of Information request on behalf of the petitioners was made dated 28 June
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2012, 6/21 of process. I was referred to restricted advice to Ministers dated 23 March 2012, 6/20
of process, produced in response to said request. The advice made specific reference in
paragraph 12 to issues raised by SNH in relation to “ European Wild Birds Directive ”. Some 20
lines of the advice are blanked out as confidential. I merely observe that it was never revealed to
me what that advice was. Counsel for the respondents addressed me on what he said was the
proper interpretation of the Directive. The advice prepared by officials in 6/20 of process provided
advice and a draft in terms which was very similar to the decision letter.
131 There was an issue raised in oral submission by counsel for the petitioners as to whether or
not the information which was provided was adequate in terms of the Freedom of Information
legislation and practice. I consider that this was not a matter for me to decide in this case.
132 The restricted advice makes it plain that the section 36 decision is not a delegated decision
but is one in which officials have advised the Scottish Ministers. The Scottish Ministers are
responsible for their own decision making in respect of the application by the interested party.
133 The restricted advice does not deal with the legal status of the interested party who is
sometimes described as “the company” and sometimes “the partnership”. There is no discussion
as to whether the interested party is a licence holder.

Grounds of judicial review raised in the petition
134 The grounds of challenge focussed in the pleas-in-law of the amended petition (19 of
process) by the petitioners stated:
“1. In the circumstances condescended upon, the Scottish Ministers having action
unlawfully in failing to cause an inquiry to be held before granting their consent to the
Viking project, the decision and consent should be reduced.
2. In the circumstances condescended upon, the Scottish Ministers having acted
unreasonably in failing to cause an inquiry to be held before granting their consent to
the Viking project, the decision and consent should be reduced.
3. In any event the Scottish Ministers having failed to give proper consideration as to
whether or not they should have caused an inquiry to be held, the decision and consent
should be reduced.
4. The Scottish Ministers having failed to give adequate reasons for deciding that they
did not require to cause an inquiry to be held, the decision and consent should be
reduced.
5. In the circumstances condescended upon, the Scottish Ministers having failed to take
proper account of the obligations in relation to the whimbrel under the Birds Directive
and/or having acted unlawfully in respect thereof, the decision and consent should be
reduced.
6. In the circumstances condescended upon, the Scottish Ministers having no power
under section 57(2) of the Scotland Act to act in a manner that is incompatible with EU
law in respect of their obligations in relation to the whimbrel under the Birds Directive
and having purported to act contrary to those obligations, the decision and consent
should be reduced.
7. The Scottish Ministers having failed to give adequate reasons for deciding that the
developer had complied with their obligations under Schedule 9 of the 1989 Act, the
decision and consent should be reduced.”
135 I have dealt in the competency section with plea-in-law 8. The first four pleas-in-law are
directed to various challenged (including a reasons challenge) related to the failure of Scottish
Ministers to hold a public inquiry. Plea-in-law 5 is directed to the merits of the substantive
decision to grant consent. Plea-in-law 6 focussed the devolution issue. The issues in pleas-in-law
5 and 6 relating to the Wild Birds Directive 2009 were interconnected and were reflected in the
petition before amendment and in oral submissions as presented to me in January 2013. The
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new plea-in-law 6 did not raise new issues but focussed on the devolution issue. Plea-in-law 7 is
another reasons challenge but directed to the merits of the substantive decision making.

Submissions by senior counsel for the petitioner
136 The oral submissions dealt with the issues raised in the amended petition. Senior counsel
set out a detailed note of his argument in its final form in 23 of process. He also provided a
supplementary note of argument in 28 of process. His oral submissions were based on his
written submissions.
137 The opening submissions on behalf of the petitioners dealt with the scope of the court's
reviewing powers under reference to Wordie Property Co Limited v Secretary of State for
Scotland 1984 SLT 345 and City of Edinburgh Council v Secretary of State for Scotland 1998 SC
(HL) 33 . Counsel developed his submissions about the adequacy of reasons under reference to
Wordie Property Co Limited , South Bucks District Council v Porter (No 2) [2004] 1 WLR 1953
and Moray Council v Scottish Ministers 2006 SC 691 .
138 The inadequacy of reasons was a theme which permeated the submissions of counsel and
was an important part of the petitioners' case. There are two specific challenges based on the
inadequacy of reasons. The first is directed to the reasons given for not holding a public inquiry.
The second relates to the reasons given by the respondents for accepting that the interested
party complied with Schedule 9 obligations under the 1989 Act.
139 Senior counsel submitted that at the heart of the petition there was an issue which related to
an error of law in that the respondents are in breach of their obligations under the Wild Birds
Directive 2009 . He submitted that the Wild Birds Directive 2009 was never specifically mentioned
in the decision letter and that it is clear that the respondents failed to consider and properly apply
the terms of the Directive and give adequate reasons to explain that. Further the respondents
wrongly took into account economic issues in reaching their decision.
140 He set out the background to this legal submission by referring to the factual history. At
pages 6–9 of 23 of process, counsel set out the objections by Scottish Natural Heritage (“SNH”)
to the proposed development based on SNH advice which he submitted was to the effect that
there remains a high likelihood of a significant adverse effect on the favourable conservation
status of whimbrel at a national level. He submitted this was contrary to the Wild Birds Directive .
He referred to the concerns of SNH about the effects of the proposed development on whimbrel
and their concerns about the proposed habitat management plan.
141 At pages 10–22 of 23 of process counsel set out the petitioners' legal submissions about the
Wild Birds Directive 2009 . His oral submissions included a detailed analysis of R v Secretary of
State for the Environment exp RSPB (1996) ECR 1-3805 (the Lappel Bank case).
142 Having completed his analysis of the law in relation to this issue, senior counsel for the
petitioners considered the way in which the respondents had dealt with the SNH objection to the
proposed. Senior counsel submitted that the objection by SNH ought to have been given “great”
and “considerable” weight by the respondents and that a departure from SNH views in this case
required “cogent and compelling reasons”. Reference was made to R (Hart DC) v Secretary of
State for Communities and Local Government [2008] EWHC 1204 (Admin); R (Akester) v
Department for the Environment, Food and Rural Affairs [2010] EWHC 232 (Admin) at 112 and R
(Jones) v Mansfield DC [2003] EWCA Civ 1404 .
143 Senior counsel analysed the decision letter emphasising that there was no specific reference
made to the Wild Birds Directive 2009 . He concluded that in the decision letter there is no
assessment of the evidence or the respondents' obligations in relation to the Directive or how
these might or might not be fulfilled. He submitted that there ought to have been a clear
assessment of the obligations under the Directive and how they were going to be met and in that
context whether or not consent could be granted. It was submitted that in the absence of such an
assessment the respondents failed in their obligations under the Wild Birds Directive 2009 .
144 There was further criticism about the respondents' approach to the habitat management
plan. It was submitted that the respondents failed to address the criticisms and concerns of SNH
and therefore failed to take into account material factors. No reasons were given by the
respondents for rejecting the views of SNH.
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145 From pages 27 to 32 of 23 of process, there is a detailed analysis of the problems about
whimbrel and the failure, as alleged by the petitioners, to properly take account of the advice of
SNH. Counsel submitted that the disputed issues could not properly be assessed without a public
inquiry. He concluded that the respondents erred in law and failed in their obligation under the
Wild Birds Directive 2009 in respect of whimbrel.
146 Senior counsel for the petitioners in the course of his submissions repeatedly stated that it
was not open to the respondents to adduce new and additional reasons for the decision making.
He submitted that the decision letter stands or falls on the reasons given. He prayed in aid R (on
the app of T) v The Chief Executive of Nottinghamshire Healthcare NHS Trust [2006] EWHC 800
(Admin).
147 The devolution issue is addressed at pages 33 to 35. This is a reframing and refocusing of
submissions made in relation to the Wild Birds Directive 2009 .
148 Senior counsel then made submissions relating to the respondents' failure to order a public
inquiry. Having set out the statutory background, he submitted that a reason had been given by
the respondents, ie “that there was no need to conduct a public inquiry”. Counsel submitted that
“reading the decision letter as a whole one cannot decern the reasons for not holding a public
inquiry”. In support of his submission, reliance was placed on R v Secretary of State for the
Environment ex parte Binney [1984] JPL 871 . The submission was to the effect that in
circumstances where there is disputed material, the decision maker has to make appropriate
findings-in-fact about the evidence which is or is not accepted. Counsel criticised the
respondents' decision because there are no findings about which parts of the evidence is
accepted and no proper explanation of the reasons why the SNH's reasoned objection in relation
to whimbrel and the habitat management plan was rejected.
149 Counsel then addressed a number of factors which he submitted ought to have been
considered and I deal with these in later when I deal with the specific pleas-in-law.
150 At the end of senior counsel's submissions I had no clear idea how the submissions
connected with the pleas-in-law and there appeared to be substantial overlap in some of the
submissions made. I invited clarification. Senior counsel submitted at the end of the case a
document, 35 of process. Objection was taken to further written submission insofar as they dealt
with issues other than the pleas-in-law. Senior counsel conceded the objection. I have had
regard to 35 of process only insofar as it purports to explain the pleas-in-law.

Submissions by senior counsel for the respondents
151 Senior counsel formally adopted the note of argument for the respondents, 24 of process.
This is the note of argument as revised at 23 April 2013. He invited me to treat this as equivalent
to “a first speech” to be taken as read. He stated he would address me about the wider context of
the case and other issues. The document, 24 of process, runs to some 138 paragraphs, set out
in 54 pages. I did not therefore regard this as a helpful approach as I had not agreed to take
anything “as read”. I advised that I wished to be addressed about 24 of process in due course. At
the end of the general submissions, I was addressed briefly about 24 of process. I was advised
how to approach 24 of process. As I understand 24 of process, the note of argument is divided
up into chapters dealing with specific issues. At the end of the case, an index was provided.
Senior counsel stated that he had covered these issues in his general submission in which he
sought to explain the correct legal framework in which to consider the decision making and to put
the petitioners' submissions in the wider legal and factual context in which they should be
properly understood. Senior counsel submitted that the written note of argument did not differ
from his general submissions but in some respects gave more detail to support the various
issues addressed in his general submissions.
152 Senior counsel did not provide any outline written submission in respect of his general
submissions. I therefore give a summary of his general submissions which he made over the
course of four days.
153 His opening submission and first chapter attempted to put the case into its proper statutory
context. Senior counsel turned his consideration to Schedule 9 of the 1989 Act. At that point,
certain competency issues arose which I have addressed earlier in this opinion.
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154 In his second chapter, senior counsel spent some time putting into context the factual history
relating to the attitude of the planning authority to the application by the interested party and the
way in which the councillors reached their decision.
155 He started his analysis with 6/2 of process, the report by the Director of Planning. He noted
that the report stated at paragraph 9.5 that the planning service has not assessed the economic
impacts of this development as that is a political perspective and not within planning policy
guidelines. Counsel did accept that in 6/2 of process there was a detailed assessment of the
planning policies which underpinned the recommendation by the Director of Planning leading to
his recommendation that the planning authority object to the proposed development as contrary
to policy GDS 1 of the Shetland Structure Plan (2000).
156 Counsel then carried out an analysis of the minute of the respondents dated 14 December
2010, 6/3 of process. He looked in detail at the individual positions declared by the various
councillors and the information recorded as being available to the councillors. This included a
paper prepared by the head of economic development, 7/9 of process, supporting the grant of
planning permission. This information, which was additional to the report by the Director of
Planning, was considered by the councillors. In analysing the basis of the various motions made
at the meeting, counsel accepted that there was no express reference made in the minute to the
planning issues raised by the Director of Planning, in particular his conclusion that the
development was contrary to the development plan. Counsel referred to the specific
consideration given by councillors to their views about an independent public enquiry reflected in
an amendment which was outvoted. The Council resolved that:
“Shetland Islands Council reaffirms its support for the Viking Energy project on the basis
that it has taken into account the views of the community, the socioeconomic issues, as
well as environmental impact, and asserts that the benefit to the Shetland economy and
community outweighs any negative impacts that the project may produce. Shetland
Islands Council urges the Scottish Ministers and other relevant agencies and bodies to
ensure that appropriate conditions are included in any consents issued to ensure that
the project minimises any environmental and health impacts which might occur during
its construction, operation and ultimate decommissioning phases.”
157 Senior counsel submitted that the criticisms of the councillors by the petitioners including
alleged conflicts of interest were ill-founded. In any event, no action had been taken by way of
judicial review to challenge the decision of Shetland Islands Council as planning authority.
Properly understood, the decision of the planning authority involved a balancing exercise and
Shetland Islands Council were entitled to reach the views they did. The respondents were
entitled to proceed on the basis of that decision when considering whether to grant a public
inquiry or other form of further inquiry.
158 Senior counsel submitted that the case of Portobello Park Action Group Association relied on
by the petitioners was distinguishable on its facts and did not assist the petitioners. He pointed
out that the decision making of the Shetland Islands Council, as planning authority, was entirely
separate from the decision making of the respondents and related to different statutory functions.
159 The next chapter of counsel's submissions focussed on the law regulating the grant of a
public enquiry.
160 Senior counsel submitted that the petitioners' reliance on Binney was misconceived. He
submitted that not only was the statutory wording with which we are concerned in the present
case, different but the whole statutory context was different. He referred in detail to the legislative
framework in sections 10 and 302 and Schedule 1 of the Highways Act 1980 contrasting that with
the relevant legislation in the present case. He prayed in aid Bushell and another v Secretary of
State for the Environment (1981) AC 75 , in particular Lord Diplock at pages 13 to 14 and
Viscount Dilhorne at page 22. He submitted that the scope and purpose of a local enquiry into a
scheme for a motorway under the relevant legislation was not comparable to the present case. In
particular, under the Highways Act 1959 , objectors maintaining objection are circumstance in
which the Minister “shall cause a local enquiry to be held”. Under the 1989 Act the wording is
different. Under the Highways Act 1959 the Minister is given discretion “to dispense with an
enquiry if he is satisfied that circumstances exist that make it unnecessary”. That is to be
contrasted with the legislative provisions which govern the present case. He also prayed in aid
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Re Little [2002] EWHC 3001 (Admin). The latter case was particularly relevant to the present
case as it was concerned with section 36 of the Electricity Act 1989 .
161 The next chapter dealt with the case law bearing upon the circumstances in which it was
appropriate to give reasons both in relation to a substantive decision and a decision about public
inquiry in the context of a section 36 of the 1989 Act decision and a related planning decision. He
referred to South Bucks District Council v Porter (No 2) [2004] 1 WLR 1953 , in particular
paragraph 36 where he submitted there was a useful analysis of the law and also paragraph 34
in which there is discussion of Bolton MDC v Secretary of State for the Environment [1995] HL
309 . Counsel referred in particular to the need for the petitioners to show prejudice. He
submitted that it was not enough to persuade the court that no reasons to explain the decision
about a determining issue had been given. Under reference to Uprichard v Fife Council 2013
UKSC 21 he submitted , under reference to paragraphs 41 to 43, that it was clear that the
Supreme Court's approach was consistent with the approach adopted in South Bucks .
162 Counsel criticised the submissions of the petitioners and their approach to the attack on the
reasoning or what was described as lack of reasons in the decision letter. He submitted that the
challenge by the petitioners, both in respect of the substance of the decision and the failure to
order a public inquiry, was far too wide and went well beyond the principles recognised in the
case law. In planning cases it was well recognised that the decision maker requires to deal with
determining issues but the decision maker is not required to explain the reasoning in respect of
every issue which may be material. In a judicial review it is for the petitioners to set out a case
which brings the case within legally recognised grounds of challenge. It is not enough for the
petitioners to make general submissions that the respondents ought to have done this or referred
to that or given greater reasons.
163 In relation to the decision not to grant a public inquiry, counsel referred to the extremely wide
discretion, which he submitted was unrestrained, under the particular statutory provisions in this
case. Counsel submitted that the petitioners' submissions were far too general. It was not the law
that merely because there were differences in the facts or evidence about various issues that a
public inquiry had to be provided to resolve these. Counsel prayed in aid R (Redcar and
Cleveland Borough Council) v The Secretary of State for Business, Enterprise and Another
[2008] WHC 1847 , in particular paragraphs 28, 30, 36 and 48. He submitted that there was no
obligation on the respondents to give reasons for what he submitted was an administrative
decision that there would be no public inquiry. He prayed in aid R (ex parte Hasan) v Secretary of
State for Trade and Industry [2008] EWCA Civ 1312 ; Stefan v General Medical Council [1999] 1
WLR 1293 and Lawrie v Commissioner for Local Authority Accounts 1994 SLT 1885 .
164 The European legal framework relevant to the present case was then addressed. Counsel
made very lengthy and detailed submissions to put into context the relevant law, commencing
with the Council Directive on the Conservation of Wild Birds (79/409/EEC) (“the Wild Birds
Directive 1979”), Directive on the Conservation of Wilds Birds (Codified Version) 2009/147/EC
(“the Wild Birds Directive 2009”) and Directive on the assessment of the effects of certain plans
and programmes on the environment 2001/42/EC (“the Habitats Directive 2001”). When pressed,
senior counsel submitted that the relevant Directive applicable to the decision making of the
respondents was the Wild Birds Directive 2009 . I understood that his analysis of the Wild Birds
Directive 1979 and the Habitats Directive 2001 was background information to help put in context
the Wild Birds Directive 2009 which he accepted was engaged in the present case. Counsel
submitted that the obligations lay upon the UK as a Member State, but for practical purposes the
Scottish Ministers, that is the respondents, are responsible for implementation in the present
case.
165 As background I was informed that in the UK for the purposes of Article 1 of the Wild Birds
Directive 2009 there are some 596 different species of “wild” birds; some 47 species of Annex 1
birds, 13 of which are migratory; and that of the 596 species there are 70 migratory species, one
of which is whimbrel. I was also informed that the Scottish Ministers, through various plans and
strategies, were making substantial investment in various rural developments and peatland and
biodiversity plans which inter alia will assist population and habitat of bird species. Counsel
accepted that such initiatives would not directly improve or assist the site of the proposed
development or the whimbrel on said site. Counsel accepted the factual statement in the decision
letter to the effect that in respect of the proposed development site nothing had been done and
nothing was planned by the respondents in relation to whimbrel.

Page 33

166 There then followed a line by line analysis, commentary and discussion, concentrating in
particular on Articles 1 to 4 of the Wild Birds Directive 2009 .
167 Reference was made to the preamble, in particular paragraphs 3, 4, 7, 8 and 13. My
attention was directed to Article 7(3) and it was pointed out that under the Directive whimbrel can
be hunted in Denmark, France and the UK under certain restrictions. By domestic legislation the
hunting of whimbrel is banned in the UK. Reference was made to the encouragement of research
in Article 10 and the overarching role of the Commission in Article 12 .
168 Counsel submitted that Articles 1 and 2 of the Wild Birds Directive 2009 have not been
transposed in domestic legislation in the UK and it was conceded that they are directly effective.
Article 3 has been so transposed but this occurred after 16 August 2012. It was conceded that at
the date of the decision letter, Article 3 was directly effective. The position about Article 4 is more
complicated. It was submitted that Article 4(1) and 4(2) were transposed by the Conservation
(Natural Habitats etc) Regulations 1994 (SI 1994/2716) with effect from 6 April 2011. It was
submitted that therefore these Articles were not directly effective. In contrast, Article 4(3) and 4(4)
were directly effective as they had not been transposed. Counsel submitted the position might be
more complex if I accepted the submission by counsel for the petitioners re Article 4(1) and 4(2) .
Counsel conceded that the effect of the transposition of Article 4(1) and 4(2) was transposition in
relation to special conservation measures by way of special protection areas and similar
measures for regularly occurring migratory species. Therefore, on the interpretation put forward
in relation to this issue by counsel for the petitioners, there was an argument that there had not
been full transposition because (according to the petitioners) special protection areas were only
one of a number of ways by which the Article 4 obligation should be implemented.
169 Turning to the details of interpretation, counsel submitted that there was a very wide scope in
Article 1 and that the Directive applied to the conservation of all species of naturally occurring
birds in the wild state including their eggs, nests and habitats. He submitted 596 species were
covered. He did not accept the petitioners' interpretation of Article 2 . Counsel was prepared to
accept for the purposes of discussion that in ascertaining the level or standard required by Article
2 , it was not appropriate to take account of economic and recreational requirements. He
submitted however that in taking the requisite measures, the decision maker was entitled to take
account of all the requirements as specified in Article 3 . He seemed to suggest this was a sort of
derogation or limitation on the obligation.
170 Taking into account the opening words of Article 3 , counsel submitted that the same
interpretation applied to Article 3 . In trying to give the flavour of his conclusions he used the
description that “ Articles 2 and 3 are both subject to economic escape routes”. He submitted that
this made sense bearing in mind the very wide obligations and diverse population of species
which were covered by Articles 2 and 3 . He contrasted that with the situation in Article 4 . Article
4 protection was limited to Annex 1 species of birds who were in need of special protection. He
submitted that the obligation in relation to Annex 1 birds, who were the subject of special
conservation measures concerning their habitat, is defined for Member States who are required
to classify “the most suitable territories in number and size as special protection areas … ”. He
submitted that having done that, Member States had exhausted their obligation in respect of
Article 4(1) . Contrary to the submissions of the petitioners, he submitted that there was no other
obligation on Member States. He made a similar submission in relation to Article 4(2) . He
accepted that in carrying out the classification, the Member State was not entitled to take into
account economic or recreational requirements. He drew attention to the obligations in Article
4(4) . He contrasted the obligation which applied outwith protection areas. In such areas the level
of protection fell below the level of protection laid down for special protection areas In such
circumstances Member States “shall also strive to avoid pollution or deterioration of habitats”.
There is no reference in Article 4(4) to any disturbance. The striving should be considered as an
“aspiration” which falls short of the requirements in the earlier part of Article 4(4) .
171 There then followed an analysis of the Advocate General's opinion in Lappel Bank . Counsel
submitted that, properly interpreted, the Advocate General's analysis was in general consistent
with his submission. Counsel submitted that on a proper analysis of the Wild Birds Directive 2009
, the submissions on behalf of the respondents should be upheld. In any event, he submitted the
judgment of the court in Lappel Bank was concerned with Article 4 and the analysis of the
Advocate General in relation to Articles 1 and 3 were not specifically adopted. These Articles
were not the focus of the decision making with which the court was concerned.
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172 I was advised that no cases could be identified in which Article 2 had been founded upon
and had been interpreted. The existing case law related mainly to Article 4 . Whatever Article 2
meant I was informed there was no guidance about how the exercise referred to in Article 2 was
carried out in practice. Ascertaining a level or standard was not considered to be part of general
practice and no records were kept at European level about this.
173 In relation to Article 5 , counsel submitted that Article 5 was not directly applicable as it had
been transposed in section 1(4) of the Wildlife and Countryside Act 1981 .
174 Having considered the applicable European law and its interpretation, counsel submitted that
the application to a case such as this was straightforward. It was not disputed in this case that
the proposed development site was not a special protection area in terms of Article 4(1) or (2) . In
these circumstances the only relevant requirement under Article 4 was an obligation in terms of
Article 4(4) that the Member States “shall also strive to avoid pollution or deterioration of
habitats”. Counsel submitted that taking into account the interpretation of Article 2 and 3 that was
entirely consistent with Article 4(4) . Under Articles 2 and 3 the decision maker, in considering
measures, was entitled to take account of various requirements as specified. If Articles 2 and 3
were absolute obligations, there would be no need for Article 4 as full protection would be
afforded under Articles 2 and 3 . That would be very burdensome as Articles 2 and 3 cover all
wild birds. Counsel submitted that it was not necessary or appropriate to work out a level for the
purposes of Article 2 . In a case such as the present, all that was necessary once it was agreed
that the species was in decline was to work out the nature of the impact on the species of the
proposed development and consider how that impact can be addressed by mitigation. The
decision maker requires to consider whether, after mitigation, the impact is acceptable when
weighed against considerations in favour of granting consent to the development. It was a
balancing exercise.
175 Counsel submitted in this case the Wild Birds Directive 2009 was not a contentious issue
prior to the decision. The legal issues now raised by the petitioners were not raised by anyone in
the course of the objections. Counsel accepted that SNH drew attention to the obligations in
Articles 2, 3 and 4(4) . He submitted, however, that prior to the decision of the respondents no
party advanced the legal argument that there was an obligation on Scottish Ministers from which
there could be no release based on economic or other requirements. In these circumstances one
would not expect to find a detailed legal analysis of the Directive in the decision letter.
176 Counsel submitted that the reference in Article 2 that “Member States shall take the requisite
measures” should be interpreted in a wide sense. Measures may be positive and/or negative. In
respect of a particular application a refusal may be a measure going towards maintaining the
population of the species. A grant of consent may also be a measure in the same sense. He
submitted that once one comes to consider “measures”, Article 2 permits taking account, for
example, the specified requirements in relation to the measures to be taken. For example, in
considering the consent or refusal of an application for section 36 consent, Article 2 allows the
decision maker to take account of the specified requirements in coming to its decision to grant or
refuse consent. That is the exercise which the decision maker must carry out and that was
carried out by the respondents in this case.
177 Senior counsel described the submissions on behalf of the petitioners as ingenious but
wrong. He submitted the decision in 6/4 of process is compliant with the Directive.
178 The next chapter of the submissions dealt with the role of Scottish National Heritage
generally and its role in the present case. In this case SNH was not a statutory consultee in
relation to section 36 of the 1989 Act. I was also referred to various guidance documents, in
particular SNH Guidance Notice Applying SNH's Balancing Duties, December 2011, 7/19 of
process and the SNH Wind Farm Guidance 7/12 of process.
179 The general functions of Scottish National Heritage are defined in section 2 of the Natural
Heritage (Scotland) Act 1991 . There is also provision for a role by SNH if so requested by the
Secretary of State or various planning authorities in relation to matters which affect the natural
heritage of Scotland. No specific role is defined in relation to section 36 of the 1989 Act.
180 Counsel submitted that it was important for an understanding of some of the case law to
appreciate the different roles carried out by SNH at different times in relation to different matters.
National Heritage in England had similar roles in England. In some circumstances legislation

Page 35

provides for a particular role but this is not such a case. Senior counsel then analysed the three
cases relied on by the petitioners at page 23 of the petitioners' note of argument. Having
analysed the cases of R (Hart District Council) ; R (Akester) and R (Jones) . He submitted that
the petitioners were not entitled to apply the comments made in these cases to the present case
as the comments have been taken out of context and do not take into account the statutory role
being performed. Counsel further submitted that these cases did not begin to support the
proposition by the petitioners that either an inquiry was necessary in this case or that Ministers
acted unreasonably in not following the views of SNH.
181 The next major chapter of the submissions was an attempt by counsel to explain the content
and background to the decision making by reference to particular aspects of the factual
background known to the respondents as decision makers and also to individuals and
organisations who were involved in this case. I was referred in detail to 6/32 of process. This
ornithological section of the environmental information deals in detail with whimbrel and the views
of the expert instructed on behalf of the interested party about the effect on whimbrel. The
whimbrel section is to be found at 11–119 to 113 with a summary of predicted effects on various
birds as 11–167. Under reference to 7/20 of process I was information that the whimbrel is
registered as a species of “least concern”, not approaching vulnerable. That reflects its general
status worldwide.
182 I was also addressed at some length about the details and importance of various energy
policy directives and guidance under reference to 6/22 of process and 6/23 of process. I was
directed to what the Scottish Government refers to as a precautionary policy to be found in 7/21
of process at paragraph 132.
183 A number of other issues were explored including the model of decision making, culminating
in the decision letter. It was accepted that the decision letter was a decision of the respondents
and that they were responsible for the decision. This was not a delegated decision. It was a
decision however made within the framework of government in which the decision making of the
respondents is supported by the department who carry out much of the work. Reference was
made to Re Little, Bushell and Carltona . To properly understand the decision letter, it is
necessary to understand the decision making model and the report given by officials.
184 In this case, because of the freedom of information request, the restricted briefing to Scottish
Ministers can be seen and examined in 6/21 of process. The legal framework is to be
supplemented by the case law which makes it plain that in cases such as planning cases, the
decision maker does not have to deal in terms with all material matters and does not have to give
full reasoning. Counsel accepted that the legal advice in relation to the Wild Birds Directive 2009
was deleted but submitted that it was plain that the said Directive was part of the consideration. It
could not be said in this case that the Directive had not been considered.
185 Against that general framework, senior counsel then looked in detail at the decision letter,
6/4 of process. In relation to the substantive decision, he submitted that the petitioners failed to
establish any error of law and in relation to Wednesbury unreasonableness, their submissions
were ill-founded for reasons he had given.
186 In relation to the petitioners' submissions about a failure to give adequate reasons in relation
to a public inquiry, he submitted that this was a case in which no reasons had been given. All the
respondents had done was to state the decision that there was no need for a public inquiry. R
(Redcar and Cleveland Borough Council) .
187 Esto a reason had been given, it was perfectly plain, particularly if reference was made to
the restricted briefing, 6/21 of process, that there was “no need” for a public inquiry because the
respondents had more than enough information to decide the case. In any event, he submitted
that the petitioners had failed to meet the high standard for judicial review and failed to
demonstrate any prejudice in the South Bucks sense.
188 In conclusion, I was invited by senior counsel to consider the case in the wider context of law
and fact which he had set out. I was also invited to consider that it was necessary to analyse with
some care the general submissions made by the petitioners and consider them within the context
of the petition and the particular pleas-in-law which underpinned the petition. I was invited to
repel all the pleas-in-law of the petitioners.
189 Senior counsel did not depart from the written submissions in 24 of process. It may be
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helpful if I make some reference to them in order to give a fuller context to the submissions of the
respondents.
190 I note in passing in paragraph 1 of 24 of process that the respondents refer to the grant of
consent under section 36 of the Electricity Act 1989 for the “construction” of Viking Wind Farm
without any reference to the fact that the consent specifically relates to “construction and
operation”. Further references which omit a reference to “operation” are to be found within the
submissions.
191 The respondents submit that the decision letter read fairly and in its proper context leaves an
informed reader in no doubt as to the reasons for the decision. Having set out the background
including the significance of the Renewable Energy Directive, the respondents set out some
general submissions. The bold submission is made in paragraph 10 that “there's no need for the
decision maker to have regard to the procedural or planning requirements of the 1997 Act or to
the weight afforded to the development plan by section 25 of the 1997 Act. My understanding of
the oral submissions by senior counsel was that he accepted that planning considerations may
be a material consideration, albeit he submitted section 25 of the 1997 Act which gave
importance to the development plan did not apply.
192 Following an analysis of the statutory provisions and regulations it was submitted that the
decision letter complies both with the requirements of the 1989 Act and the EW 2000
Regulations. Under reference to Tesco Stores Limited v Secretary of State for the Environment
[1995] UKHL 22 and Moray Council v Scottish Ministers 2006 SC 691, it was submitted that in
reaching a decision on whether to grant section 36 consent, the weight to be attached to the
relevant statutory and other considerations arising in relation to the proposal is a matter for the
decision maker, acting reasonably. The assessment and weighing of the evidence was a matter
of judgement which was “within the exclusive province” of the respondents as the decision
maker. Reference was made to Tesco Stores v Environment Secretary [2005] 1 WLR 759 at
780H. It was submitted that the main material considerations to be balanced in the present case
were the environmental and economic benefits of the proposed development including its
contribution towards the UK's obligations under the Renewable Energy Directive, the
improvement to the local habitat which is likely to accrue from the implementation of the habitat
management plan and the desirability of factors set out in Schedule 9 para 3(2) of the 1989 Act.
It was submitted that the obligation under the 1989 Act to pay “due regard” inter alia to the
interests of fauna is consistent with the respondents' obligations under the Wild Birds Directive
and that in complying with their statutory obligation in that respect, the respondents also
complied with their obligations under the Wild Birds Directive .
193 Paragraphs 20 — 42 expands on the submission that the challenge to the respondents
refusal to hold a public inquiry and the reasons given were ill founded. It was submitted that the
respondents had no legal obligation under the statutory provisions to hold a public inquiry and
that it was a matter entirely for their discretion. The respondents may hold a public inquiry where
they consider that it is “appropriate” to do so in all the circumstances of the case ( Schedule 8,
paragraph 3(2) ). It was submitted that, for the reasons given there was no further information
which could reasonably have been expected to arise from a public inquiry which would inform the
respondents' deliberations. It was for the respondents to weigh the conflicting interests. It was
clear from the decision letter that the respondents were satisfied that, notwithstanding the issues
raised by objectors, any environmental impacts were likely to be satisfactorily addressed through
mitigation measures and conditions, in particular the habitat management plan, and that any
residual impacts were outweighed by the social, economic benefits (in relation to landscape and
visual impacts), and renewable energy and environmental benefits (in relation to whimbrel) which
the development would bring. In particular under reference to paragraph 33 of 24 of process, it
was submitted that it was plain that the respondents took into account the complaints about the
alleged conflict of interest. Having set out all the information considered by the respondents, it
was submitted that the respondents had complied with their obligations under Schedule 8 of the
1989 Act. In any event the petitioners suffered no material prejudice as a result of any
inadequate reasons.
194 Paragraphs 42-45 deal with reasons in relation to the substantive decision making under
section 36 of the 1989 Act. It was submitted that the respondents' task was to address the main
issues in dispute. It was not necessary to make reference to legal duties incumbent upon the
decision maker, provided that those duties were in substance complied with under reference to
Hulme v Secretary of State for Communities and Local Governments [2010] EWHC 2386
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(Admin).
195 It is submitted that the respondents paid due regard to their obligations under the Directive
and to the precautionary principle. The primary submission is that Article 4 of the Wild Birds
Directive 2009 requires to be read in conjunction with the Habitats Directive . The obligations
under that Article to classify the most suitable territories as a special protection area (SPA). SPAs
may not be balanced against economic consideration. The respondents had clarified the Fetlar
SPA in respect inter alia of whimbrel and legislated for protection under the Wildlife and
Countryside Act 1981 . The respondents had fulfilled their duties before the application by the
interested party. In dealing with the application they took into account appropriate environmental
information and paid due regard to the obligations under the Wild Birds Directive 2009 . The
more general requirements of the Wild Birds Directive , found in Articles 1 to 3 , may be balanced
against other considerations, including any environmental or economic benefits offered by a
proposed development.

Submissions on behalf of the interested party
196 Answers for the interested party as adjusted at 29 March 2013 are 16 of process. The
detailed note of argument as revised at 26 April 2013 is to be found in 26 of process. I invited
counsel for the respondents and interested party to have discussions to clarify to what extent
their legal submission differ in substance. I understand this was reflected in the submissions by
senior counsel for the interested party. Senior counsel for the interested party made it plain that
she did not differ in her conclusions from the conclusions advanced on behalf of the respondents.
197 The submissions are set out in 26 of process and I summarise the main points canvassed.
198 In addressing whether it is appropriate for the respondents to cause an inquiry to be held,
counsel for the the interested party emphasised the importance of assessing this in relation to the
relevant statutory context under reference to Uprichard v Scottish Ministers &c (2013) UKSC 21 .
Binney as noted in R (on the application of Persimmon Homes (South East Coast) Limited) v
Secretary of State for Transport (2005) 2 P&CR 24 was decided in a different statutory context
from the present case. In contrast R (on the application of Pluto) v Secretary of State for Trade
and Industry (2002) EWHC 3001 (Admin) emphasised that within the context of Schedule 8 to
the 1989 Act:
“In deciding whether to order a public enquiry, the focus of the Secretary of State's
determination must be to consider whether a public enquiry is necessary in order to
place before her the information necessary for her to carry out a balancing exercise …
and to make her decisions … ”
199 Senior counsel then made reference to the detailed information which was available to the
respondents. She submitted that it is plain from the decision letter both that the respondents were
in a position to weigh the conflicting issues without the need for a public enquiry, and further that
the representations made by statutory consultees and third parties, such as the petitioners, had
been properly taken into account under reference to R v The Secretary of State for the
Environment ex parte Greenpeace Limited (1994) All ER 352 and Little .
200 Having criticised the approach founded upon by the petitioners, senior counsel submitted
that the decision of the respondents not to cause a public enquiry to be conducted cannot be
characterised as unreasonable. To the extent that any reasons were required for that decision,
the decision letter provides adequate explanation. In particular, the respondents were entitled to
conclude that there was no need to convene a public inquiry to hear more detailed evidence as to
matters about which they were already satisfied.
201 Senior counsel addressed the issues in relation to the Wild Birds Directive 2009 at some
length. Her starting point was that the respondents had fulfilled their responsibilities under said
directive. I was addressed about the legal status of whimbrel, the information available to the
respondents in respect of the impact on whimbrel and the nature of the respondents' obligations
under the Birds Directive . It was submitted that whimbrel are an Annex II, Part B bird and the UK
is a Member State in which whimbrel may be hunted. The UK had taken additional protective
measures by prohibiting such hunting. It was emphasised that whimbrel are plentiful within
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Europe. There was reference to the special conservation measures which have been taken in
respect of the habitat of whimbrel in relation to the Fetlar Special Protection Area on Shetland.
The Fetlar SPA is not affected by the Viking Wind Farm. Senior counsel submitted that the
respondents, in the exercise of their responsibilities under the Wild Birds Directive 2009 , have
not considered it necessary or appropriate to take special conservation measures under Article
4.2 of the Wild Birds Directive in respect of the whimbrel population on the Viking development
site. This has not been challenged by the European Commission. Reference was made to the
general system of protection in place under the Wildlife and Countryside Act 1981 as amended,
the Conservation (Natural Habitats etc) Regulations 1994 and the Conservation of Habitats and
Species Regulations 2010 . I was referred to the analysis of the protective legislation by Lord
President Rodger in Royal Society for the Protection of Birds v Secretary of State for Scotland
2000 SLT 1272 .
202 Senior counsel then considered the information available about whimbrel which was
available to the respondents. In her analysis, she criticised the submissions of the petitioners for
persistently failing “to distinguish between predicted pre-mitigation impact on whimbrel and the
residual effect on that species, taking account of mitigation measures such as the proposed
habitat management plan.” The petitioners' submissions were also criticised for inadequately
describing the SNH position. It was submitted that, properly interpreted, the SNH advice was to
the effect that qualitative benefits are recognised by SNH in relation to the habitat management
plan, but as SNH were unable to quantify the predicted beneficial effects, their advice remained
that there would be significant adverse effect on whimbrel.
203 There is a detailed analysis summarised in paragraph 32 of 26 of process of the
environmental information provided by the interested party's expert on ornithological matters and
a reference in particular to chapter A11 of the addendum, 6/32 of process. That information was
based, it was submitted, on the highly cautious (and therefore precautionary) assumptions and
set out a potentially significant pre-mitigation impact. Thereafter there was set out the offsetting
or mitigatory effects of the proposed HMP under various scenarios. The main conclusion was to
the effect that the proposed HMP measures “are likely to be large enough to have a high
likelihood of more than off-setting any adverse effects of the wind farm, and a reasonable
likelihood of causing the Shetland whimbrel population to partially and possibly fully recover over
the life of the Viking wind farm”. The conclusion reached was that after mitigation, there would be
no significant residual effects on whimbrel. Indeed, there was a further conclusion that there
would be a positive net effect which “could be to reverse the existing decline and facilitate
population recovery benefits accruing to the Shetland population … by facilitating species
recovery over large scale areas of mainland Shetland”. I was referred in detail to the habitat
management plan (7/5 of process).
204 In conclusion senior counsel submitted that, on the information available, the respondents
were entitled to conclude that there would not be a significant impact on the conservation status
of the national population of whimbrel. The respondents were not compelled to follow SNH's
approach. She submitted that SNH accepted there were qualitative benefits, but disregarded any
quantitative benefit because it could not be quantified in assessing whether the potentially
significant effects of the development would be successfully mitigated. Counsel submitted this is
not a case in which the starting point for consideration is that there would be an adverse effect on
the national population of whimbrel as a result of the development. That may have been SNH's
view, but it was not the conclusion of the respondents. She submitted therefore that in analysing
the obligations of the respondents in relation to the Wild Birds Directive 2009 , the respondents
were entitled to proceed on the basis that the development would have non-significant residual
effects bearing in mind the conservation measures which were an integral part of the project.
205 Senior counsel then addressed the nature of the respondents' duties under the Wild Birds
Directive 2009 . She prayed in aid the recent consultation paper on wildlife law of the Law
Commission in England and Wales. She adopted the view expressed that:
“The Directive does not determine an absolute level of protection. Rather, the Directive
allows a balance to be struck. Ecological, scientific and cultural requirements for the
protection of wild birds can be offset by economic and recreational requirements.
However, this balancing process relates only to maintaining a population level. The
Court of Justice has held that Article 2 does not constitute a separate derogation from
later obligations in the Directive not to kill or take wild birds.”
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She prayed in aid the explanation provided by the European Commission when proposing the
Directive, 12 of process. She submitted that the Commission's proposal was highly instructive
when considering the relationship between Articles 2 and Articles 3 to 9 . Article 2 sets a “general
objective” for the Directive and the requisite measures specified in Articles 3 to 9 , both general
and specific are designed to achieve that general objective. She submitted that in achieving the
general objective, economic and recreational requirements are relevant. She also prayed in aid
the decision of the Court of Justice in Commission v Belgium case 247/85 1987 ECR at p 3209 at
paragraph 8. Senior counsel accepted that the advocate general in Lappel Bank had a different
interpretation, but she submitted that his interpretation was not explicitly adopted by the Court of
Justice in that case. In any event, she submitted that there is no reason in this case to seek to
resolve any difference in approach between the advocate general and the Court of Justice as it
makes no difference to the result. Counsel made reference to Commission v Belgium (Case
247/85 1987 ECR) and European Commission v Austria 535/07 (2006) Env LR 39 , pages 16 to
22 of 26 of process. She then considered compliance with various European Commission
guidance.

The general legal principles applicable to judicial review
206 I did not understand it to be disputed that the general principles which regulated the court's
task in this judicial review are set out by Lord President (Emslie) in Wordie Property Co Limited v
Secretary of State for Scotland 1984 SLT 345 at 347–8 where he stated:
“A decision of the Secretary of State acting within his statutory remit is ultra vires if he
has improperly exercised the discretion confided to him. In particular it will be ultra vires
if it is based upon a material error of law going to the root of the question for
determination. It will be ultra vires , too, if the Secretary of State has taken into account
irrelevant considerations or has failed to take account of relevant and material
considerations which ought to have been taken into account. Similarly it will fall to be
quashed on that ground if, where it is one for which a factual basis is required, there is
no proper basis in fact to support it. It will also fall to be quashed if it, or any condition
imposed in relation to a grant of planning permission, is so unreasonable that no
reasonable Secretary of State could have reached or imposed it … ”
It was undisputed that the task of the court in judicial review is a specific and limited task
focussing on the legality of the decision making process and not the general merits of the
decision making. There was no challenge to the approach approved by Lord Clyde in City of
Edinburgh Council v Secretary of State for Scotland 1998 SC (HL) 33 at page 44 in which he
emphasised the primacy of the decision maker in the assessment of the facts and the weighing
of the considerations. Lord Clyde recognised that it is for the decision maker to decide what
weight should be given to the facts and to any relevant policy considerations. He quotes with
approval the observations by Lord Hoffman in Tesco Stores v Secretary of State for the
Environment at page 780:
“If there is one principle of planning law more firmly settled than any other, it is that
matters of planning judgment are within the exclusive province of the local planning
authority or the Secretary of State.”
207 In relation to the challenge based on the adequacy of reasons, I note that in relation to
statutory provisions which provided that the Secretary of State notify his decision and his reasons
therefor Lord Emslie in Wordie Property Co Limited stated at page 348:
“…in order to comply with the statutory duty imposed upon him the Secretary of State
must give proper and adequate reasons for his decision which deal with the substantial
question in issue in an intelligible way. The decision must, in short, leave the informed
reader and the court in no real and substantial doubt as to what the reasons for it were
and what were the material considerations which were taken into account in reaching it.”
I am of the opinion, however, that these observations of Lord Emslie do not extend to
circumstances where the statutory provisions do not expressly or by implication provide that
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reasons be given.

The decision not to cause a public inquiry to be held
The decision letter
208 In relation to the issue whether a public enquiry should be allowed, it is stated in the decision
letter, 6/4 of process, at page 14:
“As the relevant Planning Authority has not objected to the Application, the Scottish
Ministers have considered all material considerations and have concluded that there is
no need to conduct a public inquiry before reaching their decision. In reaching their
decision they have had regard to all relevant considerations and, subject to the
conditions of this consent and deemed planning permission, are satisfied that it is
appropriate for the Partnership to construct and operate the generating station in the
manner set out in the Application.”

The statutory provisions
209 Section 62 of the 1989 Act deals with public inquiries. Section 62(1A) provides:

“(1A) The Secretary of State may cause an inquiry to be held in any case where he
considers it advisable to do so in connection with any matter relating to the exercise by
him of a function under this Part.”
One of the matters relating to the exercise by the Secretary of State of a function is his grant of
consent under section 36 of the 1989 Act. Schedule 8, paragraph 2 of the 1989 Act states:

“2. Objections by relevant planning authority
(1) Where an application is made to the Secretary of State for his consent under section
36 or 37 of the Act, notice of the application shall be served on the relevant planning
authority.
(2) Where the relevant planning authority notify the Secretary of State that they object to
the application and their objection is not withdrawn, the Secretary of State –
(a) shall cause a public inquiry to be held; and
(b) before determining whether to give his consent, shall consider the objection
and the report of the person who held the inquiry.”
Schedule 8, paragraph 3(2) states:

“(2) Where in the case for an application for consent under section 37 or 27 of this Act –
(a) the Secretary of State is not required by virtue of paragraph 2(2) above to
cause a public inquiry to be held; but
(b) objections or copies of objections have been sent to the Secretary of State
in pursuance of regulations made under this paragraph,
the Secretary of State shall consider those objections, together with all other material

Page 41

considerations with a view to determining whether a public inquiry should be held with
respect to the application and, if he thinks it appropriate to do so, shall cause a public
inquiry to be held, either in addition to or instead of any other hearing or opportunity of
stating objections to the application”

Discussion
210 It is plain that the statutory provisions recognise the importance of the views of the relevant
planning authority. Under and in terms of Schedule 8, paragraph 2(2) , if the relevant planning
authority object to the application and their objection is not withdrawn, the respondents must
cause a public inquiry to be held. In that event there is also provision about matters which the
respondents must take into account before determining the issue. The situation is very different if
there is no objection by the relevant planning authority. In that event there is no obligation on the
respondents to cause a public inquiry to be held. The duties of the respondents are to consider
objections, together with all material considerations. The statutory test for determination as to
whether a public inquiry should be held is if the respondents think it appropriate to do so.
211 Obviously there may be cases, for example, where a relevant planning authority considers
that planning issues are dominant and for that reason alone may object to a particular
application. In such a case the planning considerations may be relevant determining factors
which require to be explored in detail and that may be done at the public inquiry. It is also
obvious however that there may be many cases where the relevant planning authority does not
wish to object and such cases may include circumstances in which the relevant planning
authority has some other interest which they wish to promote. Depending on the circumstances,
this may cause considerable annoyance and upset to the objectors to the proposed development
who wish the issues to be considered in detail at a public inquiry. But no special statutory
provision is made to deal with such cases or to grant some additional rights to objectors.
Parliament could have made provision, for example, to give a right to a public inquiry where a
relevant planning authority had a conflict of interest or other interest such as property interests in
a proposed development. The legislation which regulates this case does not include any such
provisions. The legislation also does not require the respondents to give any reasons for the
decision not to cause a public inquiry to be held.

The grounds founded upon by the petitioners in relation to the decision not to cause
a public inquiry to be held
212 In order to understand the petitioners' case in relation to this issue, it is necessary to have
regard to pleas-in-law 1 to 4. There was a very substantial overlap in the submissions on behalf
of the petitioners in relation to these pleas. It is also important in my opinion to bear in mind that
the petitioners' case in relation to the merits of the decision making (as distinct from the decision
not to hold a public inquiry) is limited to pleas-in-law 5 and 7.

The petitioners' plea-in-law 1
213 Plea-in-law 1 narrates that the respondents, having acted unlawfully in failing to cause an
inquiry to be held before granting consent, the decision and consent should be reduced. It is
impossible to determine from this plea in what respect it is alleged the respondents have acted
unlawfully.
214 According to 35 of process, this plea is based on the submissions that the respondents have
failed to take into account relevant material issues as set out in paragraphs 34 to 37A and 39 and
40 and/or the law based on Binney .
215 Let me deal with the factors relied on by the petitioners. It is plain that the respondents were
aware of both the size of the proposed development and the number of objections. These are
factors which are common to many developments and there is no case law to suggest that these
factors alone or combined must lead the decision maker to grant a public inquiry. The petitioners
make no case intelligible to me to explain why these factors undermine the decision making.
216 In relation to landscape issues, I accept that there was conflicting information and opinion. I
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do not accept however that a public inquiry was necessarily appropriate to enable the
respondents to properly reach a view, bearing in mind that they concede that there is significant
landscape impact. In relation to landscape, the respondents were entitled to make value
judgments about landscape and come to a conclusion that however bad the landscape impact, in
their opinion, other considerations and other values outweighed that. These are value judgments
which lie at the heart of the respondents' decision making. If the respondents consider it is not
appropriate in the circumstances of this case to have a public inquiry to resolve such issues, in
my opinion, that is a matter entirely for them.
217 Another factor relied on is that detailed consideration required to be given to mitigation in
respect of the grouping of individual turbines or groups of turbines. I deal with mitigation issues in
relation to plea-in-law 7.
218 The petitioners also founded upon the alleged failures by Shetland Islands Council as
planning authority and the alleged conflicts of interest. This is a matter which the respondents did
have specific regard to in their decision making about a public inquiry to the extent that they
noted that the complaints which had been made had not been upheld. In my opinion, the decision
of the planning authority not to object remains valid. It was not the subject of judicial review. It
was open to those who felt aggrieved by the decision making of the planning authority to seek a
judicial review of that decision. The Scottish Ministers in my opinion in the absence of a
successful judicial review were entitled to treat the decision as a valid decision. Indeed, I find it
difficult to understand how in this judicial review, I would be entitled to look behind the decision
making of the planning authority and come to some conclusions about it, bearing in mind that the
planning authority are not even party to this action. But that does not mean that I support the
decision of the planning authority.
219 In addition to the petitioners' complaints about the planning authority there are also
complaints about the failure of the respondents to address planning issues, in particular the
issues raised by the Director of Planning in 6/2 of process. In relation to theses submissions it
was not clear to me whether the petitioners were seeking to rely on the provisions set out in
sections 25 and 37(2) of the 1997 Act. I asked for clarification. Senior counsel made a
concession in law (which he appeared to restrict to the proceedings before me) that the
respondents were not required in considering planning permission to apply the criteria set out in
sections 25 and 37(2) of the 1997 Act. Standing that concession, I am not persuaded that there is
merit in the petitioner's submissions about the lack of consideration of planning policy issues in
the decision letter. The general issues underpinning some of the planning policies in relation to
environmental impact and landscape were addressed by the respondents. It is plain that the
respondents considered that there were impacts but that other policy considerations outweighed
these. It was in my opinion properly conceded by senior counsel for the respondents that in a
decision such as this in which “deemed” planning permission is granted, planning considerations
may be relevant and material. It is conceivable that in some circumstances planning issues could
not be properly outweighed by considerations such as employment or energy policies. But no
such case is founded on by the petitioners in this action. I do not understand why, as in this case,
if the decision of the respondents on the merits of the planning issues is not even the subject of a
judicial review challenge, planning issues should be relevant to the decision not to hold a public
inquiry.
220 In considering the submissions on behalf of the petitioners, I accept the general point that
there may be many advantages in a case such as this in holding a public inquiry. Witnesses
would probably be entitled to give evidence. That evidence could be challenged in
cross-examination. A detailed examination of some of the contentious issues would probably be
considered useful by many of the objectors in allowing them to have their points considered and
addressed in detail by an independent inspector. It may be considered unfortunate or unfair by
the objectors that the law does not provide for a public inquiry as a matter of right. But that is the
current state of the law. Indeed, the law, as I understand it, gives the respondents unlimited
discretion (subject to Wednesbury unreasonableness) to come to a view as to whether or not a
public inquiry is appropriate or not. (See R (Redcar and Cleveland Borough Council) v The
Secretary of State for Business, Enterprise and Regulatory Reform and Another [2008] WHC
1847 .
221 All of the factors prayed-in-aid by the petitioners are matters on which the respondents had a
great deal of information. In my opinion a public inquiry is not obviously appropriate as a method
to assist the respondents in resolving the policy and/or legal issues about which they required to

Page 43

form a view. No amount of factual and/or opinion evidence will resolve policy decisions reflecting
major impact on landscape as compared, for example, with what is perceived to be major
economic benefits or longer term environmental benefits or longer term environmental benefits in
relation to climate change. A public inquiry is not designed to focus and resolve legal issues,
although such issues may of course arise in any inquiry. In my opinion the submission on behalf
of the petitioners goes too far by insisting that the only proper method of resolving disputed facts
and/or disputed opinion evidence is by way of public inquiry. There is no such general principle of
law. Binney and the other authorities prayed-in-aid in this chapter by senior counsel for the
petitioners are to be read and understood in the context of the statutory schemes which applied
in the cases. The principles relied on by senior counsel are not of general application to all cases.
The present case has to be determined in the context of the particular statutory scheme which
applied.

The petitioners' plea-in-law 2
222 Senior counsel for the petitioners accepted that the first and second pleas were inter-related.
He appeared to rely on the same factors as he relied on in relation to the first plea-in-law in
advancing his submission that the respondents' decision was unreasonable. In my opinion this
must be taken to mean unreasonable in the Wednesbury sense and this is a high test.
223 Counsel submitted that the respondents could only decide not to hold a public inquiry if the
objects that might have been achieved by the inquiry could be achieved without an inquiry. I have
difficulty in following this submission. This is not a case in which there is any challenge made to
the merits of the decision making except in relation to pleas-in-law 5 and 7. In my opinion the
other pleas-in-law provide a better focus for the challenge which the petitioners wish to make.
Absent any attempt by senior counsel for the petitioners to explain in what way the merits of the
decision making have been undermined by the failure to have a public inquiry, I find it difficult to
understand this submission.
224 I have expressed my views in relation to the respondents' attitude in treating the decision of
the planning authority as a valid decision. This is a separate and distinct point not related to the
merits of the decision making. For the avoidance of doubt, I do not consider that the respondents
were unreasonable in the Wednesbury sense in their approach.

The petitioners' plea-in-law 3
225 As I understand the submission, the petitioners found upon the same factual background
and factors discussed above but this third plea is focussed on the weight the respondents have
given to the issues. The submission is that it falls outwith the reasonable range of weight that
ought to have been given in the circumstances.
226 Weight is a matter for the decision maker, acting reasonably. As Lord Hoffman stated in
Tesco Stores Limited v Secretary of State for Environment 1995 1 WLR 759 at 780:
“The law has always made a clear distinction between the question of whether
something is a material consideration and the weight which it should be given. The
former is a question of law and the latter is a question of planning judgment, which is
entirely a matter for the planning authority. Provided that the planning authority has
regard to all material considerations, it is at liberty (provided that it does not lapse into
Wednesbury irrationality) to give them whatever weight the planning authority thinks fit
or no weight at all. The fact that the law regards something as a material consideration
therefore involves no view about the part, if any, which it should play in the
decision-making process.
This distinction between whether something is a material consideration and the weight
which it should be given is only one aspect of a fundamental principal of British planning
law, namely that the courts are concerned only with the legality of the decision making
process and not with the merits of the decision. If there is one principle of planning law
more firmly settled than any other, it is that matter of planning and judgment are within
the exclusive province of the local planning authority or the Secretary of State.”
I consider this submission to be verging on the unstateable. I specifically asked for clarification
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from senior counsel for the petitioners as to what he relied on in respect of this plea. I consider
the response in 35 of process as vague and general. I can only assume that senior counsel is
referring to the same material which I have addressed in relation to pleas-in-law 1 and 2. Bearing
in mind that I am not persuaded in relation to the first and second pleas-in-law for the reasons
given, all I can say is that I would require submissions with far more focus in relation to some
specific issues where weight was relevant before I might begin to be persuaded to uphold
plea-in-law 3.

The petitioners' plea-in-law 4
227 This relates to the alleged failure by the respondents to give adequate reasons for their
decision not to cause an inquiry to be held. Some legal issues were not in dispute by counsel for
the parties. Firstly that in terms of the statutory provisions the respondents had discretion in this
case to cause a public inquiry to be held. Secondly, senior counsel for the petitioners conceded
that no Article 6 point arose and the pleadings were revised to reflect that.
228 Counsel for the petitioners submitted that despite the terms of the relevant statutory
provisions, the discretion of the respondents is constrained. He submitted that the Ministers could
only decide not to hold a public inquiry if the objects that might have been achieved by the inquiry
could be achieved without an inquiry. The main foundations for this submission relied on were R
v Secretary of State for the Environment ex p Binney , R v Secretary of State for the Environment
ex p Greenpeace (1994) Env LR 401 and R v Secretary of State for Transport (1995) 70 P&CR
161 .
229 I am not persuaded that these cases when properly analysed support the petitioners'
submission. In my opinion all the cases relied on by the petitioners are to be understood and
interpreted within the particular statutory and factual matrix which are specific to the cases. I
consider that the criticisms made by senior counsel for the respondents of this part of the
petitioners' submissions are well founded for the reasons he gives and which I record in
paragraph [161] under reference to Bushell and re Little .
230 I consider that it is plain from the statutory wording in Schedule 8 paragraphs 2(2) and 3(2)
of the 1989 Act that the respondents are given very wide discretion in their decision making and
that the statutory provisions do not require the respondents to give any reasons for their decision
not to hold a public inquiry.
231 The primary submission by counsel on behalf of the respondents was to the effect that this is
a case in which no reason was given by the respondents about the decision not to cause a public
inquiry to be held. I was initially inclined to reject that submission. The respondents in the
decision letter stated there was “no need” to have a public inquiry. If they had said it was “not
appropriate” to hold a public inquiry, I would have agreed without hesitation with senior counsel
for the respondents as such a formulation would be a mere repetition of the statutory wording. In
my opinion such a formulation would not be a reason.
232 I interpret “no need” in the context of this case as meaning that the respondents considered
it to be unnecessary for the determination of the application which was before them and therefore
not appropriate. There are different shades of meaning attached to the words “need” and
“appropriate”. That led me initially to reject the submission. On reflection, however, I consider that
such a rejection would involve applying too strict or high a test to the wording in this decision
letter. I am asked to consider a decision letter drafted in the context of legislation which does not
require reasons to be given for a decision not to hold a public inquiry. My task is not to construe a
conveyancing document or other legal document. In my opinion, the language used in the
decision letter is loosely, even badly expressed, standing the wording of the statutory provisions.
But if I ask whether the respondents intended, by the wording used, to express and give reasons
for their decision, I have no difficulty in concluding that they did not. They had no obligation to
express any reason or reasons and I am persuaded that in this case there was a mere reference
to the statutory formula. This is a case therefore where I consider that no reasons were given. It
is not in my opinion to be regarded as a case where reasons were given.
233 The decision not to cause a public inquiry to be held does not affect any rights of the
petitioners. There is no statutory requirement to give reasons and there is no statutory right of
appeal. No case was cited to me in which, in the area of law with which we are concerned, the
courts have decided that there is such a right. I was not clear whether the submission by senior
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counsel for the petitioners went so far as to say that there was such a right but, if he did, I reject
that submission. It follows that I am of the opinion that the respondents were entitled to make the
decision about the public inquiry and give no reasons if they so wished. I refer to the discussion
by the President of the Queen's Bench Division in R (ex parte Hasan) v Secretary of State for
Trade and Industry [2008] EWCA Civ 1312 .
234 If the respondents did express reasons, I am satisfied that these reasons were to the effect
that they had sufficient necessary information to come to a decision and I am not persuaded they
were not entitled to reach such a decision. In any event, it is for the petitioners to satisfy me that
they have genuinely been substantially prejudiced by the failure to provide an adequately
reasoned decision in relation to the public inquiry. (See Moray Council v Scottish Ministers 2006
SC 691 at paragraph 31). I am not so satisfied. I consider that looking at the decision letter as a
whole, it seems plain that the Scottish Ministers considered that they had sufficient information to
come to a decision. The petitioners have not demonstrated to me why the respondents were not
entitled to conclude they had sufficient information.
235 As a residual submission, counsel for the petitioners submitted that as a matter of procedural
fairness, in order to give an effective right to challenge the decision not to hold an inquiry,
reasons ought to be given. I consider that submission is ill founded. The wording of the statutory
provisions is clear. There is no article 6 challenge. There is no case law advanced by the
petitioners to underpin this bold submission and I do not consider this to be the law.

The Wild Birds Directive 2009
The petitioners' plea-in-law 5
236 One of the major difficulties about this case is that issues about which I was addressed at
length are not addressed at all in the decision letter. That includes, for example, the respondents'
engagement or otherwise with the Wild Birds Directive 2009 and how they applied it, if at all, in
their decision making.
237 In relation to the Wild Birds Directive 2009 , submissions were made to me over some days.
Senior counsel for the petitioners adopted what I considered to be an extreme position to the
effect that as the Directive was not referred to in the decision letter, I was not permitted to
consider legal submissions about the application of the Directive by the respondents in the
circumstances of this case. I do not accept this submission. One of the consequences of a
challenge by judicial review is to focus on the decision making. I consider that counsel are
entitled to seek to explain the decision by explaining in legal submissions the applicable law and
by making reference to information which was properly before the respondents and considered
by them. But in a decision in which the legal issues are not expressly addressed, the law is open
to a number of different interpretations and there is a lack of clarity about what the decision
maker appeared to conclude in respect of the volumes of material available to them, there may
be serious problems for a party adopting such an approach before the court. In my opinion this is
such a case. In other cases where the decision maker by explicit or obviously implied reference
relies, for example, on a policy document or expert opinion or clear legal principles to support the
reasoning there may be little difficulty for a court taking account of such matters.
238 I am in no doubt that the complete failure of the respondents in the decision letter to address
explicitly legal issues arising out of the Wild Birds Directive 2009 and explain their approach to
the decision making in the case has caused great difficulty in understanding and dealing with
their decision. I am of the opinion that there were plainly live issues in this case of a material and
potentially determining nature about whimbrel and the Wild Birds Directive 2009 to which the
respondents ought to have been alerted. The Wild Birds Directive 2009 is part of the essential
legal framework in which the respondents required to determine the case. The respondents in
consequence of devolutionary arrangements are also responsible for the implementation of
obligations under the said Directive. That part of the decision which deals with the reasoning of
the respondents gives no assistance as to how, if at all, conclusions were reached about the
Directive and whimbrel. That absence of explanation in the decision letter may account for the
volumes of information which were placed before me and the time taken in submissions. Senior
counsel for the respondents submitted that the respondents would not be expected to address
explicitly Directive issues as the petitioners in their objections had not even raised these. I do not
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accept this. The responsibility for identifying the correct legal framework lies on the respondents
regardless of the nature of objections. In any event, it is plain from the objections of SNH that
issues relating to the Directive were plainly put in issue. These issues were not without difficulty
and required in my opinion to be addressed in some rational way.
239 It was part of the submission on behalf of the respondents that it is not necessary for the
decision maker to make express reference to the legal duties incumbent upon him, provided that
those duties have in substance been complied with. Reference was made to Hulme v Secretary
of State for Communities and Local Government [2010] EWHC 2386 .
240 Hulme was a case in which planning permission had been granted in relation to a 200
hectare site for nine three-bladed wind turbines. The inspector had provided a detailed decision
letter of some 55 pages in which he identified the main issues supported by detailed reasoning.
The structure and detail of the inspector's decision letter bears little resemblance to the decision
letter in this case. There was an issue about bats and habitats regulations. It was submitted that
the Conservation (National Habitats) Regulations 1994 , as amended, applied having transposed
the Habitats Directive 92/43/EEC and that this raised certain questions to be answered by the
inspector. It was submitted that the inspector did not engage with Article 12 issues and that
therefore there was a fundamental error of law. From the facts found, the deputy High Court
judge was able to conclude that the inspector had engaged with the Directive and regulations
despite not being asked to do so by any party to the inquiry. The fact that the inspector did not
identify either the Directive or Regulations by reference was considered not surprising in the
circumstances, but the deputy High Court judge was able to conclude that the inspector clearly
had in mind the importance of the presence of a European protected species on the development
site in reaching his planning decision. In paragraph 94 she quoted with approval the opinion of
the judge in the High Court in R (Woolley v Cheshire East Borough Council [2009] EWHC 1227 :
“In my view, that engagement involves a consideration by the authority of those
provisions and considering whether the derogation requirement might be met … but the
point is that it is only by engaging in this kind of way that the authority can be said to
have any meaningful regard for the directive.”
On the facts before her, she concluded that the inspector did not expressly address the steps
allowing for derogation under the appropriate regulation but he did not have to deal with them in
the same degree of detail as he was not the appropriate authority considering whether to grant a
licence under the regulation. The issue is whether he dealt with the substance of the requirement
sufficiently to comply with his obligations under the regulations. She made reference to his
express reference to the Habitats Regulations 1994 and various other matters which led her to
conclude that the inspector had substantially complied with the requirements of the regulations
(paragraphs 95-97).
241 In this case I consider whether in the absence of any express consideration by the
respondents of the Wild Birds Directive 2009 it is possible on a fair reading by an informed reader
to determine from the decision letter, 6/4 of process, that there has been a proper consideration
and meaningful engagement and regard for the terms of the Wild Birds Directive 2009 as
properly interpreted to enable me to conclude that the respondents have complied with the said
Directive.
242 The advice about the 2009 Directive which was given to Scottish Ministers was never
revealed to me, therefore I am not in a position to gain any help from that advice. I am unable to
infer from the title reference to Wild Birds Directive , which was the only part of the advice which
was left unredacted, whether the advice was to the effect that the Directive must be applied or
not. Obviously no assistance can be derived from redacted text.
243 I am left therefore with the disputed submissions about the interpretation of the Wild Birds
Directive 2009 . I will now address these submissions and consider the interpretation of the
Directive to see if that assists me.

The Wild Birds Directive 2009: Interpretation
244 The interpretation of the Wild Birds Directive 2009 is a central issue in this case at least so
far as the petitioners are concerned. I have attempted to interpret this Directive bearing in mind
the various submissions put forward by counsel and which I have summarised above.
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245 Senior counsel for the interested party referred me to the European Commission proposal
dated 20 December 1976, which predated the Wild Birds Directive 1979 , 13/12 of process. I
regard this as equivalent to draft legislation and the terms of the Directive as later implement
were changed. I do not regard this as an instrument on which I can rely for authoritative guidance
in interpreting the Wild Birds Directive 2009 .
246 It was not disputed that at the date of the decision letter, Articles 1 to 3 and 4(3) and (4) were
not transposed into domestic legislation and were directly effective.
247 The Directive sets out in paragraphs (1) to (1)8 of the preamble the various reasons and
purposes underlying the Directive. Paragraphs (3) to (8) should be noted in the context of the
present case. Concerns include “ … the decline in numbers … ” “a cross border problem”, “ …
the repercussions of man's activities and in particular the destruction and pollution of their
habitats … “, “the need for scientific research to assess the effectiveness of conservation
measures”. Paragraph (8) states:
“The preservation, maintenance or restoration of a sufficient diversity and area of
habitats is essential to the conservation of all species of birds. Certain species of birds
should be the subject of special conservation measures concerning their habitats in
order to ensure their survival and reproduction in their area of distribution. Such
measures must also take account of migratory species and be coordinated with a view
to setting up a coherent whole.”
248 Article 1 defines the scope and provides that the Directive “shall apply to all species of
naturally occurring birds in the wild state … their eggs, nests and habitats”. In my opinion the
scope of Article 1 extends beyond protection of habitats. The protected birds include all wild
birds' species as defined. The Article is not limited to Annex 1 and 2 species but also does not
exclude them. Annex 2 species includes whimbrel (numenius phaeopus) which is a regularly
occurring migratory species.
249 Article 2 provides:
“Member States shall take the requisite measures to maintain the population of the
species referred to in Article 1 at a level which corresponds in particular to ecological,
scientific and cultural requirements, while taking account of economic and recreational
requirements, or to adapt the population of these species to that level.”
250 There was a significant dispute about the interpretation of Article 2 . I was not entirely clear
whether the respondents accepted that Article 2 involved an obligation to maintain the population
of the species at a level as specified. If they did accept that, counsel for the respondents
submitted that any obligation could be avoided or derogated from, as in this case, because it was
“outweighed by the benefits of the development project including reasonable energy generation
and the support this offers to tackling climate change and meeting EU climate change
obligations”. Counsel for the respondents made reference to a balancing exercise. In the course
of that balancing exercise requisite measures to maintain the population might not be taken
because some other factor such as energy production and climate change is given priority by the
decision maker. In that situation counsel for the respondents submitted that the Member State
would not be in breach of Article 2 because there were escape routes in Article 2 which entitled
the decision maker to reach a decision which did not maintain the population of species as set
out in Article 2 . He submitted that all and any of the requirements ecological, scientific, cultural,
economic and recreational could form part of this balancing exercise and result in a failure to
maintain the population of the species to a level if those requirements were given more
importance in the discretionary decision of the decision maker.
251 Counsel for the interested party reached the same conclusion as counsel for the
respondents, albeit she restricted the balancing exercise to economic and recreational
requirements. She adopted the view expressed by the Law Commission in England and Wales to
the effect that the Directive did not specify an absolute level of protection but allows a balance to
be struck. Article 2 sets out a general objective which might not be achieved in a particular case
because of economic and recreational requirements. She did not I think accept that ecological,
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scientific and cultural requirements related to the balancing exercise in deciding what, if any,
measures are to be taken.
252 The petitioners submitted that Article 2 was an obligation which required to be fulfilled, albeit
the measures to fulfil the obligation involved discretionary choices as to how to fulfil Article 2
taking into account economic and recreational requirements.
253 Let me comment firstly on the Law Commission Consultation Paper No 206 (13/15 of
process), relied on by senior counsel for the interested party. The paper considers some of the
circumstances where a specific level of protection is required by EU law.
254 The Law Commission in chapter 2 of said paper gives a very useful overview of the
international obligations placed on the domestic law of England and Wales as a result of either
international agreements or EU law. These international law obligations are also applicable to
Scotland and provide a context to the Wild Birds Directive as first promulgated, which is
described by the Law Commission as the first piece of EU legislation specifically focussed on
conservation following discussions and agreements at international level (paragraph 2.36).
255 In paragraphs 2.40 — 2.90, there is a discussion of the Wild Birds Directive 2009 as
consolidated and amended. The Law Commission recognises that habitats are relevant and
included in the Wild Birds Directive but decided that was beyond the scope of their discussion
paper. The Law Commission describe Article 2 as the “key obligation placed on Member States
by the Directive”. They state this allows a balance to be struck in the protection of wild birds,
taking into account economic and recreational requirements in relation to the maintenance of a
population level. There is no consideration given to issues which may arise such as whether a
Member State is entitled to do nothing to maintain a particular species' population level because,
for example, it is too expensive or allow a development project even if that results in a failure to
maintain the population of the species to the required level because the project is considered to
contribute to climate change targets.
256 No reference is made by the Law Commission to R v Secretary of State for Environment exp
RSPB [1996] ECR 1–3805 , the Lappel Bank case. This case was the only case law to which I
was directed by counsel which dealt with Articles 2 and 3 . Senior counsel for the petitioners
relied on the opinion of Advocate General Fennelly and the judgment of the Court of Justice in
said case. He submitted that both supported his interpretation of the Wild Birds Directive 2009 .
There was detailed criticism of his approach by the respondents. Senior counsel for the
respondents supported a different interpretation of the relevant provisions of the Directive. He
submitted that the Advocate General's proposed distinction and interpretation cannot be
maintained. His submissions on this point are summarised in paragraphs 46 to 53 of 26 of
process, albeit it is also necessary to consider the submissions in paragraph 53 to 66 to
understand their full context.
257 In summary, the fundamental dividing line between the interpretation put forward by the
petitioners compared with that advanced on behalf of the respondents and interested party is that
the petitioners maintain that Article 2 sets down a common standard which requires to be met
that the population of the species, in this case whimbrel, are to be maintained at a level which
corresponds in particular to ecological, scientific and cultural requirements and that obligation
rests on the State. In the context of devolution the respondents are responsible for
implementation of the Directive. The petitioners submit it is not a balancing exercise of the type
described by the respondents' counsel, and that the reference to taking into account economic
and recreational requirements relates not to the standard which must be maintained but relates
to the measures to be adopted. No fixed measures are specified. There is discretion in how
Article 2 is to be implemented but not discretion as to whether it is to be implemented or not.
258 In contrast, the respondents submit that the reference to maintaining the population in Article
2 is subject to other considerations (about which counsel for the respondents and interested
party disagreed) but at a minimum included economic and recreational requirements. It is a
balancing exercise. Counsel for the respondents submitted that in the balance which could be
weighed against maintenance of the population, ecological requirements could be taken into
consideration. This was the explanation given by counsel to explain the way in which the
respondents had approached the issues in the case. The final position of the respondents was to
say in effect that wind farm energy production contributing to climate change targets
out-balanced or outweighed “the obligation” of maintaining the population of whimbrel to the level

Page 49

specified in Article 2 . It should be noted that this is a reference to the reason given by the
respondents at page 11 of the decision letter, 6/4 of process.
259 I accept that in the Lappel Bank case, Advocate General Fennelly was not focussing directly
on Article 2 but was seeking to interpret the obligations of Member States under Article 4 . In
considering that issue however, he adopted a purposive interpretation of the Directive and
considered in detail the interrelationship of the various Articles in context. He is clearly of the
view that the proper interpretation of Article 2 , for the reasons he gives, is that the consideration
of economic and recreational issues comes in at the stage of implementation measures and not
at the stage of maintaining the standard set down in Article 2 .
260 I accept that the Court of Justice in the Lappel Bank case in considering the reference was
also focussing on Article 4 . But, as I read the judgment, particularly in paragraphs 24 and 25, the
court accepted the analysis clearly set out by the Advocate General.
261 Advocate General Fennelly at paragraph 15 describes Article 2 as one of the central
provisions. At paragraph 29, he refers to the view expressed by the United Kingdom government
that the Directive must be viewed within an economic and not a solely ornithological context. The
said submissions put forward on behalf of the UK government were not upheld in that case. In
dealing with the particular issue of the interpretation of Article 4 , the Advocate General stated in
paragraph 40 that “in order to answer the question in relation to Article 4 , it will be necessary to
interpret Article 2 of the Directive and examine its application to the habitats provisions of the
Directive, Articles 3 and 4 . There then follows a detailed analysis of the United Kingdom
government's position in the case.
262 From paragraph 45 onwards, the Advocate General deals with the history and context of the
Wild Birds Directive . He concludes that the context of the Directive is predominantly ecological,
even if it takes account of economic considerations in certain circumstances. At paragraph 51 he
states:
“The general scheme of the Directive is based on a series of carefully graduated
obligations and prohibitions which are phrased in sweeping terms, but which are
accompanied, where appropriate, by express exceptions and derogations to which the
Member States may resort, only under the conditions specified in each case.”
At paragraph 54 he considers that the Directive has itself established the requisite balance
between economic and ecology issues. He refers to the view of the United Kingdom to the effect
that the fixing of the balance as regards habitats protection for all species of wild birds is left to
the Member State. He comments that in support of this view the United Kingdom relies primarily
on the text of Article 2 as interpreted by the court, and on the extent of the discretion enjoyed by
Member States, respectively under Article 3 . This submission of the UK is rejected by the
Advocate General. He concludes that the Directive itself fixes the population level which Member
States must maintain or achieve. He emphasises in paragraph 57 that Member States are to take
account of economic and recreational requirements in the measures they adopt in accordance
with the Directive to attain these levels. He discounts a literal construction of Article 2 in
paragraph 58 . He deals with the interpretation of Article 2 and the case law in paragraph 59. He
rejects the United Kingdom's interpretation of the case law in paragraph 60.
263 In my opinion the interpretation and analysis put forward to me on behalf of the respondents
and interested party do not give sufficient weight to the significance and reasoning in the opinion
of the Advocate General and more generally to the purpose of said Directive. I do not accept that
the court departed from the opinion of the Advocate General. The judgment followed the
reasoning of the Advocate General, albeit the focus of the court was on Article 4 .
264 So adopting a purposive interpretation, what does Article 2 mean? In my opinion it imposes
an obligation “to maintain the population of the species” at a level as specified in Article 2 . The
alternative obligation in Article 2 is to adapt the population of the species to said level. Article 2 is
directed to numbers in the sense of population of the species and not at habitats, albeit one of
the many concerns re population levels may be habitats. I merely comment in passing that what
that level is supposed to mean in terms of Article 2 may cause some difficulty of interpretation
and may be the subject of factual dispute. To maintain the population of species or to adapt to
the level is the obligation. Bearing in mind the preamble, I consider that this is to be interpreted
as a reference to a conservation level where the particular wild birds species has sufficient
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numbers to be capable of survival and reproduction in the Member State or more particularly in
their area of distribution in the Member State. In this particular case it does not matter which
interpretation is adopted as 95% of the population of whimbrel in the Member State are in
Shetland. In my opinion it is no answer to Article 2 to say that the particular species of bird is in
very large numbers elsewhere outwith a Member State. I also observe that the wording “to
maintain” is, in my opinion, directed to the present situation not the distant future. It may be that
reducing the effects of climate change may have a long-term beneficial effect on population
numbers. That was the hypothesis put to me by the respondents. But in my opinion pursuing that
objective does not in my opinion fulfil Article 2 if nothing is done to maintain the population of the
species in the present. In my opinion Article 2 is intended to oblige Member States to take
requisite measures to achieve the population level of the species as intended in the Directive.
There is a recognition in Article 2 that Member States may differ in how they achieve the level.
That explains why discretion is given to Member States to take into account economic and
recreational requirements which may vary. As I interpret Article 2 , there is a level enshrined in an
obligation. It does not mean that Member States have a “let out clause” or some form of
derogation so that an individual Member State, citing economic or recreational requirements or
something else, can avoid taking the requisite measures to achieve the level. The measures
taken to achieve that may vary as Members States are given discretion as to how to achieve the
level. In my opinion Article 2 is more than an aspiration. It is not merely a general provision to be
fulfilled by a Member State by carrying out obligations in other Articles in the Directive. It is not an
obligation which can be avoided or circumvented because a Member State gives greater weight
or importance to other considerations.
265 In the course of their submissions, the respondents emphasised that Article 2 is not
restricted to Annex 1 and Annex 2 birds but applies to all naturally occurring birds in the wild
state in the European territory of the Member States. Counsel submitted that because of the very
wide scope of the birds covered, this would place great difficulties on Member States in fulfilling
the terms of Article 2 if it was not interpreted in the way which he put forward. Without detailed
factual information, I cannot comment on this submission. I merely observe that many of the
species which are common may be in such large numbers that nothing requires to be done to
maintain the population in the sense envisaged by Article 2 . Many types of adverse development
may not affect that. In my opinion the scope of Article 2 covers both Annex 1 and Annex 2 birds,
as well as more common species. If the interpretation of the respondents and interested party is
correct, that means that Annex 1 and Annex 2 birds also have no effective protection under
Article 2 . Their protection would be dependent only on Article 4 in relation to special protection
areas even if at the time they needed protection they were not located in whole or in part in the
special protection area and the special protection area for some reason was not in fact effective
for their protection.
266 Article 3 relates to the species of birds referred to in Article 1 , ie all wild birds' species as
defined:
“In the light of the requirements referred to in Article 2 , Member States shall take the
requisite measures to preserve, maintain or re-establish a sufficient diversity and area of
habitats for all species of birds referred to in Article 1 … ”
In terms of Article 3(2)(b) this includes “upkeep and management in accordance with the
ecological needs of habitats inside and outside the protected zones”. The interpretation to be
given to Article 3 is related to the interpretation given to Article 2 . I refer to the opening words of
Article 3 which refers back to Article 2 . The focus of discussion before me related to Articles 2
and 4 . As I understand the position of the respondents and interested party however, the
submissions which they made in relation to Article 2 apply also to Article 3 . For the reasons
which I discussed above, I do not accept that this is another Article which can be avoided by a
balancing exercise or treated as an aspiration. This may be relevant as the starting point of the
respondents' consideration is that they would not be doing anything to assist whimbrel by habitat
management on the proposed development site.
267 Article 4(1) makes provisions in respect of Annex 1 birds (not whimbrel) directed to special
conservation measures relating to their habitat in order to ensure their survival and reproduction
in their area of distribution. One of the matters to be taken into account in terms of Article 4(1)(c)
are species considered rare because of small populations or restricted local distribution. It is
provided that

Page 51

“Member States shall classify in particular the most suitable territories in number and
size as special protection areas for the conservation of these species in the
geographical sea and land area where this Directive applies”.
This is a specific obligation which specifies the measures to be taken by the Member State. The
Member State does not have any discretion about the measures to be taken based on economic
or other considerations. This is in contrast to Article 2 . The obligation cannot be fulfilled by some
other measure as an alternative. This contention was rejected by the Court of Justice in
Commission of the European Communities v Kingdom of the Netherlands ECR 1998 page
1–03081, paragraph 55. Because Article 4 was regarded as such an onerous obligation, some
relief was introduced by provisions in the Habitats Directive (92/43/EEC) imported into the Wild
Birds Directive 2009 .
268 Article 4(2) states:
“Member states shall take similar measures for regularly occurring migratory species not
listed in Annex 1 , bearing in mind their need for protection in the geographical sea and
land area where this Directive applies, as regards their breeding, moulting and wintering
areas and staging posts along their migration routes. To this end, Member States shall
pay particular attention to the protection of wetlands and particularly to wetlands of
international importance.” The underlining is mine.
I consider that the “similar measures” specified refer back to Article 4(1) and refer to “special
conservation measures concerning their habitat in order to ensure their survival and reproduction
in their area of distribution”.
269 As I interpret Article 4(2) in the present case, the general obligation which falls upon Member
States is to take similar measures for special conservation of whimbrel concerning their habitat in
order to ensure their survival and reproduction in their area of distribution. The Court of Justice in
Commission of the European Community v French Republic ECR 1999 page 1–01719
considered in paragraph 21 that Article 4(1) and (2) of the said Directive requires the Member
States to provide SPA's with a legal protection regime that is capable in particular of ensuring
both the survival and reproduction of the birds species listed in Annex 1 and the breeding,
moulting and wintering of migratory species not listed in Annex 1 which are, nevertheless, regular
visitors. There was no consideration in that case of the meaning and effect of Articles 2 and 3 .
270 In this case it was not disputed that whimbrel are located both on the Fetlar SPA site and on
the proposed development site. Both SNH and the expert instructed by the interested party
seemed to accept that whimbrel (despite the existence of the Fetlar Special Protection Area) at
the time of the decision and before any development were not in favourable conservation status
either in the UK or in Shetland. That appears to me to raise an issue as to whether the
designation of the Fetlar Special Protection Area was fulfilling the duty on the respondents under
Article 4(2) .
271 It was not disputed by any of the parties that the obligation in Article 4(2) required to be
fulfilled by the respondents. The respondents and interested party submitted that this obligation
had been fulfilled as there had been designation of the Fetlar site as a special protected area for
certain species including whimbrel. In my opinion the respondents required to address the issue
of whether the Fetlar Special Protection Area had fulfilled that duty under Article 4(2) in respect of
whimbrel and, if not, what the implications of that were for the decision making in this case. I do
not consider that mere designation of the site exhausts the obligation if the designation does not
achieve the objective in respect of whimbrel. Theoretically there might require to be consideration
of whether, under domestic legislation, the Fetlar site requires to be extended or re-designated
for whimbrel. If not, how in the circumstances is Article 4(4) to be fulfilled? In my opinion the
decision maker responsible for implementing obligations under the Directive must give some
indication that they have addressed the issues as envisaged in the Directive. In cases in which
the objectives of the Directive are fulfilled, it may be a complete answer that the Annex 1 or
Annex 2 birds are sufficiently protected in terms of the Directive by virtue of the SPA site. But
taking into account the problems with the existing conservation status of whimbrel, this does not
appear to be such a case. If it is such a case, there is no reasoning given by the respondents to
explain why the Fetlar SPA site in this case provides sufficient protection and exhausts their

Page 52

obligation under Article 4(2) of the Directive, according to them.
272 Article 4(4) provides that Member States shall take appropriate steps to avoid pollution or
deterioration of habitats or any disturbances affecting the birds as far as these would be
significant having regard to the objectives of Article 4 and outwith these protection areas “shall
also strive to avoid pollution or deterioration of habitats”. It should be noted there is no reference
in Article 4(4) to any of the requirements in Articles 2 or 3 . It follows that there can be no
argument about a balancing exercise in relation to Article 4(4) . In my opinion Article 4(4) places
additional obligations on Member States in relation to pollution or deterioration of habitats in or
outwith protection areas, albeit this is described as “striving to avoid pollution or deterioration of
habitats” outwith protection areas. In Article 4(4) there are no specified measures. It may be
somewhat difficult to assess and enforce a remedy for breach of Article 4(4) but I consider this
more than an “aspiration” as interpreted by the respondents.
273 Article 5 is not directly applicable.
274 Article 6 is not relevant to the present case.
275 Article 7 is also not relevant. It is the case that whimbrel as an Annex 2 bird may be hunted
under national legislation under certain circumstances. The low numbers of whimbrel in the UK
might prevent reliance on Article 7 but in any event, under UK legislation, whimbrel may not be
hunted in the UK.
276 Article 8 is not relevant.
277 Article 9 permits Member States to derogate from the provisions of Articles 5 to 9 where
there is no other satisfactory solution and sets out specified reasons. I regard the grounds for
derogation as limited. There is no submission made in this case that derogation under Article 9 is
relevant to the present case. Derogation is not relied on in the decision letter.
278 Article 10 provides that Member States should encourage research and any work required
as a basis for the protection, management and use of the population of all species of bird
referred to in Article 1 .
279 The remaining Articles are not directly relevant but Articles 12 and 13 should be noted.
Article 12 relates to the reporting obligations of Member States and Article 13 provides:
“Applications of the measures taken pursuant to this Directive may not lead to
deterioration in the present situation as regards the conservation of the birds referred to
in Article 1 .”
I was not addressed about Article 13 so I merely observe in relation to this, that there is an issue
as to whether longer term measures such as reducing the effects of climate change may be
implemented if that causes deterioration in the present situation as regards the conservation of
the species of birds.

Relevance of the Wild Birds Directive 2009 in this case
280 In this case senior counsel for the respondents and the interested party submitted that it
does not make any difference or is irrelevant if their analysis of the Wild Birds Directive 2009 is
wrong as I have concluded above.
281 The primary position of the respondents and interested party was that in view of the
conclusions of fact made by the respondents, the said Directive is irrelevant to the present case.
This makes me question whether the respondents did engage with the Directive or whether they
assumed it was irrelevant or not necessary for them to engage with the Directive. Both counsel
for the respondents and the interested party found upon the conclusion of the respondents at
pages 10–11 that “Ministers are not satisfied that the estimated impact of the development on
whimbrel demonstrates such a level of significance”. That is a reference to a significant impact of
national interest on the conservation status of the national population of whimbrel.
282 The section of the decision letter dealing with whimbrel at pages 10 to 11 was the subject of
detailed criticism from the petitioners' counsel and detailed attempts to support the reasoning of
the respondents from the other counsel. If one strips all the detail away, it is plain that this is a
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case in which it appears not to be disputed by anyone that whimbrel are a declining species in
the UK with approximately 95% of 290 breeding pairs in Shetland. The expert instructed by the
interested party considers that pre-development the whimbrel are below conservation level. The
information in the environmental statement provided by the interested party to the respondents is
to the effect that pre mitigation by the HMP there is a potentially significant impact of the
proposed development (A11–128). That impact according to the respondents' expert will exist but
for the mitigation which the habitat management plan is said to provide.
283 I cannot understand what the respondents conclude about the pre-development status of
whimbrel. No reasons are given for disagreeing with the SNH view. It is also impossible to
determine from the words used by the respondents what they mean. In particular it is impossible
to determine what conclusion, if any, they reach about whether the population of the whimbrel
species is or is not at a level consistent with Article 2 pre-development. It is not clear whether the
opinion of the expert instructed by the interested party is being accepted by the respondents. He
appears to accept that pre-development the population is below conservation level. His opinion
proceeds (even on lesser figures, ie 3.7 bird kill, than those which are ultimately adopted by the
respondents) that there is an adverse impact described as significant pre mitigation. I am left
therefore unclear what the respondents mean when they say they are not satisfied about the
level of significance. What level of significance do they conclude that the impact of the
development will have and on what evidence do they proceed? And how have they addressed, if
at all, the Wild Birds Directive 2009 in reaching their conclusions?
284 A major disputed issue as between SNH and the interested party is whether the HMP can be
taken into account at all as mitigation because of all the unknown factors. In my opinion SNH
make it plain that it is the unknown factors which make it inappropriate to take into account HMP.
The respondents plainly disagree with that and do take it into account. They seem to consider
that the overall effect over the lifespan of the wind farm, ie 25 years, would provide some
mitigation. There is no explanation as to why the respondents conclude in a situation where it is
not disputed that the reasons for the whimbrel decline are not known and the habitat
management plan is untried and untested in Shetland in relation to whimbrel, that the HMP would
provide some unspecified level of mitigation. I consider that SNH make it perfectly plain that so
far as whimbrel are concerned, the HMP cannot amount to mitigation.
285 Apart from these problems, in my opinion the fundamental difficulty for the respondents is
that any assessment of the facts requires to be undertaken taking account of the Wild Birds
Directive 2009 . In my opinion that should be the starting point for consideration of the facts by
the decision maker and there is no suggestion in this decision that was done. The assessment
which requires to be done is not a pure question of fact in the abstract.
286 As I interpret Article 2 , there is an obligation to take requisite measures to maintain or to
adapt the population of whimbrel to an appropriate level as set out in Article 2 . This would in my
opinion involve addressing the issue of what is required by Article 2 in respect of whimbrel in this
case. There are obligations to be addressed also under Articles 3 and 4
287 I do not therefore accept that the issues for the respondents to consider are solely factual
issues. It appears to me the issues involve matters of mixed fact and law which have not been
addressed by the respondents. If the issues have been addressed by the respondents, I am
unable to understand how the proper legal interpretation has been applied. It appears to me that
the respondents have not properly engaged with the Directive in any meaningful way that I can
understand in order to reach a conclusion about the facts in the context of the Directive.
288 To the extent that the respondents address the matter, if at all, at a later stage, it is in the
context of a balancing exercise where the respondents consider that the level of impact on the
conservation status of whimbrel “is outweighed by the benefits of the project, including the very
substantial renewable energy generation the development would bring and the support this offers
to tackling climate change and meeting EU climate change targets” (page 11 of the decision
letter). For the reasons I have given I do not consider that Articles 2, 3 or 4 authorise this kind of
balancing exercise which enable the obligation to be defeated. Even if I was wrong about that, I
do not accept that the factors specified in Article 2 , which refer to “taking account of economic
and recreational requirements”, include renewable energy generation and the support this offers
to tackling climate change as specified by the respondents in this case. As I understand Article 2
, the reference to ecological, scientific and cultural requirements relates to the level referred to in
Article 2 . The factors to be taken into account, if there is a balancing exercise, are economic and
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recreational requirements in relation to measures.

Conclusions re plea-in-law 5
289 I am unable to identify any meaningful engagement by the respondents with Articles 2, 3 and
4 . Further, I do not accept the legal submissions of the respondents and interested party to the
extent which I have explained. I am not satisfied that the respondents have complied with their
obligations under the Wild Birds Directive 2009 .
290 I consider that the interpretation of the Wild Birds Directive is not without its difficulties. But in
circumstances where the Directive applies and is relevant to a determining issue, I am of the
opinion that it is necessary for a decision maker in a case such as this to engage with the
Directive and make it plain, at least in general terms without giving a legal treatise in what way
the Directive was or was not applied and that it was properly applied. I do not consider that is a
high or unreasonable standard to expect. As I have observed earlier in this opinion, this case
involves a very large, multimillion pound development with important consequences. I was
advised on a number of occasions by senior counsel for the respondents that the respondents
had the assistance of a specialist team of civil servants with access to specialist legal advice. In
my opinion the legal framework of the decision making and the approach adopted by the decision
maker in relation to a determining issue in a case such as this requires to have some
transparency. Despite the efforts on the part of counsel for the respondents and interested party,
I have come to the conclusion for the reasons expressed above that there is merit in the
submissions of the petitioners in so far as they are directed to a failure by the respondents to
take proper account of their obligations under the Wild Birds Directive 2009 .
291 Insofar as some of this material bears upon the petitioners' submissions in relation to
pleas-in-law 1 to 3, I consider that a public inquiry is not a necessary or useful way to resolve
these issues.

The devolution issue
The petitioners' plea-in-law 6
292 In my opinion there is nothing new to be addressed by me in relation to plea-in-law 6. The
petitioners adopt the submission in paragraph 8(g) of the petition in support of plea-in-law 6 The
petitioners' submissions in relation to plea-in-law 6 are dependent on issues which I have
considered above, mainly a consideration of the Wild Birds Directive 2009 . In relation to
paragraph 8(g)(i), (iii) and (iv) I consider that it is not for me to anticipate or speculate about what
decision the respondents might properly reach if they applied the law correctly to the facts found
by them, asked the correct legal questions and applied the correct legal principles. I therefore
consider that it would be premature to reach any conclusion about the devolution issue raised by
the petitioners. I consider that at this stage the appropriate remedies for the petitioners are
available in respect of pleas-in-law 8 and 5.

The reasons challenge in relation to the merits of the case
The petitioners' plea-in-law 7
293 Plea-in-law 7, like plea-in-law 4, focussed on a challenge to the reasons given. I consider
that there is an important distinction to be made in respect of plea-in-law 7 which relates to the
merits. I consider that reasons do require to be given by the respondents if the issue is properly
regarded as a determining issue. That is in contrast to the situation relating to the decision in this
case not to hold a public inquiry.
294 There is a consideration of the law in South Bucks District Council &c v Porter (No 2) [2004]
1 WLR 1953 . At paragraph 36 Lord Brown of Eaton-under-Heywood stated:
“36. The reasons for a decision must be intelligible and they must be adequate. They
must enable the reader to understand why the matter was decided as it was and what
conclusions were reached on the ‘principal important controversial issues’, disclosing
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how any issue of law or fact was resolved. Reasons can be briefly stated, the degree of
particularity required depending entirely on the nature of the issues falling for decision.
The reasoning must not give rise to a substantial doubt as to whether the
decision-maker erred in law, for example by misunderstanding some relevant policy or
some other important matter or by failing to reach a rational decision on relevant
grounds. But such adverse inference will not readily be drawn. The reasons need refer
only to the main issues in the dispute, not to every material consideration. They should
enable disappointed developers to assess their prospects of obtaining some alternative
development permission, or, as the case may be, their unsuccessful opponents to
understand how the policy or approach underlying the grant of permission may impact
upon future such applications. Decision letters must be read in a straightforward
manner, recognising that they are addressed to parties well aware of the issues
involved and the arguments advanced. A reasons challenge will only succeed if the
party aggrieved can satisfy the court that he has genuinely been substantially prejudiced
by the failure to provide an adequately reasoned decision.”
That is plainly a useful if not exhaustive summary of the law and I am happy to adopt it in relation
to this chapter of the case.
295 In considering the written submissions by senior counsel for the petitioners in 35 of process
explaining plea-in-law 7, he submits that plea-in-law 7 is self-explanatory. This is not helpful. In
the course of his submissions, counsel made some general submissions about the difficulties of
considering mitigation proposals, for example, in relation to individual householders and groups
of turbines. He made many detailed submissions about the habitat management plan which the
interested party put forward as a form of mitigation. There were also references made to the SNH
correspondence where SNH were concerned about further mitigation which might be considered
and developed. There may be other aspects of mitigation which were referred to briefly.
296 There was dispute between the parties as to what reliance I should place on the cases of R
(Hart District Council) ; R (Akester) and R (Jones) . I consider that senior counsel for the
respondents is correct to emphasise that the comments in these cases about the role of a
statutory body such as SNH require to be understood in the context of the particular statutory
scheme which is being applied and the particular statutory role at the time of the relevant body.
Nevertheless, I consider that the role and expertise of SNH in the present case is important and
one might reasonably expect to find some reasons for rejecting facts and opinion evidence given
by SNH if related to a determining issue in the case.
297 I think it is plain from my opinion in relation to the competency issue that I consider the
statutory framework of Schedule 9 to be very important. That includes the obligation to mitigate
with an obligation to consider mitigation placed on the respondents. The decision letter refers in
terms to Schedule 9 . It is difficult to read the decision letter as engaging explicitly with the
Schedule 9 mitigation duties. I accept that there is discussion by the respondents in relation to
the habitat management plan and engagement may be implied in respect of that. I note also, for
example, the concern expressed by the official in 7/22 of process about the need for more
information when SNH were raising issues about specific mitigation measures. The response
from SNH confirms that there is sufficient information for the purposes of the EIA 2000
regulations. On that basis it appears the development of specific mitigation measures proceeded
no further. Mitigation appears to fade out of consideration. In the context of the specific statutory
structure of Schedule 9 , one might expect the respondents to address specific issues about
mitigation in applying Schedule 9 . That is not done.
298 One of the reasons I consider it would have been of advantage to have a final determination
about the competency issue before considering the merits in relation to this petition is the
confusion which I consider surrounds the legal framework. The respondents' position put forward
by senior counsel was that addressing the case under and in terms of the EIA Regulations 2000 ,
was equivalent to addressing issues in the case under the statutory framework of Schedule 9 .
For the reasons discussed above, I do not accept that. The further submission by senior counsel
for the respondents was that if his legal submissions about competency were correct, there was
therefore no duty on the respondents to consider the case under reference to Schedule 9 . He
submitted that nevertheless the respondents did so. In my opinion there is some confusion as to
what the respondents were doing in this case and the legal framework which they ought to have
applied. I refer to my discussion in the competency chapter.
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299 I am not prepared however to uphold plea-in-law 7 on the basis of the unfocussed
submissions on behalf of the petitioners about mitigation and Schedule 9 . I can understand the
general complaint on behalf of the petitioners that there might be discussion and dispute about
how mitigation might be achieved in a particular case in relation to a particular turbine or groups
of turbines, but that is far too vague to enable some remedy to be achieved by judicial review.

Reference to the Court of Justice
300 In the course of his submissions, senior counsel for the petitioners made what I regarded as
a somewhat tentative proposal that I should refer the disputed issues about the Wild Birds
Directive 2009 to the Court of Justice of the European Union. Any reference was opposed by the
other parties.
301 As my opinion is not final, I have discretion whether to make a reference. I declined to make
a reference. This is a case in which the respondents, in my opinion, have not meaningfully
engaged with the Wild Birds Directive 2009 . There are disputes about interpretation but these
may be resolved in the course of these proceedings or an appeal. There was no agreement or
clarity about the questions to be referred.

Disposal
302 I hereby appoint the case to the By Order roll to allow parties to address me about the terms
of the interlocutor and expenses.
(c) Parliamentary copyright. Scottish Parliamentary Corporate Body. 1999
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Introduction
The application for and grant of section 36 consent
[1]

By application dated 19 May 2009 and addendum to the application dated 30 September 2010, the Viking

Energy Partnership (VEP), applied to the Scottish Ministers for:
(i)

Consent under section 36 of the Electricity Act 1989 (the Electricity Act) for construction and

operation of the Viking Wind Farm on central Shetland, with a generation capacity of up to 457 MW;
(ii)

A direction under section 57(2) of the Town and Country Planning (Scotland) Act 1997 (the

Planning Act) that planning permission be deemed to be granted in respect of that generating station
and any ancillary developments.
The proposed development covered an area on mainland Shetland of approximately 50 square miles. As initially
proposed, the principal development involved the erection of 127 wind turbines in three sectors: Delting
(24 turbines), Kergord (46 turbines) and Nesting (57 turbines). Associated works included 104 kilometres of
access tracks; the making of quarries and borrow pits; excavation of up to 919,310 cubic metres of peat with

substantial peat reused; and the construction of electrical substations. The disturbance footprint was specified as
up to about 232 hectares with a permanently affected area of about 104 hectares. Works were to be phased over a
fiveyear period.
[2]

The proposed development was an EIA development for the purposes of the Electricity Works

(Environmental Impact Assessment) (Scotland) Regulations 2000 (the EIA Regulations). Accordingly, the Scottish
Ministers could not grant section 36 consent without consideration of environmental information in the form of an
environmental statement.
Objection by Sustainable Shetland
[3]

Among the bodies which objected to the proposed development was Sustainable Shetland. Its objection

was that there would be adverse visual, landscape and environmental impacts on Shetland; that it was contrary to
the development plan; and that relevant decisionmaking was flawed by reason of a conflict of interest on the part
of members of Shetland Islands Council, the planning authority, by reason of its involvement with Viking Energy
Limited, one of the partners in VEP, through the Shetland Charitable Trust. Sustainable Shetland represented to
the Scottish Ministers that if the application for section 36 consent was not to be immediately refused the matter
should be referred to a public local inquiry.
The representations by Scottish Natural Heritage relating to the whimbrel
[4]

In its letter of 24 July 2009, SNH intimated objections to the proposed development, inter alia, in respect of

ornithological interests by reason of the magnitude of the predicted impacts on a number of bird species,
including the whimbrel. The letter included the following:
“In respect of ornithological interests, SNH objects due to the magnitude of the predicted impacts on red
throated diver, merlin, golden plover, dunlin, whimbrel, arctic skua, lapwing, curlew and great skua. From
the collision risk and displacement information presented in the [environmental statement (‘ES’)] SNH
consider that the favourable conservation status of these species is likely to be adversely affected over the
long term at a regional scale, with redthroated diver and whimbrel also likely to be adversely affected at a
national scale. [para 2.3] …”
Thereafter the developers adjusted the application. In light of that, SNH removed its objections on all grounds
other than the impact on whimbrel and on landscape and visual amenity. By letter dated 11 February 2011, SNH
clarified its change of position:
“Ornithology: we object to the proposal as submitted due to the high likelihood of a significant adverse
impact of national interest on the favourable conservation status of the national population of whimbrel,
considered under the EU Birds Directive as a regularly occurring migratory species and listed on Schedule 1
of the Wildlife & Countryside Act 1981 (as amended in Scotland). We do not object but provide advice in
relation to adverse impacts on the regional conservation status of 4 EU Birds Directive Annex I species, and
3 other regularly occurring migratory species, all of which are also of conservation concern …
2.

Advice in respect of whimbrel and the EU Birds Directive

Whimbrel [is] subject to certain general provisions of the EU Birds Directive which apply to all naturally
occurring birds in the wild. These include Articles 2, 3(1), 3(2) (b) and the last sentence of Article 4(4).
Achieving and maintaining favourable conservation status of the national population is in line with these
provisions and obligations.
In this case our advice is that the proposed Viking wind farm is highly likely to result in a significant
adverse impact on the conservation status of the national population of whimbrel.”
The Habitat Management Plan
[5]

As an appendix to its environmental statement addendum, submitted in support of its application for

section 36 consent, VEP included a habitat management plan (HMP). The HMP explains its purpose as follows:

“The purpose of this Habitat Management Plan (HMP) is to provide both the context and the planned
actions to offset and compensate for potential remaining adverse effects (following avoidance and
minimisation) of the construction, operation and decommissioning of the Viking Wind Farm. A secondary
objective of the HMP is to alleviate the ecological impacts arising from past and present land management
practices with the intention of conserving and restoring native habitats within the vicinity of the Viking
Wind Farm in such a way that the Viking Wind Farm development will provide a net longterm ecological
gain both during and beyond the life of the wind farm.”
The HMP contained proposals specific to the whimbrel and predicted that implementation of those proposals
would lead to improved whimbrel breeding success, increased whimbrel breeding densities, and protection and
recognition of the importance of the “hot spots” for whimbrel thereby lessening the likelihood of insensitive
incidental management.
Decision of the Scottish Ministers
[6]

In terms of paragraph 3(2) of Schedule 8 to the Electricity Act, where the Scottish Ministers are not

required by virtue of paragraph 2(2) to cause a public inquiry to be held (because the planning authority does not
object to the section 36 consent) but objections have been sent to the Scottish Ministers by other parties, the
Ministers must consider these objections, together with all other material considerations, with a view to
determining whether a public inquiry should be held and, if they think it appropriate to do so, cause a public
inquiry to be held.
[7]

The Scottish Ministers decided not to cause a public inquiry to be held. By decision letter dated 4 April

2012, they granted consent under section 36 of the Electricity Act to VEP for the proposed development, with a
direction in terms of section 57(2) of the Planning Act that separate planning permission was not required.
The application for judicial review
[8]

On 4 July 2012, Sustainable Shetland applied for judicial review seeking reduction of the Scottish

Ministers’ decision on the ground that the Ministers had acted unlawfully, and in any event unreasonably, in
failing to cause a public inquiry to be held and, separately, that the Ministers had failed properly to take into
account their duties under Directive 2009/147/EC (the Wild Birds Directive) in respect of the whimbrel.
[9]

On 7 October 2013, for the reasons set out in her Opinion dated 24 September 2013, the Lord Ordinary

reduced the decision. She rejected the contention that the Scottish Ministers had acted unlawfully or
unreasonably in not causing a public inquiry to be held. However, she held that as VEP had not been granted a
licence in terms of section 6 of the Electricity Act or an exemption in terms of section 5, its application for section
36 consent was incompetent, and accordingly that the Scottish Ministers had no power to grant the consent. She
therefore upheld the present respondent’s plea to that effect. She indicated that had she not sustained that plea
she would nevertheless have reduced the consent by reason of the Scottish Ministers’ failure to take proper
account of their obligations under the Wild Birds Directive, although she would not have held that the decision
was ultra vires as being incompatible with European Union law.
The grounds of appeal
[10]

The parties were agreed that the reclaiming motion raised two issues. The first was whether, on a proper

interpretation of the Electricity Act, an application for section 36 consent could competently be made only by a
person who held a licence under section 6 or an exemption under section 5 (the competency issue). The second
was whether, having regard to the information before them, the Scottish Ministers had failed to engage with their
obligations under the Wild Birds Directive (the whimbrel issue).
The relevant legislation
The Electricity Act 1989
4.— Prohibition on unlicensed supply etc.

(1)

A person who—
(a)

generates electricity for the purpose of giving a supply to any premises or enabling a supply to

be so given;
(b)

participates in the transmission of electricity for that purpose;

(bb)

distributes electricity for that purpose;

(c)

supplies electricity to any premises …

shall be guilty of an offence unless he is authorised to do so by a licence …
5.— Exemptions from prohibition.
(1)

The Secretary of State may by order grant exemption from paragraph (a), (b), (bb), (c), (d) or (e) of

section 4(1) …
6.— Licences authorising supply, etc.
(1)

The Authority may grant any of the following licences–
(a)

a licence authorising a person to generate electricity for the purpose of giving a supply to any

premises or enabling a supply to be so given (“a generation licence”) …
36.— Consent required for construction etc. of generating stations.
(1)

Subject to subsections (1A) to (2) and (4) below, a generating station shall not be constructed at a

relevant place (within the meaning of section 4), and a generating station at such a place shall not be
extended or operated except in accordance with a consent granted by the Secretary of State ...
SCHEDULE 9
PRESERVATION OF AMENITY AND FISHERIES.
Preservation of amenity and fisheries: Scotland
3.—
(1)

In formulating any relevant proposals, a licence holder or a person authorised by an exemption to

generate, distribute, supply or participate in the transmission of electricity —
(a)

shall have regard to the desirability of preserving natural beauty, of conserving flora, fauna

and geological or physiographical features of special interest and of protecting sites, buildings and
objects of architectural, historic or archaeological interest; and
(b)

shall do what he reasonably can to mitigate any effect which the proposals would have on the

natural beauty of the countryside or on any such flora, fauna, features, sites, building or objects.

(2)

In considering any relevant proposals for which his consent is required under section 36 or 37 of this

Act, the Secretary of State shall have regard to—
(a)

the desirability of the matters mentioned in paragraph (a) of subparagraph (1) above; and

(b)

the extent to which the person by whom the proposals were formulated has complied with his

duty under paragraph (b) of that subparagraph.
(3)

Without prejudice to subparagraphs (1) and (2) above, in exercising any relevant functions each of

the following, namely, a licence holder, a person authorised by an exemption to generate or supply
electricity and the Secretary of State shall avoid, so far as possible, causing injury to fisheries or to the stock
of fish in any waters ...
Directive 2009/147/EC (“the Wild Birds Directive”)
Article I
1.

This Directive relates to the conservation of all species of naturally occurring birds in the wild state in

the European territory of the Member States to which the Treaty applies. It covers the protection,
management and control of these species and lays down rules for their exploitation.
2.

It shall apply to birds, their eggs, nests and habitats.

Article 2
Member States shall take the requisite measures to maintain the population of the species referred to in
Article 1 at a level which corresponds in particular to ecological, scientific and cultural requirements, while
taking account of economic and recreational requirements, or to adapt the population of these species to
that level.
Article 3
1.

In the light of the requirements referred to in Article 2, Member States shall take the requisite

measures to preserve, maintain or reestablish a sufficient diversity and area of habitats for all the species of
birds referred to in Article 1.
2.

The preservation, maintenance and reestablishment of biotopes and habitats shall include primarily

the following measures:
(a)

creation of protected areas;

(b)

upkeep and management in accordance with the ecological needs of , habitats inside and

outside the protected zones;
(c)

reestablishment of destroyed biotopes;

(d)

creation of biotopes.

Article 4

1.

The species mentioned in Annex I shall be the subject of special conservation measures concerning

their habitat in order to ensure their survival and reproduction in their area of distribution.
In this connection, account shall be taken of:
(a)

species in danger of extinction;

(b)

species vulnerable to specific changes in their habitat;

(c)

species considered rare because of small populations or restricted local distribution;

(d)

other species requiring particular attention for reasons of the specific nature of their habitat.

Trends and variations in population levels shall be taken into account as a background for evaluations.
Member States shall classify in particular the most suitable territories in number and size as special
protection areas for the conservation of these species in the geographical sea and land area where this
Directive applies.
2.

Member States shall take similar measures for regularly occurring migratory species not listed in

Annex I, bearing in mind their need for protection in the geographical sea and land area where this
Directive applies, as regards their breeding, moulting and wintering areas and staging posts along their
migration routes. To this end, Member States shall pay particular attention to the protection of wetlands
and particularly to wetlands of international importance.
3.

Member States shall send the Commission all relevant information so that it may take appropriate

initiatives with a view to the coordination necessary to ensure that the areas provided for in paragraphs 1
and 2 form a coherent whole which meets the protection requirements of these species in the geographical
sea and land area where this Directive applies.
4.

In respect of the protection areas referred to in paragraphs 1 and 2, Member States shall take

appropriate steps to avoid pollution or deterioration of habitats or any disturbances affecting the birds, in so
far as these would be significant having regard to the objectives of this Article. Outside these protection
areas, Member States shall also strive to avoid pollution or deterioration of habitats.
The decision letter: the Scottish Ministers’ considerations
[11]

The Scottish Ministers’ decision letter of 4 April 2012 demonstrates that the Ministers have given

consideration to the environmental information provided; their obligations under EU environmental legislation;
the potential for impact on the environment, in particular on species of wild birds; the landscape and visual
impact of the development; the economic and renewable energy benefits; and the public representations and
objections to the application.
[12]

For reasons of aviation safety, the Ministers declined to grant consent for 24 turbines in the Delting area.

They considered that they could make a determination on the remaining 103 turbines on the basis of the
environmental information. They accepted the evidence that the 103 turbine development would provide power
for at least 175,112 homes and that the total annual CO2 saving from the wind farm would be around 0.93 million
tonnes per annum. The material factors that they took into account include concern about the overall condition of
the environment upon which wild bird species rely in Shetland. The view is expressed that whilst the peatland
ecosystem is in decline, the wind farm’s Habitat Management Plan (HMP) would restore peatland and offer
benefits to a whole range of species and habitats. In particular, the HMP would include habitat restoration and
protection for redthroated diver, merlin, whimbrel (and by association arctic skua) and peatland management
actions to restore, enhance and protect blanket bog and thereby benefit birds and other species. In particular, they

considered the specific impact of the proposed development on whimbrel. We shall return to that later in this
Opinion.
The competency issue
How the issue arose
[13]

During the hearing the competency issue was raised by the Lord Ordinary. Thereafter Sustainable

Shetland amended the petition to seek reduction of the decision on the ground that it was incompetent.
The Lord Ordinary’s reasoning on the competency issue
[14]

The Lord Ordinary considered that the intention of the Electricity Act was that the grant of a licence

should predate an application for section 36 consent. A licence was fundamental to the regulation of the
electricity industry. Amenity obligations were imposed at the earliest stage when any relevant proposals as
defined in Schedule 9 were being formulated. That was necessarily before the grant of section 36 consent. On the
view that “generation” was comprehended by “operation”, she understood it to be agreed that the development
could not be “operated” without a generation licence. She therefore concluded that if section 36 permitted
consent to be granted to a developer who had not applied for a licence or been given an exemption, the grant of
consent would amount to a permission to commit a criminal offence under and in terms of section 36(6) of the
Act. She therefore reduced the decision.
[15]

The Lord Ordinary considered that the Wild Birds Directive was part of the essential legal framework in

which the Ministers required to determine the case (Opinion, para [239]). She took article 2 of the Directive to
mean that there was an obligation to take requisite measures to maintain or to adapt the population of whimbrel
to an appropriate level, In her opinion, the Scottish Ministers should have observed the requirements of article 2
in respect of the whimbrel (Opinion, para [287]). She was accordingly critical of what she described as the
Scottish Ministers’ complete failure in the Decision Letter explicitly to address the legal issues arising out of the
Directive or to explain their approach to the making of the decision. In her view, the Ministers had failed to make
it plain in what way the Directive was or was not applied and demonstrate that it was properly applied
(para [291]). They had not applied the Directive in any meaningful way that she could understand in reaching a
conclusion on the facts (para [288]). Specifically, the Ministers had failed to consider whether the Fetlar SPA had
fulfilled the duty under article 4(2) in respect of whimbrel and, if not, what the implications of that were for their
decision (para 272). They had failed to explain why the Fetlar SPA provided sufficient protection and exhausted
their obligation under article 4(2) (para [272]). Moreover, the Ministers’ reasons were inadequate. No reasons are
given for disagreeing with the SNH view. It was impossible to determine from the words used what was meant
(para [284]). There was no explanation as to why the respondents had concluded that the HMP would provide
some unspecified level of mitigation (para [285]). To the extent that the Ministers had addressed the matter it was
in the context of applying an impermissible balancing exercise. The Ministers had concluded that the level of
impact on the conservation status of whimbrel was outweighed by the benefits of the project, including the
substantial renewable energy generation the development would bring and its effects on climate change and on
the meeting of EU climate change targets.
[16]

The Lord Ordinary concluded that she was not satisfied that the Ministers had complied with their

obligations. Accordingly, had she not sustained the plea to the competency, the Lord Ordinary would have
sustained pleainlaw 5 to the extent of finding that the Scottish Ministers had failed to take proper account of
their obligations in relation to the whimbrel under the Wild Birds Directive, but had acted unlawfully in respect
of it, and would have reduced the decision and consent on that ground.
Subsequent developments
[17]

After the reclaiming motion was lodged, counsel for Sustainable Shetland notified the court that he would

not be insisting upon the plea to competency which the Lord Ordinary had sustained and that he would not
present any argument based upon it. Mr G J Moynihan QC has been appointed as amicus curiae at the suggestion
of the procedural judge with a view to his presenting an argument on the competency issue. Mr Moynihan

advised the court that although he had lodged a written argument on the point, he no longer considered that he
could support the Lord Ordinary’s decision.
[18]

On 11 February 2014 Lord Doherty delivered his judgment in Trump International Gold Club Scotland Ltd v

The Scottish Ministers (2014 SLT 406). In that case the petitioners had argued that it was incompetent for the
Scottish Ministers to grant consent in terms of section 36 of the 1989 Act to a person who did not hold a licence
granted in terms of section 6 or an exemption granted in terms of section 5. Lord Doherty rejected that argument.
The issues in this case
The competency point
[19]

In our opinion, counsel for Sustainable Shetland and the amicus curiae were right in their decision not to

support the decision of the Lord Ordinary on this point. It is clear, in our view, that the licensing of a party to
generate electricity for the purpose set out in sections 4 and 6 of the Electricity Act and the granting of consent for
the construction or expansion of a generating station under section 36 are two separate regimes. The holding of a
licence is not a condition precedent to the granting of consent of section 36; but if the holder of a consent under
section 36 does not obtain a licence under section 6, the consent is simply of no practical use. This point has been
dealt with by Lord Doherty in Trump International Gold Club Scotland Ltd v The Scottish Ministers in which his
Lordship has convincingly rejected a plea to the competency of a section 36 application in similar circumstances.
We agree entirely with his reasoning (ibid, paras [31][45]).
The whimbrel issue
The whimbrel
[20]

The Lord Ordinary also considered the question of the possible impact of the proposed development and

its associated HMP on Shetland’s 290 breeding pairs of whimbrel. The issue before her was whether the Scottish
Ministers had had proper regard to the question in light of their obligations under the Wild Birds Directive.
[21]

Included in the SNH letter of 24 July 2009 is the information that the whimbrel is a scarce uplandnesting

wading bird. Whilst the global population of whimbrel is extremely large (estimated at between 1 and 2.3
million), the number breeding in the United Kingdom is small (perhaps a little in excess of 300 pairs). Nearly all
(approximately 95%) of the United Kingdom population nests in Shetland, where numbers are in decline. As
SNH drew to the Scottish Ministers’ attention in its letter of 30 November 2010, the whimbrel is listed in part B of
annex II to the Wild Birds Directive.
[22]

Article 4(1) of the Wild Birds Directive provides that member states shall classify special protection areas

for conservation of the species listed in annex I. Article 4(2) provides that member states shall take “similar
measures” for regularly occurring migratory species not listed in annex I. The Scottish Ministers have specified a
special protection area (SPA) on the island of Fetlar. The proposed development site is not in a SPA. Of the
Shetland population of whimbrel about 168 pairs or 58% breed on the mainland and 31 pairs or 11% breed on the
Fetlar SPA. About 23 of the 168 mainland pairs are to be found on the development site.
Conclusions
[23]

Because it may have been lost sight of, we remind ourselves of the nature of judicial review in a case of this

sort. What is under consideration is the legality of a decision made in exercise of specific statutory powers. In
exercise of his specific powers, the decisionmaker must comply with the general requirements of the law. He
must have regard to relevant considerations and only to relevant considerations. Where, as here, the decision
maker is obliged, or chooses, to consider representations, assuming them to be relevant, he must consider them
fairly and rationally; but it is for him to accord to them such weight as he considers appropriate. It is for him to
decide whether or not he should accede to them (City of Edinburgh Council v Secretary of State for Scotland 1998 SC
(HL) 33, at p 44). The decisionmaker may reject them entirely or give them little weight, subject to his giving
reasons which, taken as a whole, sufficiently explain the decision arrived at and deal with the substantial
questions in issue in an intelligible way (Wordie Property Co Limited v Secretary of State for Scotland 1984 SLT 345, at
p 348).

[24]

Since the construction and operation of the wind farm is likely to have an impact on Shetland’s

populations of wild birds, it is accepted by all parties that that impact is a factor that is relevant to the decision to
grant or refuse consent. Paragraph 3(2)(a) of Schedule 9 to the Electricity Act and the Wild Birds Directive put
that beyond question. The Scottish Ministers therefore had to have regard to the information put before them on
the likely impact of a grant of consent on wild bird populations and, in particular, on the concentration of the
small United Kingdom population of whimbrel on Shetland. That information was primarily to be found in the
representations by the RSPB and SNH and in the environmental statement and its addendum, including the
HMP. It was for the Ministers to study that information and to determine what to make of it.
[25]

We repeat these basic propositions, because, uncontroversial as we would see them to be, they were not

reflected in the submissions advanced on behalf of Sustainable Shetland nor, in our view, in the conclusion
reached by the Lord Ordinary. It appears to us that the case made by Sustainable Shetland in support of the
contention that there should have been a public inquiry diverted the Lord Ordinary from the real question in the
case.
[26]

The question which should have been the focus of the Lord Ordinary’s attention was whether the grant of

consent by the Scottish Ministers had been a lawful decision, once due account was taken of, inter alia, the Wild
Birds Directive. Instead, the Lord Ordinary applied herself to the rather different question as to whether the
Scottish Ministers, in their decision letter, had demonstrated that they had fully understood and complied with
their ongoing obligations under the Directive in respect of the United Kingdom population of whimbrel,
irrespective of the likely effect on it of a consent to the development.
[27]

It may be that the Wild Birds Directive presents certain difficulties in its interpretation and application, but

in this case the grant of a section 36 consent can be rendered unlawful only if the Ministers fail to comply with
such obligations as are imposed by the Directive, and only if the decision is likely to have a materially adverse
effect on one or other of the wild bird populations that the Directive is intended to protect. The latter question
was an entirely factual question for the Scottish Ministers to determine. The Ministers concluded that increased
mortality was unlikely but, that in any event, they were not satisfied that the estimated increase in mortality, if
there were to be no mitigation by virtue of the HMP, was of significance in relation to the conservation status of
the species. Once that conclusion was arrived at, the Wild Birds Directive, and any associated problems of
interpretation and application, fell out of the picture as far as this proposal was concerned.
[28]

There was ample evidence to justify the Ministers’ conclusion. The information available to them included

the addendum to the environmental statement. Chapter A11 (Ornithology) dealt with questions relating to a
number of species of wild birds at some length. Section A11.17 was specific to the whimbrel. It contained the
assessment that the magnitude of the residual effects on whimbrel due to wind farm landtake, construction and
operation, including collision, was most likely to be negligible but, because of the large scale of the intended HMP
measures, “the net effect could be to reverse the existing decline and facilitate population recovery benefits
accruing to the Shetland population (and by implication the national population also)” (para A11.17.10). The
Ministers were entitled to prefer that assessment over the less optimistic view put forward by SNH.
[29]

It is true that the Ministers did not specifically mention the Wild Birds Directive in the Decision Letter but

there was no requirement that they should do so. For a decision to be lawful, it is sufficient that the decision
maker in substance complies with his duties. He need not spell out that he is doing so, nor explain why.
However, in the present case, to the interested and informed reader of the letter of 4 April 2012 it would have
been clear that the Ministers’ decision had been arrived at having regard to the assessment of the impact on the
whimbrel population that had been put forward by SNH under reference to the specified provisions of the Wild
Birds Directive. SNH’s objection based partly on the impact on whimbrels is specifically mentioned (Decision
Letter, p 2). The Ministers also say that they “have taken into consideration “the environmental information
provided and their obligations under EU environmental legislation, and have had careful regard to the potential
for impact on the environment, in particular on species of wild birds” (p 9). Under the heading “The Scottish
Ministers’ Determination” there is a further reference to the Ministers’ having taken into account “the
environmental information submitted with the application, including the environmental statement, addendum
and the representations made by statutory consultative bodies and others” (p 14). There may be circumstances

where general references of this sort can be seen as being consistent with only lip service being paid to the
relevant provisions. We do not see that as being the case here. The Ministers devoted eight paragraphs to the
whimbrel, its current state of decline, the projected mortality rate consequent on the development, and SNH’s
concerns notwithstanding the potentially beneficial effect of the HMP.
[30]

In our view, the Lord Ordinary’s criticism regarding the alleged lack of reasoning by the Ministers in

relation to their duties under article 4(2) of the Directive is misplaced. It reflects the erroneous view that the
Ministers required to identify the extent of their duties under the Directive and satisfy themselves as to their
performance of these duties as a preamble to or part of their consideration of the application. Where factfinding
was a matter for the Scottish Ministers and the likely impact on whimbrels was a factual issue, nothing further
was required of the Ministers by way of explanation and reasoning than appears in the Decision Letter (at pp 10
12).
[31]

Once the Ministers found in fact that the development would have no significant adverse impact, and

might possibly be beneficial, the issue of what is required by article 2 in respect of the whimbrel (Opinion,
para 28) was one that it was unnecessary to explore.
Disposal
[32]

We will accordingly allow the reclaiming motion at the instance of the Scottish Ministers, recall the

interlocutor of the Lord Ordinary, refuse the crossappeal at the instance of Sustainable Shetland, and dismiss the
petition.
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Introduction
1.

The appellants, Sustainable Shetland, are an unincorporated association
concerned in the protection of the environment of the Shetland Islands. By
these proceedings they challenge a consent granted on 4 April 2012 by the
Scottish Ministers for the construction of a windfarm. The consent was under
section 36 of the Electricity Act 1989, and was accompanied by a direction
that separate planning permission was not required (Town and Country
Planning (Scotland) Act 1997 section 57(2)). Although the appellants’
objections in earlier exchanges had related to the impact of the development
on the environment generally, the focus of their challenge in the courts has
related to the alleged failure of the ministers to take proper account of their
obligations under the Birds Directive, in respect of the whimbrel, a protected
migratory bird. Their challenge was upheld by the Lord Ordinary (Lady Clark
of Calton) on other grounds which are no longer in issue, but she indicated
that she would if necessary have upheld the challenge also under the
directive. The ministers’ appeal was allowed unanimously by the Inner
House.

2.

The proposed windfarm was on a very large scale. In its amended form it
would have had 127 turbines (reduced from 150), located in three areas
(Delting, Kergord and Nesting), covering a total area of some 50 square
miles, of which some 232 hectares would be physically affected. Associated
infrastructure would include 104 km of access tracks, and anemometer masts,
and borrow pits. The original application was made in May 2009. It was
accompanied by an Environmental Statement, as required by the Electricity
Works (Environmental Impact Assessment) (Scotland) Regulations 2000
(SSI 2000/320).

3.

The whimbrel population of the Shetlands is highly significant in national
terms, representing (at 290 pairs on the basis of a 2009 survey) around 95%
of the total UK population. Of this some 56 pairs breed in the central
mainland area, where the windfarm would be sited, 23 pairs within the
development site. 31 pairs breed in the Fetlar Special Protection Area.
Between 72 and 108 adult whimbrel from the Shetlands die annually from
existing causes. The 2009 survey showed a decline in the Shetlands region
over the previous 20 years of 39% overall, but with wide variations across
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the region; the decline in Central Mainland was only 6%, compared to
between 54% and 80% in the Fetlar SPA.
4.

The potential impact on the whimbrel population emerged as an important
issue in early objections from, among others, Scottish Natural Heritage
(“SNH”). There followed a series of detailed exchanges between SNH and
the developers on both the assessment of the likely impact of the development
on the whimbrel population and mitigation measures. It is unnecessary to do
more than summarise some of the main points. In response to SNH objection,
the developers revised their Environmental Statement by submitting a new
Addendum, including a chapter “A 11 Ornithology”, which dealt in detail
with the likely effects on whimbrel. It was said to be based on more than eight
years of study, which gave “considerable confidence in the robustness of
these assessments”. It was acknowledged that the population processes of
Shetland whimbrel were “poorly understood”, and that, in the absence of
previous windfarm developments in areas with breeding whimbrel, the likely
impact had to be inferred from knowledge of responses of other related wader
species, such as the curlew. It predicted that operational disturbance would
result in the long term displacement of 1.8 pairs, which might be able to
resettle elsewhere; and a collision mortality rate of 2.1 whimbrel per year.

5.

The Addendum included a Habitat Management Plan (“HMP”), which
contained detailed assessment of the factors affecting the whimbrel
population, and proposed habitat management actions. For example, the
“single most important action” to increase whimbrel breeding success was
said to be the control of the likely main nest predator, the hooded crow, over
sufficiently large areas during the nesting season. The HMP was said to have
“a high likelihood of more than off-setting any adverse effects
of the windfarm and a reasonable likelihood of causing the
Shetland whimbrel population to partially and possibly fully
recover over the lifetime of the Viking Wind Farm.”

6.

Although the revised proposals led SNH to withdraw some of their objections
to the proposals, those in respect of whimbrels were maintained. In their letter
of 11 February 2011 they referred to a “high likelihood of a significant
adverse impact of national interest …”. They made specific reference to the
EU Birds Directive:
“Whimbrel are subject to certain general provisions of the EU
Birds Directive which apply to all naturally occurring birds in
the wild. These include articles 2, 3(1), 3(2)(b) and the last
Page 3

sentence of article 4(4). Achieving and maintaining favourable
conservation status of the national population is in line with
these provisions and obligations. In this case our advice is that
the proposed Viking wind farm is highly likely to result in a
significant adverse impact on the conservation status of the
national population of whimbrel.”
7.

They expressed doubts as to the likely success of the HMP, given the
“unproven and experimental” nature of some of the proposed mitigation
measures, and the “scale and location of the project” which were not
comparable to other mainland restoration sites. In later correspondence they
described the ornithological assessment as “associated with a high degree of
uncertainty in several critical respects”. They disagreed with the predicted
collision mortality rate, which they put at 4.2 for 127 turbines, or 3.7 if the
Delting turbines were removed. They welcomed the HMP as offering “the
possibility of significant biodiversity benefits” and as “an excellent
opportunity to explore various habitat management methods” as yet untested
in the Shetlands; but advised that it contained a “qualitative assurance which
cannot be relied on with certainty to significantly mitigate these impacts”.
They regretted that in spite of the significant efforts made in cooperation with
the developers they had been unable to resolve all their concerns.

8.

The Scottish Ministers gave their decision by letter dated 4 April 2012. They
recorded the representations of various consultees, statutory and nonstatutory (including those of SNH and RSPB, relating to effects on birds).
They also noted the receipt of a total of 3881 public representations, of which
2772 were objections and 1109 were in support of the development; the
objections “raised concerns on a number of subjects including habitat,
wildlife, visual impact and infrastructure”. In view of the “apparently
insurmountable aviation issues” associated with the 24 turbines in the Delting
area, it would not be appropriate for those to be included in any consent, but
there remained the option of granting consent for the remaining 103 turbines.

9.

The letter stated that the ministers had had regard to “their obligations under
EU environmental legislation” and to “the potential for impact on the
environment, in particular on species of wild birds”. It noted that the peatland
ecosystem was in serious decline, and that the restoration proposed by the
Habitat Management Plan would “offer benefits to a whole range of species
and habitats”. It was “far more ambitious and expansive” than plans
accompanying previous windfarm proposals encompassing an area in total of
12,800 hectares, and had been welcomed by SNH as offering the possibility
of significant biodiversity benefits.
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10.

In a section headed “Whimbrel” the letter discussed the respective
submissions and the supporting evidence on this subject. The estimate of 3.7
collision deaths per year was regarded as “very small” when considered in
the context of the 72-108 annual deaths from other causes. Of the view of
SNH and others that the development would result in a “significant impact of
national interest”, the letter commented:
“Ministers are not satisfied that the estimated impact of the
development on whimbrel demonstrates such a level of
significance. In addition, Ministers consider that the potential
beneficial effects of the Habitat Management Plan (HMP) can
reasonably be expected to provide some counterbalancing
positive benefits.”

11.

It was accepted that the beneficial effects of the HMP could not be predicted
with certainty, for the reasons given by SNH, but the letter continued:
“Ministers note that the HMP will take one third of the UK
population of whimbrel under active management, and will
target some 100 whimbrel ‘hotspots’. Based on the detailed
environmental information provided in the environmental
statement and addendum, Ministers are satisfied that the
measures proposed by the HMP are likely to have a positive
value to the conservation status of the whimbrel. These
measures include a variety of management techniques,
including predator control, habitat restoration, protection and
management. Ministers are satisfied that an HMP which
includes significant predator control from the outset, as well as
ongoing habitat restoration, protection and management, is
likely to counteract the relatively small estimated rate of bird
mortality. Further reassurance is gained from the commitment
to ongoing development and improvement built into the HMP
as understanding of its effect improves, and from the fact that
this commitment will be required by condition.
In any case, if, despite the implementation of the HMP, the
estimated negative impact on the species were to remain,
Ministers consider that the level of impact on the conservation
status of the whimbrel is outweighed by the benefits of the
project, including the very substantial renewable energy
generation the development would bring and the support this
offers to tackling climate change and meeting EU Climate
Change Targets.
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The whimbrel is in decline on Shetland. Ministers consider that
the HMP represents an opportunity - currently the sole
opportunity - to try to improve the conservation status of the
species. Without the Viking Windfarm HMP, there currently
appears to be no prospect of any significant work being
undertaken to reverse the decline of the whimbrel in the UK.”
12.

It was considered that conditions on the consent would ensure comprehensive
monitoring of the effects of the development and the success or otherwise of
the mitigation measures, which work would also “inform ongoing initiatives
for the conservation of whimbrel …”. The letter went on to consider other
issues, under the headings “Landscape and visual”, “Economic and
renewable energy benefits”, and “Other considerations”; before concluding
that “environmental impacts will for the most part be satisfactorily addressed
by way of mitigation and conditions, and that the residual impacts are
outweighed by the benefits the development will bring”, and that consent
should therefore be granted.

Statutory requirements and the Birds Directive
13.

By paragraph 1 of Schedule 9 of the Electricity Act 1989, developers are
required in formulating their proposals to have regard to “the desirability …
of conserving flora, fauna and geological or physiographical features of
special interest …”, to “do what (they) reasonably can to mitigate any effect”
which the proposals would have on such flora, fauna or features; and, in
considering their proposals, the ministers are required to have regard to the
extent of compliance with those duties. There is no allegation in this appeal
of non-compliance with these duties by the developers or the ministers.

14.

In addition, as is common ground, the ministers were required to take due
account so far as relevant of the obligations of the United Kingdom under the
Birds Directive. The directive currently in force, which dates from 2009
(2009/147/EC), was a codification of provisions originally found in the 1979
directive (79/409/EEC) with subsequent amendments. As such they have
been discussed in a number of cases in the European Court of Justice.
Detailed analysis can be found in the opinions of Advocate-General Fennelly
in C-44/95 R v Secretary of State for the Environment, Ex p Royal Society for
the Protection of Birds [1996] ECR I-3805 (“the Lappel Bank case”) and C10/96 Ligue Royale Belge pour la Protection des Oiseaux ASBL v Région
Wallonne [1996] ECR I-6775.
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15.

As has been seen, SNH drew particular attention to “articles 2, 3(1), 3(2)(b)
and the last sentence of article 4(4)”. To understand the arguments here and
in the courts below, it is necessary to set these in their context. By article 1
the directive applies to
“the conservation of all species of naturally occurring birds in
the wild state in the European territory of the Member States to
which the Treaty applies …”
By article 2 “Member States shall take the requisite measures to maintain
the population of the species referred to in article 1 at a level
which corresponds in particular to ecological, scientific and
cultural requirements, while taking account of economic and
recreational requirements, or to adapt the population of these
species to that level.”
Article 3.1 requires member states “in the light of the requirements referred
to in article 2” to take the requisite measures “to preserve, maintain or reestablish a sufficient diversity and area of habitats for all the species of birds
referred to in article 1”; such measures to include (article 3.2(b)):
“(b) upkeep and management in accordance with the ecological
needs of habitats inside and outside the protected zones;”

16.

Article 4.1 requires “special conservation measures” to be taken in respect of
the species mentioned in annex I of the directive, “in order to ensure their
survival and reproduction in their area of distribution”, and requires member
states to “classify in particular the most suitable territories in number and size
as special protection areas” for the conservation of these species. Article 4.2
requires “similar measures” for regularly occurring migratory species not
listed in annex I. It is common ground that whimbrel, though not listed in
annex I, are subject to the requirement for “similar measures” for migratory
species under article 4(2). The Fetlar SPA was designated pursuant to this
duty.

17.

It was established by the European Court in the Lappel Bank case that,
notwithstanding the reference in article 2 to “economic and recreational
requirements”, such factors were not relevant in choosing or defining special
protection areas under article 4. The precise relevance of such factors to the
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scope of the duties under article 2 is a matter of debate. In Commission v
Belgium C-247/85 [1987] ECR 3029, para 8, the European Court observed:
“… article 2 of the directive … requires the Member States to
take the requisite measures to maintain the population of all
bird species at a level, or to adapt it to a level, which
corresponds in particular to ecological, scientific and cultural
requirements, while taking account of economic and
recreational requirements and from which it is therefore clear
that the protection of birds must be balanced against other
requirements, such as those of an economic nature ...”
(emphasis added)
However, in the later Lappel Bank case, the Advocate-General (para 57) took
the view that this balance was relevant under article 2, not to the level at
which the population of the particular species was to be maintained, but only
to the measures required to achieve it. The court did not express a view on
that point, confining itself to ruling on article 4.
18.

Article 4.4, to the last sentence of which SNH referred, provides:
“4. In respect of the protection areas referred to in paragraphs
1 and 2, Member States shall take appropriate steps to avoid
pollution or deterioration of habitats or any disturbances
affecting the birds, in so far as these would be significant
having regard to the objectives of this article. Outside these
protection areas, Member States shall also strive to avoid
pollution or deterioration of habitats.”

19.

In the same passage SNH made reference to the aim of achieving “favourable
conservation status” for a relevant species. This expression does not appear
in the Birds Directive itself. The concept is taken from the Habitats Directive
(92/43/EEC), and is of direct application to the obligations of states in
relation to the European network of special areas of conservation under
article 3 of that directive (“Natura 2000”). For this purpose, article 1(i)
defines the “conservation status” of a species as “the sum of the influences
acting on the species concerned that may affect the long-term distribution and
abundance of its populations within the territory …”. Conservation status is
taken as “favourable” when:
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“- population dynamics data on the species concerned indicate
that it is maintaining itself on a long-term basis as a viable
component of its natural habitats, and
- the natural range of the species is neither being reduced nor is
likely to be reduced for the foreseeable future, and
- there is, and will probably continue to be, a sufficiently large
habitat to maintain its populations on a long-term basis.”
20.

There are links between the two directives. By article 3 of the Habitats
Directive, special protection areas designated under article 4 of the Birds
Directive were also included in the Natura 2000 network, and (by article 7)
such areas were subject to the same obligations in respect of conservation
measures as defined by article 6 of the Habitats Directive. However, there
appears to be nothing in either directive to link the concept of “favourable
conservation status” as such to the general obligations under article 2 of the
Birds Directive, which apply to all wild birds, not just those defined for
special protection under article 4 or otherwise.

The courts below
21.

On 24 September 2013, the Lord Ordinary gave judgment reducing the
ministers’ decision on the grounds (apparently first raised by the court itself)
that in the absence of a licence granted under section 6 of the Electricity Act
the ministers had no power to grant consent. That ground of decision was not
supported by these appellants or any other party to the present proceedings,
and it was not followed by Lord Doherty in a later case: Trump International
Golf Club Scotland Ltd v Scottish Ministers [2014] SLT 406. The Inner
House (para 19) agreed with his reasoning. It is unnecessary to consider the
point further.

22.

The Lord Ordinary held in the alternative that the ministers had failed to take
proper account of their obligations under the Birds Directive. She criticised
the ministers for failing to “address explicitly legal issues arising out of the
[directive] and explain their approach to decision making …” (para 239). In
a long section (paras 245-291) she undertook her own detailed interpretation
of provisions of the directive, followed by a discussion of their application to
the facts of the case. Without disrespect, I hope it is sufficient to highlight
what appear to be the key points in the discussion.
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23.

She identified what she understood to be the respective positions of the
parties:
“[258] In summary, the fundamental dividing line between the
interpretation put forward by the petitioners compared with that
advanced on behalf of the respondents and interested party is
that the petitioners maintain that article 2 sets down a common
standard which requires to be met that the population of the
species, in this case whimbrel, are to be maintained at a level
which corresponds in particular to ecological, scientific and
cultural requirements and that obligation rests on the State. …
There is discretion in how article 2 is to be implemented but
not discretion as to whether it is to be implemented or not.
[259] In contrast, the respondents submit that the reference to
maintaining the population in article 2 is subject to other
considerations … (which) at a minimum included economic
and recreational requirements. It is a balancing exercise … The
final position of the respondents was to say in effect that wind
farm energy production contributing to climate change targets
out-balanced or outweighed ‘the obligation’ of maintaining the
population of whimbrel to the level specified in article 2.”

24.

In resolving that issue she attached particular weight to the opinion of
Advocate-General Fennelly in the Lappel Bank case (see above) as to the
limited role of economic and recreational requirements even under article 2
(paras 260-264). She also attached weight to the obligation of the state in
respect of migratory species under article 4(2). The accepted position was
that, despite the existence of the Fetlar SPA, whimbrel were not in
“favourable conservation status” in the Shetlands or the United Kingdom.
This raised the question whether the designation of that area was fulfilling
the obligations of the United Kingdom under that article, and if not “what the
implications of that were for the decision making in this case”. It was
necessary for the decision maker to give “some indication that they have
addressed the issues as envisaged in the Directive”. Taking account of “the
problems with the existing conservation status of whimbrel”, there was no
reasoning to explain why the Fetlar SPA site provided sufficient protection
and exhausted their obligation under article 4(2) of the directive (para 272).

25.

As to the HMP, there was no explanation as to why the ministers, departing
from the view of SNH, and “in a situation where it is not disputed that the
reasons for the whimbrel decline are not known and the habitat management
plan is untried and untested in Shetland in relation to whimbrel”, were able
Page 10

to conclude that the HMP would provide “some unspecified level of
mitigation” (para 285). Further, in her view, there was “the fundamental
difficulty” that the ministers had failed to take the directive as “the starting
point” for consideration of the facts. Article 2 imposed an obligation to take
requisite measures to maintain whimbrel at “an appropriate level”, which, in
her opinion, would involve “addressing the issue of what is required by article
2 in respect of whimbrel in this case”. These were not pure questions of fact,
but “matters of mixed fact and law”. The ministers had failed to address these
issues, except by way of a “balancing exercise” taking account of the benefits
of the project in relation to meeting EU climate change targets – an exercise
which in her view was not permitted by the directive (paras 286-289).
26.

On appeal, the approach of First Division was radically different. In the single
opinion of the court, delivered by Lord Brodie, they criticised the Lord
Ordinary for addressing the wrong question:
“The question which should have been the focus of the Lord
Ordinary’s attention was whether the grant of consent by the
Scottish Ministers had been a lawful decision, once due
account was taken of, inter alia, the Wild Birds Directive.
Instead, the Lord Ordinary applied herself to the rather
different question as to whether the Scottish Ministers, in their
decision letter, had demonstrated that they had fully understood
and complied with their on-going obligations under the
Directive in respect of the United Kingdom population of
whimbrel, irrespective of the likely effect on it of a consent to
the development.” (para 26)

27.

Whether the development was likely to have a materially adverse effect on
the bird populations protected by the directive was “an entirely factual
question” for the ministers to determine. They had concluded that increased
mortality was unlikely but in any event were not satisfied that, even without
mitigation by virtue of the HMP, the impact was of significance in relation
to the conservation of the species. In the view of the court:
“Once that conclusion was arrived at, the Wild Birds Directive,
and any associated problems of interpretation and application,
fell out of the picture as far as this proposal was concerned.”
(para 27)
Although the decision letter had not referred expressly to the directive, it was
clear to an informed reader that the decision had been made having regard to
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SNH’s assessment which referred to specific provisions of the directive (para
29). The Lord Ordinary’s criticism of the ministers’ reasoning in relation to
their duties under article 4(2) reflected the erroneous view that they were
required to satisfy themselves as to their performance of those duties as a
preamble to consideration of the application (para 30). Once they had decided
that “the development would have no significant adverse impact, and might
possibly be beneficial”, the issue of what was required by article 2 in respect
of the whimbrel was “one that it was unnecessary to explore.” (para 31)
The issues in the appeal
28.

In this court, the appellants submit that the ministers approached the
whimbrel on the wrong basis in law. In summary they make the following
main points:
i)
The ministers considered the impact of the development on the
whimbrel, but failed to take account of their positive obligations not merely
to maintain the current level of the whimbrel population, but to adapt it to the
appropriate level under article 2 - in effect to bring the whimbrel up to
“favourable conservation status”.
ii)
More particularly, in the light of the detailed information made
available in connection with the application, they should have appreciated
that the mainland territory now appeared to be the most suitable territory for
classification as a special protection area under article 4(2); and they should
have considered what further “special conservation measures” were required,
for example the closing down of the windfarm during whimbrel migratory or
breeding months.
iii)
They acknowledge that SNH had made no reference to article 4(2), but
this was an error which could not excuse the ministers’ failure to have regard
to the obligation imposed on them by that provision.
iv)
In so far as the ministers relied under article 2 on “balancing”
considerations relating to climate change benefits or other economic
considerations, these were not relevant in law.
v)
Any doubts about the interpretation of the directive should be resolved
by a reference to the CJEU.
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Discussion
29.

The first two points reflect the principal difference between the courts below,
which lay in their respective assessments of the role of the ministers in
considering a proposal of this kind. The Lord Ordinary treated it as requiring
them in effect to conduct a full review of their functions under the Birds
Directive, with a view to considering how the present proposal would
contribute to or fit in with those functions, and in particular the objective of
bringing the whimbrel up to “favourable conservation status”. The Inner
House took a more limited view. The directive was but one of a number of
material considerations to be taken into account in reaching a lawful decision
whether to grant consent under the Electricity Act 1989.

30.

In principle, in my view, the Inner House were clearly right. The ministers’
functions in this case derived, not from the directive, but from their statutory
duty to consider a proposal for development under the Electricity Act 1989.
The range of issues potentially relevant was apparent from their summary of
the large number of representations for and against the proposal. As has been
seen, the Act contained specific reference to conservation of wildlife
(“fauna”) and mitigation of any adverse effects of a development. The
Ministers were also required by the relevant regulations to take account of
the information provided by the environmental assessment.

31.

The directive did not in terms impose any specific requirements in respect of
this particular development proposal, but it was rightly accepted as part of
the legal background against which its effects needed to be considered. In
considering those matters the ministers would be expected to attach weight
to the views of statutory consultees such as SNH, and other expert bodies
such as the RSPB, but (as is accepted) they were not bound by their advice. I
agree with the Inner House that although the decision-letter did not mention
the directive as such, the detailed consideration given to the advice of SNH,
with specific reference to its provisions, leaves no serious doubt that it was
taken into account, as part of the “obligations under EU environmental
legislation” to which the letter referred.

32.

I would not therefore agree with the Lord Ordinary that the “starting point”
for consideration of this proposal was to establish the precise scope of the
duties imposed by article 2, and for that purpose to determine “an appropriate
level” for the whimbrel population. That was not the issue facing the
ministers in the context of their consideration of this proposal under the
Electricity Act 1989. Their duty was to determine whether to grant consent
to a particular development proposal, taking account of all material
considerations for or against, of which the directive formed part.
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33.

On the other hand, it does not follow that, once it had been decided that the
impact on whimbrel population was not of significance, the directive (in the
words of the Inner House) “fell out of the picture”. If there had been evidence
that the proposal, while having no significant effect in itself on the whimbrel
population, might prejudice the fulfilment of the ministers’ duties under the
directive, that would have been a potential objection which required
consideration. That in effect is the substance of the appellants’ second point
in the summary above, relying on the more specific obligations under article
4(2).

34.

Their difficulty is that their suggestions are unsupported speculation, and
were not raised by anyone in the representations on this proposal - whether
by the expert bodies or anyone else. As the appellants acknowledge, it was
the investigations conducted in connection with this proposal, as reported in
the environmental statement and its addendum, which highlighted the present
status of the whimbrel in the area of the proposed windfarm and elsewhere in
the islands. It appears to be the case, perhaps paradoxically, that one of the
areas which has seen the largest decline has been the Fetlar special protection
area itself, as compared to a smaller decline in the mainland area in which the
proposal is situated. The reasons for that may be open to debate, but they
were not in issue in this statutory process. If SNH (or indeed the appellants)
had thought it necessary or appropriate to call for designation of further areas
or other special measures under article 4(2), they could have raised that as an
issue, and the developers would have had an opportunity to address it. There
is no reason to think that SNH’s omission to do so reflected, as the appellants
imply, any misunderstanding of the law or the material facts.

35.

It is clear in any event that the ministers did have regard to the desirability of
improving the conservation status of the whimbrel on the islands in general,
rather than simply avoiding significant loss due to this proposal. They were
entitled to attach weight to the fact that the HMP would result in one third of
the whimbrel population of the UK being taken under active management,
and to regard it as an exceptional opportunity to improve understanding of
the species and its habitat and of the measures necessary to conserve it. This
is not, as the appellants submit, to “rely on their own failure to fulfil their
obligations under the Birds Directive as a reason for allowing the wind farm”.
There is no evidence of any allegation, by SNH or any other responsible
body, of a failure by the UK to comply in this respect with its obligations
under article 4(2). We have been shown post-decision correspondence of the
Shetland Bird Club with ministers and with the European Commission,
which shows that the status of SPAs in the Shetland Islands is under
continuing review, but it contains no suggestion that the present position was
or is regarded as having involved any breach of the directive. In any event,
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as I have said, the performance of the UK’s duties under the directive was
not in issue.
36.

In summary, the ministers were entitled to regard the limited anticipated
impact on the whimbrel population, combined with the prospect of the HMP
achieving some improvement to their conservation status more generally, as
a sufficient answer to the objections under this head.

37.

The fourth point raised by the appellants relates to the ministers’ reliance on
“balancing considerations” - renewable energy and climate change benefits to override any objections under the directive. The relevance in law of that
balance was identified by the Lord Ordinary as a primary issue between the
parties, which she determined in favour of the appellants. Although the
parties have maintained their positions in this court, the ministers’ primary
submission, as I understood Mr Thomson, was that it is unnecessary for the
court to determine that issue if they succeed on the other issues. It is clear, he
submits, from the context of that passage in the letter that the balancing
considerations there referred to represented a “fall-back position” which
would only come into play if the primary reasoning were not to be accepted.
As environment-related benefits, they in turn were distinguished from the
more general “economic benefits” properly relied on in a later part of the
letter as outweighing the remaining landscape and visual impacts of the
development.

38.

I agree with this interpretation of the letter, and its consequences for the
appeal. As the Inner House accepted, the interpretation of article 2 raises
some difficulties, one of which is the precise role of the economic factors
there referred to. Another is the obligation of member states in relation to
setting an appropriate level for the maintenance of different species, which
the Lord Ordinary identified as the starting point. Since article 2 applies to
wild birds of all kinds, regardless of their scarcity or vulnerability, it seems
unlikely that it was intended to require an equally prescriptive approach in all
cases, by contrast for example with the more specific measures required for
the particular species protected by article 4. Although some guidance is
provided by the existing European jurisprudence, the need for a further
reference may arise in an appropriate case in which the resolution of these
issues is necessary for a decision. This is not such a case. In those
circumstances it is better to leave further discussion in this court until then.
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Conclusion
39.

For these reasons I would dismiss the appeal and confirm the order of the
Inner House.
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CAIRNGORMS CAMPAIGN AND OTHERS v
CAIRNGORMS NATIONAL PARK AUTHORITY

No 4
03 July 2013
[2013] CSIH 65

Extra Division
Lord Glennie

Cairngorms Campaign and others, Appellants and Reclaimers—
Sir Crispin Agnew of Lochnaw Bt QC
Cairngorms National Park Authority, First Respondent—Armstrong QC
Davall Developments ltd, Second Respondent—JdC Findlay
Tulloch Homes ltd, Third Respondent—JdC Findlay
An Camas Mor Developments llp, Fourth Respondent—JdC Findlay
Town and country planning – Local plan – Appropriate assessment in terms of the
Conservation (Natural Habitats etc) Regulations 1994 – Whether no reasonable authority
complying with the Regulations would have adopted the local plan on the basis of the
appropriate assessment – Conservation (Natural Habitats etc) Regulations 1994 (SI 1994/
2716), regs 48, 49
The Conservation (Natural Habitats etc) Regulations 1994 (SI 1994/2716) (‘the
1994 Regulations’) brought into effect the Habitats Directive 92/43/EEC.
Regulation 48 provides, inter alia, ‘‘(1) A competent authority, before deciding
to undertake, or give any consent, permission or other authorisation for, a plan
or project which– (a) is likely to have a significant effect on a European site in
Great Britain (either alone or in combination with other plans or projects), and
(b) is not directly connected with or necessary to the management of the site,
shall make an appropriate assessment of the implications for the site in view of
that site’s conservation objectives. . . . (5) In the light of the conclusions of the
assessment, and subject to regulation 49, the authority shall agree to the plan or
project only after having ascertained that it will not adversely affect the
integrity of the European site. . . . (6) In considering whether a plan or project
will adversely affect the integrity of the site, the authority shall have regard to
the manner in which it is proposed to be carried out or to any conditions or
restrictions subject to which they propose that the consent, permission or other
authorisation should be given.’’ Regulation 49(1) provides, ‘‘If they are satisfied that, there being no alternative solutions, the plan or project must be
carried out for imperative reasons of overriding public interest (which, subject
to paragraph (2), may be of a social or economic nature), the competent
authority may agree, subject to paragraph (1A), to the plan or project notwithstanding a negative assessment of the implications for the site.’’
On 29 October 2010, the Cairngorms National Park Authority (‘CNPA’)
approved and adopted a Local Plan 2010 for areas within the Cairngorms
National Park, including housing development proposals for Nethy Bridge,
Carrbridge, An Camas Mor and Kingussie. They carried out an appropriate
assessment in terms of reg 48 of the 1994 Regulations. The Cairngorms Campaign
and others appealed to the Court of Session seeking reduction of the CNPA’s
decision to adopt the plan. The appeal was refused, on 21 September 2012. The
appellants reclaimed in relation to their argument that the CNPA acted unlawfully in adopting the local plan without an adequate appropriate assessment in
terms of reg 48.
It was argued for the appellants that the CNPA had in effect directed that the
appropriate assessment should take place at the later planning application
stage. It had simply directed that no planning permission should be granted
which would adversely affect the integrity of the European sites rather than
carrying out an assessment of the possible effects which it had identified. As a
result of its approach, it had also failed to consider whether there was a need to
consider alternative solutions or locations.
It was argued for the first respondent that the CNPA had worked out
safeguarding policies which, provided that they were adhered to, would mean
that there would not be an adverse impact on the integrity of the site. The
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legitimacy of such an approach and a stage-by-stage procedure was recognised
in the authorities. A detailed assessment could be carried out at a later stage.
In addition, it was argued for the second, third and fourth respondents that
the appellants’ position was truly that the CNPA’s approach had been unreasonable in the Wednesbury sense. They had failed to satisfy that test.
Held that: (1) the appellants’ challenge was truly one of Wednesbury unreasonableness; namely, that no reasonable authority complying with the Directive, the
Regulations and the case law, would have produced an appropriate assessment
such as that produced in October 2010 and accordingly, that no such authority
would have adopted the local plan (para 61); (2) the content of the appropriate
assessment was a matter for the judgment of the CNPA, which comprises
specialised and expert members with particular knowledge and experience
relevant to its functions (para 62); (3) a problem or issue raised in a local plan may
be highlighted and discussed and a safeguarding or mitigating provision
inserted, such that planning permission would not be granted at a later stage
unless and until that problem or issue had been resolved in compliance with the
Habitats Directive as brought into operation by the 1994 Regulations (para 62);
(4) the CNPA’s appropriate assessment could not be said to be one which no
reasonable authority would have produced in the circumstances and it was
therefore open to the CNPA to adopt the local plan which relied on that
assessment (para 63); and reclaiming motion refused.

The Cairngorms Campaign and others appealed to the Court of Session in terms
of sec 238 of the Town and Country Planning (Scotland) Act 1997 (cap 8), seeking
reduction of the Cairngorms National Park’s decision to adopt a local plan for areas
within the Cairngorms National Park. The Lord Ordinary (Glennie) refused the
appeal, on 21 September 2012 ([2012] CSOH 153; 2012 GWD 36-732). The appellants
reclaimed.
Cases referred to:
Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223;
[1947] 2 All ER 680; 63 TLR 623
Commission v UK (C-6/04) [2005] ECR I-9017; [2006] Env LR 29
Feeney v Oxford City Council [2011] EWHC 2699; [2011] All ER (D) 196 (Oct)
Feeney v Oxford City Council [2012] EWCA Civ 852
Landelijke Vereniging tot Behoud van de Waddenzee and anr v Staatssecretaris van
Landbouw, Natuurbeheer en Visserij (C-127/02) [2004] ECR I-7405; [2005] All ER (EC)
353; [2005] 2 CMLR 31; [2005] Env LR 14; [2004] NPC 136
R (on the application of Evans) v Secretary of State for Communities and Local Government
and ors [2013] EWCA Civ 114
R (on the application of Hart District Council) v Secretary of State for Communities and
Local Government and ors sub nom Hart District Council v Secretary of State for
Communities and Local Government [2008] EWHC 1204; [2008] 2 P & CR 16; [2009]
JPL 365
R (on the application of Wells) v Secretary of State for Transport, Local Government and the
Regions (C-201/02) [2004] ECR I-723; [2005] All ER (EC) 323; [2004] 1 CMLR 31;
[2004] Env LR 27; [2004] NPC 1
Smith v Secretary of State for the Environment, Transport and the Regions and ors [2003]
EWCA Civ 262; [2003] Env LR 32; [2003] 2 P & CR 11; [2003] JPL 1316
Tesco Stores Ltd v Dundee City Council [2012] UKSC 13; 2012 SC (UKSC) 278; 2012 SLT
739; [2012] 2 P & CR 9; [2012] 13 EG 91; [2012] PTSR 983; [2012] JPL 1078
Walton v Scottish Ministers [2012] UKSC 44; 2013 SC (UKSC) 67; 2012 SLT 1211; [2013]
1 CMLR 28; [2013] Env LR 16; [2013] PTSR 51; [2013] JPL 323
Wordie Property Co Ltd v Secretary of State for Scotland 1984 SLT 345
Textbooks etc referred to:
Cairngorms National Park Authority, Cairngorms National Park Local Plan
(Cairngorms National Park Authority, Grantown-on-Spey, 2010), policies 1, 12;
p 98, KG/ED2, p 112, C/ED2, C/H1, p 124, NB/ED1, NB/H1, NB/H2, paras 2.18,
2.18, 3.11, 3.83, 4.1, 4.34, 6.6; pp (Online: http://cairngorms.co.uk/park-authority/
about-us/publications?publicationID=265) (25 October 2013))
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European Commissioner and Director-General for the Environment, Assessment of
Plans and Projects Significantly Affecting Natura 2000 Sites: Methodological guidance
on the provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC (Office for
Official Publications of the European Communities, Luxembourg, 2002) (Online:
http://ec.europa.eu/environment/nature/natura2000/management/
guidance_en.htm (25 October 2013))
European Commissioner and Director-General for the Environment, Managing Natura
2000 Sites: The provisions of Article 6 of the ‘Habitats’ Directive 92/43/EEC (Office for
Official Publications of the European Communities, Luxembourg, 2000), pp 5, 29,
36, 37 (Online: http://ec.europa.eu/environment/nature/natura2000/
management/guidance_en.htm (25 October 2013))
The case called before an Extra Division, comprising Lady Paton, Lady Smith and
Lord Bracadale, for a hearing.
At advising, on 3 July 2013, the opinion of the Court was delivered by
Lady Paton—
Opinion of the Court—
Habitats Directive
[1] A European directive of 21 May 1992 (Habitats Directive 92/43/EEC) seeks to
conserve wild flora and fauna and their natural habitats in certain sites known as
‘European’ or ‘Natura’ sites. Article 6 thereof provides:
‘1. For special areas of conservation, Member States shall establish the necessary conservation measures involving, if need be, appropriate management
plans specifically designed for the sites or integrated into other development
plans, and appropriate statutory, administrative or contractual measures
which correspond to the ecological requirements of the natural habitat types
in Annex I and the species in Annex II present on the sites.
2. Member States shall take appropriate steps to avoid, in the special areas of
conservation, the deterioration of natural habitats and the habitats of species as
well as disturbance of the species for which the areas have been designated, in
so far as such disturbance could be significant in relation to the objectives of
this Directive.
3. Any plan or project not directly connected with or necessary to the management of the site but likely to have a significant effect thereon, either individually or
in combination with other plans or projects, shall be subject to appropriate
assessment of its implications for the site in view of the site’s conservation
objectives. In the light of the conclusions of the assessment of the implications
for the site and subject to the provisions of paragraph 4, the competent national
authorities shall agree to the plan or project only after having ascertained that it
will not adversely affect the integrity of the site concerned and, if appropriate, after
having obtained the opinion of the general public.
4. If, in spite of a negative assessment of the implications for the site and in
the absence of alternative solutions, a plan or project must nevertheless be
carried out for imperative reasons of overriding public interest, including those
of a social or economic nature [known as the ‘IROPI’ test], the Member State
shall take all compensatory measures necessary to ensure that the overall
coherence of Natura 2000 is protected. It shall inform the Commission of the
compensatory measures adopted.
Where the site concerned hosts a priority natural habitat type and/or a
priority species, the only considerations which may be raised are those relating
to human health or public safety, to beneficial consequences of primary
importance for the environment or, further to an opinion from the Commission, to other imperative reasons of overriding public interest.’
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[2] The Directive was brought into effect in the United Kingdom by the
Conservation (Natural Habitats etc) Regulations 1994 (SI 1994/2716) (‘the 1994
Regulations’). Regulations 48 and 49 provide:
‘Assessment of implications for European site
48.–(1) A competent authority, before deciding to undertake, or give any
consent, permission or other authorisation for, a plan or project which–
(a) is likely to have a significant effect on a European site in Great Britain
(either alone or in combination with other plans or projects), and
(b) is not directly connected with or necessary to the management of the
site,
shall make an appropriate assessment of the implications for the site in view of
that site’s conservation objectives. . . .
(5) In the light of the conclusions of the assessment, and subject to regulation 49,
the authority shall agree to the plan or project only after having ascertained that it
will not adversely affect the integrity of the European site.
(6) In considering whether a plan or project will adversely affect the integrity
of the site, the authority shall have regard to the manner in which it is proposed
to be carried out or to any conditions or restrictions subject to which they
propose that the consent, permission or other authorisation should be given. . . .
Considerations of overriding public interest
49.–(1) If they are satisfied that, there being no alternative solutions, the plan
or project must be carried out for imperative reasons of overriding public
interest (which, subject to paragraph (2), may be of a social or economic nature)
[the ‘IROPI’ test], the competent authority may agree, subject to paragraph
(1A), to the plan or project notwithstanding a negative assessment of the
implications for the site.’
The Cairngorms National Park Authority (the first respondent) is a ‘competent
authority’ for the purpose of the Regulations.
Cairngorms National Park Authority
[3] The National Parks (Scotland) Act 2000 (asp 10) (‘the 2000 Act’) established,
inter alia, the first respondent, namely the Cairngorms National Park Authority
(‘CNPA’). The membership of the CNPA comprises a maximum of 25 persons,
some nominated by the local authority (if appearing to the authority to have
‘knowledge or experience relevant to the functions of the National Park authority
or the National Park’); some elected; and some directly appointed by the Scottish
Ministers on the basis that they appear to the Scottish Ministers to have knowledge
or experience relevant to the functions of the National Park authority or the
National Park (2000 Act, sch 1, in particular paras 3, 5, 6). The member must have
no financial or other interest likely prejudicially to affect the person’s performance
as a member (para 6(4)).
[4] The legislation’s aims are set out in sec 1 of the 2000 Act as being: (a) to
conserve and enhance the natural and cultural heritage of the area; (b) to promote
sustainable use of the natural resources of the area; (c) to promote understanding
and enjoyment (including enjoyment in the form of recreation) of the special
qualities of the area by the public; and (d) to promote sustainable economic and
social development of the area’s communities.
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Cairngorms National Park Local Plan 2010
[5] By resolution dated 29 October 2010 the CNPA approved and adopted a Local
Plan 2010 for areas within Cairngorms National Park, including housing development proposals for Nethy Bridge, Carrbridge, An Camas Mor, and Kingussie. The
housing allocations were accompanied by, inter alia, expectations of increased
populations, proposals for appropriate sewerage and water provision, and the
noting of possible dangers of pollution and deteriorated riverbanks with consequences for flora and fauna.
[6] Certain specific policies set out in the local plan, in particular policy 1
(formerly policy 2: Lord Ordinary’s opinion, paras 53, 128, 224) and policy 12
(formerly policy 13: opinion, paras 171, 222) were applied. Those policies provide:
‘
Natura 2000 Sites

POLICY 1

Development likely to have a significant effect on a Natura 2000 site will be
subject to an appropriate assessment in accordance with the Conservation
(Natural Habitats, [etc]) Regulations 1994. Where an assessment is unable to
ascertain that a development will not adversely affect the integrity of the site,
the development will only be permitted where:
a) there are no alternative solutions; and
b) there are imperative reasons of overriding public interest, including those
of a social or economic nature [the ‘IROPI’ test]. . . .
POLICY 12
Water Resources
A Use of Resources
There will be a presumption against development which does not meet all of
the following criteria:
1) minimises the use of treated and abstracted water;
2) does not result in the deterioration of the current or potential ecological
status or prejudice the ability to restore water bodies to good ecological
status;
3) treat surface water and foul water discharges separately and in accordance
with SUDS Manual Ciria C697;
4) have no significant adverse impact on existing or private water supplies or
wastewater treatment services.
B Flooding
There will be a presumption against development which does not meet all of
the following criteria relating to flooding:
1) be free from significant risk of flooding;
2) does not increase the risk of flooding elsewhere;
3) does not add to the area of land that requires flood prevention measures;
4) does not affect the ability of the functional floodplain to store or move
flood waters.
Note: Development in areas susceptible to flooding will require a developerfunded flood risk assessment, carried out by a suitably qualified professional.’
[7] Paragraphs 2.8 and 2.18 of the local plan explain:
‘2.8 Once adopted, the Local Plan will be used by the planning authorities
within the Cairngorms National Park to assess planning applications for
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development. The planning authorities are the four local authorities as well as
the [CNPA] when it acts as a planning authority in calling-in and determining
planning applications. . . .
2.18 The planning authorities will use conditions and legal agreements,
produced at the expense of the applicant, to ensure that consented developments comply with the Local Plan’s policies.’

[8] The local plan further explains:
‘3.11 . . . The planning authority will inform developers of any special requirements resulting from Natura interests or the appropriate assessment of the
Local Plan during pre-application discussions or when the need for such
requirements [is] recognised by the authority. The special requirements could
include mitigation measures to avoid effects on Natura interests that would be
imposed as conditions on planning consent, or particular information required
by the planning authority to undertake an appropriate assessment of the
specific development proposal. . . .
3.83 . . . [A]lmost all proposals that involve water abstraction and wastewater
treatment must comply with the requirements of the [1994] Regulations . . . .
4.34 . . . [T]he identification of land in development plans should be effective
and capable of development to meet the housing land requirement for a
minimum of five years at all times. . . .
6.6 . . . Development of [the housing] sites must comply with the policies of the
Local Plan and any specific requirements for the site noted in the proposal text.’
[9] In relation to Nethy Bridge, the local plan, inter alia, notes requirements to
meet flood risks (p 124, NB/H1, NB/H2) and retention of woodland to allow for
movement of species (p 124, NB/ED1). In relation to Carrbridge, the local plan,
inter alia, refers to safeguarding habitats and a UK biodiversity action plan species
(p 112, C/H1). In relation to An Camas Mor, the local plan specifies that any
development proposals require to be designed to the highest standards, not
adversely affecting the integrity of the River Spey special area of conservation
(‘SAC’) (p 82, para vi). In relation to Kingussie, the local plan notes that one area
requires a detailed flood risk assessment (p 98, KG/ED2).
CNPA’s assessment of the local plan
[10] In terms of reg 48 of the 1994 Regulations, the CNPA carried out an
appropriate assessment of
‘the likely impacts of the policies, proposals and land use allocations within the
modified deposit Local Plan against the qualifying interest and conservation
objectives of the Natura 2000 sites’ (appropriate assessment, para 1.1).
[11] Its conclusion in para 1.1 was that:
‘[W]ith appropriate safeguards and mitigation the finalised Local Plan as
modified will not adversely affect the integrity of any Natura site in the
Cairngorms National Park.’
[12] In their assessment, the CNPA emphasised the importance of ‘safeguarding
policies’. They stated (pp 16, 17):
‘6.1 Having established which policies might have an impact on Natura 2000
sites, it is important to remember that the Local Plan also contains a number of
policies to protect these sites principally through policies 1 and 2 . . .
6.2 [Certain] policies aim to protect sites designated as Natura from inappropriate development. Other safeguarding policies aim to offer some degree
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of protection through consideration of various aspects of development including impact on other natural heritage sites, impact on biodiversity, impact of
development on the wider landscape and its various features and design
standards for all development.
6.3 Further safeguarding mechanisms will be provided through forthcoming
supplement planning guidance on a topic basis, and will include guidance on
such things as renewable energy, sustainable development, area-based masterplans and development briefs, and open space development.
6.4 In addition, there are various mitigation measures that can be employed
to reduce potential impacts of proposals, and these would extend to planning
conditions and the use of design statements with all applications’.
[13] Pages 18 and 53 to 60 contain assessments of Natura sites (including
Abernethy Forest, River Spey, An Camas Mor, Kingussie, Carrbridge,
Nethy Bridge) applying the policies, design statements, and safeguarding and
mitigation measures. For example, in relation to Abernethy Forest (p 18), there is
mention of avoiding deterioration of the habitats of or disturbance to capercaillie,
osprey, and Scottish crossbill, concluding:
‘Policy assessment: Effect on conservation objectives
Implementation of a variety of policies — identified in Table 3a — could in
theory be likely to have a significant effect on this site. In practice, any
development proposals will have to comply with [Policy 1], which protects
Natura sites in accordance with the [1994 Regulations]. Hence the Local Plan
will not detract from meeting the site’s conservation objectives.’
[14] Similarly in relation to Nethy Bridge (p 19), the CNPA, having balanced up
various factors, conclude:
‘Conclusion on site integrity
Implementing the recommended conditions or mitigation will not detract from
meeting the conservation objectives and thus site integrity will not be adversely
affected.’
[15] In relation to the River Spey (pp 54, 55), having specifically considered
Atlantic salmon, freshwater pearl mussel, otter, and sea lamprey; the possible
deterioration of water quality in the Spey; the possible effects on the function of
flood plains and the modification of river banks; the abstraction of water from the
Spey to provide drinking water for new developments, the CNPA note:
‘In particular, research specific to adult freshwater pearl mussels identifies a
sensitivity limit of 0.03 mg/l soluble reactive phosphorous to maintain the
favourable conservation status of the species. The corresponding limits for
juvenile freshwater pearl mussel, Atlantic salmon, or sea lamprey are not
known. In practice, however, all development proposals will have to comply
with [Policy 1], which protects Natura sites in accordance with the [1994
Regulations]. One of the ways this would be achieved is by only granting
planning permission if it can be demonstrated that the 0.03 mg/l threshold for
soluble reactive phosphorous in-river will not be exceeded as a result of the
proposed development. In addition, compliance monitoring can be used to
ensure that discharges of harmful chemicals do not increase in the future. In the
longer term, in order to inform decisions on discharge consents, further
research is needed into the tolerances of the qualifying species to concentrations of different chemicals, and also into the sources of these chemicals and the
paths by which they reach the river. [After a paragraph about the implications
of new private sewage treatment systems, the CNPA continue:] Provided that
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the safeguards identified in the two previous paragraphs are adhered to
closely, implementation of this policy will not detract from meeting the site’s
conservation objectives’.

[16] When considering An Camus Mor (p 56), the CNPA note:
‘In theory, developments in line with the proposals in An Camus Mor could
lead to impacts on the qualifying species or their supporting habitats within
this site if, during construction or subsequently, physical or chemical contaminants were released into the River Spey. Construction and development
could also cause disturbance to otter. In practice, however, all development
proposals will have to comply with [Policy 1], which protects Natura sites in
accordance with the [1994 Regulations]. One of the ways this would be
achieved is, for applications that involve ground disturbance near to watercourses, identifying appropriate guidance for developers to follow to avoid
releases of sediment or chemicals into watercourses during construction; to
ensure that there is no potential for otter to become entangled in construction
materials (eg overnight); and requiring otter surveys prior to submission of
planning applications and designing developments to avoid damaging holts or
disturbing these animals. Hence implementation of these proposals will not
detract from meeting the site’s conservation objectives’.
[17] At pp 56, 57, 59 and 60, a similar balancing exercise is carried out, weighing
possibly prejudicial effects against safeguarding or mitigation measures, in relation
to Kingussie, Carrbridge, and Nethy Bridge, with the same conclusion in each case.
The cumulative effects of policies and proposals are considered as follows (pp 60, 61):
‘Cumulative effects of supplying water to all the new developments proposed in the Plan
The appropriate assessment for the proposed new water supply for Badenoch
and Strathspey will consider the effects of abstracting the water needed to
supply the new development proposed in this Local Plan on the River Spey
SAC. This assessment is not duplicated here. In the longer term, in order to
inform decisions on future water abstractions, further consideration is needed
of the effects of abstraction on water quantities in the Spey, whether abstraction-induced changes are likely to be mitigated or exacerbated by the effects of
climate change, and the tolerances of the qualifying species to changes in water
quantity.
The cumulative effects of the waste water treatment arrangements and their
associated discharges associated with the new developments proposed in the
Plan are considered with the effects of [Policy 12] above.
Conclusion on site integrity: Provided that Policies [1 and 12], and further
detail in paragraphs 4.80 and 4.81 are implemented rigorously, implementing
the policies and proposals will not detract from meeting the conservation
objectives and thus site integrity will not be adversely affected’.
[18] Ultimately, the CNPA concluded (p 63):
‘9.3 The assessment concludes that the Cairngorms National Park Local Plan
will not adversely affect the integrity of the Natura sites. However the
assessment recognises that additional safeguarding and mitigation will be
needed to safeguard the qualifying interests. These mitigations are set out in
Table 5 and are in addition to the formal policy modifications set out in Table 1.
Further detailed assessments will also be required for individual proposals at
the planning application stage.
9.4 It is therefore concluded that with the modifications set out in Table 1 and
5 the policies and proposals of the Local Plan can be implemented without
adversely affecting the integrity of any of the Natura 2000 sites within the
Cairngorms National Park.’

SC

Cairngorms Campaign v Cairngorms National Park Authority

45

Appeal to the Court of Session
[19] The appellants appealed to the Court of Session in terms of sec 238 of the
Town and Country Planning (Scotland) Act 1997 (cap 8), seeking reduction of the
CNPA’s decision to adopt the plan. The case came before Lord Glennie. As noted in
the Lord Ordinary’s opinion (paras 65 et seq, 71, 163 et seq), there were challenges
based on unlawfulness, Wednesbury unreasonableness, and a failure to give adequate reasons. Ultimately, the Lord Ordinary refused the appeal for the reasons he
gave in his opinion dated 21 September 2012. The appellants now reclaim, solely in
relation to their argument that the appropriate assessment was unlawful in
that it postponed to a future stage in the planning process the CNPA’s legal
obligations under Art 6(3) and (4) of the Habitats Directive, including making a
determination whether the plan would adversely affect the integrity of Natura 2000
sites; if so, whether there were alternative solutions; and in the absence of alternative
solutions, whether a housing allocation met the IROPI test, ie the test of ‘imperative
reasons of overriding public interest’, in terms of Art 6(4) (cf policy 1 above).
[20] The Lord Ordinary observed (para 45):
‘It should be noted that the local plan is for the period from 2007 to 2012.
Another local plan taking the matter forward from 2012 is already under
consideration. The Local Plan 2007 was only adopted more than halfway
through its intended lifespan. In consequence, even by the time it was adopted
and by the time this appeal was brought, the issues raised in it were on the
verge of becoming of academic interest only.’
[21] Senior counsel for the appellants nevertheless maintained that the issues
raised in the present appeal were of relevance for the next local plan. The outcome
of the appeal would be a material consideration in the formulation of the next local
plan. It would also be relevant to the grant of any planning permission.
Pleadings: Ground of appeal 6
[22] In their written grounds of appeal, the appellants framed their sixth ground
of appeal as follows:
‘Ground of Appeal 6
The appellants contend that CNPA acted unlawfully in adopting the Local Plan
without an adequate appropriate assessment in terms of Regulation 48 of The
Conservation (Natural Habitats etc) Regulations 1994 having been carried out
in respect of the potential cumulative effects of the settlements on the Spey SAC
[special area of conservation] and the other European Sites in the area. For
example, the SEA [strategic environmental assessment] (page 128 and 135)
commented on the Kingussie and Nethy Bridge housing proposals and their
potential effect on the Spey SAC and said ‘‘Under the Habitats Directive, the
Local Plan must be subject to an appropriate assessment to identify the
implications for the conservation interests of the SAC’’. The potential cumulative effects of the other house proposals on the Spey SAC were also noted in
the SEA. The purported ‘‘Appropriate Assessment’’ was not an adequate
assessment that complies with the requirements of Regulation 48 and the
Habitats Directive [92/43/EEC]. During the Inquiry the Reporters clearly
considered it to be an inadequate assessment. In relation to (i) An Camas
Mor [para 42.44] the Reporter refers to ‘‘considerable uncertainty . . . about
environmental issues’’, (ii) Carrbridge the environmental issues are raised in
paras 60.11, 60.12 & 60.13 where it is said ‘‘the position on bio-diversity is not
yet certain’’ and concludes at 60.21 ‘‘that biodiversity issues may now render
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that permission incapable of implementation’’, (iii) Nethy Bridge para 66.21
states that ‘‘insufficient attention is paid in the text to . . . biodiversity . . .
integral to achieving the objectives of CNPP 2007’’. In those circumstances the
CNPA ought not to have adopted said policies. Regulation 48(5) provides that
an authority ‘‘shall agree to the plan or project only after having ascertained
that it will not adversely affect the integrity of the European site’’. The
Assessment does not conclude that the plan will not adversely affect the
integrity of the site, but only that if certain policies are complied with or
monitoring is used that there may be no adverse effect. The Assessment is not
an adequate assessment if it leaves matters still to be assessed in a subsequent
planning application. Regarding the River Spey (page 53 of Assessment) it is
accepted that there could be significant adverse effects on the Spey; it suggests
that compliance with Policy 2 and compliance monitoring could be employed,
but goes on to say that in the longer term, in order to inform decisions further
research is required. In these circumstances it cannot be said that agreement to
the Local Plan ‘‘will not adversely affect the integrity of the site’’. Similarly in
relation to An Camas Mor (page 56), Carrbridge (page 58) and Nethy Bridge
(page 59) the Assessment seeks to rely on Policy 2 and Guidance given to
Developers, which it is hoped will be followed. Further, the Reporters note
in the Inquiry Report at paragraph 8.9 in relation to Policy 2 Natura Sites ‘‘the
lack of any reference to the application of a precautionary principle in
the context of Policy 2’’ & see para 8.10. Said proposals are inadequate to
comply with said regulation in particular because it leaves over matters to be
assessed at a later stage to ensure that the integrity of the site will not
be adversely affected.’

Submissions
Appellants
[23] Senior counsel for the appellants contended that the appropriate assessment
in so far as relating to housing allocations at Nethy Bridge, Carrbridge,
An Camas Mor and Kingussie was unlawful for the following reasons.
[24] The CNPA had in effect directed that the appropriate assessment should take
place at the later planning application stage. The authority had looked at possible
effects on European sites, particularly the River Spey, but had then not assessed
those effects, simply directing that no planning permission should be granted
which would adversely affect the integrity of the site. That approach was unlawful
in terms of Commission v UK.
[25] In particular, the housing allocations for the four areas were ‘specific
proposals’ in terms of the local plan. Those proposals had to be assessed. There
were specific housing allocation targets, and if those allocations could not go ahead,
the local authority would lose a number of houses which they were required to
deliver. There would therefore be pressure upon the local authority to make sure
that a particular allocation passed the Habitats test. If the allocation were not
permitted to go ahead, the local plan provided no alternatives. That was why it was
essential that an assessment ‘in a broad sense’ should take place at the local plan
stage (and not be left until the later planning permission stage). It was entirely
possible for the CNPA to make a broad assessment at the local plan stage about
whether the housing allocation would pass the Habitats test.
[26] Paragraph 4.34 of the local plan provided that the plan had to be ‘effective
and capable of development to meet the housing land requirement for a minimum
of five years at all times.’ But without a broad assessment at the local plan stage, it
was impossible to know whether this local plan satisfied that definition. What the
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CNPA had done was unlawful as (a) it was contrary to European case law as set out
in Commission v UK; and (b) even within the domestic law planning system, one had
to be able to conclude that what was in the plan was ‘deliverable’.
[27] For each of the four areas, it was known how many houses were to be built:
40 in Nethy Bridge, 117 in Carrbridge, 1,500 in An Camas Mor (and therefore
approximately 4,500 people), 75 in Kingussie. If it was not known at local plan stage
whether there was compliance with the Habitats Directive, one was not in a position
to consider (a) alternative solutions; and (b) whether the IROPI test (namely
imperative reasons of overriding public interest under Art 6(4)) was met. In the
present case, the CNPA had stopped short of deciding if there would be an adverse
impact on the integrity of the site, and had thus not considered whether there was a
need to consider alternative solutions or locations. An example of an alternative
solution, in senior counsel’s submission, was as follows:
‘Area A allocated for housing and Area B allocated for industrial with appropriate assessment left until the planning applications. Area A passes the
integrity test and houses are built; Area B then fails the integrity test. Had
the integrity test been undertaken at the local plan stage, it would have been
found that Area A would pass for both houses and industrial use, whereas
Area B would only pass for housing. Therefore had ‘‘alternative solutions’’
been considered at the local plan stage, then Area A could have been allocated
for industrial use and Area B for housing thus fulfilling the Local Plan
requirements.’
[28] It was therefore important to make the assessment in broad terms on the
information available at the earlier local plan stage. It would be unsatisfactory to
have refusals on the ground of failure to comply with the Habitats Directive at the
later planning application stage. No one could say whether any planning application would pass the Habitats test.
[29] Reference was made to Landelijke Vereniging tot Behoud van de Waddenzee
and anr v Staatssecretaris van Landbouw, Natuurbeheer en Visserij (Advocate General
(Kokott), paras 53, 60, 69, 73, 85, 95–102, 107, 111; Court’s judgment, paras 38, 43,
44, 50–61), Commission v UK (Advocate General (Kokott), paras 26, 39, 41–49, 51),
R (Wells) v Secretary of State for Transport, Local Government and the Regions
(paras 51 et seq) and Smith v Secretary of State for the Environment, Transport
and the Regions and ors (para 33). There was sufficient information available
about the number of households, sewage, water, and the impact of people on
the locality. The CNPA should therefore have assessed the possible impact
on the integrity of the site at the level of detail which existed in the local
plan. There was no certainty (in the Waddenzee sense) about the water extraction,
the sewage discharge, juvenile freshwater pearl mussel, Atlantic salmon, sea
lamprey, and otter. All the appropriate scientific research information and data
had not been obtained. The CNPA’s approach resulted in the assessment relying
upon a subsequent assessment (the approach which, according to senior counsel’s submission, was disapproved of in Commission v UK). The CNPA were
unable to say that the new developments, taken together, would not adversely
affect the River Spey. Thus although their conclusion was that the integrity of the
European site would not be adversely affected, they had in effect ‘left over’ the
assessment to a later date. Although they had identified issues such as nutrients,
wastewater, surface water, flood plains, river banks, and water abstraction, they
did not know whether or not they passed the Habitats test. In effect they relied
upon future assessment, which was not lawful. (If, however, the court did not
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accept the classification as ‘unlawful’, it was ‘unreasonable’ to stop at a stage
which prevented the authority from looking at alternative solutions.)
[30] Nothing in the decision in Feeney v Oxford City Council (2012) contradicted the
appellants’ position. In Feeney, there had been a detailed assessment of all the
material available. Certain issues were identified as being unable to be dealt with at
the core strategy stage, and requiring to be assessed at the next level. It was
legitimate to provide that these issues would be dealt with at a later stage, because
that was not postponing everything to the future by saying ‘any planning application has to pass the Habitats test’.
[31] The Lord Ordinary had erred in his approach in paras 138 et seq. There
had to be an assessment commensurate with the level of detail available. The
Lord Ordinary had erred in failing to appreciate that what was required was
as detailed an assessment as was possible at the level of the plan. A much more
detailed assessment should have been made.
[32] If the appeal court were to consider that the matter was not acte clair, a
reference to the European Court of Justice would be appropriate. The question at
issue might properly be:
‘What should be understood by the phrase ‘‘commensurate to the relative
precision of the plans at any particular stage’’ (paragraph [92] of Feeney); and
the phrase ‘‘adverse effects on areas of conservation must be assessed at every
relevant stage of the procedure to the extent possible on the basis of the
precision of the plan’’ (paragraph [49] of Commission v United Kingdom).’
[33] In other words, what level of assessment was it legitimate to leave to the next
planning stage? To what extent could one legitimately avoid making an assessment
by referring on to an assessment to be made at the next stage? The case would have
to be put out for a hearing by order to discuss appropriate procedure for the
reference.
First respondent
[34] Senior counsel for the first respondent invited the court to refuse the
reclaiming motion.
Local plan
[35] The local plan set out policies to protect the environment. The plan identified
policies with which subsequent planning applications had to comply. The plan
identified issues raised by each site, and gave possible ways of dealing with these
issues. Senior counsel for the appellants had not shown that the assessment had left
something out of account, such as a particular species, site, or issue.
[36] For example, policy 12 at p 34 (‘Water Resources’) set out a presumption
against development which did not meet certain criteria (set out in para 6).
Paragraphs 3.82, 3.83, and 3.87 were concerned with low impact solutions, water
abstraction, and monitoring.
[37] As for housing, senior counsel pointed out that the settlement boundaries
were indicative only:
.
.

An Camas Mor was not identified in the local plan as a site contributing
to the housing land required for the life of the plan.
Both Nethy Bridge and Carrbridge had obtained outline planning
permission for housing development before the issuing of the local
plan.
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Kingussie did not have planning permission, and was to provide only
75 houses during the planning period.

[38] In relation to An Camas Mor, permission for development would only be
given if the planning authority was satisfied that proposals had been designed to
the highest standards that did not adversely affect the integrity of the River Spey
SAC (p 82, para vi). There was also a provision that the biodiversity of the site
should be conserved and enhanced (p 161). As for Kingussie, much of the relevant
land was not on a flood plain.
Appropriate assessment
[39] The CNPA worked in partnership with Scottish National Heritage (p 7,
para 4.1). They laid down policies (pp 7–14). They set out the type of site and the
conservation objective. There was no suggestion that a site or a conservation objective
or a qualifying interest (such as otter, sea lamprey, salmon, or freshwater pearl
mussels) had been omitted. The CNPA then made an assessment. They worked out
safeguarding policies such that the plan would not have a negative impact on the
environment. They reached the conclusion that, provided that the policies were
adhered to, there would not be an adverse effect on the integrity of the site.
The law
[40] In Landelijke Vereniging tot Behoud van de Waddenzee and anr v Staatssecretaris
van Landbouw, Natuurbeheer en Visserij, the Advocate General’s opinion stated:
‘95. It should first be noted that the habitats directive does not lay down any
methods for carrying out an appropriate assessment. . . .
97. This assessment must, of necessity, compare all the adverse effects arising
from the plan or project with the site’s conservation objectives. To that end,
both the adverse effects and the conservation objectives must be identified.’
[41] There had been no suggestion by senior counsel for the appellants that the
first two sentences of para 97 were not complied with. The legitimacy of safeguarding policies and a stage-by-stage procedure was recognised in the authorities
(R (Hart District Council) v Secretary of State for Communities and Local Government and
ors; Feeney v Oxford City Council (2012)). There could be a detailed assessment at a
later stage. As was noted in the opinion of the Advocate General (Kokott) in
Commission v UK (para 49):
‘The United Kingdom Government is admittedly right in raising the objection
that an assessment of the implications of the preceding plans cannot take
account of all the effects of a measure. Many details are regularly not settled
until the time of the final permission. It would also hardly be proper to require
a greater level of detail in preceding plans or the abolition of multi-stage
planning and approval procedures so that the assessment of implications can
be concentrated on one point in the procedure. Rather, adverse effects on areas
of conservation must be assessed at every relevant stage of the procedure to the
extent possible on the basis of the precision of the plan. This assessment is to be
updated with increasing specificity in subsequent stages of the procedure.’
[42] The Lord Ordinary clearly set out the key points at paras 138 and 139. In
particular:
.

The appropriate assessment need not provide a ‘conclusive answer’ to
all the questions legitimately raised about the potential for significant
adverse effects on the integrity of the site.
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.
.

.

The decision-maker is entitled to take into account not only likely
impacts, but also measures to prevent such impacts arising or to
mitigate their effect.
By setting out policies in the local plan which would govern the
treatment of future planning decisions, the CNPA could be certain
that such development would not adversely affect the integrity of the
site.
If the appropriate assessment identified and assessed risks inherent in
development on the sites, and the local plan laid down policies to
eliminate or mitigate such risks with a requirement that any planning
permission would only be granted if it was in line with the relevant
policies, then development would not adversely affect the integrity of
the sites.

[43] If the court were nevertheless to decide against the first respondent and were
minded to quash any part of the plan, the case should be put out for a hearing by
order.
Second, third and fourth respondents
[44] Counsel for the second, third and fourth respondents adopted the submissions for the first respondent and invited the court to refuse the reclaiming motion.
(1) Preliminary issues
[45] There were four preliminary issues:
(i) Despite their senior counsel’s denial, the appellants’ position was truly that the
CNPA’s approach had been unreasonable in the Wednesbury sense. That was a high
test to satisfy.
(ii) A development plan should not be construed as if it was a contract or a statute
(Tesco Stores Ltd v Dundee City Council, Lord Reed, para 19). Matters of interpretation, or the identification of the question at issue, were questions of law. But the
answers to the questions were matters of judgment. Senior counsel for the appellants had not identified any question of interpretation requiring this court’s
determination as a matter of law (cf the observations of the Lord Ordinary, para 75).
(iii) As the Lord Ordinary noted (para 77), correctly, the National Park Plan, the
local plan, the assessment and the various reports, required to be read as a whole.
(iv) The Lord Ordinary dealt with the giving of reasons at paras 82 to 87 of his
opinion, referring to Wordie Property Co Ltd v Secretary of State for Scotland (p 348).
However there was no obligation, when carrying out an appropriate assessment, to
give reasons, only to carry out the appropriate assessment.
(2) R (Evans) v Secretary of State for Communities and Local Government and ors
[46] In Evans the Court of Appeal decided that a challenge to the Secretary of
State’s decision should be made by applying the Wednesbury test, not by applying
some other test such as a heightened form of scrutiny. While Evans concerned the
screening direction of the Secretary of State pursuant to reg 6 of the Town and
Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999 (SI 1999/293), the decision provided guidance in the present case. The
Court of Appeal rejected any suggestion that the appropriate test was a more
intensive form of scrutiny or a proportionality test.
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(3) No point of principle in issue
[47] Counsel submitted that:
(i) There was no challenge to the Conservation (Natural Habitats etc) Regulations
1994. It was not suggested that the Regulations did not properly implement the
Directive.
(ii) There was no suggestion that the CNPA had misunderstood the test derived
from Landelijke Vereniging tot Behoud van de Waddenzee and anr v Staatssecretaris van
Landbouw, Natuurbeheer en Visserij. So the challenge was limited to misapplication of
the appropriate principles.
(iii) It was not suggested that Feeney v Oxford City Council (2012) was not correctly
decided on its facts. Safeguarding provisions were therefore lawful. It was legitimate to put some matters off for further assessment at a future date. It was not
suggested that such a stage-by-stage policy would not satisfy the Directive.
(iv) There was no suggestion that the CNPA had not carried out an appropriate
assessment. There was no criticism of the method of assessment, or that some
relevant issue or interest had not been identified.
(4) Reasonable authority test
[48] The appellants’ case was in effect that, in the particular circumstances of this
case, no reasonable authority could have carried out the assessment as the first
respondent had. But the appellants had failed to satisfy that test.
(5) An appropriate assessment
[49] There was some guidance in statute and case law about the requisites for an
appropriate assessment.
Plan as a whole
The assessment should be of the plan as a whole, and in its final form (Feeney v
Oxford City Council (2011), para 89).
Safeguarding conditions
In terms of reg 48(6) of the 1994 Regulations, an appropriate assessment could
therefore have regard to conditions or restrictions (including policy 1). That
supported the idea of having a safeguarding condition, which would apply at
every stage: for example, a detailed condition relating to construction which would
avoid sediment entering the River Spey.
General duty to provide assessment
The duty to provide an appropriate assessment was a very general one.
Waddenzee (Advocate General (Kokott), paras 95, 97, 111) gave no particular guidance.
Latitude in carrying out assessment
The foreword to Managing Natura 2000 Sites: The provisions of Article 6 of the
‘Habitats’ Directive 92/43/EEC gave the CNPA considerable latitude when carrying
out the appropriate assessment (pp 5, 29, 36, 37). Mitigation measures (such as
policy 1) and alternative solutions could be taken into account. But there was no
legal requirement to look at alternative solutions. In legal terms, alternative
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solutions became relevant only when it was ‘proposed to consider approving a
damaging plan or project’ (p 37). There was no obligation to consider alternatives
earlier. The CNPA had followed that approach.
[50] There was nothing in Managing Natura 2000 Sites or in Assessment of Plans and
Projects Significantly Affecting Natura 2000 Sites: Methodological guidance on the
provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC demonstrating
that the appropriate assessment carried out by the CNPA was not a legitimate
appropriate assessment. There was nothing to suggest that the approach adopted
by the CNPA was unreasonable.
[51] In the Advocate General’s opinion in Commission v UK (paras 44–49), the
Advocate General sought to justify the requirement that there should be an
appropriate assessment at the development plan stage. The Advocate General
was not directly considering the content of an appropriate assessment. The
content was a matter for the judgment of the relevant authority, set against that
background. The CNPA had approached their task within the ambit of reasonable
judgment.
[52] There was no support in case law or in the general guidance for a requirement to assess broadly at the local plan stage whether or not a particular housing
allocation would pass the Habitats test as senior counsel for the appellants contended. The relevant authority had to consider conservation objectives and impacts
on the environment, and to form a view. The authority did not have to provide
solutions.
[53] Ultimately, the matter was one for the authority. Only if ‘no reasonable
authority’ would have taken the approach adopted was there any error.
[54] In the context of housing supply, senior counsel for the appellants had
emphasised that the authority had to guarantee delivery of a certain amount of
housing. But there was no challenge that the CNPA’s approach to decision-making
in the context of housing supply was flawed (in contrast with Feeney v Oxford City
Council (2012), where there was such a challenge: paras 9, 97). The authority were
entitled to take a risk in relation to the deliverability of housing. But they were not
entitled to take a risk in relation to damaging the sites. The relevant requirements of
the five-year housing plan would be satisfied by the authority’s approach. There
was no legal obligation governing housing (as there was governing the European
sites). There might be several reasons why proposals for housing allocation might
not be fulfilled. But housing proposals were permitted to be uncertain (in contrast
with the Natura requirements). The appellants’ approach to housing was not only
inaccurate in relation to the numbers, but was also wrong in principle.
[55] The proper question was as follows. Was what was being done serving the
objective of an appropriate assessment? The assessment had to be read as a whole,
with due regard to safeguarding policies (assessment, pp 16, 17). In relation to
Nethy Bridge, problems had been identified in relation to Abernethy Forest
(assessment, p 19). A reasoned judgment was given dealing with the problems,
working with probabilities and estimates. It was quintessentially a matter of
judgment whether the final conclusion was that a development would detract
from the integrity of the site. Such planning judgment could only be attacked on
Wednesbury grounds. In the present case, the Wednesbury test had not been met. The
members of the CNPA were well experienced. The CNPA’s role was environmental. The ultimate outcome in both Feeney v Oxford City Council (2012) and the
present case was that an important issue was left undetermined, but safeguards
were put in place to ensure that there was no adverse impact on the integrity of the
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site. All of the policies were relevant (local plan, p 15, box). One of the policies was
to avoid damage to the River Spey SAC. Thus, relating to An Camas Mor, it was
provided (p 82, vi):
‘Permission for development will only be permitted if the planning authority is
satisfied that proposals have been designed to the highest standards that do not
adversely affect the integrity of the River Spey SAC.’
[56] Relating to Kingussie (p 98), it was noted that most of the relevant sites were
situated on a hill, and therefore there were no specific points to make in relation to
flooding, whereas for Carrbridge (p 112, C/ED2), flooding was relevant:
‘A detailed flood risk assessment may be required to accompany any further
development proposals for this site.’
[57] Also, in relation to Nethy Bridge (p 124), it was noted that:
‘[NB/H1] A detailed flood risk assessment will be prepared to accompany any
further development proposal for this site. . . .
[NB/H2] A flood risk assessment may be required in support of any further
planning application or reserved matters.’
[58] There was also a provision that (NB/ED1):
‘Development on this site will retain enough woodland to allow for movement
of species’.
[59] An examination of the local plan, together with the submissions made on
behalf of the first respondent, demonstrated that an appropriate assessment had
been made in a proper manner and had achieved its purpose under the Directive.
[60] Senior counsel for the appellants had sought to suggest that, because one could
calculate the water and the sewerage, one should be able to reach a conclusion or a
solution. But to require a solution at that stage was not in accordance with planning
procedures or the Directive. It was for the developer to come up with solutions at the
safeguarder stage. If ultimately it proved unnecessary to provide such a solution,
there was no point in going into that degree of detail at the earlier stage.
[61] Counsel for the second, third and fourth respondents submitted that there
was no need for a reference to the European Court of Justice.
[62] If the court were against the respondents on the merits, the court was invited
not to exercise its discretion to quash the plan. The extent of any quashing should be
left open until after the judgment had been issued, as each case was different and
depended on its facts (cf Walton v Scottish Ministers, Lord Carnwath, para 139,
Lord Hope, para 155).
Discussion
[63] In our opinion, despite the appellants’ contention that their challenge is one
of ‘unlawfulness’, their challenge when elaborated in submissions is truly one of
Wednesbury unreasonableness, namely that no reasonable authority complying with
the Directive, the Regulations, and the case law, would have produced an appropriate assessment such as that produced in October 2010, and accordingly that no
such authority would have adopted the local plan.
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[64] When examining the appropriate assessment with the test of Wednesbury
unreasonableness in mind (cf the approach adopted by the Court of Appeal in
relation to the Town and Country Planning (Environmental Impact Assessment)
(England and Wales) Regulations 1999 in R (Evans) v Secretary of State for Communities and Local Government and ors) we note the following:
(1) The CNPA, who carried out the appropriate assessment, comprise specialised
and expert members with particular knowledge or experience relevant to the
functions of the CNPA or the national park (see para 3). They are appointed on
the basis that they have no financial or other interest which might prejudice their
performance as members. The CNPA’s aims are as set out in para 4.
(2) There is no statutory guidance prescribing what must be done by way of an
appropriate assessment. As the Advocate General (Kokott) explained in Landelijke
Vereniging tot Behoud van de Waddenzee and anr v Staatssecretaris van Landbouw,
Natuurbeheer en Visserij:
’95. It should first be noted that the habitats directive does not lay down any
methods for carrying out an appropriate assessment. . . .
97. . . . [I]t will often be difficult to encompass all adverse effects in an
exhaustive manner. In many areas there is considerable scientific uncertainty
as to cause and effect. If no certainty can be established even having exhausted
all scientific means and sources, it will consequently be necessary also to work
with probabilities and estimates. They must be identified and reasoned. . . .
98. Following an appropriate assessment, a reasoned judgment must be
made as to whether or not the integrity of the site concerned will be adversely
affected. In that respect it is necessary to list the areas in which the occurrence
or absence of adverse effects cannot be established with certainty and also the
conclusions drawn therefrom. . . .
102. . . . According to [Article 6(3)], the authorising authority can grant
authorisation only when it is certain that the integrity of the site concerned
will not be adversely affected. Consequently, remaining risks may not undermine this certainty. . . .
107. However the necessary certainty cannot be construed as meaning
absolute certainty since that is almost impossible to attain. Instead, it is clear
from the second sentence of Article 6(3) of the habitats directive that the
competent authorities must take a decision having assessed all the relevant
information which is set out in particular in the appropriate assessment. The
conclusion of this assessment is, of necessity, subjective in nature. Therefore the
competent authorities can, from their point of view, be certain that there will be
no adverse effects even though, from an objective point of view, there is no
absolute certainty.’
The Court gave the following opinion:
‘52 As regards the concept of ‘‘appropriate assessment’’ within the meaning of
Article 6(3) of the Habitats Directive, it must be pointed out that the provision
does not define any particular method for carrying out such an assessment. . . .
56 It is therefore apparent that the plan or project in question may be granted
authorisation only on the condition that the competent national authorities are
convinced that it will not adversely affect the integrity of the site concerned. . . .
61 . . . [U]nder Article 6(3) of the Habitats Directive, an appropriate assessment of the implications for the site concerned of the plan or project implies
that, prior to its approval, all the aspects of the plan or project which can, by
themselves or in combination with other plans or projects, affect the site’s
conservation objectives must be identified in the light of the best scientific
knowledge in the field.’
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The foreword to Managing Natura 2000 Sites: The provisions of Article 6 of the ‘Habitats’
Directive 92/43/EEC afforded the CNPA considerable latitude when carrying out the
appropriate assessment (pp 5, 29, 36, 37). Safeguarding and mitigation measures
(including policies 1 and 12) may be taken into account. There was no legal
requirement to look at alternative solutions: they become relevant only when it
is ‘proposed to consider approving a damaging plan or project’ (p 37), and thus
there is no obligation to consider alternatives earlier. The content of the appropriate
assessment was a matter for the judgment of the CNPA: the Advocate General in
Waddenzee did not directly consider or prescribe the content of an appropriate
assessment.
(3) The appropriate assessment dated October 2010 drew attention to problems
and issues relating, inter alia to:
.
.
.
.
.
.

otter
salmon
sea lamprey
capercaillie
water purity
water extraction.

There is no suggestion that a problem or issue has been omitted (cf Waddenzee,
Advocate General (Kokott), para 97).
(4) Planning procedure is a staged process (in contrast with the one-off grant of a
licence in Waddenzee). In particular, stages currently include:
.
.
.

a local plan
an outline plan
a detailed plan.

A problem or issue raised in a local plan may be highlighted and discussed, and a
safeguarding or mitigating provision inserted, such that planning permission
would not be granted at a later stage unless and until that problem or issue had
been resolved in compliance with the Habitats Directive as brought into operation
by the 1994 Regulations. For example, one of the policies adopted seeks to
avoid damage to the River Spey SAC. At p 82 of the Local Plan 2010, relating to
An Camas Mor, it is provided:
‘vi . . . Permission for development will only be permitted if the planning
authority is satisfied that proposals have been designed to the highest standards that do not adversely affect the integrity of the River Spey SAC.’
At p 112, C/ED2, for Carrbridge, it was stated:
‘A detailed flood risk assessment may be required to accompany any further
development proposals for this site.’
At p 124, NB/HI, relating to Nethy Bridge, provided:
‘A detailed flood risk assessment will be prepared to accompany any further
development proposal for this site.’
While NB/H2 provided:
‘A flood risk assessment may be required in support of any further planning
application or reserved matters.’
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Finally, NB/ED1 was in the following terms.
‘Development on this site will retain enough woodland to allow for movement
of species’.
Such safeguarding or mitigating provisions are legitimate: cf R (Hart District
Council) v Secretary of State for Communities and Local Government and ors, Feeney v
Oxford City Council (2012) (particularly para 92) and Commission v UK the Advocate
General (Kokott) (para 49):
‘Many details are regularly not settled until the time of the final permission. It
would also hardly be proper to require a greater level of detail in preceding
plans or the abolition of multi-stage planning and approval procedures so that
the assessment of implications can be concentrated on one point in the
procedure. Rather, adverse effects on areas of conservation must be assessed
at every relevant stage of the procedure to the extent possible on the basis of the
precision of the plan. This assessment is to be updated with increasing
specificity in subsequent stages of the procedure.’
See too Waller LJ in Smith v Secretary of State for the Environment, Transport and the
Regions and ors (para 33):
‘In my view there is a further important principle that when consideration is
being given to the impact on the environment in the context of a planning
decision, it is permissible for the decision-maker to contemplate the likely
decisions that others will take in relation to details where those others have the
interests of the environment as one of their objectives. The decision-maker is
not however entitled to leave the assessment of likely impact to a future
occasion simply because he contemplates that the future decision-maker will
act competently. Constraints must be placed on the planning permission
within which future details can be worked out, and the decision-maker must
form a view about the likely details and their impact on the environment.’
Thus the level of detail required will be greater at the detailed planning permission
stage than at the local plan stage. There is no obligation (established either in case
law or in other general guidance) to assess broadly at the local plan stage whether or
not a particular housing allocation would pass the Habitats test. The relevant
authority had to consider conservation objectives and impacts on the environment,
and to form a view. The authority does not have to provide or approve solutions.
(5) The local plan will not be rendered ineffective or illegal if the proposed
housing allocations at Nethy Bridge, Carrbridge, An Camas Mor, and Kingussie,
are not fulfilled to the letter, for two reasons:
(i) Some of the allocations are merely aspirational. The allocation for An Camas
Mor is simply a hope in the future, not a concrete allocation.
(ii) Some of the allocations are not aspirational (eg Kingussie, 37). But even if not
proceeded with, the local authority may achieve allocations in other areas. At worst,
even if the housing allocations are not achieved, that does not render the local plan
ineffective or unlawful (cf Feeney v Oxford City Council (2012), para 96).
[65] In the result, we are not persuaded that the CNPA’s appropriate assessment
was one which no reasonable authority, complying with the 1994 Regulations,
would have produced. We agree with the Lord Ordinary, at paras 3 and 71 to 81 of
his opinion, that the appropriate approach to the matter is one of judicial review,
and that having adopted a judicial review approach, the CNPA’s appropriate
assessment cannot be said to be one which no reasonable authority would have
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produced in the circumstances. It was, therefore, open to the CNPA to adopt a local
plan which relied on that assessment.
[66] Finally, we are not persuaded that a reference to the European Court of
Justice is necessary.
Decision
[67] For the reasons given above, we refuse the reclaiming motion and adhere to
the interlocutor of the Lord Ordinary, dated 21 September 2012, refusing the appeal.
We reserve any question of expenses.
The Court refused the reclaiming motion.
Drummond Miller LLP – Harper MacLeod LLP – Wright, Johnston and Mackenzie LLP –
Burness, Paull and Williamsons LLP – Shepherd and Wedderburn LLP
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CARROLL v SCOTTISH BORDERS COUNCIL

No 24
07 October 2015
[2015] CSIH 73

Extra Division
Lord Armstrong

Sally Carroll, Appellant and Reclaimer—Poole QC, Irvine
Scottish Borders Council, Respondent—Burnet
SR Findlay (A Firm), Interested Party—RL Martin QC, van der Westhuizen
Lord Advocate, Intervenor—Wilson QC
Administrative law – Statutory appeal – Town and country planning – Procedural
requirements – Local review body reversing planning decision of an appointed person –
Whether required to adopt a de novo full and substantive review – Whether Court required
to apply intense scrutiny on appeal – Directive 2011/92/EU of the European Parliament and
of the Council of 13 December 2011 on the assessment of the effects of certain public and
private projects on the environment, Art 11(1)
Administrative law – Statutory appeal – Town and country planning – Local review body
reversing planning decision of an appointed person – Whether failed to have regard to
material considerations – Whether breached natural justice – Whether failed to consider
proportionality – Whether gave adequate reasons
Process – Devolution issue – Appellant raising devolution issue in grounds of appeal and
submissions – Whether properly before the court – Whether declarator necessary
Town and country planning – Planning permission – Local review body granting planning
permission for erection of wind turbines on review – Whether required to adopt a de novo
full and substantive review – Whether failed to have regard to material considerations –
Whether breached natural justice – Whether failed to consider proportionality – Whether
gave adequate reasons – Directive 2011/92/EU of the European Parliament and of the
Council of 13 December 2011 on the assessment of the effects of certain public and private
projects on the environment, Art 11(1)
Article 11(1) of Directive 2011/92/EU of the European Parliament and of
the Council of 13 December 2011 on the assessment of the effects of certain
public and private projects on the environment ([2012] OJ l26/1) (‘the PPD’)
provides, ‘‘Member States shall ensure that, in accordance with the relevant
national legal system, members of the public concerned: (a) having a sufficient
interest, or alternatively; (b) maintaining the impairment of a right, where
administrative procedural law of a Member State requires this as a
precondition; have access to a review procedure before a court of law or
another independent and impartial body established by law to challenge the
substantive or procedural legality of decisions, acts or omissions subject to
the public participation provisions of this Directive.’’
A local resident objected to the grant of planning permission for the
construction of two wind turbines by developers on a nearby site. In 2010 and
2011, the planning officer and a local review body (‘LRB’) of the local
authority refused an application for planning permission by the developer for
construction of the wind turbines on the basis that the proposal was contrary to
the development plan. In 2012, the developers resubmitted their application.
On 2 October 2012, the local authority’s planning officer refused this
application, again on the basis that it was contrary to the development plan.
The developers sought a review of this decision by the LRB. On 21 March 2013,
the LRB concluded that the development was consistent with the development
plan and granted planning permission with conditions. The local resident
appealed against that decision to the Court of Session. At first instance, the
Lord Ordinary refused the appeal.
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The local resident reclaimed and argued that: (1) in order to comply, inter
alia, with Art 11(1) of the PPD, an LRB had to carry out a de novo full and
substantive review that included appropriate procedural safeguards such as
the opportunity for presentation of evidence, making of submissions, and fair
procedure; further, because the LRB was not independent of the original
decision-maker, the court had to apply an intense degree of scrutiny in any
appeal against the decision of the LRB; (2) in this case, the LRB had not
conducted such a review and, moreover, the Lord Ordinary had erred in
concluding that the LRB only had to carry out a more limited review; the
Lord Ordinary’s interpretation of the legislation, if correct, gave rise to a
devolution issue; (3) the LRB’s decision was ultra vires because it failed to take
into account its own technical guidance note (‘TGN’), failed to apply various
policies and presumptions in the local development plan, failed properly to
consider the proportionality of the development, breached natural justice in
not allowing representations from the local resident and conducting a site visit,
and failed to give proper reasons for its decision.
The local authority and the developer argued that: (1) the local resident’s
criticisms were really all challenges to the reasons given by the LRB, and there
was no need for the court to examine the compatibility of the LRB system with
EU or European Convention on Human Rights and Fundamental Freedoms
law; it was sufficient if the LRB took a de novo approach to its decision and
applied a sufficient degree of scrutiny, which it had done in this case; (2) the
TGN was not, at the time of the decision, a material consideration, and further
it was clear that the LRB had had regard to the various policies and
presumptions that applied but had simply reached its own judgment that these
were outweighed by the economic impact of the development; (3) the planning
system did not exist to protect specific individual interests such as that of the
local resident; it was important to bear in mind that the local resident was only
an objector whose right to be heard had been fulfilled by being able to make
representations to the planning officer; accordingly, the LRB had not breached
natural justice or failed to consider proportionality; and (4) there was no
inadequacy in the reasons.
The Lord Advocate argued that: (1) the onus rested on the party asserting
that a devolution issue arose to advance reasons for that and seek a declarator
to that effect, and it should not be considered as an abstract or theoretical
exercise separate from the particular factual matrix of a case; (2) the court
should not grant any declarator without a proper application and full
argument on the issue; (3) the local resident’s approach to what constituted a de
novo approach was not proportionate, it being a matter for a decision-maker to
decide what level of scrutiny is required in each particular case; part of the
justification of the LRB system had been to increase efficiency and an
appropriate level of decision-making, which would be defeated if the local
resident’s approach was correct.
Held that: (1) the Lord Ordinary had not erred in his treatment of the
functions and scope of a review by an LRB, he had not suggested that a lower
level of scrutiny or consideration or a lesser requirement for reasons was
appropriate for an LRB than would be appropriate for a reporter; the LRB had
taken a de novo approach to the material before it, and it made its determination
having had regard to the review documentation, having identified what it
considered to be the determining issues in the review, and having listed the
relevant policies and the other material considerations which it took into
account; its decision complied with the statutory requirements and when taken
together with the proceedings before the Lord Ordinary and in the reclaiming
motion, the procedures as a whole complied with the requirements of the PPD
and in particular Art 11 of that Directive (paras 57, 58); (2) there was no
devolution issue properly before the court and the court would not entertain it,
the local resident’s position being that the legislation was not incompatible
with the convention or EU law and the local resident not seeking a declarator of
incompatibility (paras 58–63); (3) although the decision by the LRB was a
decision de novo, where the LRB agreed with the reasoning of the appointed
person and accepted his findings in fact, no purpose was served by requiring
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the LRB to repeat those findings and reasoning nor to recite them at length, and
it was sufficient if the LRB made it clear that they accepted and adopted the
findings and reasoning on a particular issue; the crux of the case was the
exercise carried out by the LRB balancing the adverse impacts of the
development against the potential economic and environmental benefits, and
the informed reader of the decision would be aware of the contents of all of the
materials to which the LRB had regard and would be aware of the procedural
and evidential background, and would not be left with a real and substantial
doubt as to what the reasons for the decision were; there was no failure to take
into account a material consideration and no breach of natural justice; and the
decision letter said enough in its own terms and by reference to other material
to satisfy the court that its decision was within the powers of the Town and
Country Planning (Scotland) Act 1997 (cap 8) and complied with the relevant
statutory requirements and the Lord Ordinary had not erred in law
(paras 64–81); and reclaiming motion refused.
BJ v Proudfoot 2011 SC 201 approved, Lough and ors v First Secretary of State
[2004] 1 WLR 2557 followed and Macnaughton v Macnaughton’s Trs 1954 SC 387
and Uprichard v Scottish Ministers 2013 SC (UKSC) 291 applied.
Sally Carroll made an application to the Court of Session under sec 239 of the
Town and Country Planning (Scotland) Act 1997 seeking to quash a decision of a
local review body of the respondent, Scottish Borders Council, on 21 March 2013 to
grant planning permission in favour of the interested party, the firm of SR Findlay,
for a wind turbine development. The respondent and interested party lodged
answers. Following the lodging of the application, the appellant sought, by motion,
suspension ad interim of the decision of the local review body, a remit of the
application to the Outer House, and a protective expenses order in terms r 58A of
the Act of Sederunt (Rules of the Court of Session 1994) (SI 1994/443 (S 69)) limiting
the appellant’s liability in expenses to the respondent and interested party to £5,000
and limiting the respondent and interested party’s liability to the appellant to
£30,000. On 12 July 2013, the motion called before the procedural judge
(Lord Drummond Young). At advising on the same date, the procedural judge
granted the motion, sitting in part as the procedural judge in the Inner House and
in part in the Outer House ([2014] CSOH 30). Following sundry procedure,
the application called before the Lord Ordinary (Armstrong) for a hearing of the
application, on 7 and 8 November 2013. At advising on 17 January 2014, the
Lord Ordinary refused the application ([2014] CSOH 6). The appellant reclaimed.
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paras 3, 125 (Online: http://www.unece.org/fileadmin/DAM/env/pp/
compliance/C2008-33/Findings/C33_Findings.pdf (22 April 2016))
Reed, R, and Murdoch, JL, Human Rights Law in Scotland (3rd ed, Bloomsbury
Professional, Haywards Heath, 2011), paras 2.64–2.68, 6.51
Scottish Borders Council, Consolidated Local Plan (Scottish Borders Council, Boswell,
February 2011), vol 1, policies D4, H2 (Online: https://www.scotborders.gov.uk/
download/downloads/id/533/volume_1_policies.pdf (22 April 2016))
Scottish Borders Council, Supplementary Planning Guidance: Wind energy (Scottish
Borders Council, Boswell, May 2011), p 37, point 10 (Online: https://
www.scotborders.gov.uk/downloads/download/412/
planning_guidance_wind_energy (22 April 2016))
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Scottish Borders Council, The Scottish Borders — The New Way Forward: Scottish
Borders structure plan 2001–2018 (Scottish Borders Council, Boswell, September
2009), policies E16, I19, I20 (Online: http://www.scotborders.gov.uk/download/
downloads/id/243/the_new_way_forward_scottish_borders_structure_plan_
2001-2018 (22 April 2016))
Scottish Government, Scottish Planning Policy (B62809) (Scottish Government,
Edinburgh, February 2010), paras 182–195 (Online: http://www.gov.scot/
Publications/2010/02/03132605/0 (22 April 2016))
Scottish Government, Scottish Planning Series: Circular 1/2009 — Development Planning
(Scottish Government, Edinburgh, February 2009), policies 93, 98 (Online:
http://www.gov.scot/Publications/2009/02/13153723/0 (22 April 2016))
Scottish Government, Scottish Planning Series: Circular 4/2009 — Development
Management Procedures (Scottish Government, Edinburgh, July 2009), para 6
(Online: http://www.gov.scot/Publications/2009/07/03153034/0 (22 April
2016))
Scottish Government Directorate for the Built Environment (Director and Chief
Planner of the), Local Review Procedures — Local Review Body Decisions: Review of
the decision taken by the planning officer or fresh consideration of the planning proposal?
(Scottish Government, Edinburgh, 29 July 2011) (Online: http://www.gov.scot/
resource/Doc/1070/0119911.pdf (22 April 2016))
Scottish Government Directorate for Planning and Environmental Appeals, Appeal
Decision Notice (PPA-170-2090) (Scottish Government, Edinburgh, 17 July 2014)
(Online: http://www.dpea.scotland.gov.uk/CaseDetails.aspx?id¼115085&T¼0
(22 April 2016))
The cause called before an Extra Division, comprising Lord Menzies, Lady Smith
and Lady Clark of Calton, for a hearing on the summar roll, on 19 to 21 May 2015.
At advising, on 7 October 2015, the opinion of the Court was delivered by
Lord Menzies—
Opinion of the Court—
Introduction
[1] The interested party wishes to erect two wind turbines together with
ancillary equipment on land south west of Neuk Farm, Cockburnspath. The
turbines will be 110 metres high to blade tip. The site is in coastal farmland
proximate to a coastal margin which is considered to be highly sensitive. It is
within two kilometres of the Berwickshire Coast special landscape area,
four kilometres of the Lammermuir Hills special landscape area, one kilometre of
the Dunglass historic garden, two kilometres of the Southern Upland Way, and is
close to the two conservation areas of Oldhamstocks and Cockburnspath and the
Berwickshire Coastal Path.
[2] Planning permission for the erection of wind turbines on this site was refused
on 15 September 2010, and was refused again by a local review body (‘LRB’) of the
respondents on 7 March 2011 on the basis that the proposal was contrary to the
development plan. The interested party resubmitted the application for planning
permission, and on 2 October 2012 the respondents’ planning officer refused the
application, again on the basis that it was contrary to the development plan.
The interested party sought review of this decision, and on 21 March 2013 an LRB
of the respondents concluded that the development was consistent with the
development plan and granted planning permission for the development, subject
to conditions.
[3] The appellant resides in Cockburnspath and objected to the grant of planning
permission. She is aggrieved by the decision of the LRB dated 21 March 2013. She
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appealed to the Court of Session on the basis that the decision was not within the
powers of the Town and Country Planning (Scotland) Act 1997 (cap 8) (‘the 1997
Act’) and that the relevant requirements of that Act have not been complied with.
On 12 July 2013 the court granted the appellant’s motion to remit the appeal to the
Outer House to be heard by the Lord Ordinary in the first instance. On the same day
the court made a Protective Expenses Order in favour of the appellant and
suspended ad interim the grant of planning permission. Having heard the appeal,
on 17 January 2014 the Lord Ordinary held that the decision of the LRB dated
21 March 2013 was within the powers of the 1997 Act, and refused the appeal. It is
against that decision that the reclaimer reclaims to this court.
[4] We were told that this is the first case in which a decision of an LRB has been
challenged in this court. Accordingly it may be helpful to set out the salient
provisions of the statutory regime which was introduced by the Planning etc
(Scotland) Act 2006 (asp 17) (‘the 2006 Act’), together with the relevant regulations
and EU directive.
Relevant legislative provisions
Town and Country Planning (Scotland) Act 1997 (as amended)
‘Local developments: schemes of delegation
43A–(1) A planning authority are–
(a)

as soon as practicable after the coming into force of section 17 of
the Planning etc (Scotland) Act 2006 . . . to prepare a scheme (to be
known as a ‘‘scheme of delegation’’) by which any application for
planning permission for a development within the category of local
developments or any application for consent, agreement or approval
required by a condition imposed on a grant of planning permission for
a development within that category is to be determined by a person
appointed by them for the purposes of this section instead of by them,
and
(b) to keep under review the scheme so prepared. . . .
(8) Where a person so appointed–
(a)

refuses an application for planning permission or for consent,
agreement or approval,
(b) grants it subject to conditions, or
(c) has not determined it within such period as may be prescribed by
regulations or a development order [or within such extended period
as may at any time be agreed upon in writing between the applicant
and the person so appointed],
the applicant may require the planning authority to review the case. . . .
(10) Regulations or a development order may make provision as to the form
and procedures of any review conducted by virtue of subsection (8).
(11) Without prejudice to the generality of subsection (10), the regulations or
order may–
(a) make different provision for different cases or classes of case,
(b) make different provision for different stages of a case,
(c) make provision in relation to oral or written submissions and to
documents in support of such submissions,
(d) make provision in relation to time limits (including a time limit for
requiring the review), and
(e) require the planning authority to give to the person who has required
the review such notice as may be prescribed by the regulations or the
order as to the manner in which that review has been dealt with.
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(12) Any notice given by virtue of paragraph (e) of subsection (11)–
(a)

is to include a statement of–
(i)

the terms in which the planning authority have decided the
case reviewed, and
(ii) the reasons on which the authority based that decision, and
(b) may include such other information as may be prescribed by the
regulations or the order.
(13) The provision which may be made by virtue of subsections (10) and
(11) includes provision as to–
(a)

the making of oral submissions, or as to any failure to make such
submissions or to lodge documents in support of such submissions, or
(b) the lodging of, or as to any failure to lodge, written submissions or
documents in support of such submissions,
and, subject to section 43B, as to what matters may be raised in the course of the
review.
(14) The provision which may be made by virtue of subsections (10) and
(11) includes provision that the manner in which the review, or any stage of the
review, is to be conducted (as for example whether oral submissions are to be
made or written submissions lodged) is to be at the discretion of the planning
authority.
(15) The planning authority may uphold, reverse or vary a determination
reviewed by them by virtue of subsection (8).
Matters which may be raised in a review under section 43A(8)
43B.–(1) In a review under section 43A(8), a party to the proceedings is not to
raise any matter which was not before the appointed person at the time the
determination reviewed was made unless that party can demonstrate–
(a) that the matter could not have been raised before that time, or
(b) that its not being raised before that time was a consequence of
exceptional circumstances.
(2) Nothing in subsection (1) affects any requirement or entitlement to have
regard to–
(a) the provisions of the development plan, or
(b) any other material consideration.
Proceedings for questioning the validity of other orders, decisions and
directions
239.–(1) If any person–
(a)

is aggrieved by any order to which this section applies and wishes to
question the validity of that order on the grounds–
(i) that the order is not within the powers of this Act, or
(ii) that any of the relevant requirements have not been complied
with in relation to that order . . .

he may make an application to the Court of Session under this section.’
Town and Country Planning (Schemes of Delegation and Local Review Procedure)
(Scotland) Regulations 2008 (SSI 2008/433) (‘the 2008 Regulations’)
‘Interpretation
2. In these Regulations– . . .
‘‘review documents’’ means notice of the decision in respect of the
application to which the review relates, the Report on Handling and any
documents referred to in that Report, the notice of review given in
accordance with regulation 9, all documents accompanying the notice of
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review in accordance with regulation 9(4) and any representations or
comments made under regulation 10(4) or (6) in relation to the review; . . .
Determination without further procedure
12. Where the local review body consider that the review documents provide
sufficient information to enable them to determine the review, they may
determine the review without further procedure.
Decision as to procedure to be followed
13.–(1) Where the local review body do not determine the review without
further procedure, the local review body may determine the manner in which
the review is to be conducted and are to do so in accordance with this
regulation.
(2) The local review body may determine at any stage of the review that
further representations should be made or further information should be
provided to enable them to determine the review.
(3) Where the local review body so determine, the review or a stage of the
review is to be conducted by one of or by a combination of the procedures
mentioned in paragraph (4).
(4) The procedures are–
(a) by means of written submissions;
(b) by the holding of one or more hearing sessions; and
(c) by means of an inspection of the land to which the review relates. . . .
Decision notice
21.–(1) The local review body must–
(a) give notice (‘‘a decision notice’’) of their decision to the applicant; and
(b) notify every person who has made (and not subsequently withdrawn)
representations in respect of the review that a decision on the review
has been made and where a copy of the decision notice is available for
inspection.
(2) A decision notice must, in addition to the matters required by
section 43A(12)(a) of the Act–
(a)

in the case of an application for planning permission–
(i) include the reference number of the application;
(ii) include a description of the location of the proposed development, including where applicable, a postal address;
(iii) include a description of the proposed development (including
identification of the plans and drawings showing the proposed
development) for which planning permission has been
granted, or as the case may be, refused;
(iv) include a description of any variation made to the application
in accordance with section 32A of the Act;
(v) specify any conditions to which the decision is subject;
(vi) include a statement as to the effect of section 58(2) or 59(4) of
the Act, as the case may be, or where the planning authority
have made a direction under section 58(2) or 59(5) of the Act,
give details of that direction;
(vii) if any obligation is to be entered into under section 75 of the Act
in connection with the application state where the terms of
such obligation or a summary of such terms may be inspected;
and
(viii) include details of the provisions of the development plan and
any other material considerations to which the local review
body had regard in determining the application’.
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Directive 2011/92/EU of the European Parliament and of the Council of
13 December 2011 on the assessment of the effects of certain public and private
projects on the environment ([2012] OJ l26/1) (‘the PPD’)
‘Whereas: . . .
(16) Effective public participation in the taking of decisions enables the public
to express, and the decision-maker to take account of, opinions and concerns
which may be relevant to those decisions, thereby increasing the accountability
and transparency of the decision-making process and contributing to public
awareness of environmental issues and support for the decisions taken.
(17) Participation, including participation by associations, organisations
and groups, in particular non-governmental organisations promoting environmental protection, should accordingly be fostered, including, inter alia, by
promoting environmental education of the public.
(18) The European Community signed the UN/ECE Convention on Access
to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters (the Aarhus Convention) on 25 June 1998 and
ratified it on 17 February 2005.
(19) Among the objectives of the Aarhus Convention is the desire to
guarantee rights of the public participation in decision-making in environmental matters in order to contribute to the protection of the right to live in an
environment which is adequate for personal health and well-being.
(20) Article 6 of the Aarhus Convention provides for public participation in
decisions on the specific activities listed in Annex I thereto and on activities not
so listed which may have a significant effect on the environment.
(21) Article 9(2) and (4) of the Aarhus Convention provides for access to
judicial or other procedures for challenging the substantive or procedural
legality of decisions, acts or omissions subject to the public participation
provisions of Article 6 of that Convention. . . .
Article 1
1. This Directive shall apply to the assessment of the environmental effects of
those public and private projects which are likely to have significant effects on
the environment. . . .
Article 11
1. Member States shall ensure that, in accordance with the relevant national
legal system, members of the public concerned:
(a) having a sufficient interest, or alternatively;
(b) maintaining the impairment of a right, where administrative
procedural law of a Member State requires this as a precondition;
have access to a review procedure before a court of law or another independent
and impartial body established by law to challenge the substantive or
procedural legality of decisions, acts or omissions subject to the public
participation provisions of this Directive.
2. Member States shall determine at what stage the decisions, acts or
omissions may be challenged.
3. What constitutes a sufficient interest and impairment of a right shall be
determined by the Member States, consistently with the objective of giving the
public concerned wide access to justice. To that end, the interest of any nongovernmental organisation meeting the requirements referred to in Article 1(2)
shall be deemed sufficient for the purpose of point (a) of paragraph 1 of this
Article. Such organisations shall also be deemed to have rights capable of being
impaired for the purpose of point (b) of paragraph 1 of this Article.
4. The provisions of this Article shall not exclude the possibility of a
preliminary review procedure before an administrative authority and shall not
affect the requirement of exhaustion of administrative review procedures prior
to recourse to judicial review procedures, where such a requirement exists
under national law.
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Any such procedure shall be fair, equitable, timely and not prohibitively
expensive.’
Submissions for the parties
[5] All parties helpfully submitted very full and detailed notes of argument for
this court. These form part of the court process, and, while we have of course given
full consideration to each of them, we do not consider that any purpose would be
served by seeking to repeat them here. The following is intended to be merely a
summary of the salient points in the submissions for each party, both written and
presented at the bar.
Submissions for the appellant and reclaimer
[6] Senior counsel for the reclaimer began by pointing out that the statutory
scheme provided by secs 43A and 43B of the 1997 Act (as amended), and the 2008
Regulations, for challenge to the decision of an appointed person is by way of
review by an LRB. Unlike the previous procedure in which a challenge to a
planning decision by a planning authority would usually be determined by a
professional reporter with planning expertise, the new regime provides for the
challenge to be determined by elected members of the local authority, who may
have no planning expertise or experience. An appeal from the decision of an LRB
lies to this court in terms of sec 239 of the 1997 Act. Neither the term ‘review’ nor the
term ‘appeal’ are defined in the legislation and sec 239 does not specify the scope of
such an appeal. It is therefore a matter for the court to interpret these terms against
the statutory background, the background of EU law and parties’ convention
rights. She drew our attention to reg 21 of the 2008 Regulations, which describes
what the LRB’s decision notice must contain, and in particular to para (2)(viii)
thereof.
[7] It is common ground between the parties to these proceedings that, because
of the height of the turbines in the proposed development, the development was
subject to the PPD. She drew our attention to paras 16 to 21 or the recital to that
Directive, and to para 1 of Art 11. Three important points arose from Art 11: (i) The
structure which is required is a review of a decision. It must therefore be available
after the decision of the appointed person. (ii) What is required is review by an
independent and impartial body. An LRB is neither independent nor impartial.
(iii) The court is independent and impartial, but it does not carry out a full
substantive and procedural review. In these circumstances, in order to comply with
the requirements of Art 11, the LRB must carry out a full substantive and
procedural review.
[8] In this regard senior counsel drew our attention to the decision of the court of
appeal in R (Garner) v Elmbridge Borough Council (particularly paras 32, 39), Arts 47,
51(1), 52(3) and 52(7) of the Charter of Fundamental Rights of the European Union
([2000] OJ C364/01)) and R (Alconbury Developments Ltd and ors) v Secretary of State
for the Environment, Transport and the Regions (paras 24, 29, 33–35, 152). In order to
comply with these, it is important that safeguards are maintained at the stage of the
LRB review, and when this court on appeal considers the LRB’s decision it must
bear these safeguards in mind. These safeguards include a full opportunity to
present any relevant evidence, an opportunity for submissions, fair procedure, and
a decision which contains findings in fact, a summary of the evidence on which
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these findings in fact are based, details of the LRB’s assessment of the findings in
fact and the planning issues involved, and the reasons for the decision.
[9] In the present case, there were no verbatim records of the LRB’s proceeding
on 18 February 2013, but the agenda for the meeting indicated what documentation
was before the LRB, and there was a summary of the LRB’s discussion taken by the
clerk attending the meeting. Under reference to County Properties Ltd v Scottish
Ministers (paras 18, 19) senior counsel emphasised that there must be safeguards
in the decision-making process that is eventually considered by the court, and
these safeguards must be met. An example of a procedure which meets the
necessary safeguards was a decision by a reporter appointed by the Scottish
Ministers in a different application for the erection of two wind turbines, dated
17 July 2014 (PPA-170-2090), which demonstrates that the safeguards can easily be
met and that they do not amount to an overly exacting standard. Senior counsel
observed that the court’s appellate jurisdiction can in principle be wide enough for
the system to be compatible with the requirements of Art 11 of the PPD, but only if
an intense degree of scrutiny is exercised by the court hearing the appeal. This
intense scrutiny must require the LRB to meet the safeguards already identified.
The court must look very carefully at the LRB’s findings in fact. Although not
binding on this court, the findings and recommendations of the Aarhus Convention
Compliance Committee with regard to communication ACCC/C/2008/33
concerning compliance by the United Kingdom were of persuasive authority.
Senior counsel drew our attention in particular to paras 3 and 125 of that document.
The views of the Aarhus Convention Compliance Committee were considered by
the Court of Appeal in England in R (Evans) v Secretary of State for Communities and
Local Government (para 37). This makes the point that there can be varying
intensities of review in judicial review proceedings (a point which is also made by
the UK Supreme Court in Kennedy v Charity Commission, paras 51–54). The court
requires to apply an intense level of review and to subject the decision of the LRB to
a more rigorous examination. The Lord Ordinary did not do this in the present
case and, in the circumstances, he erred in failing to do so.
[10] Senior counsel referred to ten circumstances which she submitted pointed to
the need for an intense level of scrutiny by the court: (i) The LRB was not
independent and impartial. Both it and the appointed person are part of the same
council. Both the respondent and the Lord Advocate concede that the LRB is not
independent and impartial for Art 6 purposes. (ii) The LRB is composed of local
politicians, not adjudicators or judicial office holders. (iii) There is no requirement
of planning expertise for election as a councillor (in contrast to reporters who are
expert planning officials). (iv) The LRB was overturning a fully reasoned decision
of a planning officer who had planning expertise. (v) The LRB’s decision affected
fundamental rights, including homes of nearby residents, the interested party’s
possessions and rights to fairness. Proportionality of energy yield, landscape
impact, and the effect of the local community were an issue. (vi) The scale of the
development — two very large turbines. (vii) The time-period of the development
— a minimum of 25 years. (viii) The sensitive nature of the site. (ix) The planning
history of the site. There had been three previous refusals of this type of
development in that location, and the LRB’s decision was contrary to these. (x) The
policy memorandum for the 2006 Act indicated that three important aims of the
LRB system were transparency, openness and accountability. This required a robust
level of review. In light of all these circumstances, the LRB must conduct a full,
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substantive review to the standards discussed in County Properties Ltd v Scottish
Ministers. Moreover, this court must apply a high intensity of review, and consider
whether the Lord Ordinary adopted the correct approach. The LRB did not conduct
a de novo review. It set out its entire reasoning in the first four paragraphs of p 3 of its
decision letter. The LRB ignored some relevant policies and did not look at all
matters as if raised at first instance. The proceedings did not have the necessary
quasi-judicial character — approval was given after a three to two vote of local
politicians, after brief consideration in the course of a busy meeting which had a lot
of other business to consider. There was no site visit, and the LRB heard from
nobody except the council’s planning adviser and legal adviser. As discussed
further below, a full opportunity was not provided to all parties to present relevant
evidence and submissions. There were no findings in fact, no summary of evidence
and no assessment of findings in fact. The necessary foundations or ‘building
blocks’ for the decision were not present. Senior counsel compared the decision
letter of the LRB with that of the planning officer’s decision letter dated 3 October
2012 in the present case, and with several decision letters by reporters appointed by
the Scottish Ministers in other wind turbine applications, and observed that a more
detailed and rigorous approach was taken in those decision letters than that
taken by the LRB in the present case. The Lord Ordinary’s conclusion that the
LRB’s decision was lawful arose from his view (paras 44–46) that the LRB was
conducting a more limited review than the exercise carried out by a reporter. The
Lord Ordinary erred in his interpretation of the statute in this respect, and did not
have regard to EU law.
[11] Senior counsel submitted that the statutory regime governing LRBs is
capable of being interpreted compatibly with the convention and with EU law,
provided that such an interpretation allows for a de novo review by the LRB and
compliance with the requirements already discussed. The problem in this
case arises from the Lord Ordinary’s error in interpretation, not in the legislation
itself. However, if this submission is wrong, and the legislation cannot be
interpreted so as to be compatible with EU and convention rights obligations,
secs 43A, 43B, 47(1A) and 237(A) of the 1997 Act, and the 2008 Regulations, the 2013
Regulations (SSI 2013/157) of the same name and certain other more recent
regulation would all be outwith legislative competence by reason of sec 29(1) and
(2)(d) of the Scotland Act 1998 (cap 46), and this raises a devolution issue in terms of
Pt 1 of sch 6 to that Act. If the interpretation which she urged on the court was
correct, no such devolution issue arises.
[12] Next, senior counsel turned to look at the several grounds of appeal against
the LRB’s decision, which are set out more fully at pp 20 to 38 of her note of
arguments (paras 33–61). These were as follows:
(1) Failure to take account of the TGN as a material consideration
The council failed to take into account a material consideration, namely its own
technical guidance note (‘TGN’) which indicated that there was no scope for
medium or large turbines in this location. The Lord Ordinary erred in law in failing
to find that the TGN was a material consideration, and further in assessing whether it
would have made a difference to the decision. In terms of sec 24 of the 1997 Act,
supplementary planning guidance becomes part of the development plan. When the
TGN became supplementary planning guidance, it was therefore part of the
development plan. It was a material consideration before it became supplementary
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planning guidance. At the time that the LRB was reaching its decision, the TGN was
being used by planners as an aid, it was being used by the council, and was publicly
available on its website. It became part of the development plan in December 2013.
Senior counsel referred to reg 21(2) of the 2008 Regulations, to Scottish Planning
Series circular 4/2009 (‘Development Management Procedures’), and to Tesco Stores Ltd v
Secretary of State for the Environment (per Lord Hoffmann, p 780). The TGN addressed
a particular problem associated with the sensitivity of particular sites to particular
heights of turbines. This was an issue which had not been covered in any previous
documents; it was not addressed in the report on handling nor was it otherwise
before the LRB. This was a matter which had been taken into account by reporters in
other applications; the fact that the TGN addressed issues of the height of turbine
blades in areas of varying sensitivities was material, was not dealt with anywhere
else and ought to have been taken into account by the LRB. The Lord Ordinary fell
into error in three respects in para 47 of his opinion: (i) in accepting that the TGN was
not a policy document at that time, (ii) in accepting that although it had been used by
planning officers and had been found to be useful, that was as part of a trial process
and (iii) that the LRB took account of the various matters contained in the TGN, and
in failing to appreciate that the TGN goes further than any other documentation
available at the time. In all these circumstances, the decision of the LRB was ultra
vires for not having had regard to a material consideration.
(2) Cumulative impacts
The LRB made no findings on cumulative impacts and accordingly did not apply
policy I20 of the Scottish Borders structure plan, which was part of the development
plan. The LRB were required to have regard to this (1997 Act, secs 25, 37(2)). Policy I20
provided that proposals for wind energy developments will be assessed against six
specified criteria. The last of these was ‘any unacceptable cumulative impacts’. The
LRB required to assess the issue of cumulative impacts and explain their reasoning
on this matter (Moray Council v Scottish Ministers, para 36), but they did neither. They
did not make any reference to, or findings about, cumulative impacts, which are a
different consideration from ‘visual and landscape impacts’. The first of the criteria
listed in Policy I20 relates to impact on the landscape character of the area; the last of
the listed criteria is ‘any unacceptable cumulative impacts’. The respondents’ own
supplementary planning guidance on wind energy dated May 2011 emphasises
(para 7.15) that the assessment of cumulative impacts is particularly relevant to
small-scale wind energy developments, and that cumulative impact is a different
criterion from visual and landscape impact. Senior counsel referred to examples of
decisions by reporters appointed by the Scottish Ministers in which cumulative
impact has been assessed separately from impact on landscape character. In the
present case, the LRB decision notes (but does not adopt) the appointed person’s
findings and does not contradict his assessment of landscape and visual impact, but
makes no conclusion about cumulative impact. This is despite the recommendation
in the appointed person’s report that the proposed development was contrary to,
inter alia, policy I20 and that the potential cumulative landscape and visual impact
of the development with other approved schemes and those pending decision
would give rise to a poorly planned, piecemeal form of wind energy development
which would prejudice the integrity of nearby landscapes. In light of this, the LRB
required to explain why it reached a different view, and did not consider that
policy I20 was breached. There is a lack of assessment and a lack of reasons.
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The Lord Ordinary erred in law in his treatment of this issue at para 48 of his
opinion. Although structure plan policy I20 is referred to in the LRB decision letter,
it is not the subject of any reasoned assessment. The Lord Ordinary also erred in
stating in that paragraph that
‘since the LRB agreed with the ultimate findings of the appointed person
in relation to adverse impact, it was, in my view, unnecessary for the LRB, in
that regard, to make separate findings of its own.’
The appointed person rejected the application for permission because of his
findings on adverse impact; the LRB did not agree with him in this respect, but did
not explain why.
(3) Residential amenity and the presumption of a two kilometre separation distance from
residential settlements
Policy H2 of the local plan provides that development that is judged to have an
adverse impact on the amenity of existing or proposed residential areas will not
be permitted. Scottish Planning Policy recommends (para 190) a separation distance
of up to two kilometres between areas of search and the edge of cities, towns
and villages. The respondents’ supplementary planning guidance on wind energy
dated May 2011 provides (p 37, point 10) that there would be an initial presumption
against any turbine within this distance from any residence, unless an applicant
can confirm factors such as scale, location and intervening landform can allow
support. The reclaimer lives about one kilometre from this site, and there are about
300 houses within two kilometres of it. Despite this, there is no discussion of
residential amenity nor of the two kilometre presumption in the LRB decision
letter. Although local plan policy H2 is mentioned, there are no findings as to the
numbers of properties within two kilometres of the site nor why the presumption is
overcome — despite the fact that the appointed person records that one turbine
would be approximately 1,200 metres from the fringe of Cockburnspath village and
the second turbine would be 1,050 metres from that fringe, and that he concludes
that the height and scale of the development render it disproportionate to the scale
and nature of the local landscape and the local topography is not capable of
successfully containing the development from a high number of visual receptors.
The Lord Ordinary erred in his consideration of this issue in para 49 of his
opinion. Although he stated that the appointed person dealt fully with the issue,
there is no mention in the report on handling of the presumption against such
development within two kilometres from any residence, despite this being
included in the supplementary planning guidance and accordingly forming part of
the development plan. The Lord Ordinary was also in error in the last sentence of
para 49 in stating that it is not incumbent on a decision-maker to refer in its reasons
to every material consideration — reg 21(2)(a)(viii) requires the LRB to include
details of the provisions of the development plan and any other material
considerations to which it had regard in determining the application. This is a more
stringent requirement than that which applies to other decision-makers. The reason
for this is to make the LRB procedure more open and accountable and to make
allowance for the fact that the professional reporter has been removed from the
system. The LRB failed to address residential amenity or local plan policy H2 at all.
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(4) Economic benefit
Policy D4 of the local plan deals with renewable energy development. The final
sentence of that policy states that
‘if there are judged to be significant adverse impacts that cannot be mitigated,
the development will only be approved if the Council is satisfied that the
contribution to wider economic and environmental benefits outweighs the
potential damage to the environment or to tourism and recreation.’
This requires the decision-maker to make findings as to what significant adverse
impacts arise from the proposal, what the overall economic benefits are, and to
proceed to carry out a balancing exercise (and to go on to balance and apply
this policy with other relevant policies). The LRB failed to interpret and apply this
policy in several respects. Its findings on economic benefit are in a total of six
sentences, which contain two material errors of fact: (a) they stated that the turbines
would assist the business in reducing its energy requirements, which it would not,
and (b) they stated that ‘members were also aware that the quarry had permission
for a major expansion of its extraction operations’, but there has been no approved
application for Kinegar Quarry which is the quarry situated on Neuk Farm.
Moreover, the LRB made inadequate findings on adverse impact, and inadequate
findings on economic benefit. The LRB did not specify which business they were
satisfied that the proposed turbines would help to sustain, nor the size of the
business, nor the number of people it employed, nor what were its expansion
plans. There were no findings as to the use of energy by that business, nor as to how
that use related to what would be generated (it being noteworthy that the
environmental statement indicated that no new jobs would be created and only
six per cent of the energy generated would be used by the business in the first
instance). Moreover, the LRB did not attempt to assess any adverse economic
effects arising from the proposal, including reduced house prices in the residential
areas close to the development. By failing to make adequate findings on adverse
impacts and economic benefit, by taking into account incorrect facts, and by failing
to take into account economic disbenefits, the LRB was unable to carry out a proper
balancing exercise as required by policy D4. Without the necessary findings in fact,
the court cannot properly carry out its function; it cannot know what was on each
side of the equation in order to decide if the inferences drawn by the LRB are
acceptable.
The Lord Ordinary erred in relation to this ground of appeal in his treatment of it
at para 50 of his opinion. An informed reader would not be able to understand the
reasoning of the LRB on economic benefits because of the inadequacies of findings
in that regard. The report on handling made no findings as to economic benefits or
disbenefits. An informed reader should not be required to research more widely,
otherwise the system is not EU and convention compliant. The Lord Ordinary also
erred in his findings in respect of the absence of a site visit (on which see further
below.
(5) Proportionality
This was raised by the reclaimer in her original letter of objection, and so was
before the LRB, but the LRB did not consider this matter at all. The environmental
statement submitted in support of the proposed development indicated that only
six per cent of the energy to be generated by the development was required for
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Kinegar Quarry’s current energy usage; why were turbines as high as 110 metres
necessary or proportionate in this site, when the TGN had identified many other
possible sites for wind energy development? Senior counsel submitted that
whether a measure is proportionate
‘depends on an exacting analysis of the factual case advanced in defence of the
measure, in order to determine (i) whether its objective is sufficiently important
to justify the limitation of a fundamental right; (ii) whether it is rationally
connected to the objective; (iii) whether a less inclusive measure could have
been used; (iv) whether, having regard to these matters and to the severity of
the consequences, a fair balance has been struck between the rights of the
individual and the interest of the community.’ (Bank Mellat v HM Treasury
(No 2), para 20).
In the present case, how can such an intrusive development be justified if only six
per cent of the energy generated will be used in the quarry? Why could smaller, less
intrusive turbines not be used, which would have less impact on residential
amenity? It is impossible to ascertain from the LRB’s decision letter how it reached
its conclusion on proportionality. Senior counsel referred to Reed and Murdoch,
Human Rights Law in Scotland (para 6.51), to the effect that the European Court of
Human Rights expects domestic decision-makers to show that they have addressed
the test of proportionality in assessing whether the relationship between the action
taken and the aim of the intervention is acceptable. While it may not be necessary
for the LRB to carry out a separate proportionality exercise (Lough and ors v
First Secretary of State) it still had to show that it had properly addressed the issue of
proportionality. It failed to do so, and accordingly the Lord Ordinary erred in his
consideration of this issue at para 51 of his opinion.
(6) Natural justice
This fell into two parts: (a) no fair hearing or reasonable opportunity for the
appellant to make representations; and (b) no site visit. On these matters the court
must determine for itself whether a fair procedure was followed — its function is
not merely to review the reasonableness of the decision-maker’s judgment of what
fairness required (Re Reilly, per Lord Reed, paras 65 et seq). Senior counsel did not
suggest that there had to be an oral hearing before the LRB, but there must be a
proper opportunity for parties to make their case before the LRB. In support of this
senior counsel referred to R (Khatun) v Newham London Borough Council (per
Laws LJ, para 30):
‘[A] right to be heard [can] be inserted or implied into the statutory scheme not
by virtue of the statute’s words, but by force of our public law standards of
fairness’,
and Pairc Crofters Ltd v Scottish Ministers (per Lord President Gill, para 42):
‘The specific duties that the [Land Reform (Scotland) Act 2003 (asp 2)] lays
upon [the decision-maker] in their consideration of an application are in a
sense minimum requirements. They have other more general duties under
administrative law. At common law, any public body that makes a decision
affecting an individual must follow the procedure prescribed by statute and
must observe such additional procedural safeguards as are necessary to attain
fairness’.
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Senior counsel referred to County Properties Ltd v Scottish Ministers (para 19), and
submitted that the whole thrust of the PPD was to enable the public to present a
case. The letter from the clerk to the reclaimer dated 8 January 2013 did not give the
reclaimer a reasonable right to be heard before the LRB. It stated, inter alia, as
follows:
‘The meeting will be held in public and any person can attend and listen to the
review. However, there is no right to be heard at this meeting . . . The Local
Review will be considered on the basis of the information and documentation
submitted with the Notice of Review. There is no opportunity to raise matters
or submit further documents unless the review body request further written
evidence, or information is requested as part of a hearing session, or where by
virtue of section 43B of the [1997] Act it can be proven that the matter could not
be legitimately raised before that time or that it is a consequence of exceptional
circumstances.’
This letter was liable to confuse a layperson; the natural inference was that the
reclaimer could not make any further representations. She had no reasonable
opportunity to comment on the review documentation, including the new evidence
about noise referred to in the decision letter, nor to raise matters such as the TGN.
It was also a breach of natural justice for the LRB not to carry out a site visit,
particularly because the issue of visual and cumulative landscape impact was so
important in this decision. A site visit is valuable in giving a factual underpinning
to findings (Moray Council v Scottish Ministers, para 36). A previous application for
two wind turbines on this site had been considered by an LRB and refused on
7 March 2011. On that occasion the LRB held an unaccompanied site visit and
following their return from this they determined to refuse permission. It was clear
that the site visit was central to their assessment. It is normal for reporters to hold a
site visit. The LRB on this occasion gave no reason for deciding not to hold a site
visit. The Lord Ordinary erred in law in his treatment of these breaches of natural
justice at para 52 of his opinion.
(7) Reasons
Senior counsel submitted that there was an absence of proper and adequate
reasons from the LRB on all of the foregoing grounds. It was not acceptable to have
to glean matters from other documents (unless the LRB adopted particular findings
as being equivalent to making their own findings in fact). The LRB was under
a statutory duty to give reasons (1997 Act, sec 43A(12)(a); 2008 Regulations,
reg 21(2)(a)(viii)). Because this is a decision de novo, the decision notice should
contain findings on visual impact, economic benefits, and reasons for conclusions.
The appointed person in his report on handling concluded that several
development plan policies were breached; there is no explanation given by the LRB
as to why they concluded that these policies were not breached. The LRB failed to
comply with the requirements of the legislation; accordingly, their decision is not
within the powers of the 1997 Act, and it should be quashed in terms of sec 239. The
standard of reasons in this decision letter is so inadequate as to raise a real and
substantial doubt as to what the reasons for it were and what were the material
considerations which were taken into account in reaching it (Di Ciacca v Scottish
Ministers, para 16).
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For all these reasons senior counsel for the reclaimer submitted that the multiple
errors and failures by the LRB were not trivial, and that the LRB’s decision should
be quashed.
Submissions for the respondents
[13] In moving for refusal of the reclaiming motion counsel for the respondents
began by reminding us that the court is concerned only with the legality of the
LRBs’ decision, not with the planning merits; matters of planning judgment are
‘within the exclusive province’ of the decision-maker (Tesco Stores Ltd v Secretary of
State for the Environment, per Lord Hoffmann, p 780).
[14] Counsel submitted that the criticisms levelled at the LRBs’ decision by the
reclaimer amount to a challenge to the reasons given; there was no need for this
court to examine the issue of compatibility with EU or European Convention on
Human Rights and Fundamental Freedoms (‘ECHR’) law. Moreover, the argument
that sec 43A(12) of the 1997 Act imposed a particularly stringent obligation on the
LRB to give reasons proceeded on the basis of a misapprehension as to the notice to
which that subsection applied. The term ‘review documents’ was defined in reg 2 of
the 2008 Regulations; these are the documents which the LRB must consider, and
which must be made publicly available. There was no requirement for the LRB to
state all its reasons — the Lord Ordinary, as an informed reader, was entitled to go
beyond the decision itself to ascertain from the documents referred to the details of
the LRB’s reasoning. It was clear from the paragraph on p 1 of the LRB’s decision
letter headed ‘Preliminary Matters’ what documentation was considered by the
LRB. This complied with the requirements of the 2008 Regulations, and no further
documents or procedure were required; it was a matter for the LRB to decide how
much information they needed to enable them to assess and decide upon this
application, this being a question of planning judgment (Simson v Aberdeenshire
Council, para 23). The LRB were entitled to reach the view that there was adequate
economic justification for the development in the review documents (particularly
in the environmental statement, dated February 2012, paras 3.1.1–3.1.18, and in the
notice of review, dated December 2012, paras 3.7.1–3.7.6.
[15] In responding to the reclaimer’s specific criticisms of the LRB’s decision,
counsel addressed first the TGN. He submitted that the Lord Ordinary was correct
in holding that the TGN did not count as policy at the time of the LRB’s decision,
and further that it was not in itself a material consideration. It did not amount to
supplementary guidance in terms of sec 22 of the 1997 Act. This was made
abundantly clear by Scottish Planning Series circular 1/2009 (‘Development
Planning’), particularly at policies 93 and 99. It was only adopted as council policy
in December 2013. At the time of the LRB’s decision it was internal guidance, and
was only being worked up towards being a material consideration. It was,
however, available to the public and the reclaimer could — had she sought to rely
on it as relevant new material — have placed it before the LRB but did not so. It was
not placed before the LRB and was not considered by them.
[16] Moreover, the Lord Ordinary was correct to consider whether, even if the
TGN was a material consideration, what difference it would have made to the
LRB’s decision if it had been before them. The information in the TGN was
available elsewhere (ASH Consulting Group, The Borders Landscape Assessment,
p 137). The TGN only comprised illustrative guidance and did not amount to a
prohibition of development on this site. Counsel referred us to the observations of
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Glidewell LJ in Bolton Metropolitan Borough Council v Secretary of State for the
Environment (p 352), and the decision of this court in Bova v Highland Council. The
Lord Ordinary was correct to consider this, and moreover his conclusion on this
was sound.
[17] With regard to cumulative impact, the LRB stated that they had taken into
account structure plan policy I20, and also Scottish Planning Policy (paras 182–195),
in which cumulative impact was expressly dealt with. It was clear from this, and
from the reference to the report on handling, that the LRB were aware of the
difference between landscape and visual impact on the one hand and cumulative
impact on the other. That these were separate issues was made clear in the report by
the appointed person, at p 9. The LRB accepted the appointed person’s findings and
conclusions on adverse impact, but in their judgment the economic benefits in
terms of local plan policy D4 outweighed these.
[18] With regard to residential amenity and the ‘presumption’ for a separation
distance of up to two kilometres between areas of search and the edge of cities,
towns and villages, this is not mentioned anywhere in policy H2 of the local plan. It
is a recommendation in para 190 of Scottish Planning Policy, but this is in relation to
guidance in identifying areas of search. It was expressly stated not to impose
a blanket restriction on development, and was giving guidance to the drafters
of the development plan. The local plan in this case was adopted after the
Scottish Planning Policy and, understandably, did not repeat this guidance. The
respondents’ supplementary planning guidance on wind energy published in May
2011 was the non-statutory type of supplementary guidance, and did not form part
of the development plan. It is clear from the site description in the report on
handling that information as to the distance between the turbines and the village
was before the appointed person and before the LRB.
[19] Turning to economic benefit and the LRB’s assessment under local plan
policy D4, neither of the complaints made by the reclaimer as to errors of fact
stand up to scrutiny. The criticism that the turbines would not in fact assist the
business in reducing its energy requirements was a matter of semantics — it was
clear what the LRB meant by this. With regard to the assertion that the quarry did
not have permission for a major expansion of its extraction operations, this was a
misunderstanding on the part of the reclaimer. Counsel referred us to the
reference in the report on handling to the planning history, which stated that
there were three items relevant to the current application. One of these was
09/00125/MIN, which was an application for extraction of sand and gravel and
formation of an access track at the nearby Fulfordlees Quarry. This was owned by
the same quarry business, and it had been approved and development had
commenced. It was therefore wrong to suggest that the LRB had made an error
of fact.
[20] Turning to the issue of proportionality, counsel began by referring us to
Scottish Planning Series circular 4/2009, and to para 6 of this which states:
‘The planning system operates in the long term public interest. It does not exist
to protect the interests of one person or business against the activities of
another. In distinguishing between public and private interests, the basic
question is whether the proposal would unacceptably affect the amenity and
existing use of land and buildings which ought to be protected in the public
interest, not whether owners or occupiers of neighbouring or other existing
properties would experience financial or other loss from a particular
development.’
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Counsel also relied on the decision of the Court of Appeal in Lough and ors v
First Secretary of State (particularly the observations of Pill LJ, paras 45, 46, 49–51).
Possible diminution in the value of the reclaimer’s home — which she said, at the
protective expenses hearing, was not her property but that of her husband — or in
the value of the properties of other residents, is not relevant in this context.
[21] With regard to the reclaimer’s complaints about breach of natural justice, it
was important to bear in mind that she was not the applicant in these proceedings,
but an objector. In terms of the statute, if the planning officer had granted
permission for this development, she would have had no right to go to the LRB; her
only remedy would have been to seek judicial review in this court. She did have a
right to be heard, but this right was fulfilled by the proceedings before the planning
officer, and the letter from the clerk to the LRB to her, dated 8 January 2013, which
complied with sec 43B of the 1997 Act and reg 12 of the 2008 Regulations. There was
no great factual dispute between the parties; it was reasonable for the LRB not to
ask for further written representations and not to hold a hearing. A site visit is not
required in every case (Simson v Aberdeenshire Council) and this was accepted on
behalf of the reclaimer. Moreover, it was the developer, not the reclaimer, who
requested the LRB to go on a site visit. The LRB relied on photographic slides, and
on their own knowledge of the area as local councillors (in which respect they differ
from reporters, who are not generally familiar with the locality and so are more
likely to require a site visit). In any event, the LRB agreed with and adopted the
findings of the planning officer on visual matters, so a site visit would have made
no difference to their decision.
[22] Turning to the reclaimer’s attack on the LRB’s reasons, and the approach of
the Lord Ordinary to the adequacy of these, the same considerations apply to this
case as apply to any other planning appeal. Senior counsel for the reclaimer
suggested that when the Lord Ordinary referred in his opinion to review rather
than appeal, he was taking a more limited view of the requirement for reasons, but
it is clear from his opinion that he referred to the usual authorities in relation to
adequacy of reasons. As this was the first scrutiny of the court of a decision of an
LRB, the Lord Ordinary was simply using the term to describe that body.
[23] The reclaimer’s argument is really a challenge to the adequacy of reasons.
The Lord Ordinary looked at the LRB’s decision, but he considered that he was able
to go behind that decision to the facts which were before the LRB. He did not apply
any lesser standard. He accepted the submission by the respondents and the
interested party that the LRB had undertaken the decision-making process de novo,
but he was entitled to look to the report on handling and the other review
documents to find the LRB’s findings in fact. It is clear that the LRB examined the
facts and came to a different view from that taken by the planning officer; they did
not state much by way of findings in fact because there was no disagreement with
the planning officer and no dispute on the evidence. They simply reached a
different view on the balancing exercise which they required to carry out.
[24] Senior counsel for the reclaimer had submitted that the Lord Ordinary and
this court should apply a high degree of scrutiny. Counsel accepted that there must
be sufficient scrutiny, but the intensity of review does depend on the individual
context (Kennedy v Charity Commission, paras 53, 54). In the present case there was
no requirement for a higher degree of scrutiny than in any other judicial review of
planning appeals of this nature. As already discussed, matters of planning
judgment are not for the court to examine, but matters of procedure are. The
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Lord Ordinary applied the necessary intensity of scrutiny, which was not different
from the level of scrutiny of procedures in other planning appeals.
[25] With regard to the potential devolution issue, senior counsel for the
reclaimer maintained that the LRB procedures and system can be interpreted as
being compatible if the LRB takes a de novo approach and examines issues with a
sufficient degree of scrutiny; the first instance decision and the review would be
compatible if the safeguards referred to in para 19 of County Properties Ltd v Scottish
Ministers were present. It was accepted on behalf of the reclaimer that the
procedures would be compatible if the report on handling and the LRB decision
notice complied with these safeguards. Counsel submitted that the issue does not
arise, because matters can be dealt with by the normal principles of judicial review.
In any event, as the reclaimer was not the applicant in the relevant proceedings but
an objector, she had no right to seek a review by the LRB. If the LRB had refused to
review, the applicant might perhaps be able to argue a case of a lack of impartial
and independent review. That is however not the situation here. This court does not
need to undertake an academic exercise of looking at the whole system and
assessing its compatibility with EU or ECHR law. The devolution issue does not
arise.
[26] What the reclaimer’s position amounts to is that the LRB decision notice was
inadequate for not specifying which part of the planning officer’s report it
disagreed with. That is a challenge to the adequacy of its reasons. It does not require
a high intensity of scrutiny to consider this issue.
Submissions for the interested party
[27] Senior counsel for the interested party adopted the submissions for the
respondents. His primary submission was that this case was concerned with a
challenge to the adequacy of reasons — nothing more and nothing less. That arises
in the traditional judicial review context. In that context, only two questions arise:
(1) Within the arrangements for the functioning of LRBs, is one entitled to have
regard to both the reasoning of the LRB and the reasoning in the report on
handling? The Lord Ordinary answered this question in the affirmative, and senior
counsel submitted that he was correct to do so. (2) Were the reasons given by the
planning authority adequate to render the decision to grant planning permission
for this development lawful? Properly understood, senior counsel submitted that
the reasons given were adequate, and the reclaiming motion must fail.
[28] Senior counsel considered the correct approach to the function of an LRB.
Under the traditional system, applications for planning permission were
considered by a planning officer, who prepared a report with recommendations for
the planning committee. The committee would then decide whether to grant
permission or not. The decision of the committee was that of the planning authority.
If planning permission was granted, the only remedy for an aggrieved objector was
judicial review — a statutory appeal was only available to the applicant. This
system was the same in other parts of the United Kingdom, and it had never been
suggested that there should be a greater intensity of review; the normal grounds for
seeking judicial review applied. Since the creation of LRBs, there remains this twostage process, but with an additional opportunity to the applicant. Because this is a
local development, the planning officer is empowered to determine the application,
and that becomes the decision of the planning authority. If the planning officer
refuses permission, the applicant (and only the applicant) is entitled to seek a
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review before the LRB, which makes the decision. There is therefore the same twostage process; if the LRB grants planning permission, there is no mechanism for
review on the merits. In another case, the issue may arise about the removal of the
applicant’s ability to appeal to the Secretary of State/Scottish Ministers, but this
issue does not arise in the present case.
[29] An application for a major development is still made in exactly the same way
as before. It has never been suggested that this gives rise to a requirement for an
enhanced level of scrutiny. If the argument for the reclaimer is correct, this would
have the perverse result that there would be a higher level of scrutiny for local
developments than for major developments. An objector has always had a right to
seek judicial review, and it has never been suggested that this requires some
enhanced level of scrutiny. Such a suggestion is not justified in relation to decisions
of LRBs.
[30] The Lord Ordinary, in determining the reasons challenges raised by the
reclaimer, required to consider the statutory context in which an LRB operates. He
did this at paras 44 to 46 of his opinion. He was correct to observe that there is no
provision in sec 43A of the 1997 Act to the effect that the LRB must not take into
account the reasons given in the report on handling by the appointed person, or
that these reasons cannot form part of the reasons on which an LRB bases its
decision. The Lord Ordinary was also correct to find that, having regard to the
statutory context by which the previous decision and the matters taken into account
are easily accessible, it is unnecessary for an LRB to restate aspects of the decision of
the appointed person which it accepts. An informed reader looking at the decision
letter of the LRB would have regard to the conclusions and other material within
the report on handling, and the documents referred to in the report on handling, as
well as to the LRB decision itself.
[31] The purported devolution issue does not arise. The characterisation of the
functions of an LRB was not material to the approach taken by the Lord Ordinary to
the statutory context in which an LRB operates, nor to his acceptance that the
reasons for a decision by an LRB can be found in the reviewed documents. This
court can determine the reclaiming motion on the normal basis of an ‘adequacy of
reasons’ appeal. In any event, there has been no breach of convention rights or EU
law in the LRB’s determination. It did in fact determine the application for planning
permission de novo. For a devolution issue to arise, the person raising it must be a
victim. An objector to an application for planning permission is not a victim, as an
objector did not have a right to appeal to a reporter against the grant of planning
permission. That has been the position since the introduction of the modern
planning system in the Town and Country Planning (Scotland) Act 1947 (10 & 11
Geo 6 cap 53), and in the equivalent regime in England and Wales. The reclaimer’s
argument (which was not raised before the Lord Ordinary) is to claim that the very
existence of this system results in a breach of her convention rights. The reclaimer is
not a victim; it might be argued that the situation was different for an aggrieved
applicant. There is no scope for a devolution issue to arise in this case.
[32] Turning to the reclaimer’s argument based on the PPD and the requirement
that an intense degree of scrutiny is required, senior counsel observed that the
decision of the LRB in this case was based on balancing visual/landscape and other
adverse impacts on the one hand with economic benefit on the other. This is a
familiar exercise for those charged with making such decisions. It is not an exercise
for the courts. The decision of the LRB is subject to appeal to the Court of Session
under sec 239 of the 1997 Act. Scrutiny by the courts on the familiar grounds under
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that section, or in terms of judicial review procedure, is sufficient to satisfy the
requirements of the PPD (R (Evans) v Secretary of State for Communities and Local
Government, paras 32–43). No issue under the PPD arises in this case. Senior counsel
also observed that neither R (Alconbury Developments Ltd and ors) v Secretary of State
for the Environment, Transport and the Regions nor County Properties Ltd v Scottish
Ministers were in point. The comments made by the Inner House in County
Properties (para 19) required to be read in the context of that case, which was
presented by a disappointed applicant (not an objector) who challenged the
independence and impartiality of a system which permitted ministers to make
decisions on the basis of a reporter’s report. Proportionality is achieved in our
planning system if the decision-maker properly takes account of the public interest
and the rights of the individual. Neither EU nor convention law adds to this — the
question remains, have the decision-makers done what they ought to have done?
[33] In turning to the specific grounds of appeal argued for the reclaimer, senior
counsel reminded the court (under reference to Wordie Property Co Ltd v Secretary of
State for Scotland, p 348) that the decision-maker must only give proper and
adequate reasons for the decision which deal with the substantial questions in issue
in an intelligible way: reasons are not required for every issue, however minor.
Moreover, the LRB decision letter must not be read as a contractual or
conveyancing document, and it must be read through the eyes of an informed
reader, aware of all the background facts and with access to all the relevant
documents. It is necessary to look at the decision as a whole. By reason of sec 25(1)
of the 1997 Act, development plan policies have a role in the decision-making
process over and above other material considerations.
[34] This case is principally concerned with the development plan and the
application of its policies. Structure plan policy E16 was not prohibitory but was
subject to a caveat in relation to the plan’s other policies; the planning authority
should therefore take account of the positive aspects of a development proposal.
Structure plan policy I19 supports the development of renewable energy sources
that can be developed in an environmentally acceptable manner; it too is not
prohibitive. Policy I20 neither supports nor prohibits wind energy developments,
but provides criteria for assessment. Local plan policy H2 with regard to protection
of residential amenity is however a prohibitory policy, as development that is
judged to have an adverse impact on the amenity of existing or proposed
residential areas will not be permitted. Senior counsel accepted that the current
development has been judged to have an adverse impact on residential amenity by
the planning officer. Local plan policy D4 was supportive of renewable energy
development, if there are no unacceptable adverse impacts on the specified
categories, or that any adverse impacts can be satisfactorily mitigated. The last
sentence of the policy deals with the situation where it is judged that there are
significant adverse impacts that cannot be mitigated. In such a situation the
development will only be approved if the council is satisfied that the contribution to
the wider economic and environmental benefits outweighs the potential damage to
the environment or to tourism and recreation.
[35] This then is a case about the development plan, not about material
considerations. The policy provides for a balance to be struck. This is a matter for
planning judgment.
[36] It was clear from the paragraph at the foot of p 2 of the LRB’s decision letter
that the LRB were making their decision de novo. They considered all the review
documentation listed at the foot of p 1 of the decision letter, and commented on the
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report on handling. They focused on those areas in respect of which they reached a
different conclusion from the appointed person. They were therefore reading into
the decision letter what was said on the report on handling, and where they
accepted a conclusion in the report on handling, they took this into account (as they
were entitled to) but did not need to refer to it. Although they considered the matter
de novo, they did not require to give reasons in respect of aspects in which they
agreed with the appointed person’s conclusions. The balancing exercise under local
plan policy D4 was critical to their decision. Any reasonable informed reader
would understand that the LRB accepted the planning officer’s view that there
would be significant landscape and visual impact; this makes sense, as this is one of
the factors that triggers the balancing exercise in terms of policy D4. The LRB then
set out why they disagreed with the appointed person in the striking of the balance.
They were entitled to reach a different conclusion on this balancing exercise from
that which the appointed person reached. They did this in the fourth paragraph of
p 3 of their decision letter, and they gave an adequate explanation for doing so. This
does not leave the informed reader in any substantial doubt as to why they decided
the matter in the way they did. They stated what they took into account, and they
reached a different conclusion on the balancing exercise required by policy D4 from
the conclusion reached by the planning officer. That was all that was required.
[37] Turning to the individual criticisms raised by the reclaimer, senior counsel
considered first the TGN. He submitted that it was not a material consideration.
What the court had to assess was what the impact and significance of this material
might have been. The planning officer in his report on handling took into account
the sensitivity of this area, and found that the proposal would have a significant
landscape and visual impact. The LRB agreed with this. The TGN adds nothing
to this; the result reached by the planning officer and the LRB is exactly the
result which would have been reached if the TGN had indeed been a material
consideration. The planning officer found in the report on handling the fact ‘that
the turbines would still become the single most dominant component of the Coastal
Farmland (Cockburnspath) landscape character area’. Moreover, the Borders
landscape assessment carried out by ASH Consulting Group in 1998 dealt with this
(pp 39, 137, 138) and assessed internal intervisibility, external intervisibility and
visual sensitivity in this area as high. Both the 1998 assessment and the report on
handling were taken into account by the LRB. The material consideration was not
the TGN document, but the significance of high sensitivity for a development of
this nature in this area. This was clearly flagged up in both the ASH report and the
report on handling.
[38] Senior counsel adopted the submissions on behalf of the respondents
in respect of many of the other criticisms levelled at the LRB decision letter by the
reclaimer. It was clear from both the report on handling and the LRB’s decision
letter that they considered cumulative impact and found that it was a significant
adverse factor. Similarly with regard to residential amenity, the report on handling
found a significant adverse impact. The LRB took this into account, and expressly
took account of paras 182 to 195 of Scottish Planning Policy. They agreed with the
appointed person. Senior counsel adopted the submissions for the respondents
with regard to proportionality; the LRB were entitled to reach the conclusion which
they did, the UK planning system struck the balance correctly, and we are not
involved in the present case in convention rights.
[39] With regard to natural justice, it was within the discretion of the LRB not to
hold a hearing. They stated that they had sufficient information before them to

M1401

Court of Session

Case ID 073

Part No. 4

Marlinzo Services, Frome, Somerset

Page 400 of 412

3B2 Version Number 8.07t/W Unicode (Aug 8 2005)

SC

{jobs}M1401 (SCLR Session Cases 2016(4))/3d files/SC/02 CourtOfSession 073(xml).3d

Date: 11/11/16

Carroll v Scottish Borders Council

Time 16:04pm

401

enable them to reach a conclusion. There is no requirement for a hearing in every
case — reporters too have a wide discretion as to the procedure which they wish to
adopt. There was nothing in the point about a site visit. Again, the decision as to
whether to hold a site visit was properly within the LRB’s decision. In any event,
they found that there was a high level of adverse visual and other impacts and
agreed with the appointed person’s conclusions in the report on handling; it cannot
therefore be argued that the reclaimer suffered prejudice as a result of the LRB’s
decision not to hold a site visit. With regard to reasons, as already submitted, this
reclaiming motion was entirely about adequacy of reasons, on which senior counsel
had no additional submissions to make.
[40] The information about the economic benefits of the proposal was all to be
found in the materials referred to in the LRB decision letter and the report on
handling. There is no suggestion that the LRB made any error of fact. Senior counsel
adopted the submissions with regard to economic benefit made on behalf of the
respondents. All the information can be found in the environmental statement
(vol 1, paras 3.1.8–3.1.18; vol 3, paras 3.7.1–3.8.1, 5.3.42; see also vol 2, paras 2.5.27,
13.7.1–13.7.6). The LRB was also entitled to take account of the notice of review
submitted to it by the interested party, and in particular the information contained
at paras 3.7.1 to 5.1.19. There was therefore a factual basis for everything contained
in the fourth paragraph on p 3 of the LRB’s decision letter.
[41] In answer to a question from the court as to how many jobs would be created
by this development, senior counsel said that there was no information about this,
but nobody had raised this as an issue at any stage. There was no contradictor. If
there had been, the LRB would have had to give reasons for preferring one body of
evidence to another. However, the LRB stated what the evidence was before them,
and what they relied on. Without any contradiction on the matter, they were
entitled to do so.
[42] Senior counsel submitted that when it came to the critical matter of the
balancing exercise in terms of local plan policy D4, the Lord Ordinary dealt with
this correctly at para 50 of his opinion. There was no error of law, and the
reclaiming motion should be refused.
Submissions for the Lord Advocate
[43] Senior counsel explained that the Lord Advocate’s interest in this matter was
confined solely to the possible devolution issue. She began by asking what was the
devolution issue before the court. The Lord Advocate accepted that the stating
of a devolution issue in the grounds of appeal in proceedings such as these is
equivalent to raising the matter in the principal writ, under reference to r 25A.4 of
the Act of Sederunt (Rules of the Court of Session 1994) (SI 1994/443 (S 69)).
[44] A question had arisen as to whether the devolution issue was specified in
sufficient detail in the grounds of appeal. After a hearing on 24 June 2014, a joint
minute was agreed between the reclaimer and the Lord Advocate as to the scope of
the potential devolution issue. Read short, the reclaimer’s position was that it is not
part of the reclaimer’s case that the system for the review of delegated decisions
in relation to local development by LRBs is inevitably incompatible with
convention rights or EU law, but rather that it is incompatible if the governing
legislation is interpreted and given effect to in the way the Lord Ordinary did. The
reclaimer’s position before this court remained that the legislation was capable of
being read as compatible with convention rights and EU law; on no view does the
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reclaimer’s position amount to a challenge to the compatibility of LRB procedure
with EU law and convention rights. The reclaimer does not seek a declarator of
incompatibility; it was argued on her behalf that it was not necessary to do so,
because under reference to sec 29(1) of the Scotland Act 1998, if the statutory
provisions are incompatible with any of the convention rights or with EU law they
are simply not law. However, senior counsel submitted that this was wrong — the
onus rests on a party asserting incompatibility to set out the basis for such assertion
and to seek a declarator to that effect, and the issue of compatibility should not be
considered as an abstract or theoretical exercise but should be related to the factual
matrix of the case under consideration (BJ v Proudfoot, particularly paras 30, 35–37).
The reclaimer is not seeking a declarator but is raising a hypothetical issue, which
the court should not entertain (see the remarks of Lord Justice-Clerk Thomson in
Macnaughton v Macnaughton’s Trs).
[45] Even if the court had some sympathy with the suggestion that the
procedures may be incompatible, it should not grant declarator in the absence of
any proper application and full argument. As discussed in BJ v Proudfoot, it is for
the reclaimer to seek declarator in her written application to this court, and to
persuade the court on the facts of the case that it should be granted. There has been
no attempt to do so.
[46] Moreover, the reclaimer does not have victim status. If she were to be
regarded as a victim, this would give third party objectives a right of appeal which
they have never previously had. Victim status does not arise in this case, and the
court does not need to consider this.
[47] Senior counsel drew our attention to the letter from the Scottish Government’s
chief planner to heads of planning, dated 29 July 2011, which concluded that:
‘6. The consideration of an application by an LRB is in effect consideration of an
application by the planning authority and should be treated accordingly. The
Scottish Government therefore considers that, based on the above argument,
the ‘‘de novo’’ approach should be adopted in determining cases brought
before LRBs.
7. This approach is also consistent with the approach to appeals adopted by
DPEA [Directorate for Planning and Environmental Appeals]. Consistency of
handling of cases regardless of whether they are determined by LRB or DPEA
would, in our view, promote confidence in the planning process.’
[48] It had been submitted on behalf of the reclaimer that in order to amount to a
de novo review and to meet the standard identified in County Properties Ltd v Scottish
Ministers, with an intense level of scrutiny, the LRB had to revisit every policy
consideration and every material consideration, and that it could not take into
account the report on handling. This would significantly increase the burden of
giving reasons. The common law rules are well established by cases such as Moray
Council v Scottish Ministers and Uprichard v Scottish Ministers, pp 44, 48). As
Lord Reed observed in Uprichard, the approach to the requirement to give reasons
in a decision must be proportionate. The argument advanced on behalf of the
reclaimer does not allow a proportionate approach. It is a matter for the decisionmaker to consider what level of scrutiny is justified in a particular case (Kennedy v
Charity Commission; R (Alconbury Developments Ltd and ors) v Secretary of State for the
Environment, Transport and the Regions). The present application relates to a local
development; it is towards the bottom of the hierarchy of developments. Part of the
reason behind the changes to procedures was to increase efficiency and to ensure
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that such developments were considered at an appropriate level of decisionmaking.
[49] The court should conclude that the Lord Ordinary did not decide that the
LRB does not have to carry out a de novo approach, but rather that he was
commenting on a two stage approach. Even if the Lord Ordinary did mistakenly
believe that a de novo assessment was not required of the LRB, this court can
properly interpret and apply the provisions of the 1997 Act and the 2008
Regulations. The LRB is required to determine an application de novo under the
review process; the respondents maintain that they did adopt a de novo approach
in relation to this application and it is a matter for this court to determine whether
that was the case.
Reply for the reclaimer
[50] Senior counsel for the reclaimer submitted that it was probably not necessary
for the court to decide whether the reclaimer had victim status or not, as she relied
on the PPD and the EU Charter, so victim status is not necessary. However, the
reclaimer obviously did have victim status; as an objector she has a right to have the
process determined fairly and she is directly affected by the decision because her
civil right to residential amenity is affected. If a person is aggrieved and is directly
affected, that person has victim status (AXA General Insurance Co Ltd v Lord Advocate,
per Lord Hope, para 63, Lord Reed, para 111; Walton v Scottish Ministers, per
Lord Reed, paras 86, 96; Reed and Murdoch, Human Rights Law in Scotland,
paras 2.64–2.68). It was clear from the reclaimer’s affidavit that she is directly
affected. It was not necessary for the reclaimer in these proceedings to conclude
for declarator of incompatibility; it was sufficient for senior counsel to move for
declarator in the course of her submissions.
[51] Turning to what was required by a ‘de novo’ approach, and what this meant
for the LRB, senior counsel observed that the procedure required to comply with
Art 11 of the PPD. It was clear from the terms of the letter from the chief planner to
heads of planning, dated 29 July 2011, that the Scottish Government expected
consistency of handling of cases regardless of whether they were determined by an
LRB or by a reporter of the Directorate for Planning and Environmental Appeals
(‘DPEA’). The review documents to which the LRB must have regard in terms of the
2008 Regulations are substantially the same as the appeal documents to which a
reporter must have regard in terms of the Town and Country Planning (Appeals)
(Scotland) Regulations 2008 (SSI 2008/434), and the scheme of regs 11 and 12 of the
2008 Regulations applicable to LRB’s are substantially the same as the provisions of
the regulations of the same year applicable to reporters. The observations of the
court in County Properties Ltd v Scottish Ministers apply with equal force to
proceedings before an LRB and the decision letter prepared by the LRB. Senior
counsel accepted that an LRB can expressly adopt a specific finding of fact in the
report on handling, but she did not accept that the LRB decision letter in the present
case had this effect. Moreover, the reader cannot be forced to dig around among the
material to find a justification for the LRB’s reasoning or decision. Although the
findings and recommendations of the Aarhus Convention Compliance Committee
were not binding on this court, they were of persuasive authority; the court should
take account of the concerns expressed by the committee as to the ability of
members of the public to challenge the substantive legality of decisions (see
Compliance Committee, para 125).
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[52] With regard to the intensity of review required in the present case, senior
counsel accepted that this was an area in which some planning judgment was
required, but the issue had to be assessed against the PPD and the observations of
the UK Supreme Court in Kennedy v Charity Commission. For the reasons already
articulated, a high intensity of review was required in this case.
[53] Finally, senior counsel submitted that this was not just a ‘reasons ‘challenge;
she relied on all the factors listed in para 8 of her note of argument. In particular, the
LRB gave no reasons for deciding that the balancing exercise carried out in terms of
local plan policy D4 resulted in the economic benefits outweighing all the adverse
impacts. Senior counsel renewed her motion that the reclaiming motion should be
granted.
Decision
[54] We begin by reminding the informed reader that the planning merits of this
proposal, and issues of planning judgment, are not matters for this court. It is not
for us to determine whether or not it is appropriate in planning terms to erect the
wind turbines referred to in this planning application nor is the balancing exercise
between adverse impacts and possible economic benefits one for this court. These
are matters for the planning authority. In terms of sec 239 of the 1997 Act, we are
concerned only with whether the local authority’s decision is within the powers of
the 1997 Act or whether any of the relevant requirements have not been complied
with. We are concerned with legal validity and procedural regularity, not planning
judgment.
[55] We do not propose to attempt to give general guidance as to the scope or
function of LRBs in every situation; such an exercise, even if possible, would be
inappropriate, particularly as we consider that the provisions of secs 43A and 43B
of the 1997 Act (as amended) and the 2008 Regulations are tolerably clear and free
from ambiguity. The following points are however relevant to the present case:
(1) The system of schemes of delegation for local developments, and the review
of decisions of an appointed person, which was introduced by the 2006 Act, was
intended to increase efficiency and ensure that developments were considered at
the appropriate level of decision-making. We agree with the submissions for the
interested party and the Lord Advocate that it would be curious if parliament had
intended that a more rigorous and onerous procedure and scrutiny was required
for local developments than for major developments.
(2) The effect of sec 43B of the 1997 Act, together with the 2008 Regulations, is that
a party to proceedings under the new scheme is expected to lodge all the materials
on which that party wishes to rely at an early stage of the procedure, before the
appointed person makes his determination (except where the matter could not
have been raised before that time, or because of exceptional circumstances). To put
it colloquially, the procedure is intended to be ‘front loaded’. An LRB will normally
be expected to conduct a review on the basis of the material before the appointed
person, and (subject to the above exceptions) a party will not be able to introduce
and rely on material not before the appointed person.
(3) Only an applicant may require an LRB to review a case where the appointed
person has refused an application, granted it subject to conditions, or failed to
determine it timeously (1997 Act, sec 43A(8); 2008 Regulations, reg 9). An objector
to the application has no such right. This reflects the position regarding the lack of
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right of objectors to appeal to reporters under the system which pre-dated the 2006
Act, and the present system for major developments.
(4) An LRB must have regard to the review documents (as defined in 2008
Regulations, reg 2). Of course, in terms of sec 25 of the 1997 Act, its determination
must be made in accordance with the development plan unless other material
considerations indicate otherwise. However, where the LRB considers that the
review documents provide sufficient information to enable them to determine
the review, they may determine the review without further procedure (2008
Regulations, reg 12). That is a matter of planning judgment, for the LRB.
(5) If the LRB decide that further procedure is required, it is for the LRB to decide
how the review is to be conducted (by written submissions, one or more hearing
sessions, and/or a site visit), and whether it requires further information (2008
Regulations, reg 13). Again, a decision of this nature involves planning judgment
and is for the LRB itself.
(6) In carrying out its review function, the LRB must approach the matter ‘de
novo’. All parties were agreed on this point, and it was explained in the letter dated
29 June 2011 from the Scottish Government’s chief planner to heads of planning.
What is meant by a ‘de novo’ approach? Clearly, an LRB cannot simply ‘rubber
stamp’ the decision of the appointed person. What is required is that the LRB
should apply its collective mind afresh to the materials which were before the
appointed person, together with any further materials or information properly
before it. It is not merely considering whether the appointed person’s decision
was reasonable in Wednesbury terms (Associated Provincial Picture Houses Ltd v
Wednesbury Corporation), but rather it is looking at the materials afresh. In this
context, as discussed above, the materials must include the review documents.
These include the report on handling, and any documents referred to in it. Not only
is the LRB entitled to have regard to the report on handling and the documents
referred to in it, it is obliged to do so.
(7) The LRB must give a notice of their decision to the applicant, containing the
information contained in sec 43A(12)(a) of the 1997 Act and reg 21 of the 2008
Regulations. It must also give reasons. The well-known rules regarding the
adequacy of reasons in similar decision letters apply to an LRB decision letter. The
LRB must give proper and adequate reasons for its decision which deal with
the substantial questions in issue in an intelligible way (Wordie Property Co Ltd v
Secretary of State for Scotland, per Lord President Emslie, p 348). It must set out the
process of reasoning by which it reaches its decision, but that does not require an
elaborate philosophical exercise, nor does it require a consideration of every issue
raised by the parties — the LRB is entitled to confine itself to the determining issues,
and so long as its reasons are intelligible and accurate, it is entitled to express them
concisely (Moray Council v Scottish Ministers, per Lord Justice-Clerk Gill, para 30). It
is important to maintain a sense of proportion when considering the duty to give
reasons, and not to impose on decision-makers a burden which is unreasonable
having regard to the purpose intended to be served (Uprichard v Scottish Ministers,
per Lord Reed, para 48). The reasons are provided for the informed reader, who is
aware of the procedural and evidential background and the issues. In a case where
the LRB agrees with the findings and reasoning of the appointed person, generally
it will not be necessary to set out or repeat at length those findings and reasons — it
will be sufficient if it is apparent to the informed reader from the decision letter as a
whole that the LRB agrees with and adopts them. The decision letter should not be
subjected to microscopic analytical scrutiny as if it were a conveyancing document
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or a taxing statute; it will be sufficient if the informed reader is left in no real doubt
as to why the LRB reached its decision on the determining issues.
[56] There is nothing in the Lord Ordinary’s treatment of these matters (opinion,
particularly paras 44–46) which suggests to us that he has fallen into error of law.
When he referred to ‘review’ rather than ‘appeal’, we consider that he was simply
reflecting the language of the 1997 Act and the 2008 Regulations. If he was
suggesting that a lower level of scrutiny or consideration, or a lesser requirement
for reasons, was appropriate for an LRB than would be appropriate for a reporter,
we would disagree with him; however, we agree with senior counsel for the
interested party that, properly understood, that is not what the Lord Ordinary was
suggesting. The Lord Ordinary was correct in observing that it was necessary to
consider the statutory context in which an LRB operates, and that the LRB was
entitled to take account of the reasoning in the report on handling, that this
reasoning may be included in the decision of the LRB by way of reference, that it
may thereby form part of the reasons on which the LRB bases its decision, and that
it is unnecessary for an LRB to restate aspects of the decision of the appointed
person which it accepts.
[57] In the circumstances of the present case, we are persuaded that the LRB did
indeed take a de novo approach to the material before it. It made its determination
having had regard to the review documentation, as it was obliged to do. It
identified what it considered to be the determining issues in the review, it listed the
relevant policies in the development plan, and it listed the other material
considerations which it took into account. It expressly stated that its consideration
of the matter was de novo. We are satisfied that the LRB did carry out what senior
counsel for the reclaimer described as a ‘full substantive and procedural review’
and that its decision complied with the requirements of the 1997 Act and the 2008
Regulations. Taken together with the proceedings before the Lord Ordinary and in
the reclaiming motion before this court, we are also satisfied that the procedures as
a whole comply with the requirements of the PPD, and in particular Art 11 of that
Directive.
[58] Turning to the reclaimer’s position about a possible devolution issue, we are
not persuaded that there is any devolution issue properly before us. None of the
parties has suggested that the provisions of the 1997 Act or the 2008 Regulations are
incompatible with convention or EU Law. Senior counsel for the reclaimer
expressly stated that the statutory regime governing LRBs is capable of being
interpreted compatibly with the convention and with EU law, and that the problem
in this case arises from the Lord Ordinary’s error in interpretation, not in the
legislation itself. The reclaimer’s position is clearly stated in the last sentence of
para 2 of the joint minute between the reclaimer and the Lord Advocate. This court
will not normally address an issue which is not live in the contentious litigation
before it; as Lord Justice-Clerk Thomson famously observed in Macnaughton v
Macnaughton’s Trs (p 392):
‘Our courts have consistently acted on the view that it is their function in the
ordinary run of contentious litigation to decide only live, practical questions,
and that they have no concern with hypothetical, premature or academic
questions, nor do they exist to advise litigants as to the policy which they
should adopt in the ordering of their affairs. The courts are neither a debating
club nor an advisory bureau . . . each case as it arises must be considered on its
merits, and the court must make up its mind as to the reality and the
immediacy of the issue which the case seeks to raise . . . Unless the court is
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satisfied that this is made out, it should sustain the plea of incompetence, as it is
only with live and practical issues that the court is concerned.’
[59] Moreover, there is nothing in the application to this court in terms of sec 239
of the 1997 Act, nor in the grounds of appeal in the reclaiming motion, which
suggests that the reclaimer seeks a declarator of incompatibility or any equivalent
thereto. Senior counsel submitted that this was not necessary, and that it was
sufficient for her to move for declarator in the course of her submissions. We
disagree. The means by which a declarator that the Scottish Parliament had acted
outwith its legislative competence was an issue discussed by this court in BJ v
Proudfoot. In that case the appellant sought to argue that a quite different Act of the
Scottish Parliament was outwith its legislative competence as it did not comply
with the ECHR. It was submitted on behalf of the Lord Advocate that the
appropriate remedy where an Act of the Scottish Parliament failed in some way to
comply with the ECHR was a declarator that certain provisions of that Act were
outside the legislative competence of the Scottish Parliament and accordingly were
‘not law’. The court appears to have accepted that submission, as Lady Paton put it
(para 30):
‘[I]t is in my view for the appellant to demonstrate to this court that, in the
circumstances of her case, the application of the relevant legislation resulted in
a breach or breaches of the ECHR . . . . The appellant has not done so.’
[60] Lord Hardie observed (para 35) that the relevant factors necessarily include
the factual situation, the statutory framework within which any particular statutory
provision appears and, above all, the remedy sought on behalf of the minuter. He
went on to state (para 37):
‘Moreover, the issue of compatibility with the ECHR should not be considered
as an abstract or theoretical exercise but should be related to the factual matrix
of the case under consideration.’
[61] In the present case, it is the reclaimer’s position that the legislation is not
incompatible. The remedies which she seeks do not include any declarator to that
effect. We agree with counsel for the Lord Advocate that in these circumstances
there is no devolution issue properly before us, and we should not entertain it.
[62] By way of brief observation, even if we had been prepared to entertain the
reclaimer’s submission that the legislation was incompatible with convention and
EU law, we did not find it persuasive as we consider that the LRB was required to
adopt a de novo approach, and we are satisfied that it did so. The Lord Ordinary
gave a detailed and fully reasoned consideration in his opinion, which we consider
amounted to a sufficiently intense scrutiny. While of course the concerns of the
Aarhus Convention Compliance Committee are entitled to respect, the convention
is not part of domestic law as such (except where incorporated through European
directives) (Walton v Scottish Ministers, para 100), and the committee does not
appear to recognise that Wednesbury reviews within the United Kingdom may have
different intensities of scrutiny appropriate to the particular circumstances of the
case (R (Evans) v Secretary of State for Communities and Local Government, particularly
paras 37, 38). We are not persuaded that, in the particular circumstances of the
present case, the PPD adds anything to the well-known requirements of our
domestic law. Looked at as a whole, and taking account of the proceedings before
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the appointed person, the LRB, the Lord Ordinary and this court, we consider that
the requirements of the PPD, and particularly of Art 11 of that Directive, have been
satisfied.
[63] It does not appear to us that victim status is an issue which is relevant in this
case. If it were relevant, we would have some hesitation in accepting that the
reclaimer has victim status, standing the nature of her interest in the matter and her
status as an objector which gives her no right to require a review of the decision
of the appointed person. However, although the matter was touched on in
submissions, standing our views as to the relevance of the point in this case we do
not propose to elaborate on the matter. It is sufficient for us to conclude that there is
no merit in the reclaimer’s position on a potential devolution issue.
[64] We now turn to the various specific arguments advanced on behalf of the
reclaimer as to what are said to be errors by the LRB and the Lord Ordinary.
(1) Failure to take account of the TGN as a material consideration
[65] At para 47 of his opinion the Lord Ordinary held that the TGN had not achieved
the status of supplementary planning guidance at the date of LPG’s decision. He was
correct in this view — it was only adopted as council policy in December 2013. Having
regard to Scottish Planning Series circular 1/2009, we do not consider that the TGN
amounted to supplementary guidance in terms of sec 22 of the 1997 Act. It was not of
itself a material consideration.
[66] In any event, we agree with counsel for the respondents and the interested
party that the material consideration was not the TGN document, but the
significance of high sensitivity for a development of this nature in this area.
This was a matter which was considered elsewhere, particularly in the Borders
landscape assessment compiled by ASH Consulting Group in 1998, which was
specified in the LRB’s decision letter as one of the material considerations which it
took into account. Furthermore the Lord Ordinary was correct to consider whether,
if the TGN had been taken into account, a different outcome would have resulted
(Bova v Highland Council; Bolton Metropolitan Borough Council v Secretary of State for
the Environment) — and we agree with his conclusion that it would not. The
substance of the material was already before the LRB. Moreover, the LRB agreed
with the conclusion of the appointed person with regard to landscape and visual
impact in an area of high sensitivity. We do not consider that their views on this
matter would have been different if they had had the TGN before them.
(2) Cumulative impacts
[67] This issue was dealt with by the Lord Ordinary at para 48 of his opinion. We
are in complete agreement with his views, and can find no error in his approach.
The LRB took into consideration structure plan policy I20 and paras 182 to 195
of Scottish Planning Policy, as well as the report on handling, which included an
assessment of cumulative impact in some detail. The LRB agreed with the
appointed person in relation to adverse impact; the Lord Ordinary expressed the
view that it was unnecessary for the LRB to make separate findings of its own in
that regard, and we agree.
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(3) Residential amenity and the presumption of a two kilometre separation
distance from residential settlements
[68] Again we are in complete agreement with the Lord Ordinary’s treatment of
this issue at para 49 of his opinion. The ‘presumption’ for a separation distance of up
to two kilometres is not mentioned in local plan policy H2. It is a recommendation in
para 190 of Scottish Planning Policy, but the purpose of this recommendation was
to give guidance to the drafters of the development plan. The respondent’s
supplementary planning guidance on wind energy dated May 2011 was the nonstatutory type of supplementary guidance, and did not form part of the
development plan. In any event, as mentioned above, the LRB accepted the views
of the appointed person as to the likely adverse impacts of the development,
including the impact on the residents of the village of Cockburnspath. That being so,
we do not consider that it was incumbent on the LRB to repeat the appointed
person’s findings or reasons.
(4) Economic benefit
[69] Senior counsel for the reclaimer’s first point in this regard was that the LRB’s
findings on economic benefit are contained in a total of six sentences. That may be
so, but it does not follow from the fact that a decision-maker states its reasons
concisely that it has not given consideration to the point in issue, or that its reasons
are inadequate. We deal further with adequacy of reasons below. However, the
crucial test is whether the informed reader is left in real and substantial doubt as to
what the reasons for the decision were and what were the material considerations
which were taken into account in reaching it. Provided that this test is satisfied, we
do not consider that it matters that the reasons are stated comparatively shortly.
[70] The next point which senior counsel for the reclaimer made was that the
fourth paragraph of p 3 of the decision letter contained two errors of fact: (a) that
the turbines would assist the business in reducing its energy requirements; and
(b) that the quarry had permission for a major expansion of its extraction
operations. There is no substance in either of these points. We agree with counsel
for the respondents’ description of the first of these as a matter of semantics — it
was clear what the LRB meant by this. With regard to the second, we are satisfied
that there was no error of fact — the LRB were referring to the development at
Fulfordlees Quarry, which was owned by the same quarry business, which had
been approved and at which development had commenced. We are not persuaded
that the LRB reached its decision under error of fact.
[71] Senior counsel for the reclaimer went on to submit that an informed reader
would not be able to understand the reasoning of the LRB on economic benefits
because of the inadequacies of findings in that regard. We disagree. It is clear from
the third and fourth paragraphs on p 3 of the decision letter that the LRB applied
its mind to the balancing exercise required under local plan policy D4. On one side
of the scales, it is clear that they were persuaded that there would be adverse
visual and landscape impact and that this may be significant. They noted that
policy D4 did not provide a complete prohibition on such developments, and
that a development may be approved if the decision-maker is satisfied that
the contribution to wider economic and environmental benefits outweighs the
potential damage to the environment. They considered this wider economic
benefit in the fourth paragraph on p 3 of the decision letter; they noted that the
turbines would bring price stability and security of supply to a large consumer of
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energy and would assist in reducing its carbon footprint. They were satisfied that
the proposed turbines would help to sustain a business which — in their
assessment as local councillors — is an important local employer, and help it
to realise its expansion plans. Members concluded that the impact of the
development was outweighed by the economic benefit that would accrue. This is
essentially a decision about what weight is to be given to different considerations
and the members are ultimately accountable to the electorate for their decisionmaking.
[72] In light of the contents of these two paragraphs of the decision letter we do
not consider that it can be said that the informed reader is left in any real or
substantial doubt as to what the reasons for the decision were. It is clear that the
LRB carried out the required balancing exercise and concluded that the economic
benefit outweighed the adverse impact of the development. There is sufficient in
the review documentation and the other material considerations listed by the LRB
to provide a justification for this conclusion. We are unable to detect any error of
law in the approach of the Lord Ordinary at para 50 of his opinion.
[73] The suggestion that the LRB ought to have taken into account reduced house
prices in the residential areas close to the proposed development is in our view
misconceived. In this regard we agree with the observations of Pill LJ in Lough and
ors v First Secretary of State (para 51).
(5) Proportionality
[74] The essence of senior counsel for the reclaimer’s position on this issue
was that only six per cent of the energy to be generated by the development was
required for Kinegar Quarry’s current energy usage, and it was impossible to
ascertain from the LRB’s decision letter how it reached its conclusion on
proportionality. However, local plan policy D4 is not only concerned with local
economic and environmental benefits — it expressly refers to wider economic and
environmental benefits. The fact that the quarry business itself may only utilise
six per cent of the output seems to us to be far from conclusive on this issue. There
was evidence before the LRB of wider economic and environmental benefits. The
LRB referred to the development bringing price stability and security of supply to a
large consumer of energy and that this would assist in reducing its carbon
footprint. The members of the LRB clearly applied their collective mind to the
necessary balancing exercise, and clearly stated the result of that balancing exercise
together with reasons for that result. We find ourselves in agreement with the
observations of Pill LJ in Lough and ors v First Secretary of State (particularly paras 45,
46, 49, 50). As Dyson LJ (as he then was) stated in R (Samaroo) v Secretary of State
for the Home Department, it is important to emphasise that the striking of a fair
balance lies at the heart of proportionality. It does not follow that if the word
‘proportionality’ does not appear in a decision letter, this renders the decision
unsatisfactory or liable to be quashed. It is clear from the decision letter in the
present case that the LRB carried out the balancing exercise required by policy D4.
They stated the result of that exercise, and their reasons for reaching that result.
There was material before them to enable them to reach that result. This was a
matter for the planning judgment of the LRB, and this court will not interfere
because the reclaimer does not agree with that judgment.
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(6) Natural justice
[75] The Lord Ordinary dealt with this issue at para 52 of his opinion. We are in
complete agreement with his reasoning and conclusions on this issue. The first
respect in which it was argued that there was a breach of natural justice was that the
letter from the clerk to the LRB to the reclaimer dated 8 January 2013 did not give
the reclaimer a reasonable right to be heard before the LRB. However, that letter
refers the reader to sec 43B of the 1997 Act and accurately reflects the terms of that
section. The reclaimer was advised in that letter that if she wished to make any
further representations in respect of the review she should write direct to the head
of legal democratic services of the respondents within 14 days from the receipt of
the letter. It was for the LRB to decide whether any further procedure was required,
and if so, what form that procedure should take. In this regard, the powers of the
LRB are analogous to those of a reporter. This was not a case in which, for example,
the LRB heard evidence from the applicant but refused to hear evidence from
objectors such as the reclaimer. We do not consider that there was any breach of
natural justice in this regard.
[76] With regard to the decision not to hold a site visit, it is worthy of note that it
was the applicants who asked for a site visit, not any of the objectors. A site visit is
not required in every case (Simson v Aberdeenshire Council). The members of the LRB
may be taken to know the site, being local councillors; in this respect they differ
from reporters. In any event, as counsel for the respondents pointed out, the LRB
agreed with and adopted the findings of the appointed person on visual matters, so
a site visit would have made no difference to their decision.
[77] We are not persuaded that there is any force in the reclaimer’s submissions
on natural justice in this case.
(7) Reasons
[78] We have touched on this issue already. The LRB is under the same duty to
give adequate reasons for its decision as are other decision-makers in different
contexts. It was submitted to us that because this is a decision de novo, the decision
notice should contain findings on visual impact and reasoning on all issues. We are
unable to agree with this proposition. Where the LRB agrees with the reasoning of
the appointed person and accepts his findings in fact, no purpose is served by
requiring the LRB to repeat those findings and reasoning nor to recite them at
length. It will be sufficient if the LRB makes it clear that they accept and adopt the
findings and reasoning on a particular issue. In the present case the LRB stated that
they ‘did not fundamentally contradict the appointed officer’s assertion that there
would be adverse visual and landscape impact and that this may be significant.’ In
the circumstances of this case, where the appointed person has set out at length his
findings and reasoning with regard to adverse impacts and the LRB has accepted
these, there is no need for the LRB to rehearse or repeat these at length.
[79] The crux of this case was the balancing exercise carried out by the LRB in
terms of local plan policy D4. The LRB required to balance the admittedly adverse
impacts of the development against the potential economic and environmental
benefits. The informed reader of the decision would be aware of the contents of all
of the materials to which the LRB had regard. He would be aware of the procedural
and evidential background. We cannot agree with senior counsel for the reclaimer
that the informed reader would be left with a real and substantial doubt as to what
the reasons for the decision were. It is tolerably clear that, having carried out the
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balancing exercise required by policy D4, the LRB found that the balance favoured
the granting of permission. Indeed, they state in terms: ‘[M]embers concluded
that the impact of the development was outweighed by the economic benefit that
would accrue.’
[80] We agree with the Lord Ordinary’s treatment of this issue at para 53 of his
opinion.
[81] For all these reasons, we are not persuaded that the Lord Ordinary has fallen
into any error of law. While the LRB’s decision letter is not a model of clarity or an
example of the best practice which might be achieved under the proceedings
introduced by the 2006 Act — such practice could, for instance, aim at providing
express assurance of consistency of handling regardless of whether a case is
determined by an LRB or the DPEA and, here, could have included the provision of
more detailed reasons why the LRB reached a different conclusion from the
previous LRB and appointed persons — it says enough in its own terms and by its
reference to other material to satisfy us that its decision is within the powers of the
1997 Act and that it complied with the relevant statutory requirements. We shall
accordingly refuse this reclaiming motion.
The Court refused the reclaiming motion.
Kennedys Law LLP – Brechin Tindal Oatts – CMS Cameron McKenna LLP –
Scottish Government Legal Directorate
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IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND
________
QUEEN’S BENCH DIVISION (JUDICIAL REVIEW)
________
River Faughan Anglers Limited’s Application [2014] NIQB 34
IN THE MATTER OF AN APPLICATION BY RIVER FAUGHAN ANGLERS
LIMITED FOR JUDICIAL REVIEW
AND
IN THE MATTER OF A DECISION BY THE DEPARTMENT OF THE
ENVIRONMENT FOR NORTHERN IRELAND (PLANNING SERVICE) ON
13 SEPTEMBER 2012 TO GRANT PLANNING PERMISSION
________
TREACY J
Introduction
[1]
The applicant, River Faughan Anglers Limited (“RFA”), challenges a decision
of the Department of Environment (Planning Service) (“the Department”) dated
13 September 2012 whereby it granted planning permission for development of land
at 91 Glenshane Road, Drumahoe, Co Londonderry, consisting of retention of
extension to site office, extension to vehicle maintenance shed and improved wash
out facilities, relocation of settlement lagoons, site drainage works, associated
landscape and environmental improvements.
[2]
The permission relates to part of a wider operation at this site by W&J
Chambers Ltd for the manufacture of concrete products and the distribution of sand
and gravel. The impugned permission is in part retrospective, but prospective
mainly in respect of the relocation of the settlement lagoons. The use of the site has
historically been carried out without planning permission, however activity beyond
that covered by the impugned permission is now considered immune from planning
control by the respondent, due to the respondent’s failure to take enforcement action
in time.
1

Order 53 Statement
[3]

The applicant sought the following relief:
“(a) an order of certiorari to ... quash the decision of
the
Department
dated
13
September
2012
(ref. A/2008/0408/F);
(b)
a declaration that the Department acted in
breach of the EIA Regulations (and EU Directive
85/337/EEC, as amended (and consolidated by EC
Directive 2011/92/EU) by failing to require the
preparation of an environmental statement in
connection with the application;
(c)
a declaration that the Department acted in
breach of the Habitats Regulations (and the Habitats
Directive) by failing to properly carry out an
appropriate assessment;
(d)
a declaration that the said decision is unlawful,
ultra vires and of no force or effect;
(e)
an order for mandamus to compel the
Department to adjudicate upon and re-determine the
application
for
planning
permission
(ref. A/2008/0408/F) in a proper and lawful manner;
...”

[4]

The very detailed grounds on which relief was sought are:
“9.
The Department acted unlawfully and in breach
of the EIA Regulations and EIA Directive by failing to
require the preparation of an environmental statement
in connection with the application which led to the
impugned permission:
(a)
Regulation 4(1) of the EIA Regulations prohibits
the grant of planning permission for EIA development
without consideration of environmental information
including an environmental statement;

2

(b)
Regulation 9 of the EIA Regulations required a
determination as to whether the proposed
development, which fell within Schedule 2, amounted
to EIA development by reason of its likely significant
environmental impact, having regard to selection
criteria in Schedule 3 (and Article 4.3 of the Directive);
(c)
The Department erred
determination under Regulation 9:

in

making

its

i.
in so far as the proposed development
was regarded as a change or extension to
executed development, by failing to consider
whether the whole development on the site, as
changed or extended, would have likely
significant environmental effects;
ii.
by failing to address the potential effect of
the proposed development in cumulation with
other development;
iii.
in concluding that an environmental
statement was not required due to the overall
benefits of the proposals, by failing to take into
account the full extent of the development and
the potential adverse effects thereof;
iv.
by failing to take any or adequate account
of the selection criteria as set out in Schedule 3 to
the EIA Regulations (and Annex III to the EIA
Directive), including the potential for pollution
and the environmental sensitivity of the SAC as
an area designated pursuant to Member States’
legislation;
v.
in concluding that an environmental
statement was not required, by taking into
account mitigation measures without properly
examining their effectiveness or whether
significant environment effects would arise from
their implementation;
vi.
by failing to base its decision on sufficient
information or inquiry about whether the
proposals would be likely to have significant
environmental effects, including:
3

(a)
the
environmental
baseline
potentially impacted by the proposals;
(b)
likely earthwork requirements at
the time the determination was issued;
(c)
likely significant sedimentation
and siltation impacts upon watercourses
(in the absence of objective information
on mitigating techniques);
vii.
by failing to provide adequate reasons for
its determination.
10.
The Department acted unlawfully and in breach
of the Habitats Regulations and Habitats Directive by
failing to carry out a proper appropriate assessment of
the implications for project for the SAC:
(a)
Regulation 43 of the Habitat Regulations (and
Article 6.3 of the Habitats Directive) required the
Department to make an appropriate assessment of the
implications for the site in view of its conservation
objectives and, in the light of the conclusions of the
assessment, agree to the project only after having
ascertained that it will not adversely affect the integrity
of the site;
(b)
Regulation 49(3) provides that where Regulation
43 applies, permission shall not be granted unless the
Department is satisfied that no development likely to
adversely affect the integrity of a European site in
Northern Ireland could be carried out under the
permission.
(c)
NIEA prepared an appropriate assessment
which acknowledged the potentially significant effects
of the proposals arising from the egress of potentially
contaminated spoil during decommissioning works and
the leaching of alkaline material from storm run-off,
with potentially significant effects on the Atlantic
salmon in the SAC;
(d)
However the assessment was inadequate in law
by lacking assessment, on the potential impacts of the
4

project and the efficacy of the proposed mitigation
measures, which were properly capable of removing all
reasonable scientific doubt as to the effects of the works
proposed on the SAC;
(e)
The Department failed to base its decision on
sufficient information or inquiry about whether the
proposals would have significant environmental effects
on the SAC or adversely affects its integrity.
11.
The Department erred in law when imposing
conditions on the permission:
(a)
by failing to impose a condition requiring the
preparation of a lagoon management plan, as required
by NIEA;
(b)
by imposing conditions 1 and 2, which are
incompatible by (1) requiring proposed lagoon
construction in the location of an existing lagoon and
(2) not permitting the decommissioning of the existing
lagoons until after the completion of the proposed
lagoons;
(c)
by unreasonably imposing condition 4, which
requires the removal of contaminated waste from the
interior of the lagoons for disposal off-site, without also
requiring the removal of the materials used to construct
the walls of the lagoons.”
Background
[5]
The applicant is a not-for-profit, cross-community organisation dedicated to
the protection and development of the angling resource of the River Faughan and its
tributaries. It manages the fishing of salmon and trout on the tidal and inland
waters of the Faughan and benefits from a lease of the freshwater section of the river
from the Honourable the Irish Society.
[6]
On 9 May 2008 the River Faughan and tributaries were declared to be an area
of special scientific interest to be known as the “River Faughan and Tributaries Area
of Special Scientific Interest” (“ASSI”). The ASSI was declared due to the relevant
area’s “flora, fauna and physiographical features”.
[7]
The River Faughan and tributaries were, also, submitted to the European
Commission for consideration as a Special Area of Conservation because the
relevant area contained “habitat types and/or species which are rare or threatened
5

within a European context” where such habitat types and/or species included otters
and Atlantic salmon. On 29 January 2013, the area marked on the relevant map, to
be known as “River Faughan and Tributaries Special Area of Conservation”
(“SAC”), was listed in the register of designated Special Areas of Conservation. The
SAC is within the network of Natura 2000 sites, the aim of which is to “assure the
long-term survival of Europe’s most valuable and threatened species and habitats”.
[8]
The owner of the application site, W & J Chambers Ltd, operates a brick
making and concrete production business. The land occupied by W&J Chambers
lies adjacent to one of the most important holding pools for Atlantic Salmon on the
River Faughan, known as “Bessie’s Dam” which forms part of the ASSI and the SAC.
[9]
In 1981 and 1983 W & J Chambers Ltd was granted permission for extensions
to its brickworks but, in 1985, the respondent defended, on appeal, a decision to
refuse permission to expand the business on grounds it was contrary to planning
policy and would harm the landscape.
[10] Thereafter, the business of W & J Chambers Ltd expanded without the
respondent taking effective enforcement action in respect of the unauthorised
development. Then, on 5 March 2008, the respondent granted a Certificate of
Lawfulness of Existing Use or Development under Article 83A of the Planning Order
for such unauthorised development of the application site.
[11] The applicant’s referred in court, in some detail, to the lengthy planning
history of the application site and alleged the respondent has, for a significant
period, failed to address the risk of environmental harm to the ASSI/SAC arising
from unauthorised activities at the application site.
[12] A retrospective planning application for the development was submitted by
W & J Chambers Ltd on 1 May 2008 and, on 21 May 2008, the planning application
was validated.
[13] The respondent identified the application as Schedule 2 development under
Category 5(B) Mineral Industry of the EIA Regulations (ie installations for the
manufacture of cement) and, taking the whole site into account, found the area of the
floor space exceeded 1000 square metres, a determination as to the need for an
environmental statement was required. On 12 June 2008, the respondent determined
the application was not an EIA application and that no Environmental Statement
was required. The respondent recorded this decision in an EIA Determination Sheet.
[14] The EIA Determination Sheet recorded likely environmental effects of the
project were “[s]ite drainage and settlement lagoons for the process”. Further, it
provided that no consultations were necessary to complete the determination. The
recommendation stated that “[a]ll aspects of the application can be dealt with
through the normal development control process”. The word “yes” was recorded
next to selection criteria identified as the size of the development, the production of
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waste, pollution and nuisances, the existing land use and the absorption capacity of
the natural environment (wetlands). There were no entries against the criteria
identified to consider the characteristics of potential impact.
[15] In correspondence dated 13 January 2010, the Rivers Agency confirmed a
portion of the site, including the existing lagoons, lay within the flood plain.
[16] The Northern Ireland Environment Agency (“NIEA”) is an agency of the
respondent charged with the protection, conservation and promotion of the natural
environment.
In a report dated 9 March 2010, under the heading of
“Recommendations”, NIEA: Natural Heritage provided:
“CDP [Conservation Designations and Protection]
would point out that if the application were submitted
as a normal planning application it would fail an
Article 6 assessment [under the Habitats Directive] due
to the location of the drainage lagoons being adjacent to
a section of the River Faughan and Tributaries
ASSI/SAC and their positioning within the floodplain
of the River Faughan (as pointed out by Rivers Agency
in their correspondence dated 13 January 2010) raising
the potential for serious water pollution to occur from
the site.
CDP has concerns regarding the existing lagoon
embankments and possible risk from erosion from the
adjacent River Faughan during a flood event. Such an
event could potentially compromise the structural
integrity of the embankment, leaving it unstable and
liable to collapse, with the release of polluted water
directly into the River Faughan, part of the River
Faughan and Tributaries ASSI/SAC. CDP also has
concerns relating to the capacity of the current lagoons
and the construction of the retaining embankment
surrounding the lagoons. The current water level
appears close to the capacity of the lagoons and has the
potential to overflow during a storm event or spill
onsite. Such an event has the potential to cause
overflow from the lagoons onto the adjacent river banks
and pollution of the River Faughan and Tributaries
ASSI/SAC.
To this end CDP suggests various options to Planning
Service for progression of the application:
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1.
The settlement lagoons should be moved out of
the flood plain away from the River Faughan…
3.
A settlement lagoon management plan should be
drawn up by the applicant to contain measures to
cleanse the settlement lagoons and prevent overflow
should a spillage or storm event occur… Flood and
storm
water
management
(to
include
defences/measures to protect the lagoon embankment
from erosion) should also be included in the plan. Site
drainage to include any discharges to the River
Faughan (a discharge pipe out-falling on the river bank
was found onsite) must also be addressed in any such
management plan.”
[17] The report refers to the Article 6 assessment carried out on the planning
application by NIEA as required by the Habitats Directive. Under the heading of
‘Assessment criteria’, potential impacts to the SAC resulting from the proposals were
recorded as including:
“1.
Overflow of settlement lagoons during storm
events due to limited capacity for the acceptance of
storm water run-off leading to pollution of the adjacent
river.
2.
Erosion of the retention embankment of the
settlement lagoons leading to compromised integrity
and collapse during a 100 year flooding event lagoons
are wholly within the flood plain.”
[18] Also, under the heading of ‘Assessment criteria’, regarding any likely direct,
indirect or secondary impacts of the project on the Natura 2000 site, the report
provides, inter alia:
“Emissions potentially significant – the settlement
lagoons appeared close to capacity during the site visit
leaving little capacity for storm water runoff during a
sustained storm event. Emissions as a result of this
could contain pollutants such as concrete wash
water…”
[19]

In relation to four of the assessment criteria, the report provides:
“CDP has concerns that the capacity of the existing
lagoons is insufficient to contain storm water or water
resulting from a spill onsite. The levels were close to
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capacity during a site visit and did not appear likely to
be able to contain water from a large spill or storm
event. In addition the banks surrounding the lagoons
could potentially be susceptible to erosion,
compromising the structural integrity, leading to
collapse and pollution of the designated site.”
[20] In correspondence dated 23 March 2010, being a response to a consultation
letter from the Planning Service, the NIEA set out its concerns in similar terms.
[21] On 28 April 2010 the Department wrote to the agent acting for the applicant to
inform him the Rivers Agency indicated the site is within the flood plain and the
NIEA: Natural Heritage required removal of the settlement lagoons from the flood
risk area.
[22] On 28 May 2010, the Loughs Agency, the statutory body charged with the
conservation, protection and development of inland fisheries within the Foyle
system, responded to the retrospective planning application. It stated, inter alia, as
follows:
“The potential for deleterious matter to enter a
watercourse is of primary concern. Impacts on the
aquatic environment such as an increase in silt load can
cause a significant impact upon various life history
stages of salmonids. It is therefore requested that the
aquatic and riparian flora and fauna be given due
consideration during any proposed works”.
[23] On 8 September 2010 the planning applicant submitted a Flood Risk
Assessment (“FRA”). Within its commentary appeared the following advice:
“6.1 River Faughan… In order to move the lagoon
outside of this floodplain [this] would require ground
works resulting in a smaller lagoon and movement of
the lagoon embankment. We understand that the
lagoons appear to be effective in capturing site runoff
and there would be a concern that changing the lagoons
might affect their performance. Ground works close to
the river also have the potential to result in the release
of sediment to the river.
…
6.4
Site Drainage… An assessment of the existing
and any proposed site drainage systems were not part
of the current study.
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…
7.
Summary, Conclusions and Recommendations
… It should be noted that risk of flooding can be
reduced but not totally eliminated given the potential
for events exceeding design conditions and given the
inherent uncertainty associated with estimating
hydrological parameters for any given site”.
[24] A further preliminary “Stage 1” report by NIEA dated 28 September 2010
recorded that the FRA failed to address concerns previously raised by the CDP.
When identifying the potentially significant effects on Atlantic salmon, the report
stated (at pages 7 and 8 of the report):
“During a site visit…it was noted that levels of the
lagoon appeared close to maximum capacity. In the
event of a period of severe wet weather there is the
potential for overloading of onsite drainage leading to
surface water entering the lagoon system and causing
overflow. Should this occur then highly alkaline water
would be released into the adjacent River Faughan.
The water in the settlement lagoons is recycled for
washing out of concrete lorries, however a storm event
has the potential to overwhelm this and cause overflow.
The Flood Risk Assessment document provided by the
applicant appears to focus on the possibility of flooding
of the lagoons by the adjacent River Faughan rather
than any impact on the lagoon system from such an
event…
…
Potential for significant effects if pollution occurs
leading to large scale mortality of salmon”.
[25] In correspondence dated 15 February 2011, NIEA: Natural Heritage objected
to the proposed development, stating:
“…none of the information submitted addresses our
concerns … that flooding appears most likely to the
River Faughan from the lagoons…”.
[26] NIEA: Natural Heritage set out two options it considered to be open to the
Planning Service in order to progress the application:
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“1.
Removal of the settlement lagoons from the
floodplain of the River Faughan to other areas in the
applicant’s land ownership. This should be managed in
a sensitive and stepwise manner…
2.
Increase the capacity of the existing lagoons to
provide appropriate freeboard in line with construction
industry guidelines and implement structural
improvements to the embankments…
The existing levels within the lagoons appear
dangerously close to the top of the embankment and
represent a serious risk of water pollution of the River
Faughan and Tributaries ASSI/SAC should a large
spillage or storm event occur”.
[27]

The correspondence also provides as follows:
“We have carried out a Stage 1 Test of Likely
Significance that shows the proposal has the potential
to cause significant effect on the River Faughan and
Tributaries SAC. A Stage 2 Appropriate Assessment
will therefore be required which must show with
scientific certainty that the proposals will not have a
significant impact on the site selection features of the
Natura 2000 site. At present we do not possess the
necessary information to complete this.
…
We therefore recommend refusal of the planning
application in its current form”.

[28] A Development Control Officer’s professional planning report, dated
18 February 2011, recommended refusal of the application due to the proposal being
contrary to PPS 2, 4, 15 and the DAP 2011.
[29] The main body of the report refers, inter alia, to Policy ENV 1 of DAP 2011, as
follows:
“Policy ENV 1 of DAP 2011 states that proposals which
would adversely affect or change either the quality or
character of the landscape within the Areas of High
Scenic Value (AoHSV) will not normally be permitted.
It has not been demonstrated that this expansion will
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not have an adverse impact on the local character and
no exceptional reasons have been presented to the
Department to live departure from this policy.”
[30] Further, the report refers to Planning Policy Statement 15 which deals with
planning and flood risk and to FLD 1. It is noted, the applicant did not demonstrate
this was an exceptional case in which development would be allowed in the
floodplain and, instead, presented a case the site did not lie in the floodplain. In this
regard, the report states:
“Flood Risk Assessments were submitted on 2
occasions and [on] both occasions [the] Rivers Agency
confirmed that the lagoons were in the floodplain. As
such the proposal fails to meet policy FLD 1 of PPS 15.”
[31] The report proceeds to record the concern of NIEA: Natural Heritage, as
follows:
“…there would be the potential for the lagoons to
overflow during a storm event or spill onsite. Such an
event has the potential to cause overflow from the
lagoons onto the adjacent riverbanks and pollution of
the River Faughan and Tributaries. They stated that
unless the lagoons are moved out of the floodplain and
away from the River Faughan, they would recommend
refusal.”
[32] The Development Control Officer’s recommendation was accepted by the
Development Control Group on 18 February 2011. The recommendation was
presented to Derry City Council on 1 March 2011 but the application was deferred
for further discussion at an office meeting on 16 March 2011 and at which the
applicant was advised of the reasons for refusal in more detail.
[33] On foot of discussions at the office meeting and a subsequent site meeting,
revisions were made to the planning application to include a proposal to relocate the
lagoons to outside the flood plain of the River Faughan.
[34] The Department sought the views of the NIEA: Natural Heritage and the
Rivers Agency. In a letter dated 16 May 2011, the Rivers Agency stated, on checking
the revised drawings, it was content the lagoons were now outside the floodplain.
The Rivers Agency also stated it was commenting purely on the drainage aspect of
the application and not on the risks associated with environmental matters.
[35] NIEA: Natural Heritage carried out a Stage 2 Appropriate Assessment on
31 May 2011. In respect of likely effects on Atlantic salmon, the Scientific Officer’s
report provides:
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“Potential effects as a result of the following:
Egress of potentially contaminated spoil during
decommissioning works and leaching of alkaline
material from storm run-off.
Release of high levels of sediment as a result of
re-grading works onsite”.
[36]

As to why these likely effects were significant, the report states:
“Studies have shown that exposure to alkaline
conditions can have effects on Atlantic salmon
including irreversible damage to the heart ventricles
and atria and also to blood cells when subjected to a pH
greater than 9.5… Other effects can include death of
fish species, damage to outer surfaces like gills, eyes
and skin; and an inability to dispose of metabolic waste.
…
While the applicant will allow for the evaporation of
water from the existing lagoons prior to re-grading
works, potential exists for storm water run-off to
become alkaline if the base sediment of the existing
lagoons were to contain concrete from long-term usage.
While an individual event in itself is unlikely to be
significant, it is likely that this sediment would lead to
longer term leaching of alkaline water from the site
leading to contamination.
This effect
significant.

is

therefore

considered

potentially

Potential exists for sediment egress from the site during
re-grading works due to close proximity to the River
Faughan. Sediment can cause infilling of interstitial
spaces in spawning grounds, leading to reduced
oxygen flow through gravel and increased mortality in
developing Atlantic salmon.
This effect is therefore considered potential[ly]
significant given the extent of re-grading works in close
proximity to the River Faughan”. [pp6 & 7 of the
report]
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[37]

The CDP concluded, as follows:
“…significant adverse effects on the integrity of the
River Faughan and Tributaries SAC are unlikely
provided appropriate mitigation is included as part of
any planning approval”. [p2 of the report]

[38]

The mitigation measures were described, as follows:
“1.
Sediment extracted from the interior of the
existing settlement lagoons must not be used in
proposed re-grading works and must be removed
offsite and disposed of to a suitably licensed waste
disposal site.
…
2.
The proposed re-grading works… must not
encroach within 10m of the banks of the River Faughan
and all works must be carried out from outside the
boundary of the River Faughan and Tributaries SAC”.
[p2 of the report]

[39] Further, the report explains the reasoning behind requiring these mitigation
measures:
“the applicant has … omitted from their current plans
the recommendation that any spoil removed from the
existing lagoons be disposed of to a suitable waste
disposal site, instead stating intent to use it to re-grade
the area. Due to the potential presence of contaminants
in the lagoons from long-term use accepting concrete
wash water etc, CDP recommends a condition on the
removal of sediment from the interior of the lagoons so
as to remove the potential leaching of contaminants
from storm water run-off.
Re-grading works are also considered to pose a threat
to sediment contamination of the adjacent River
Faughan due to close proximity to the banks of the
watercourse.
A further condition is therefore
recommended to exclude works within 10m of the river
banks”. [p4 of the report]

14

[40] Based on this assessment, NIEA: Natural Heritage returned a consultation
response dated 8 July 2011 to the Planning Service.
[41] In a letter dated 24 June 2011, the applicant objected to the revised proposals
and raised the question of why the application did not/does not require assessment
under the EIA Regulations. In a reply dated 20 July 2011, the respondent stated:
“The Department is of the opinion that the proposal,
including the amendment, does not fall within the
description of development that requires the
submission of an environmental statement.
The
Department considers it appropriate to determine the
application through the normal development process
which includes consultation with other statutory
agencies.”
[42] On 11 July 2011 the revised proposals in relation to the lagoons were the
subject of an addendum to the FRA dated 7 September 2010. Under the heading of
“Impact of new site layout on overland flow pathways”, the addendum states:
“In terms of increased runoff to the river, the size of the
proposed lagoons is similar (0.15 ha) to the size of the
existing lagoons (0.25 ha), with the existing lagoons
1000 sqm larger…
The lagoons are constructed for water treatment and
are not part of the site drainage system. It has been
confirmed by the landowner … that remedial measures
on site (bunds and infiltration trenches) prevent surface
runoff from the site entering the ponds. As a result, the
lagoons have not been designed to attenuate.”
[43] Formal plans showing the relocation of the lagoons were submitted on 19 July
2011 and an amended P1 (Application for permission to develop land) was
submitted on 22 July 2011 which included the following new description:
“Retention of extension to site office, extension to
vehicle maintenance shed and improved washout
facilities. Relocation of existing settlement lagoons, site
drainage works.
Associated landscape and
environmental improvements.”
[44]

Further amendments were subsequently made to the application.

[45] The consultation process was reopened with Rivers Agency and NIEA:
Natural Heritage. By letter dated 8 July 2011 (and 30 September 2011 and 16 March
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2012), NIEA stated that it had no objection to the proposals to relocate the lagoons
subject to the imposition of conditions which reflected those suggested in the Stage 2
Appropriate Assessment report. In the letter dated 16 March 2012, NIEA concluded
that the risk of overflowing would be minimal. On 4 August 2011 Rivers Agency
confirmed it had no objection to the proposed relocation but required clarification on
issues and requested further information. Rivers Agency returned its final response
on 20 October 2011 confirming its satisfaction with the amended plans as submitted
on 30 September 2011. NIEA: Natural Heritage were consulted on 31 May 2012
seeking feedback as proposed conditions to be used in relation to the proposal.
[46] A second EA Determination was carried out on 25 June 2012 based on the
amended application dated 22 July 2011. The respondent made a determination as
to whether the amended proposal is for EIA development:
“…The Department received an amended proposal on
22nd August 2011 and have decided it is appropriate
under the prevailing legislation to make a further
determination as to whether the amended proposal
would fall under the description of EIA development.
As the development is within Category 13(A) of
Schedule 2 of the Planning (Environmental Impact
Assessment) Regulations (NI) 2012 the Department is
obliged under Regulation 10 of these Regulations to
make a determination as to whether the application is
for EIA development.
As the amended development is a subsequent
application relating to the overall site at 91 Glenshane
Road, the Department has decided under Regulation 12
of these Regulations to make a determination as to
whether the application is EIA development.
The Department has determined as such that the
planning application does not need to be accompanied
by an Environmental Statement”.
[47] In relation to the likely environmental effects of the project, the EIA
Determination Sheet provides:
“No environmental issues with the proposed siting of
the lagoons, which are an improvement on the current
situation.”
[48] Regarding whether consultations were required to complete
environmental assessment determination, the EIA Determination Sheet states:
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“No - as information from NIEA and Rivers Agency is
already available through the ongoing process for
determination on the current application”.
[49] The EIA Determination Sheet then sets out the following recommended
determination:
“Based on the current location of the lagoons, the
Department had determined in June 2008 that there was
no requirement for an environmental statement as all
aspects of the application could be dealt with through
the normal planning process. The consultation process
established that NIEA had concluded, through its
appropriate assessment consideration, that there will
not be significant adverse impact on the SAC and ASSI
subject to amendment of the proposal.
It was
established that the current lagoons are within the flood
plain and as a result had the potential to impact on the
nearby River Faughan if a flood event occurred. On
foot of this a revised scheme was submitted, which
proposes to decommission the current lagoons and
relocate them outside the flood plain and further away
from the area of acknowledged importance, the River
Faughan ASSI and SAC.
The Department has determined that the relocation of
the lagoons can also be dealt with through the normal
planning process. It is satisfied that the relocation has
reduced the probability of impact and has moved the
proposal away from the River Faughan ASSI and SAC
and outside the flood plain. Essentially therefore the
overall size of the development subject of the
application is the same as June 2008 and the location of
the new lagoons is an improvement on the current
location. In conclusion an EIA is not required”.
[50] By a letter dated 25 July 2012, the applicant alleged that the respondent had
erred fundamentally in its determination, and that the serious mismanagement of
this case had compromised its ability to protect the SAC. The alleged errors were
repeated in correspondence from the applicant dated 21 August 2012. The
respondent replied respectively in letters dated 2 August 2012 and 7 November 2012
which referred to the recent determination as “consistent with normal practice”.
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[51] On 1 August 2012, NIEA prepared a further Stage 2 Appropriate Assessment
report which recorded the same potentially significant effects as previously and
proposed further mitigation measures, in particular:
“New lagoons must be constructed and operational as
soon as possible upon granting of planning permission
and within a period of no more than 6 months after the
date of issue.
The
existing
lagoons
must
be
completely
decommissioned and removed from the site during the
first summer period (between 1 June and 31 October)
after the granting of planning permission.
Maintenance works relating to the existing lagoons
during the period after granting of planning permission
and commissioning of new lagoons must be submitted
in writing and approved by the department prior to
implementation.
Phasing of the works must be in line with the method
detailed in drawing REG – D 03.
…
Under no circumstances shall any banks of the newly
constructed lagoons associated with retention be
planted with tree or shrub species – grass species
sourced from suitable local stock should be used.
…”.
[52] By a letter dated 8 August 2012, NIEA advised that the conditions referred to
in the report should be imposed, albeit that the recommended condition relating to
maintenance works had been revised to read as follows (where the reason for the
condition is included):
“A lagoon maintenance and management plan relating
to the existing lagoons and implementation of new
lagoons shall be submitted in writing and approved by
the department prior to implementation.
Reason: To prevent pollution of the adjacent River
Faughan and Tributaries SAC/ASSI”.
[53]

On 24 August 2012, the Development Control Group concluded, as follows:
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“…Whilst the Department was content there were valid
planning reasons for recommending refusal of the
existing lagoons, the same recommendation could not
be arrived at for the relocated lagoons. As documented
above the relocated lagoons will not be impacted upon
by flooding and their new location has moved them
further away from the River Faughan ASSI/SAC. The
3rd party letters do not provide any evidence which
would persuade me that the relocated lagoons, if
approved, would have a negative impact on the River
Faughan. I am satisfied that NIEA and Rivers Agency
have given this sufficient consideration and have
provided adequate mitigation measures to ensure the
existing lagoons are decommissioned and the new
lagoons are constructed correctly.”
Enforcement action
[54] On 13 May 2011, the respondent served two enforcement notices to have the
unauthorised settlement lagoons removed. Also, on 13 May 2011, in carrying out an
EIA Determination as part of the enforcement process, the Department found:
“This unauthorised development does not fall within
Schedules 1 or 2 of the above Regulations [i.e. the EIA
Regulations] [and] therefore an EIA is not required as
part of the Deemed Application.”
[55] Subsequently, the enforcement notices were appealed at the same time as the
submission of an amendment to the planning application which proposed to
decommission and move the lagoons out of the flood plain and build new lagoons
on another part of the site.
[56] NIEA: Natural Heritage’s Statement of Evidence in the enforcement appeals
provided:
“…NIEA became aware of a pollution incident on
6 December 2011 in relation to the current site.
Investigation by NIEA Water Management Unit
concluded that this was as a result of a previous
landslip onsite some time previously and that an
amount of suspended solids would likely have been
released as a result. NIEA Water Management Unit
consider that a further landslip is a distinct
possibility…”
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[57] On 2 April 2012 the Planning Appeals Commission declared one of the
enforcement notices to be a nullity. On 7 June 2012, the Planning Appeals
Commission quashed the other enforcement notice because the respondent had
failed to serve it in time and, therefore, the unauthorised settlement lagoons were
immune from enforcement action.
Landslip outside the application site
[58] The applicant referred to their continuing objections in 2011 to the use of the
site and nearby land which include references to what it considered to be the serious
environmental consequences of unlawful landfill operations associated with the use
of the site between the river bank and the land covered by the Certificate (and the
application site). The applicant, also, expressed the view that the current application
should not be considered in isolation from the landfill operations.
[59] The applicant refers to the written answer of the Environment Minister to a
question posed in the Assembly regarding the legal status of the embankment from
which the previous landslip occurred. The Environment Minister stated:
“… Although the developer did not include this land in
the application for the Certificate of Lawful
Development, the Department is satisfied, having
regard to the planning history of the site and aerial
photographs available, that any illegal landfill had been
deposited prior to May 1992 and is therefore immune
from enforcement action.”
The Impugned Permission
[60] The impugned planning permission was granted on 13 September 2012
subject to conditions which included the following:
“1.
The new lagoons shall be constructed and
brought into operation within 6 months of the date [of]
planning approval.
Reason: to minimise the potential for pollution
incidents on the adjacent River Faughan and
Tributaries SAC/ASSI
2.
The existing lagoons shall be decommissioned
and removed from the site by 31 October 2013 and all
works associated with this operation shall be confined
to the period between 1 June and 31 October. The
decommissioning and removal of the existing spoil
shall be effected from the Glenshane Road side of the
20

development towards the River Faughan and no heavy
plant works or spoil storage shall take place within 10m
of the banks of the River Faughan.
Reason: to prevent potential sediment loading of the
adjacent River Faughan and Tributaries SAC/ASSI,
which may impact on the fish cycle particularly at the
most sensitive times of the year.
3.
The approved development shall be carried out
in accordance with the stamped approved drawings…
The phasing of the works hereby approved shall be
carried out as detailed in drawing 07 rev 3.
Reason: to prevent pollution of the adjacent River
Faughan and Tributaries SAC/ASSI.
4.
Sediment extracted from the interior of the
existing settlement lagoons shall not be used in the
proposed re-grading works and shall be removed
off-site and disposed of to a suitably licensed waste
disposal site no later than 31st October 2013.
Reason: to prevent long term contamination of the
adjacent River Faughan and Tributaries SAC/ASSI”.
Applicable Statutory & EU Provisions
[61] In Northern Ireland the requirements of EU Directive 85/337/EEC (as
amended) on the assessment of the effects of certain public and private projects on
the environment have been implemented and transposed into domestic law by the
EIA Regulations.
The Directive has recently been replaced by Directive
2011/92/EU, which consolidated changes made to Directive 85/337/EEC by
Directive 97/11/EC; Directive 2003/35/EC and Directive 2009/31/EC (“the EIA
Directive”).
[62]

The recitals to the EIA Directive set out the basic principle that:
“development consent for public and private projects
which are likely to have significant effects on the
environment should be granted only after prior
assessment of the likely significant environmental
effects of these projects has been carried out.”

[63]

Article 2(1) of the EIA Directive requires member states to:
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“adopt all measures necessary to ensure that, before
consent is given, projects likely to have significant
effects on the environment by virtue, inter alia, of their
nature, size or location are made subject to a
requirement for development consent and an
assessment with regard to their effects.”
[64] Article 4(2) imposes on member states the obligation to determine whether a
project of a type listed in Annex II is to be made subject to EIA. Such a
determination must be “made available to the public”: Article 4(4).
[65] Regulation 4(1) of the EIA Regulations prohibits the grant of planning
permission for “EIA development” without consideration of “environmental
information”. “Environmental information” includes an Environmental Statement (ES)
(regulation 2(2)).
[66] Regulation 9(1) provides for a “screening” process to determine whether a
development proposal is for “EIA development”. It provides that:
“Where it appears to the Department that an
application for planning permission or a subsequent
application –
(a)
is a Schedule 1 application or a Schedule 2
application;
(b)
has not been the subject of a determination as to
whether the application is or is not an EIA application;
or in the case of a subsequent application, has been the
subject of a determination before planning permission
was granted to the effect that it is not EIA development;
and
(c)
is not accompanied by a statement referred to by
the applicant as an environmental statement for the
purposes of these regulations,
it shall make a determination as to whether the
application is for EIA development, taking into account
the selection criteria…”
[67] Schedule 2 sets out a table specifying in the first column a number of
categories of development project. The second column then sets out various
threshold criteria which, if exceeded by the development proposal in question, bring
that proposal within the definition of a “Schedule 2 development” (regulation 2(2)).
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[68] Schedule 2 includes (at para 5(b) of Column 1) “installations for the manufacture
of cement.” The corresponding threshold in Column 2 is that the area of new floor
space exceeds 1000 sqm. Schedule 2 also includes (at para13 of Column 1):
“any change to or extension of development of a
description listed in…paragraphs 1 to 12 of Column
1…, where that development is already authorised,
executed or in the process of being executed, and the
change or extension may have significant adverse
effects on the environment”.
The corresponding threshold in Column 2 is
“(i)… the thresholds and criteria in the corresponding
part of Column 2 of this table applied to the change or
extension (and not to the development as changed or
extended)”.
[69] If a development proposal falls within Schedule 2, the Respondent must then
determine whether it is “EIA development”. EIA development is defined as “Schedule
2 development which is likely to have significant effects on the environment by virtue of
factors such as its nature, size or location” (regulation 2(2)). In deciding whether the
development is likely to have significant environmental effects, the selection criteria
which regulation 9(1) requires to be taken into account are defined at Schedule 3 (by
reference to (regulation 2(2)). They comprise:
“Characteristics of development
1.
The characteristics of development must be
considered having regard, in particular, to—
(a)
(b)
(c)
(d)
(e)
(f)

the size of the development;
the cumulation with other development;
the use of natural resources;
the production of waste;
pollution and nuisances;
the risk of accidents…;

Location of development
2. The environmental sensitivity of geographical areas likely to be
affected by development must be considered, having regard, in
particular, to—
(a)

the existing land use;
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(b)
(c)
(iv)
(v)

the relative abundance, quality and regenerative capacity of
natural resources in the area;
the absorption capacity of the natural environment, paying
particular attention to the following areas…:
nature reserves and parks;
areas classified or protected under Member States' legislation;
areas designated by Member States pursuant to… Council
Directive 92/43/EEC on the conservation of natural habitats
and of wild fauna and flora;

Characteristics of the potential impact
3. The potential significant effects of development must be considered
in relation to criteria set out under paragraphs 1 and 2 above, and
having regard in particular to—
(a)
(b)
(c)
(d)
(e)

the extent of the impact (geographical area and size of the
affected population);
the transfrontier nature of the impact;
the magnitude and complexity of the impact;
the probability of the impact;
the duration, frequency and reversibility of the impact”.

[70] The EIA Regulations require the selection of Schedule 2 development for
screening to have regard to the “cumulation with other development” when assessing
whether the proposals should be made the subject of an ES. Further, it is clear that
when a change to or extension of development within Schedule 2 is proposed, the
development as a whole, as changed or extended, must be considered when
screening, in particular when considering the potential effects on the ecological
interests protected by the SAC and ASSI.
[71] Cumulative effects can and often will include the effects of other development
on the site or on adjacent land, or both. Guidance on the approach to be taken to the
assessment of such impacts is to be found in the European Commission’s
“Guidelines for the Assessment of Indirect and Cumulative Impacts as well as
Impact Interactions”. That guidance recognises, in the context of scoping, that
consideration should be given to “historical or potential future impacts which may affect
the assessment”, noting that activities carried out “in the past, present and future can all
have a bearing on the project being assessed and will influence the time frame set for the
EIA”. It adds that determining how far back in time the decision-maker must go in
gathering the information it requires “will depend on the project and the historical use of
the area” (p1185).
[72] Regulation 43 of the Habitat Regulations (which reflects the requirements of
Article 6.3 of the Habitats Directive) provides as follows:
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“(1) A competent authority, before deciding to
undertake, or give any consent, permission or other
authorisation for, a plan or project which—
(a)
is likely to have a significant effect on a
European site in Northern Ireland (either alone or in
combination with other plans or projects), and
(b)
is not directly connected with or necessary to the
management of the site, shall make an appropriate
assessment of the implications for the site in view of
that site’s conservation objectives;…
(5)
in the light of the conclusions of the assessment,
and subject to regulation 44, the authority shall agree to
the plan or project only after having ascertained that it
will not adversely affect the integrity of the European
site”.
[73] A European site is defined to include a “special area of conservation” (SAC)
and a candidate SAC: see regulation 9(1).
[74]

Regulation 44(1) (which reflects Article 6.4 of the Directive) provides:
“(1) If it is satisfied that, there being no alternative
solutions, the plan or project must be carried out for
imperative reasons of overriding public interest which,
subject to paragraph (2), may be of a social or economic
nature, the competent authority may agree to the plan
or project notwithstanding a negative assessment of the
implications for the site”.

[75] Regulation 49(1) applies these regulations to a decision to grant planning
permission.
Applicable Legal Principles
[76] In World Wildlife Fund v Autonome Provinz Bozen (Case C-435/97) [2000] 1
CMLR 149 the European Court of Justice said at para70 that it was for the authorities
of member states to:
“take all the general or particular measures necessary to
ensure that projects are examined in order to determine
whether they are likely to have significant effects on the
environment and, if so, to ensure that they are subject
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to an impact assessment” (see too Commission v
Ireland (Case C-215/06) at paragraph 49).
[77] The English High Court in R (on the application of Baker) v Bath and North
East Somerset Council [2009] EWHC 595 (Admin) concluded that in determining
whether an ES is required, the likely significant impact of a change to an existing EIA
development must be considered in relation to the development as a whole
including the proposed change, and not solely in relation to the proposed change.
Whilst this related to the English equivalent to the EIA Regulations, the wording of
the relevant provisions in the EIA Regulations was the same and both seek to
implement the Directive into domestic law. The Respondent has reflected its
acceptance of Baker in the recent Planning (Environmental Impact Assessment)
(Northern Ireland) Regulations 2012 (“2012 Regulations”), which came into force on
13 March 2012 but do not apply to planning applications made before this date
(regulation 40(2)(a)).
[78] The principles applicable to the screening exercise can be summarised as
follows:
(a)
the judgment as to whether a development
failing within the categories in Schedule 2 has
significant effects upon the environment is a matter of
planning judgment for the decision maker, only
reviewable on Wednesbury grounds: R (Loader) v
Secretary of State for Communities and Local
Government [2012] EWCA Civ 869 at [31], [36] and [43];
R (Evans) v Secretary of State for Communities and
Local Government [2013] EWCA Civ 115 at [21]-[23]
and [40]-[42];
(b)
however, the decision maker must have regard
to the precautionary principle and to the degree of
uncertainty, as to environmental impact, at the date of
the decision. Depending on the information available,
the decision maker may or may not be able to make a
judgment as to the likelihood of significant effects on
the environment. There may be cases where the
uncertainties are such that a negative decision cannot
be taken: R (Loader) v Secretary of State for
Communities and Local Government [2012] EWCA Civ
869 at [43]; see too Sandale Developments Limited's
Application [2010] NIQB 43 at [39]-[40];
(c)
all likely significant environmental effects are
relevant and it is legally erroneous to proceed on the
basis that only negative effects are relevant to the
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screening exercise. It is not open to the decision-maker
to conclude that the overall impact would be beneficial
so as to avoid the scrutiny as to the nature of effects and
the appropriate mitigating measures which the EIA
process
is
designed
to
facilitate:
British
Telecommunications plc v Gloucester City Council
[2001] EWHC 1001 (Admin) at [68]-[69] and [71]:
“69. In my judgment an important feature of
this democratic process, as the part of the
government
publication
which
I
have
emphasised notes, is that individuals “should
form their own judgments on the significance of
the environmental issues raised by the project.”
This involves a recognition that it is not always
clear whether an impact is beneficial or not ... It
would frustrate the process of debate about the
merits of such a development if the planning
authority could determine that the impact was
beneficial and as a consequence rule that no
environmental statement was needed. In this
context benefit, like beauty, is in the eye of the
beholder”;
(d)
whilst a screening opinion does not involve a
detailed assessment of factors relevant to the grant of
planning permission and does not require all
considerations to be mentioned, the decision must be
carefully and conscientiously considered and must be
based on information which is both sufficient and
accurate. It must demonstrate that the issues have been
understood and considered: R (Bateman) v South
Cambridgeshire District Council [2011] EWCA 157 at
[11]; see too Sandale Developments Limited's
Application [2010] NIQB 43 at [39]-[40];
(e)
A planning authority cannot rely on conditions
and undertakings as a surrogate for the EIA process
and conclude that a development is unlikely to have
significant effects on the environment simply because
all such effects are likely to be eliminated by measures
that will be carried out by the developer pursuant to
conditions and/or undertakings: see Jones v Mansfield
District Council [2003] EWCA Civ 1408 at [38];
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(f)
it is permissible to take into account prospective
measures “whose nature, availability and effectiveness
are already plainly established and plainly
uncontroversial; though I should have thought that
there is little likelihood of such a stage of affairs in
relation to a development of any complexity. If
remedial measures are not plainly established and
plainly uncontroversial, the case calls for EIA”:
Gillespie v First Secretary of State [2003] EWCA Civ 400
at [46]. Thus, remedial measures contemplated by
conditions and/or undertakings can be taken into
account, but only to a certain extent: see Jones v.
Mansfield District Council [2003] EWCA Civ 1408 at
[38]. The decision maker must examine the actual
characteristics of the particular project and consider
whether the uncertainties present are such that their
favourable implementation can or cannot be assumed
when the screening opinion is formed: see Loader at
[41]-[42].
Remedial measures must also be of
themselves unlikely to have significant effects on the
environment (at [49]); see too R (on the application of
Hereford Waste Watchers) v Hereford County Council
[2005] Env LR 29 [at [34]];
(g)
the question of whether development proposals
would be likely to have significant effects on the
environment should not be considered on the basis of
the application in isolation if in reality they could
properly be regarded as part of an inevitably more
substantial development: R v Swale Borough Council
ex p RSPB [1991] 1 PLR 6 (at 16);
(h)
a decision that a development does not require
an ES must contain or be accompanied by sufficient
information to make it possible to check that it was
based on adequate screening. It is necessary for parties
to be able to satisfy themselves that the competent
authority has actually determined, in accordance with
the rules laid down by national law, that an ES was not
necessary and for them to have sufficient information to
enable them to challenge the decision, if that is thought
appropriate: R (Bateman) v South Cambridgeshire
District Council [2011] EWCA Civ 157 (at [9]), following
R (Mellor) v Secretary of State for Communities and
Local Government [2010] Env LR 18;
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(i)
the requirement to provide reasons in this way
and generally to uphold the procedural requirements of
the EIA Directive is an expression of the wider principle
of effectiveness, that is securing the effective protection
of a right conferred by Community law: see Mellor [at
[59] and [AG26] and [AG30]] and Article 4(3) of the
Treaty on European Union (2012 consolidation)
(formerly Article 10 of the EC Treaty), which requires
member states to “take any appropriate measure, general or
particular, to ensure fulfilment of the obligations arising out
of the Treaties or resulting from the acts of the institutions of
the Union”.
[79] The need to consider cumulative effects was emphasised in R (on the
application of Mortell) v Oldham Metropolitan Council [2007] EWHC 1526 (Admin).
There the court rejected an argument that although there was no express reference to
cumulative impact in the screening opinions, it was clear that the authority had in
mind other development that was part of a wider master plan and that there would
be no difference to the conclusions of the screening decision if it were written to
address cumulative effects (at [31]-[32]).
[80]
The threshold test of whether an appropriate assessment is required at all is
to be determined by reference to the precautionary principle, such that an
assessment must be undertaken where a risk of a significant effect cannot be
excluded: see Waddenzee [2005] All ER (EC) 353; Weatherup J in Sandale at
paras 19-20 and Stephens J in Alternative A5 Alliance [2013] NIQB 30 at paras 85-86.
This screening stage is known as a “Stage 1” assessment. Whilst the assessment does
not have to be detailed, there must be sufficient information to enable those
interested to see that proper consideration has been given to the possible effects of
the development in question: Alternative A5 Alliance at [91], referring to
R (Bateman) v South Cambridgeshire District Council [2011] EWCA 157.
[81] It is permissible in principle to take into account mitigation proposals at this
initial screening stage: R (on the application of Hart District Council) v Secretary of
State for Transport, Local Government and the Regions [2008] EWHC 1204 (Admin)
(at [55]). However, if the competent authority does not agree with the proponents’
view as to the likely efficacy of the proposed mitigation measures, or is left in some
doubt as to the efficacy, then it will require an appropriate assessment because it will
not have been able to exclude the risk of a significant effect on the basis of objective
information. See also Alternative A5 Alliance at para [88].
[82] In Waddenzee the ECJ also addressed in further detail the test to be applied
when any decision is taken in reliance upon an appropriate assessment (known as
the “Stage 2” assessment”):
“56. It is therefore apparent that the plan or project in
question may be granted authorisation only on the
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condition that the competent national authorities are
convinced that it will not adversely affect the integrity
of the site concerned.
57.
So, where doubt remains as to the absence of
adverse effects on the integrity of the site linked to the
plan or project being considered, the competent
authority will have to refuse authorisation…
59.
Therefore, pursuant to Article 6(3) of the
Habitats Directive, the competent national authorities,
taking account of the conclusions of the appropriate
assessment of the implications of mechanical cockle
fishing for the site concerned, in the light of the site's
conservation objectives, are to authorise such activity
only if they have made certain that it will not adversely
affect the integrity of that site. That is the case where
no reasonable scientific doubt remains as to the absence
of such effects…
61.
The competent national authorities, taking
account of the appropriate assessment of the
implications of mechanical cockle fishing for the site
concerned in the light of the site's conservation
objectives, are to authorise such an activity only if they
have made certain that it will not adversely affect the
integrity of that site. That is the case where no
reasonable scientific doubt remains as to the absence of
such effects” [emphasis added].
[83] The European Court very recently gave further guidance in Sweetman and
others v An Bord Pleanála [Case C-258/11] on the proper approach to appropriate
assessment and effects on the “integrity” of a European site:
“40 Authorisation for a plan or project, as referred to
in Article 6(3) of the Habitats Directive, may therefore
be given only on condition that the competent
authorities – once all aspects of the plan or project have
been identified which can, by themselves or in
combination with other plans or projects, affect the
conservation objectives of the site concerned, and in the
light of the best scientific knowledge in the field – are
certain that the plan or project will not have lasting
adverse effects on the integrity of that site. That is so
where no reasonable scientific doubt remains as to the
absence of such effects (see, to this effect, Case
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C-404/09 Commission v Spain, paragraph 99, and
Solvay and Others, paragraph 67).
41
It is to be noted that, since the authority must
refuse to authorise the plan or project being considered
where uncertainty remains as to the absence of adverse
effects on the integrity of the site, the authorisation
criterion laid down in the second sentence of
Article 6(3) of the Habitats Directive integrates the
precautionary principle and makes it possible to
prevent in an effective manner adverse effects on the
integrity of protected sites as a result of the plans or
projects being considered.
A less stringent
authorisation criterion than that in question could not
ensure as effectively the fulfilment of the objective of
site protection intended under that provision
(Waddenvereniging and Vogelbeschermingsvereniging,
paragraphs 57 and 58)…
43
The competent national authorities cannot
therefore authorise interventions where there is a risk
of lasting harm to the ecological characteristics of sites
which host priority natural habitat types. That would
particularly be so where there is a risk that an
intervention of a particular kind will bring about the
disappearance or the partial and irreparable destruction
of a priority natural habitat type present on the site
concerned (see, as regards the disappearance of priority
species, Case C-308/08 Commission v Spain, paragraph
21, and Case C-404/09 Commission v Spain, paragraph
163).
44
So far as concerns the assessment carried out
under Article 6(3) of the Habitats Directive, it should be
pointed out that it cannot have lacunae and must
contain complete, precise and definitive findings and
conclusions capable of removing all reasonable
scientific doubt as to the effects of the works proposed
on the protected site concerned (see, to this effect, Case
C-404/09 Commission v Spain, paragraph 100 and the
case-law cited). It is for the national court to establish
whether the assessment of the implications for the site
meets these requirements…
48
It follows from the foregoing considerations that
the answer to the questions referred is that Article 6(3)
of the Habitats Directive must be interpreted as
meaning that a plan or project not directly connected
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with or necessary to the management of a site will
adversely affect the integrity of that site if it is liable to
prevent the lasting preservation of the constitutive
characteristics of the site that are connected to the
presence of a priority natural habitat whose
conservation was the objective justifying the
designation of the site in the list of SCIs, in accordance
with the directive. The precautionary principle should
be applied for the purposes of that appraisal”
[emphasis added].
[84] As for the “integrity” of the site, reference can also be made to the
Commission’s guidance on Article 6 of the Directive “Managing Natura (2000)” at
para 4.6.3 which states:
“as regards the conational meaning of `integrity’, this
can be considered as a quality or condition of being
whole or complete. In a dynamic ecological context, it
can also be considered as having the sense of resilience
and ability to evolve in ways that are favourable to
conservation” [p. 687].
[85] Conditions on planning permissions should be interpreted benevolently and
not narrowly or strictly (Carter Commercial Development Limited v Secretary of
State for the Environment [2002] EWHC 1200 (Admin) at [49]). A condition will
invalid only “if it can be given no meaning or no sensible or ascertainable meaning” (per
Lord Denning in Fawcett Properties v Buckingham County Council [1961] AC 636 at
678)(both cases are referred to in Hulme v Secretary of State for Communities and
Local Government [2011] EWCA Civ 638 at [13]. However, conditions must
nonetheless be reasonable in the Wednesbury sense to be valid in law: Newbury
District Council v Secretary of State [1981] AC 578 at 599H.
Relevant Evidence
[86]
The applicant submitted, despite Mr Brown’s unequivocal evidence that
NIEA had been consulted in a manner which informed the EIA screening decision
that no such consultation occurred with NIEA. At para 13 of his affidavit he averred:
“13. On 14 January 2010 Rivers Agency confirmed in
writing… that a portion of the site, including the
existing lagoons lay within the floodplain. Based on the
contents of the Rivers Agency response the Department
re-consulted NIEA: Natural Heritage. On 09 March
2010 NIEA carried out an Article 6 assessment under
the Habitats Regulations… and based on this,
32

forwarded a consultation response which was received
by the Area Planning Office on 25 March 2010…”
[87] At paras 24-27 of his affidavit Mr Brown sets out the responses from NIEA
and from Rivers Agency and further engagement with NIEA before the impugned
regulation 9(1) determination of 25 June 2012 was carried out:
“24. NIEA Natural Heritage responded on
30 September 2011… stating that they had no objections
to the proposed relocation of the lagoons subject to the
imposition of conditions. The proposed conditions
were as those outlined in their 08 July response…
25.
Rivers Agency returned their final response on
20 October 2011… confirming that they were satisfied
with the amended plans as submitted on 30 September
2011…
26.
Following receipt of all relevant consultee
responses and considerations of any objections, the
APO
proceeded
to
formulate
a
possible
recommendation on the 2011 proposal. NIEA Natural
Heritage were consulted on 31 May 2012 seeking
feedback on the proposed conditions to be used. In
particular the Department sought clarification on the
timing of any operational work that would be carried
out for the construction of the new lagoons and
decommissioning of the existing lagoons so as to avoid
any impact on key migration and spawning periods for
salmon as outlined in the e-mail sent on 31 May 2012…
27.
The APO carried out a second EA determination
on 25 June 2012. This second determination was based
on the application as amended on the P1 dated 22 July
2011… seeking the relocation of the lagoons out of the
floodplain and away from the River Faughan. The
determination took into account the current (i.e.
amended) plans at the time…
28.
That second determination of 25th June 2012
determined that whilst the proposal falls under
Schedule 2 of the Regulations, the nature and form of
the proposal was such that it was not EIA development
and therefore did not require the submission of an
Environmental Statement.
The determination was
carried out having regard to the selection criteria in
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Schedule 3 as well as having regard to specific
comments already made by the competent authorities
in relation to the proposal.
In particular the
Department had established through the consultation
process that NIEA, through its Article 6 appropriate
assessment consideration had concluded that the
amended proposal would not have a significant
adverse impact on River Faughan and Tributaries SAC
and ASSI.”
[88] In para 32 onwards of his affidavit, Adrian Brown set out in more detail the
reasoning behind the decision insofar as same relates to the areas set out in Schedule
3 to the EIA Regulations.
[89] Contrary to the applicants submission the evidence also clearly establishes
that the existing and proposed development on the application site was in the
contemplation from the outset of the process. This was further confirmed in para 32
of Mr Brown’s affidavit where he addresses the Schedule 3 criteria sequentially:
“32. The Department also took account of the
selection criteria and all other information available to
it when arriving at its final determination.
The
characteristics of the development were considered
having regard to the areas as set out in Schedule 3 of
the Environmental Regulations as follows:
…
(b)
Schedule 3, 1(b): the accumulation with other
development (the totality of the Chambers operations)
was taken into account when arriving at the final
determination. Whilst overall the site exceeded the
threshold of 1000m, the opinion was that given the
evidence provided by NIEA, even in conjunction with
the existing development the proposal to relocate the
lagoons was unlikely to have a significant
environmental impact.
…
(d)
Schedule 3, 1(d): The production of waste is
limited to the silt contained by the lagoon system and
this will be dealt with through the proper management
of the relocated lagoons. NIEA advised that this can be
done without significant adverse environmental impact
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subject to implementation of the proposed mitigation
measures.
…
(f)
Schedule 3, 1(f): NIEA considered the proposed
risks associated with the development, including
possible egress of potentially contaminated spoil, which
may occur as a result of an accident. The stepwise
manner in which it is proposed to remove the existing
lagoons and construct the new lagoons will ensure that
any such risk is reduced to insignificance and that no
significant environmental impact is likely.
33.
The
environmental
sensitivity
of
the
geographical areas likely to be affected by development
was considered when arriving at the determination that
no Environmental Statement was required, particularly
as follows:
(a)
Schedule 3, 2(a): the nature of the existing land
use and its juxtaposition with the River Faughan were
of relevance in the determination process. The existing
business had been operating since the 1950s with no
report of significant pollution to any relevant body and
the purpose of the proposed development is to collect
any run off from the site.
…
34.
The Department also took into account the
characteristics of the potential impact of the proposal:
…
(d)
Schedule 3, 3(d) & (e): The probability of impact
has been reduced by the proposed relocation of the
lagoons outside the floodplain. It is envisaged that
once the existing lagoons are removed from the
floodplain that the risk of impact will be reduced to
insignificance. The construction of the lagoons and
mitigation measures proposed will be designed to
ensure that no contaminants enter the river.
Monitoring of river quality by NIEA reinforced by
pollution control and other legislative powers will
ensure that, in the very unlikely event that any seepage
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takes place, the quantities released to the river will be
so insignificant that normal dilution will negate any
impact.
[90] Contrary to the case being made by the applicant the evidence is also clear
that the respondent did not rely on the overall benefits of the proposal in making its
determination. In response to points raised by Dr O’Neill in his affidavit Mr Brown
avers:
“50. Paragraphs 25 & 26 - the Department considers
that the amended location of the lagoons outside the
floodplain is a preferable option but this is not the
reason for justifying a ‘negative determination ‘as
stated by Mr Quinn. The Department concluded,
having regard to all the relevant information which
took into account the potential environmental impacts
of the proposal including any likely impact on the SAC
and having regard to the mitigation measures
recommended by other competent authorities available,
that an ES was not required. The Department took
account of the selection criteria as set down in Schedule
3 of the regulations and concluded that subject to
implementation of the conditional approval, the
amended proposal would not have a significant
adverse impact on the sensitivity of the SAC. Stringent
conditions have been imposed on the planning
permission regarding decommissioning of the existing
lagoons.
The Department made an informed
determination based on the expert consideration by the
competent bodies, who concluded by June 2012 that
subject to conditions imposed, the mitigation measures
proposed would be effective and ensure that the
development would not have any significant
environmental effects on the adjacent SAC…”
[91] That the respondent considered all potential effects of the development can
also be seen from para 51 of Mr Brown’s affidavit wherein he avers that the
Department considered the current proposal under part 13 (a) of Schedule 2 of the
EIA Regulations. Part 13 (a) gives direction to consider the cumulative impact of
proposals and whilst the Department accepted that the proposal met the threshold to
be considered for determination it arrived at a determination that no Environmental
Statement was required.
[92] I also reject the contention that the respondent did not provide adequate
reasons for its determination. As Mr Brown explains at para55 of his affidavit the
Department carried out an EIA determination in June 2012, within which it justified
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the determination it arrived at. The report was available to view on the public access
system and was also available to view on the file, which could be viewed by
appointment. Furthermore, copies were copied and sent out to RFA on 17 July 2012
at their request.
[93] In relation to the imposition of a condition regarding lagoon management Mr
Brown avers:
“56. - Condition 3 of the planning permission states
that the ‘approved development shall be carried out in
accordance with the stamped approved drawings 01,
03, 04 received on the 1st May 2008, 05 received on the
21st May 2008 and 02 Rev 5 and 07 Rev 3 received on
the 30th September 2011. The phasing of the works
hereby approved shall be carried out as detailed in
drawing 07 Rev 3. Reason: To prevent pollution of the
adjacent
River
Faughan
and
Tributaries
SAC/ASSI.' Approved drawing 07 Rev 3 received on
30th September 2011 includes detailed actions to be
carried out under lagoon management.”
[94] Regarding the ground that conditions 1 and 2 the evidence establishes that
whilst the proposed lagoons are in close proximity to the existing lagoons the site
sections as indicated on approved drawing 07 Rev 3 demonstrates that the new
lagoons can be constructed without interference with the existing lagoons.
Furthermore, as Mr Brown points out at para 57 “it would be illogical to permit the
decommissioning of the existing lagoons before the proposed lagoons are completed.
In such a scenario there would be no facility to capture run-off or contaminants
which would otherwise flow directly into the river.”
[95] The applicant contended that the respondent erred by unreasonably imposing
condition 4, which requires the removal of contaminated waste from the interior of
the lagoons for disposal off-site without also requiring the removal of the materials
used to construct the walls of the lagoons. I reject this argument. As Mr Brown
explains at para58 the condition will ensure that sediment accumulated in the
existing lagoons is removed off site. Condition 2 requires the existing lagoons to be
decommissioned and removed from the site and the area regraded. Condition 3
imposes a requirement for the methodology of lagoon removal from the historic
floodplain and the associated sections require the existing lagoons to be restored to
grassland at original floodplain level. Together these will result in the removal of
materials used to construct lagoon walls and deposited thereon as part of the
maintenance regime. Informatives also advise the applicant that under other
legislation, noxious or polluting material should not be deposited on the site or
allowed to enter the watercourse.
Affidavit of Keith Finegan dated 26 March 2013
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[96]
Paras 3-21 of Keith Finegan’s affidavit sets out the relevant factual
background including details of the appropriate assessment process:
“17. The assessment again took account of all
operations of the Chambers site, unforeseen events and
in-combination effects. The result of this revision of the
screening assessment… was again that significant
effects on the designated site could not be discounted.
NIEA therefore recommended refusal of the project in
its current form. At this point, in order to ensure the
protection of the natural heritage interests of the
designated site, NIEA proposed two options. Firstly, to
construct new lagoons outwith the floodplain and
remove the existing lagoons in an ecologically sensitive
manner or secondly, for W & J Chambers to undertake
works (to be signed off by a suitably qualified
structural engineer) on the existing lagoons to ensure
they were made fit for purpose and managed in an
appropriate manner. After further representations and
information received from W & J Chambers via PS on
21 January 2011… NIEA issued its recommendation to
refuse the application in its current form and our
suggestions to improve the design of the project to PS
in a letter dated 15 February 2011…
18.
On the 19th May 2011 NIEA received a further
consultation from PS… detailing further revisions to the
W & J Chambers proposal. Significantly these revisions
included the complete removal of the settlement
lagoons from within the floodplain. The HRA was
again revisited in response to these revisions. The
result of stage 1 ToLS determined that significant likely
effects could not be discounted. NIEA then proceeded
to undertake a stage 2 appropriate assessment of the
project. In undertaking this assessment NIEA again
had cognisance of: the site and scale of the project, its
location, timing of operations, risk of unplanned events,
in-combination impacts and all stages of the project
including
construction,
operation
and
decommissioning.
In accordance with the legal
requirements to which I have referred, this assessment
was undertaken with the objective of safeguarding the
integrity of the SAC in light of its conservation
objectives. As appears from the record of the NIEA
assessment…, NIEA considered that there would be no
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impacts on the integrity of the SAC provided that the
identified mitigation measures were included in any
planning approval as legally enforceable conditions. The
efficacy of the proposed mitigation measures were also
assessed and detailed within the appropriate assessment as is
recommended by the European Commission’s guidelines.
NIEA’s response to the consultation was issued to PS on the
8th July 2011 …
19.
NIEA was again consulted by PS on the 18
August 2011. The reason for consultation was detailed
as ‘amended sections’. The description of the project
was also amended to ’relocation of settlement lagoons’.
Notably the re-consultation documents included
drawings… These drawings clearly showed that it was
proposed to return the area of the existing lagoons to
the ‘original floodplain level’. The drawings also
detailed a number of proposed mitigation measures
including methodology for removing existing lagoons,
the lagoon management plan and emergency procedures,
site drainage and woodland management plans. The
consultation letter and drawing… can be found in the
exhibits… NIEA was content that the amendment
constituted further improvements to the development
and issued a response on 30 September 2011 detailed in
the exhibits…
20.
On 8 August 2012 NIEA reviewed the HRA of
the proposed development for the final time. The
review was prompted by a number of factors including;
a request from PS for NIEA to detail its
recommendations in a manner compliant with planning
legislation, the decision of the PAC relating to
enforcement action on the development site, objection
letters received by the Department from River Faughan
Anglers and additional site investigations undertaken
by NIEA staff. As before, the project in its entirety was
assessed, alone and in-combination with other projects
and plans. The assessment was undertaken in a logical,
systematic and scientifically robust manner and in line
with accepted guidance on the Habitats Directive. …
The HRA progressed to stage 2 appropriate assessment.
NIEA again proposed the imposition of measures to
prevent any impacts on the SAC. As before the
effectiveness of the mitigation measures was
investigated and detailed within the HRA. A final
response was issued by NIEA to PS on 8 August 2012…
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21.
As before, all aspects of the development and all
operations at the Chambers site were considered
including those aspects detailed in the planning
application.”

Applicant’s Submissions
[97] The applicant argued that the Department acted unlawfully and in breach of
the EIA Regulations and EIA Directive by failing to require the preparation of an
environmental statement in connection with the application which led to the
impugned permission [see Ground 9.(a)-(c)(i)-(vii)].
[98] Further the applicant argued that the Department acted unlawfully and in
breach of the Habitats Regulations and Habitats Directive by failing to carry out a
proper appropriate assessment of the implications for project for the SAC [see
Ground10.(a)-(e)].
[99] Finally the applicant argued that the Department erred in law when imposing
conditions on the permission by failing to impose a condition requiring the
preparation of a lagoon management plan, as required by NIEA; by imposing
conditions 1 and 2, which are incompatible by (1) requiring proposed lagoon
construction in the location of an existing lagoon and (2) not permitting the
decommissioning of the existing lagoons until after the completion of the proposed
lagoons; and by unreasonably imposing condition 4, which requires the removal of
contaminated waste from the interior of the lagoons for disposal off-site, without also
requiring the removal of the materials used to construct the walls of the lagoons.”
Respondent’s Submissions
[100] The respondent submits that the criticisms levelled by the applicant are
criticisms of the respondent’s findings of fact, the weight given to evidence
(particularly from specialist consultees) and the balancing of relevant considerations
by the respondent. It is asserted that the applicant is asking that the Court form its
own opinion of the evidence and substitute that for the respondents. It is argued that
the Court on judicial review should not be asked to do this as the Court on judicial
review is concerned with challenge to the legal validity of a decision.
[101] It is contended, notwithstanding the applicant’s views, the respondent’s
decisions under challenge were not unreasonable in the Wednesbury sense and there
has been no manifest error of assessment sufficient to justify the Court’s intervention.
The EIA Regulations
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[102] The respondent submits the development and the application for planning
permission did not involve any particular uncertainties which present difficulties of
analysis.
[103] It is asserted the respondent was well aware of the applicant’s concern of risk
of the development polluting and so causing harm to the River Faughan and its
ecology, particularly its salmon fishery and, in judging whether, on that account, the
development was likely to have significant effects on the environment, the
respondent had the benefit of the specialist advice and assessment of the NIEA in
particular, who undertook a careful appraisal of the likely efficacy of the proposed
design and mitigation measures proposed to obviate that risk.
[104] It is submitted judgment was exercised after extensive consideration of the
planning and ecological issues and with the benefit of extensive information.
[105] The respondent relies on R (Berky) v Newport City Council [2012] EWCA Civ
378 and submits, contrary to the applicant’s contentions in paragraph 91 of its
skeleton argument, there is nothing improper or unreliable in the respondent giving
evidence through Mr Brown and Mr Finegan to explain the basis upon which the
“screening process” was carried out and the determination made on 25 June 2012.
The point is made that such evidence is of assistance to the Court.
EIA development – the screening process
[106] It is submitted that the respondent’s determination under regulation 9(1) of
the EIA Regulations, that the development was not EIA development, was:
(i)
properly and legitimately informed and
influenced by advice received in relation to the
amended application from specialist consultees
including NIEA and Rivers Agency; and
(ii)
similarly informed and influenced by the
judgment that relocation of the lagoons to outside the
one hundred year floodplain, together with the
proposed imposition of conditions, was sufficient to
justify the overall view that this aspect of the
development was not likely to have significant
environmental effects.
[107] The respondent relies on paras 24-28 and 50 of Adrian Brown’s affidavit dated
26 March 2013 in relation to responses from NIEA and Rivers Agency and further
engagement with NIEA before the impugned regulation 9(1) determination of
25 June 2012. Reference is also made to the reasoning behind the decision insofar as
same relates to the areas set out in Schedule 3 to the EIA Regulations as set out in
paras32 onwards of the same affidavit.
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[108] The respondent says the determination whether the development is EIA
development is an exercise of judgment for the decision maker and not one with
which the courts should interfere lightly. It is argued that the respondent’s decision
was considered, informed and reasonable and it was entitled to the overall judgment
that it reached on 25 June 2012 that the development, albeit Schedule 2 development,
was not EIA development. It is asserted there was no manifest error of assessment
which ought to prompt the Court’s intervention and the Court is not an appeal court
carrying out a merits review of the Respondent’s ‘screening’ determination under
regulation 9(1) of the EIA Regulations.
The Habitats Regulations – the appropriate assessment
[109] Reference is made to the authorities relied on by the applicant in paras 146-152
of its skeleton argument which concern the proper approach to screening for
appropriate assessment, i.e. the competent authority’s determination whether or not
appropriate assessment is required under regulation 43(1) of the Habitats
Regulations. The respondent submits such authorities are not in point as, in the
present case, NIEA as the competent authority did both require and lawfully
undertake appropriate assessment of the development in order both to ascertain and
to satisfy itself, as competent authority, that the development will not adversely
affect the integrity of the River Faughan SAC. Reliance is placed on the evidence of
Mr Finegan and it is contended NIEA had regard to the proposed mitigation
measures to control, manage and avoid the risk of any adverse effect on the integrity
of the SAC.
[110] It is asserted no aspect of the respondent’s conduct in this regard may sensibly
be said to have been Wednesbury unreasonable and there was no manifest error of
assessment.
[111] The respondent relies on paras 18-21 of Mr Keith Finegan’s affidavit dated
26 March 2013 and submits it is notable that NIEA recommended refusal of the
planning application submitted in 2008 in its original form and it was only following
further assessment after the development was amended to its current form in such a
way as to seek to satisfy NIEA’s objections that NIEA was prepared to agree to the
development being granted planning permission. It is asserted NIEA’s response
throughout the process was appropriately detailed and considered.
[112] The respondent contends that NIEA was prepared when appropriate to
recommend refusal of the planning application but then, in consideration of further
amendments and details relating to the development, NIEA was properly prepared
to revise that recommendation in accordance with regulation 43 of the Habitats
Regulations.
[113] It is argued NIEA’s appropriate assessment of the development as competent
authority involved an exercise of judgment for the decision maker and which is not
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one with which the courts should interfere lightly. It is argued that the respondent’s
decision was considered, informed and reasonable and there was no manifest error
of assessment which ought to prompt the Court’s intervention. It is asserted the
respondent was entitled to the overall judgment that it reached on 8 August 2012 that
the development would not adversely affect the integrity of the River Faughan SAC.
Further, the respondent says the Court is not an appeal court carrying out a merits
review of the respondent’s appropriate assessment under regulation 43 of the
Habitats Regulations.
Discussion
[114]
In reviewing some of the evidence in an earlier section of this judgement I
have dealt with many of the applicants submissions which on the evidence I am
compelled to reject. I remind myself that the judgement as to whether a
development falling within Schedule 2 has significant effects upon the environment
is a matter of planning judgement for the decision maker only reviewable on
Wednesbury grounds. Findings of fact, the weight to be given to evidence and the
balancing of relevant considerations are for the primary decision maker. The
applicable legal principles were not in dispute and are set out above.
[115] It has not been demonstrated that the decisions under challenge were
unreasonable or infected with any manifest error of assessment, lack of sufficient
inquiry or any other public law error justifying intervention by this court.
[116] I have earlier set out the detailed background to the impugned decision and
reviewed some of the evidence bearing on the rival submissions. The evolution of
the planning proposals and the respondent’s ongoing engagement demonstrated a
keen awareness on the respondent’s part of the risk to the River Faughan and its
ecology. As part of that process the respondent had the benefit of specialist advice,
assessment and input from the NIEA in particular. As we have seen, based on that
advice, the respondent was recommending refusal of the earlier proposals in which
the lagoons were located in the floodplain of the River Faughan. However, the
submission of revised plans relocating the lagoons outside the flood plain in
association with other mitigating measures enabled the NIEA, which had objected to
the original proposals, to inform the respondent that it had no objection to the
proposals to relocate subject to the imposition of conditions reflected in the Stage 2
Appropriate Assessment report. Rivers Agency likewise confirmed satisfaction with
the amended plans. NIEA were consulted on 31 May seeking feedback on 25 June
2012 about proposed conditions to be used in relation to the development proposal.
A second EA determination was carried out on 25 June 2012 based on the amended
application concluding that the planning application did not need to be accompanied
by an Environmental Statement. Thereafter matters developed in the manner set out
at para 47 et seq above with the DCG concluding:
“…Whilst the Department was content there were valid
planning reasons for recommending refusal of the
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existing lagoons, the same recommendation could not
be arrived at for the relocated lagoons. As documented
above the relocated lagoons will not be impacted upon
by flooding and their new location has moved them
further away from the River Faughan ASSI/SAC. The
3rd party letters do not provide any evidence which
would persuade me that the relocated lagoons, if
approved, would have a negative impact on the River
Faughan. I am satisfied that NIEA and Rivers Agency
have given this sufficient consideration and have
provided adequate mitigation measures to ensure the
existing lagoons are decommissioned and the new
lagoons are constructed correctly.”
[117] The respondents determination under regulation 9(1) of the EIA Regulations,
that the development was not EIA development, was properly informed and
underpinned by the advice received in relation to the amended application from the
specialist consultees including the NIEA and the Rivers Agency. Relocation of the
lagoons outside the floodplain in combination with appropriate conditions was
sufficient to justify the assessment that this aspect of the development was not likely
to have significant environmental effects. No public law basis has been established
for impugning that judgment.
[118] In relation to Reg 43(1) of the Habitats Regulations NIEA as the competent
authority did undertake an appropriate assessment of the development to satisfy
itself that the integrity of the River Faughan would not be adversely affected. I am
satisfied from the evidence of Mr Finnegan in particular that NIEA had appropriate
regard to the ability of the proposed mitigation measures to avoid the risk of any
adverse effect on the integrity of the SAC and that the judgment of the respondent to
that effect is unimpeachable.
[119] There is considerable force in the respondent’s submission that the criticisms
levelled by the applicant are criticisms of the respondent’s findings of fact, the
weight to be given to evidence particularly from specialist consultees and the
balancing of relevant considerations by the respondent. It is not the function of the
court in judicial review to substitute its own opinion of the evidence for that of the
respondent. The court is not sitting as an appeal court to carry out a merits based
review.
[120] I have concluded that the decisions under challenge have not been shown to
be unreasonable in the Wednesbury sense and there has been no manifest error of
assessment to require the court’s intervention. The applicant made a very elaborate
challenge arguing that the respondent contravened the EIA regulations, the habitat
regulations and the provisions of The Planning (NI) Order 1991. Having regard in
particular to the affidavit evidence of Mr Brown and Mr Finnegan summarised
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above, I accept the respondents submission that none of the grounds of challenge are
made out.
[121] Accordingly, for the above reasons the application is dismissed.

45

Annex X
In an Application for Judicial Review by the National Trust for
Places of Historic Interest or Natural Beauty [2013] NIQB 60

Neutral Citation No. [2013] NIQB 60

Ref:

WEA8793
8 93 8 93

Judgment: approved by the Court for handing down

Delivered:

27/02/2013

(subject to editorial corrections)*

IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND
________
QUEEN’S BENCH DIVISION (JUDICIAL REVIEW)
________
National Trusts’ Application [2013] NIQB 60
________
AN APPLICATION FOR JUDICIAL REVIEW BY THE NATIONAL TRUST FOR
PLACES OF HISTORIC INTEREST OR NATURAL BEAUTY
________
WEATHERUP J
[1]
The Giant’s Causeway is a World Heritage Site partly owned by the National
Trust. On the 27th of February 2007 a developer made an application for planning
permission for a hotel and golf resort on 148 hectares of land some 550 metres south
of the world heritage site. The Minister for the Environment in Northern Ireland
granted planning permission for the development on the 29th of March 2012. The
National Trust applied for Judicial Review of the decision to grant planning
permission. Mr Beattie QC and Mr Lyness appeared for the applicant, Mr Elvin QC
and Mr McLaughlin for the Department and Mr Shaw QC and Mr Dunlop for the
developer, a notice party to the application.
[2]
The development was described on the planning application as a golf resort
including 18 hole championship golf course, club house, golf academy incorporating
a driving range, a three hole practice facility, a 120 bedroom hotel incorporating
conference facilities and spa, 75 guest suites and lodges and associated car parking,
maintenance buildings and landscaping.
[3]
By the Minister’s decision it was recognised that there was an adverse impact
arising from the development proposal but that the adverse impact would be
outweighed by economic and tourism considerations.
[4]
The submission to the Minister of February 2012 recommending approval of
the proposal summarised the considerations in play. The proposed development
1

would have a significant landscape and visual impact on the setting of the Giant’s
Causeway World Heritage Site and the Causeway Coast Area of Outstanding
Natural Beauty but when balanced against the regional economic and tourism
benefits of the development it was considered that the impact was acceptable; while
it was accepted that the proposed development would have some detrimental impact
on nature conservation interests, mitigation measures were proposed, and when
balanced against the economic and tourism benefits of the development it was
considered that the impact did not warrant refusal; approval of the proposal was
considered premature in that it would prejudice the outcome of the draft Northern
Area Plan by pre-determining the decision on the merits of the policy proposals for
the Distinctive Landscape Setting of the World Heritage Site in the draft plan,
however given the delay in the adoption of the plan and the economic and other
benefits of the proposal it was considered that the issue of prematurity was
outweighed by the other material considerations in favour of the proposal; it was
considered that there were significant benefits for the tourism industry and a very
significant boost to the local economy and that the proposal was in line with the
economic objectives of government strategies.
[5]
There are multiple grounds for Judicial Review and I reduce them to seven
headings. First of all, consultation about the World Heritage Site, second,
environmental impact and habitats, third, economic considerations, fourth, tourist
accommodation, fifth, the precedent effect, six, public inquiry and seven, the reasons
for the decision.

(1) Consultation about the World Heritage Site
[6]

The applicant relied on six grounds –
First, the respondent unreasonably failed to consult with the World Heritage
Committee in respect of the application for planning permission.
Second, the respondent failed to take into account a material consideration or
make sufficient enquiry regarding the impact of the proposals on the world
heritage site.
Third, the respondent acted irrationally in concluding that he had properly
considered the effects of the proposal on the world heritage site.
Fourth, the Minister was misled by advice received from officers of the
Department regarding consultation with UNESCO.
Fifth, the respondent acted irrationally in allowing timing concerns to
influence the decision to grant permission in the absence of any consultation
with UNESCO.
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Sixth, the respondent acted unfairly and in breach of a legitimate expectation
or under a misunderstanding of its powers in deciding to grant permission.
[7]
The 1972 United Nations Educational Scientific and Cultural Organisation
(UNESCO) World Heritage Convention concerning the protection of the world
cultural and natural heritage was ratified by the United Kingdom in 1984. The
provisions of the Convention have not been incorporated directly into UK national
law. The Giants Causeway was added to the world heritage list. A World Heritage
Committee is responsible for the implementation of the World Heritage Convention
and within the UK the Department of Culture, Media and Sport, at Westminster, is
responsible for the UK’s general compliance with the World Heritage Convention
and for co-ordinating and conducting all communications between UNESCO and
other government bodies within the UK with responsibility for world heritage sites.
In Northern Ireland the Northern Ireland Environment Agency is responsible for
world heritage matters on behalf of the Department of the Environment which in
turn contacts the Department of Culture, Media and Sport which in turn contacts
UNESCO.
[8]
Guidelines have been issued in relation to the operation of the Convention.
They are described as Operational Guidelines for the Implementation of the World
Heritage Convention, issued by the United Nations Educational Scientific and
Cultural Organisation by its Inter-governmental Committee for the Protection of the
World Cultural and Natural Heritage.
The stated aim is to facilitate the
implementation of the Convention concerning the protection of the world cultural
and natural heritage. The definition of world heritage includes cultural and natural
heritage. Natural heritage is defined as including natural features, geological and
physiographical formations and natural sites, in each case being items of outstanding
universal value. Outstanding universal value is defined as cultural and/or natural
significance which is so exceptional as to transcend national boundaries and to be of
common importance for present and future generations for all humanity.
[9]
Under the heading ‘Process for Monitoring the State of Conservation of World
Heritage Properties’ paragraph 172 of the Guidelines states –
“Information received from the State Parties and/or other
sources.
The World Heritage Committee invites the State Parties to the
Convention to inform the Committee, through the Secretariat, of
their intention to undertake or to authorise in an area protected
under the Convention major restorations or new constructions
which may affect the Outstanding Universal Value of the
property. Notice should be given as soon as possible (for
instance, before drafting basic documents for specific projects)
and before making any decisions that would be difficult to
reverse, so that the Committee may assist in seeking
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appropriate solutions to ensure that Outstanding Universal
Value of the property is fully preserved.”
[10] The Convention is an International Treaty between the United Nations and
the States who subscribe to the Convention. The Convention does not create
individual rights for the citizens of the subscribing States. However a State may
adopt national measures that apply the standards of the Convention and create
individual rights. In the present case the applicant claims that this creation of
individual rights has occurred by the Department adopting a planning policy that
imposes paragraph 172 of the Guidelines on an application for planning permission
affecting the World Heritage Site.
[11] The domestic provisions relied on by the applicant are contained in Planning
Policy Statement No 6 under the heading World Heritage Sites as follows “The Importance of World Heritage Sites.
4.1 The criteria for selection of cultural and natural sites of
outstanding universal value to be included in the World
Heritage List are contained in the “Operational Guidelines for
the Implementation of the World Heritage Convention”
published by UNESCO. No additional statutory controls
follow on from inclusion of a site in this List. Inclusion does,
however, highlight the outstanding international importance of
the site as a key material consideration in the determination of
planning and/or listed building consent applications and
appeals.
Policy BH 5
The Protection of World Heritage Sites.
The Department will operate a presumption in favour of the
preservation of World Heritage Sites. Development which
would adversely affect such sites or the integrity of their setting
will not be permitted unless there are exceptional
circumstances.
Justification and Amplification
4.2 World Heritage Sites are places or buildings of outstanding
universal value and accordingly the Department attaches great
weight to the need to protect them for the benefit of future
generations as well as our own. Development proposals
affecting such sites or their settings may be compatible with this
objective but will always be carefully scrutinised for their likely
effect on the site or its setting in the longer term. The
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Department will pay particular attention to the impact of the
proposals on –
the critical views of and from the site;
the access and public approaches to the site; and
the understanding and enjoyment of the site by visitors.
[12] None of this imposes any requirement on the Department to consult with the
World Heritage Committee (WHC) on a planning application affecting a World
Heritage Site. It refers to the criteria for the selection of a site. It states that inclusion
on the List highlights the outstanding international importance of the site as a key
material consideration in planning decisions. The policy is stated to be a
presumption in favour of the preservation of the World Heritage Site. Only in
exceptional circumstances will development be permitted that adversely affects the
site or its setting. Nor does this domestic policy purport to apply the Guidelines to
applications for planning permission affecting the World Heritage Site. It merely
states that the Guidelines set the criteria for inclusion in the List. It does not state
that the Guidelines are a material consideration for planning purposes. Thus in
considering whether or not there was an obligation on the Department to consult
with the WHC before determining this planning application it is not to be found in
the domestic planning policy.
[13] There have been planning policy changes since PPS6 was introduced. The
Causeway Coast Area of Outstanding Natural Beauty was designated under the
Nature Conservation and Amenity Lands (Northern Ireland) 1985 and this area
includes the setting of the World Heritage Site. The Department has published its
Management Plan for the Area of Outstanding Natural Beauty. The Management
Plan for the World Heritage site has also been published. In May 2005 the draft
Northern Area Plan was published and the draft Plan includes draft boundaries and
associated draft policies for what is known as a Distinctive Landscape Setting and the
Supporting Landscape Setting of the World Heritage Site.
The proposed
development falls within the proposed Distinctive Landscape Setting and the
relevant policy is draft Policy COU12 and provides –
“No development within the Distinctive Landscape Setting
outside of settlement development limits will be approved
except:
1. exceptionally modest scale facilities, without landscape
detriment, which are necessary to meet the direct needs
of visitors to the World Heritage Site;
2. extensions to dwellings that are appropriate in scale and
design and represent not more than 20% of the cubic
content of existing dwellings;
3. replacements of existing occupied dwellings with not
more than 20% increase in the cubic content.
These allowances will be permitted once only.”
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[14] None of the additional domestic matters referred to could be said to impose
an obligation on the Department to consult with the World Heritage Committee
before making a decision on a planning application affecting a World Heritage Site.
[15] There was engagement with the WHC in relation to the World Heritage Site.
In February 2003 a joint UNESCO/ IUCN mission visited the site and prepared a
report. There were at that time three planning applications for development within
the vicinity of the World Heritage Site, one was an extension to the Causeway Hotel
by the National Trust, another was for a Visitors’ Centre at the Causeway by Seaport
Investments Ltd and the third was an application for a golf resort and hotel at
Runkerry. A report went to the 2003 meeting of the WHC. The Department was
advised of the outcome of the meeting and provided with a copy of the decision. The
WHC did not request any further information regarding the proposal for
development of the golf course but rather requested that the UK should keep the
WHC and IUCN informed on any further development.
[16] In September 2007 the Northern Ireland Environment Agency wrote to the
WHC updating it about the planning application by Seaport Developments Ltd for a
Visitors’ Centre. An alternative proposal for a Visitors Centre was notified to the
WHC in January 2008 and considered at the 2008 meeting. An up-to-date report was
requested from the Department by February 2010, which report was submitted. In
the meantime the Department had written to the WHC and advised that it was
refusing planning permission for the Seaport Developments Visitors’ Centre and had
issued a Notice of Intention to grant planning permission for a National Trust
Visitors’ Centre. The report to the WHC in 2010 advised of the second planning
application for a golf resort development at Runkerry with which this application for
Judicial Review is concerned. The matter was not put before the 2010 meeting of the
WHC as there were considered to be no serious issues arising.
[17] In 2011 the applicant wrote to the WHC to express their concern about the
proposed golf development. After some time had elapsed the WHC notified the
applicant that it had made a formal request to the UK Ambassador to arrange a
response. This led to a report being furnished by the Department in February 2012
when a decision had been made to grant planning permission. In March 2012 the
Department submitted a further report to the WHC on the decision to approve the
Runkerry development.
[18] According to the Department, adopting the advice of the Department in
London as representing the position of the UK, the WHC only needs to be advised of
the grant of planning permission affecting a World Heritage Site once the decision
has been taken and before it is announced. It is the Department’s view that such an
approach complies with the Guidelines.
[19] The Department’s approach to the WHC has not always been apparent in the
actions of officials. There was, rather, some confusion in the ranks of the Department.
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Suzanna Allen, Acting Director of the Natural Heritage Directorate of the Northern
Ireland Environment Agency, chaired a meeting of the Giant’s Causeway World
Heritage Site Management Group in March 2011. In the course of that meeting the
view was expressed by a majority of those attending that the WHC should be
advised immediately about the current position with regard to the planning
application for the golf resort. On 16 March 2011 Ms Allen spoke to Peter Marsden
the head of the World Heritage section in the Department in London. She states that
in accordance with previous advice from DCMS he said that there was no need to
advise the WHC as it had previously been informed that the golf resort application
was under consideration and no decision had been made on the planning
application. He advised that it was normal practice in the UK to inform the WHC
quickly once a development decision which may have an adverse impact on
outstanding universal value had been taken.
[20] Ms Allen advised the Management Group of the Department’s position on
communications with the WHC. Letters were written by Ms Allen to the effect that
there was no need to report to the WHC at that stage and that they would be notified
once the application had been “fully assessed”. The Management Group was
similarly informed. The wording suggests that there would be consultation with the
WHC after an initial assessment of the proposal and before a decision was made. Ms
Allen’s affidavit stated that she had advised that the WHC would be informed “once
a decision had been taken”. After attention was drawn to this difference in wording
in the course of the hearing Ms Allen filed a further affidavit in which she sought to
explain what she meant. In essence she stated that she meant there to be no
difference between the two forms of wording. “In my mind a decision equated with
being fully assessed. These two expressions were not intended to convey different
meanings, nor to refer to different stages in the process of determining a planning
application. In my mind, they both refer to the point in time when the Department
has determined the application”.
[21] A second instance of the confusion on this issue involved Rosemary Bradley, a
member of the Strategic Projects Team within the Department. She requested
assistance from Ms Allen in relation to the UNESCO position and was informed that
UNESCO should be advised about the proposal for development. Ms Bradley, it is
said, had not fully understood the advice which she received and she informed the
Strategic Projects Team that UNESCO should be consulted prior to the decision to
approve the development. Ms Allen therefore seeks to draw back from the manner
in which Ms Bradley expressed the position and to reiterate the advice she obtained
from London as representing the position of the Department.
[22] Further, at a meeting on the 26th of April 2010 between representatives of the
Planning Service and the developer it was stated by a Mr Cummins of the Planning
Service that the views of the NIEA, including comments from UNESCO, would form
part of the Department’s consideration of the planning application. The Department
contend that Mr Cummins appears to have held his view following the erroneous
advice contained in the email of Ms Bradley and that he was not fully aware of the
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protocols for communicating with the WHC. Thus Ms Bradley misunderstood the
position and Mr Cummins took that misunderstanding to one of the meetings.
[23] At a further meeting on 4 August 2010 a comment was attributed to a
Mr Cummins that NIEA was no longer concerned about the impact of the
development on the World Heritage Site. Mr Cummins responded to this by relying
on his own version of the minutes of that meeting in which he did not agree with the
comments that were attributed to him. This is an instance of a disputed record of a
meeting rather than of conflicting advice.
[24] Another instance referred to by the applicant concerned the statements made
by the Minister. The statements are carefully worded. For example the Minister
reiterated that he had regard to the views of the World Heritage people and of the
approach that might be taken by the WHC. This is not to state that he will consult
with the WHC before making a decision on the proposed development. The Minister
stated that he was taking into account world heritage issues and by referring to the
approach “that might be taken” was anticipating the views of the WHC on the
particular proposal. Whether one agrees or does not agree with such a position it
does not have the effect of creating an obligation to consult with the WHC before
reaching a decision.
[25] I am satisfied that the advice that operates within the UK, be it right or wrong,
is that notice of the planning decision will be given to the WHC once the decision has
been made and before it is announced. Ms Allen suggested otherwise and she did
so by mistake. Ms Bradley suggested otherwise and she too did so by mistake. Mr
Cummins suggested otherwise and he made the same mistake.
[26] A further concern was whether the Minister had been misled by the advice
given by his officials in relation to consultation with the WHC. The Minister was not
briefed on the various statements made by staff as referred to above suggesting
consultation with the WHC prior to a decision. Rather the Minister was briefed on
the basis that there would be notification of the decision before announcement, this
being in accordance with the national stance on the obligations to the WHC. A
briefing of this character was not to mislead the Minister but to apply the
Departmental position.
[27] In addition the applicant complained that the decision on the grant of
planning permission was subject to unnecessary time constraints that influenced the
approach to consultation with the WHC. The Minister did initially set a ten week
time limit for a decision although that was later extended. Engagement with the
WHC would have resulted in the decision being deferred. However it is clear that the
imposition of a time limit did not affect the approach to consultation with the WHC.
The Department, in line with the stated national approach, was going to notify the
WHC of the decision made before it was announced and not consult with the WHC
before the decision was made.
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[28] The applicant contends that a material consideration was not taken into
account by the Department, namely the views of the WHC in advance of the
decision. Further the applicant contends that the Department failed to scrutinise the
impact of the proposal on the World Heritage Site. As to the views of the WHC, this
is a variant of the applicant’s contention that the Department was obliged to consult
the WHC, a matter that does not find domestic expression. The material
consideration is stated to be the outstanding international importance of the site. As
to the Department taking account of the outstanding international importance of the
site or the impact of the proposal on the site, it is apparent that the Department
engaged in a process that involved consideration of those matters but elected to give
greater weight to the economic and tourism advantages that were considered to
apply to the proposal.
[29] The statements made by representatives of the Department lead on to a
consideration of whether there was a legitimate expectation of engagement with the
WHC prior to the decision being taken. Legitimate expectation requires the relevant
authority to give a clear and unequivocal statement of intent or to adopt a practice of
a particular course of action. I have found that the statements made by officials that
are relied on by the applicant were based on a misunderstanding of the Department’s
position and do not have the effect of binding the Department. I do not find that the
basis for legitimate expectation arises in this case.
[30] International Treaties are not justiciable in the domestic courts. In examining
the obligations that may or may not arise under the Convention or under the
Guidelines issued under the Convention the Court must step away from seeking to
implement directly or indirectly the requirements of the Convention or the
Guidelines so as to afford individuals rights under the Convention. If the State does
not adopt the terms of the Treaty into the domestic law the terms are not capable of
affording rights to citizens.
[31] Where the Director of the Serious Fraud Office relied on an interpretation of
article 5 of the OECD Convention in deciding not to continue with an investigation
into arms sales to Saudi Arabia the issue arose as to whether the Court should
determine the correct interpretation of article 5. In the House of Lords Lord Brown
considered that intervention by the domestic courts was not to be contemplated
“save for compelling reasons” and that it simply could not be the law that, provided
a public officer asserted that his decision accorded with the State’s international
obligations, the Court would entertain a challenge to the decision based on his
arguable misunderstanding of the obligation and then decide the point of
international law at issue (R (Corner House Research) v Serious Fraud Office [2009] 1
AC 756).
[32] This issue was considered by our Court of Appeal in McCallion’s Application
[2009] NICA 55 which concerned the United Nations Convention on the Rights of the
Child. Article 2.2 requires that the State shall take all appropriate measures to ensure
the child is protected from all forms of discrimination or punishment on the basis of
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the status or activities of a parent. The Criminal Injuries Compensation Scheme in
Northern Ireland provides that compensation will be denied to the families of
deceased persons if the deceased had terrorist convictions. Mr McCallion was
unfortunately a victim of assassination and he had a terrorist conviction. As the
Scheme provided that his family could not recover compensation the issue arose as
to whether that provision was compatible with United Nations Convention which
prevented discrimination on the basis of the activities of a parent. Girvan LJ set out
the general position that international treaties which have not been incorporated into
domestic law do not form part of the national law and the courts do not generally
have jurisdiction to interpret or apply the terms of the Treaty. There was no
necessity for the Court to intervene.
[33] The applicant refers to Republic of Ecuador v Occidental Exploration [2006]
QB 432 a decision of the Court of Appeal in England and Wales. This was a dispute
which concerned the United Nations Commission on International Trade Law. The
dispute proceeded to arbitration under a bi-lateral investment Treaty between
Ecuador and the United States of America by which nationals and companies of one
State enjoyed direct dispute resolution rights against the other. It was held that the
Court had jurisdiction to interpret an international instrument which had not been
incorporated into domestic law where it was necessary to do so in order to determine
a person’s rights and duties under the domestic law. In determining whether such
interpretation was necessary, account had to be taken of the special character of the
Treaty and the agreement to arbitrate in the domestic courts. The Court was satisfied
that it was necessary to interpret the Treaty in order to give effect to the
arrangements between the States which provided for domestic arbitration. Thus
there may be good reason not to apply the principle of non-justiciability, as when the
international instrument provides for domestic legal arrangements.
[34] There is no such imperative in the present case. The applicant seeks an
interpretation of the Guidelines as opposed to the Treaty. The applicant contends
that the interpretation adopted by the Department and throughout the UK is
incorrect in relation to consultation between the agencies of the State and the
agencies of UNESCO. The applicant seeks to impose a contrary interpretation on the
Department which would have the effect of obliging the Department to consult with
the WHC before making a decision on a planning application affecting a World
Heritage Site. I have found that there is no such domestic obligation. The Court is
not entitled to grant to the citizens of the State a right that only arises in international
law between States.
[35] The obligation that arises under the Guidelines is a different obligation to that
which arises under the Convention itself. Whatever interpretation one places on
paragraph 172 of the Guidelines I refuse to interpret it or apply it in a way which
would impose upon the Department an interpretation which has the effect of
requiring them to comply with paragraph 172 of the Guidelines or any particular
interpretation of paragraph 172. The result is that the National Trust cannot rely on

10

any supposed breach of the obligations under the Guidelines unless the obligations
find domestic expression, which I have found is not the case.
[36] The domestic requirement is to treat the status of the World Heritage Site as a
material consideration for planning purposes. That requirement was acknowledged
by the Department but it does not entail a legal obligation to consult with the WHC
either under the Convention or the Guidelines or Policy BH5 or by reliance on the
statements of the Department officials or the ministerial statements referred to by the
applicant.
[37] I find the outcome on the role of UNESCO to be surprising in a number of
respects. First, that the Department does not have to engage with the WHC before
making a decision. While there is a Treaty in place and the matter is to be dealt with
initially on the international plane, protection might better be afforded by some
requirement for engagement with the WHC before a decision is made that may affect
the site. However no such domestic obligation has been adopted. Secondly, it is
surprising that the Department did not canvass the views of the WHC on the impact
of the particular proposal before making its final decision and I am satisfied that they
did not do so. The Department reported on the fact of the application having been
made but prior to making the final decision the Department did not seek to obtain
the views of the WHC. Thirdly, it is surprising that the UK considers that notification
of a decision after it is made accords with paragraph 172 of the Guidelines. A
reading of the Guidelines suggests that the object of the exercise is to engage with the
WHC so that they will present a view on the impact of development on the World
Heritage Site before the decision is made. I do not know the basis on which this
advice has been furnished, nor what the view of the WHC is on this approach but
that is a matter between the United Nations and the State. It is not a matter for the
Court. There was no challenge to the fact that this was the national advice and the
national approach, although there were internal misunderstandings to which I have
referred. None of this operates at a level at which the Court has power to intervene
and therefore I am unable to do so.

(2) Environmental Impact and Habitats
[38]

The applicant relied on six grounds –
First, the respondent acted unlawfully, failed properly to make available to the
public or to advertise environmental information pursuant to the EIA
Regulations.
Second, the respondent erred by imposing conditions on the permission so as
to allow the provision after the grant of planning permission of material
required to be provided before a grant of permission.
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Third, the respondent imposed a condition on the permission which was
invalid.
Fourth, the respondent was unable to carry out an appropriate assessment of
whether the proposals would have any significant effect on a European site
pursuant to the Habitats Regulations.
Fifth, the respondent was unable to carry out an appropriate assessment of
whether the proposals would have any significant adverse effect on a possible
European site.
Sixth, the respondent failed properly to assess the impact of the proposals on
European Protected Species pursuant to the Conservation Regulations.
[39] These grounds are concerned with two European Directives and their
domestic equivalents, one on environmental impact assessments (Council Directive
85/337/EEC as amended by 97/11/EC) and the other on the conservation of natural
habitats and of wild fauna and flora (Council Directive 92/43/EEC).
[40] In relation to environmental impact assessments the Directive finds its
domestic form in the Planning (Environmental Impact Assessment) Regulations
(Northern Ireland) 1999. The scheme provides first of all that projects that are likely
to have significant effect must be subject to an environmental impact assessment;
secondly, that the developer should produce an ‘Environmental Statement’ with the
content being defined by the Regulations; thirdly, the adequacy of the contents of an
Environmental Statement is a matter for the Department, subject to the Wednesbury
rule that the decision must be rational, take into account relevant considerations and
leave out of account irrelevant considerations; fourthly, it is for the Department to
assess whether the proposal is likely to have a significant impact on the environment,
again subject to the Wednesbury rule and fifthly the Department must take into
account ‘environmental information’ before granting planning permission.
[41] In relation to habitats the Directive finds its domestic form in the Conservation
(Natural Habitats) Regulations (Northern Ireland) 1995. The scheme provides for
protected sites by designating Special Areas of Conservation, in the present case the
North Antrim Special Area of Conservation and the draft Skerries and the Causeway
Coast Special Area of Conservation. A determination has to be made as to whether or
not the proposed development is likely to have significant effect on the Special Area
of Conservation. For this purpose an ‘appropriate assessment’ of the implications of
the proposal has to be undertaken and the developer provides such information as
the Department reasonably requires. No planning permission can be granted unless
the development will not adversely affect the Special Area of Conservation. The
habitats scheme therefore differs in structure from the environmental impact
assessment scheme.
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[42] Further the habitats Regulations provide for protected species. There are
European Protected Species of animals, such as bats and otters, and strict protection
of the protected animals. Similarly, there are European Protected Species of plants,
again subject to strict protection. The Department must have regard to the Directive
in relation to the grant of planning permission.
[43] In addition there is domestic protection under the Wildlife (Northern Ireland)
Order 1995 and the Wildlife and Natural Environment Act (NI) 2011, which applies
for example to badgers, lizards and newts.
[44]
The Environmental Impact Assessment Regulations contain publicity
requirements. ‘Environmental information’ is defined in the Regulations as (i)
the
Environmental Statement, (ii) ‘further information’ supplied by the developer at the
request of the Department to supplement the Environmental Statement, (iii)
representations made by any body required to be consulted, (iv) representations
made by anyone else.
[45] The publicity requirements at Regulation 12 state that where an
Environmental Statement is submitted the developer should make it available to the
public and the Department is required to publish notice in a newspaper and state
that there is an Environmental Statement and give the address at which copies of the
Environmental Statement can be obtained. In relation to ‘further information’,
Regulation 15 states that when the Department requires further information that too
is subject to the publicity rules for the Environmental Statement. A distinction must
therefore be drawn between ‘environmental information’ and the Environmental
Statement. ‘Environmental information’ includes two types of information that are
not provided by the developer and are not subject to the same publicity rules,
namely, representations by required consultees and representations by others.
[46] An ‘Environmental Statement’ is one that includes the matters set out in the
schedule to the Regulations. The second part of the schedule specifies those matters
that must be included in the Environmental Statement, being in summary a
description of the development, a description of the mitigation measures to address
significant adverse effects, the data required to identify the main environmental
effects, an outline of alternatives and a non-technical summary. The first part of the
schedule refers to information reasonably required to assess environmental effects
and includes a description of the aspects of the environment likely to be significantly
affected (including population, fauna and flora among other particular aspects) and a
description of the likely significant effects.
[47] The applicant’s first ground concerns the alleged absence of publicity for
information supplied by the developer on population. Population impact is a
requirement of the Environmental Statement. The developer provided the
Department with information on population which the applicant contends should
have been publicised and was not. However the Department’s response is that the

13

additional information about population was advertised in a subsequent advert and
therefore this point has been met.
[48] The applicant’s second ground concerns the alleged postponement of aspects
of the environmental impact assessment. The applicant contends that by imposing
certain conditions in relation to the development the Department had effectively
postponed the consideration which it ought properly to have given to the proposals
prior to the grant of planning permission. 42 conditions were imposed in the grant of
planning permission and 50 informatives were included. By way of example
condition 23 requires that prior to the commencement of work there should be a
botanical survey. Condition 24 provides that prior to the commencement of work
there should be a faunal survey. Condition 21 provides that there should be an
Environmental and Habitat Management Plan by which there would be a report to
the Department at stated intervals in relation to operations. Condition 11 deals with
the Sustainable Urban Drainage System which has to be installed as agreed with the
water authorities. Condition 13 deals with sediment prevention and requires a
Method Statement. Condition 16 relates to bat detector surveys and is concerned
with lighting arrangements during the work.
[49] The first two conditions referred to are related to the transfer of plants and
fauna, referred to as translocation. The other four conditions are of a different
character and relate to the conduct of the works. The conditions will be referred to
below in the context of the particular aspects of the environment to which they relate.
However it is my conclusion that conditions 23 and 24 in relation to the surveys do
not represent a postponement of the assessment. Rather they are a method of
dealing with the impact of the development which involves the translocation of the
plants and the fauna that have been identified as likely to be affected by the proposal.
Further it is my conclusion in relation to the other conditions relating to working
methods for the development and the monitoring of compliance with agreed work
methods that they are not a deferral of the necessary assessment but amount to
ongoing scrutiny of the outworking of the construction work and the overall
development.
[50]
The applicant’s third ground concerns the alleged absence of a mechanism for
enforcement of a condition on lighting. Condition 16 is concerned with the lighting
arrangements in relation to bats and provides that, prior to commencement of any
permanent light or lamination works on site, monthly bat detector surveys between
May to September should be carried out to include the access road, woodland and
watercourses and then repeated at the same locations over stated times. It is
contended by the applicant that there is no remedy for any deficiencies identified by
the surveys.
[51] I consider that it is inherent in the condition that there would be enforcement
of identified deficiencies. Hulme v Secretary of State for the Environmant and Local
Government [2011] EWCA Civ 638 concerned noise produced by turbines proposed
to be installed and a planning condition required evaluation of the noise levels when
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complaints were made. There was a challenge to the grant of planning permission
on the basis that there was not an appropriate enforcement mechanism. The Court of
Appeal decided that it was clearly intended that there should be an enforcement
mechanism and that the obligation was not to contravene the standards that had
been set. It was necessary to construe the condition on the basis that there would be
enforcement by the planning authority of non-compliance with the standard.
[52] In the present case there is a lighting standard to be maintained and there will
be the capacity for enforcement of the standard if there is non-compliance. This
matter re-emerges in the discussion of bats below.
[53] The additional environmental grounds concern the adequacy of the
assessment of the impact of the proposed development, which became the subject of
much debate between, on the one hand Dr O’Neill, managing director of an
environmental consultancy engaged by the applicant and on the other hand those
from the Northern Ireland Environment Agency who were consulted by the
Department, being Dr Hempsey and Dr McCullough and Mr Finnegan. Dr
Hempsey’s account of the consultation responses indicates that first of all there was a
combined response dated the 31st of October 2007 from the NIEA Directorates of
Natural and Built Heritage. That response recommended refusal of the proposal and
provided details of inadequacies in the Environmental Statement. On the 3rd of
September 2008 there was a response to additional environmental information on the
issues identified. Thirdly, on the 26th of January 2010 NIEA issued a further
consultation response indicating that its advice and recommendations had not
changed. Fourthly, on the 13th of June 2011 a request was made for additional
environmental information and fifthly on the 25th of August 2011 an NIEA natural
heritage response referred to the additional information. Sixthly on the 31st of
October 2011 NIEA responded to further environmental information and an
addendum which had been added to the Environmental Statement.
[54] Dr Hempsey states that by 31st October 2011 it was considered that all of the
information necessary in order to conduct an assessment of the likely significant
environmental effects of the development had been submitted. Having considered all
of that information it was recommended that planning permission should be refused.
The reasons were that the development would adversely impact on the views and
setting of the Giant’s Causeway landscape quality, that it would damage wildlife and
physiographical features, that it would be premature because of the draft Northern
Area Plan and it would be contrary to policies in the Regional Development Strategy
in relation to the protection of coastal scenic areas. However planning permission
was eventually granted by the Department.
[55] The general approach to Environmental Statements is set out in R (Blewett) v
Derbyshire County Council [2004] Env LR where Sullivan J at paragraph 68 stated
that there is a tendency on the part of claimants opposed to the grant of planning
permission to focus upon deficiencies in Environmental Statements as revealed by
the consultation process prescribed by the Regulations and to contend that because
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the document did not contain all the information required it was therefore not an
Environmental Statement and thus that the local planning authority had no power to
grant planning permission. However Sullivan J continued that unless it could be
said that the deficiencies were so serious that a document could not be described as
in substance an Environmental Statement for the purposes of the Regulations such an
approach was misconceived. It was stated to be important that the decisions on EIA
applications were made on the basis of full information but the Regulations were not
based on the premise that the Environmental Statement will necessarily contain the
full information. The Environmental Statement is but a part of the environmental
information that the decision maker must take into account.
[56] The applicant relied on R (Hardy) v Cornwall County Council [2001] Env LR
34. The planning authority will fail to comply with the requirements if they attempt
to leave over questions which relate to the significance of the impact on the
environment and the effectiveness of the mitigation. There was evidence in an
ecological report that bats or their nesting places may have been found on the site
and the planning authority concluded that surveys should have been carried out. It
was held that the planning authority were not in a position to conclude that there
were no significant nature conservation issues until they actually had the results of
the survey.
[57] In relation to ‘environmental information’ a number of matters may be noted.
First of all, the ‘environmental information’ gathered by the Department from the
developer the consultees and others will be wider than the ‘Environmental
Statement’ provided by the developer. The Environmental Statement must contain
the information required by the schedule to the Regulations and will fail if it cannot
be regarded as in substance an Environmental Statement. As well as the
Environmental Statement and further information from the developer the
Department will also be able to rely on the environmental information obtained from
consultees and others. For this purpose the representatives of the Northern Ireland
Environment Agency are consultees. Secondly, it is for the Department to decide if
there are likely significant effects, that is, if there is an effect, if it is significant and if
it is likely. Thirdly, the Department can take into account mitigation measures, thus
concluding that what would otherwise be a likely significant effect will, by reason of
mitigation, not be so. In order to so conclude the mitigation measures should be
clearly established and easily achievable. Fourthly, the Department cannot postpone
the decision on likely significant effects or on whether mitigation measures will mean
that there is no likely significant effect. If a conclusion on likely significant effects
requires a survey then the survey must be done. Nor can the Department impose
conditions instead of making the assessment. Fifthly, there must be sufficient
information for the Department to decide on the likely significant effects and
mitigation. It is for the Department to decide if there is sufficient information and
the Department may require further information from a planning applicant, with the
required publicity for such further information, and may obtain additional
information from consultees or from members of the general public.
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[58]
Similarly in relation to habitats, it is for the developer to provide the
information reasonably required by the Department. The Department will decide if
sufficient information has been provided by the developer. The Department may
have other relevant information. The Department will make an appropriate
assessment of likely significant effect of the development. In each instance the
Department’s conclusion is subject to the Wednesbury rule.
[59] Is the present case one where the Department had sufficient information to
decide on the likely significant effects of the proposal, as the Department would say
is the position, or is it a case of the Department granting planning permission
without sufficient information and deferring a decision on likely significant effects,
as the applicant would say was the position?
[60] I turn to a number of particular subjects as illustrative of the issues. The
discussion includes certain recurring issues namely, the applicant complains of
inadequate surveys being undertaken by the developer; of inadequate information
on impact and mitigation being provided by the developer; of the Department
relying on other available information; of the absence of public awareness of the
other available information; of the use of conditions attached to the planning
permission by which the Department postponed the assessment of the development
on the environment and habitats. These are issues on which witnesses for the
applicant and for the Department disagreed. It is necessary to restate the nature of
Judicial Review. The primary decision maker in this process was the Department as
provided by Parliament. The Court is limited in its review of the decision and
considers whether the decision is within the legal framework, whether the decision is
rational and takes account of the relevant considerations and leaves out of account
irrelevant considerations and whether the decision has been arrived at in a
procedurally fair manner.
[61] First of all there was debate about the treatment of lizards on the site. Lizards
are protected under the Wildlife Order. The Department’s approach is that where a
development site includes potential lizard habitats such as boglands, heathlands and
sand dunes the Department will assume that lizards are present. An initial survey
did not show any sign of lizards. The Department’s view was that there was
adequate habitat within the sand dunes area which would remain intact after
development and thus the development was considered to be unlikely to give rise to
significant effects upon the reptiles.
[62] The applicant’s advisers took a different view. Dr O’Neill’s expressed
concerns about the approach taken by NIEA which concerns were said to be
confirmed by consideration of guidance prepared by Natural England in a
publication known as the Reptile Habitat Management Handbook. There is no such
guidance in Northern Ireland. Dr O’Neill considered that it was clear that the
environmental impact of the proposal could not have been assessed until all basic
survey data had been provided by the developer and specific measures envisaged to
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reduce or eliminate impacts upon lizards were described within the Environmental
Statement.
[63] Dr Hempsey’s view was that the most important factors were the extent to
which the proposed development works might harm lizard habitats and the extent to
which suitable habitats would remain undisturbed. The NIEA had this information
through the golf course construction study which demonstrated the areas of golf
course use and the very large amounts of dune land that would remain undisturbed.
The key issue when assessing impact was said to be knowledge of the suitable
habitat available to which the lizards could relocate, an approach which was said to
be supported in the Reptile Habitat Management Handbook to which Dr O’Neill
referred. The NIEA judgment was that impacts were unlikely to be significant and it
was said to be possible to make that assessment without requiring a detailed survey
to determine the precise location of lizard populations within the dune land.
[64] Dr O’Neill objected to a potentially significant impact being excluded from
consideration within the Environmental Statement and the further information
supplied by the developer and on reliance being placed on other information. He
reiterated that where the mere potential for an impact to arise was recognised the
significance or otherwise of that impact must be assessed within the Environmental
Statement and the effectiveness of proposed measures subjected to appropriate
scrutiny, whereas the Environmental Statement was silent in respect of the issues.
[65] The NIEA information is part of the environmental information obtained by
the Department to be taken into account in the assessment of likely significant effects.
The Environmental Statement may not include mitigation measures but they may be
taken into account in considering likely significant effects if they are proposed by
consultees such as NIEA. The publicity rules do not prevent this additional
information being considered.
[66] In giving effect to the planning permission the Department introduced
condition 24 to provide for a relocation scheme prior to the commencement of the
works. The introduction of condition 24 did not amount to a postponement of an
assessment of the likely significant effects of the proposal. The Department had
already found that it has sufficient information to decide on the likely significant
effects without a survey. It had found that the development would impact on
lizards. It had found that lizards could be moved to another part of the site. It had
found that there were unlikely to be significant effects on the lizards as a result of the
translocation. The proposed survey is not for the purpose of determining likely
significant effects but to give effect to the scheme for relocation. I am satisfied that
the approach of the Department accords with the purposes of the Directive and the
Regulations.
[67] Next is the issue of the treatment of plant species. The applicant raised
concerns about the presence of priority plant species, of which four species had been
identified, and considered that without appropriate specialist surveys it was
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impossible to determine the environmental impact on the species. The developer’s
Environmental Statement had only identified two of the species. Dr Hempsey
consulted an earlier plant survey conducted in 2002. Dr Hempsey concluded that the
site was one of high local ecological value and that the proposed development would
amount to a significant loss to local biodiversity. A member of the public, David
McNeill, an amateur expert in the identification of Irish vascular plants, made
representations critical of the botanical information provided by the developer. Dr
Hempsey revisited the issue and consulted a botanical expert. However it was not
considered that additional environmental information or surveys were required in
order to complete the impact assessment.
[68] Condition 23 required that prior to the commencement of any works on site a
detailed botanical survey should be undertaken to locate the priority plant species
and a plan agreed for translocation of the plants where required. Dr Hempsey stated
that this condition was a means of requiring the developer to carry out the necessary
mitigation measures to minimise the effects on protected plants that had been
identified.
[69] Dr O’Neill’s view was that surveys in advance to understand the presence of
the species and the mitigation proposed in respect of each species and determine
whether that mitigation would be effective.
[70] Again it can be stated that not all environmental information relied on by the
Department is required to be in the Environmental Statement. The decision-maker is
entitled to have regard to other information garnered in the consultation process.
Surveys are a vehicle that may be required to determine the likelihood of significant
effect and the nature of mitigating measures. However, surveys are not essential if
the decision can be made without surveys. Primarily it is for the decision-maker to
determine if the surveys are required in order to reach the decision on likely effects.
Likely effects and mitigation measures may be identified. In the present instance
Dr Hempsey felt able to reach a conclusion without the surveys. The Department
received the views of the consultees in relation to plant species and reached a
conclusion. The applicant has not identified any basis on which that conclusion can
be set aside.
[71] There was dispute as to the assessment of the effects on birds. In relation to
the bird population the applicant again contends that the necessary surveys were not
conducted to permit a decision to be made on environmental impact. The
Department referred the issue to Dr Michael McCullough, a Higher Scientific Officer
in NIEA and a member of the Conservation Science Ornithology Team. On receipt of
the developer’s Environmental Statement Dr McCullough considered that the bird
surveys did not meet normal standards. The developer’s data identified only 25
species as being present on the site which was considered to be an underestimate.
These included 15 species at various levels of conservation concern and 6 species
likely to breed within the site. Dr McCullough consulted other information held by
NIEA. His conclusion was that the development was likely to have an adverse effect
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on some of the resident breeding species, particularly ground nesters. The removal
of grazing on the dune grassland could reduce the long term attractiveness of the site
as a breeding ground for some ground nesting species. Other species that nest in
scrub and hedgerow were likely to suffer from short to medium term displacement.
However, re-establishment was likely in the post-construction period and an
appropriate habitat management plan had the potential to largely off-set any
additional impact. The developer had indicated that an environmental and
conservation management plan would be produced. The proposed management
plan was influential in Dr McCullough forming the opinion that the development
could be carried out without significant long term adverse effect on bird populations
in the area.
[72] Condition 20 prohibits work within a defined sand dune habitat from 1 March
to 31 August and condition 21 provides that prior to the commencement of any
works an Environmental Habitat Management Plan will be agreed.
[73] Dr O’Neill pointed out that the information relied on by Dr McCullough had
not been contained in the Environmental Statement and it was not available to the
public. In any event he was of the opinion that the available information was not
sufficient to enable impacts to be accurately assessed.
[74] Dr McCullough disagreed, being of the opinion that the information supplied
by the developer was sufficient to comprise in substance an Environmental
Statement and that all the environmental information was sufficient for an
assessment to be made. There are no judicial review grounds on which the
Department’s approach can be overturned.
[75] Similarly, in relation to bats. Under the habitats regime bats are protected
species and entitled to strict protection. It is necessary for the Department to carry
out an appropriate assessment to determine whether they are likely to be
significantly affected. The Department did not consider that the information
contained in the Environmental Statement was sufficient and requested a bat survey.
A bat survey was provided establishing three roosts outside the site, bat activity
along the river and within the woodland on the site and four different species of bat
were identified. A further addendum to the Environmental Statement included an
assessment of light impacts and proposed mitigation measures. It was then
considered by the Department that sufficient information for an assessment had been
obtained.
[76] The presence was established of a species of bat particularly sensitive to light.
Low level lighting at 1 lux was proposed, which met recommended levels.
Monitoring of the impact of lighting was required by the Department. Condition 15
provides that all lighting along the access road and at the site entrance should be low
level lighting at no greater than 1 lux. Condition 16 provides for monthly bat
detector surveys between May and September to monitor the impact of lighting.
Condition 17 prohibits outdoor floodlighting at the golf academy driving range from
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May to October. Condition 18 provides for no lighting directed towards the
identified bat maternity roost.
[77] Dr O’Neill was not satisfied that the surveys should be carried out after the
grant of planning permission rather than informing the assessment of impact. Dr
Hempsey described the purpose of the additional surveys before and after
commencement of the works as being to ensure ongoing monitoring of the habitats
and of any impacts on the bats.
[78] I am satisfied that the Department has undertaken an appropriate assessment,
that the conditions are monitoring mitigation measures and are not deferring
assessment of impact and that the conditions are enforceable.
[79]
Newts are protected under the 1985 Order. Dr O’Neill’s view was that no
adequate inquiry had been made in respect of a potential presence of the species on
the site. Dr Hempsey stated that a survey was not requested as the development did
not involve the disturbance of ponds or other still watercourses. By an addendum to
the Environmental Statement it was confirmed that there were no ponds or standing
water on the site. On that basis Dr Hempsey concluded that an assessment of likely
environmental effects was possible and that the development would not give rise to
any likely significant effects.
[80]
Dr O’Neill’s response was that the majority of a newt’s life cycle is spent on
land and that the current NIEA practice of assessing the presence of ponds or still
water was incapable of determining significant impact. Dr Hempsey’s view was that
significant impact would only be likely to occur if the breeding water area or all
suitable terrestrial habitat were removed. Accordingly, in her view, the most
important factors were the availability of alternative habitats and the potential
impact on breeding sites and it remained her view that there was not any significant
impact.
[81] It has been pointed out by Dr O’Neill that newts are a protected species and
that offences would be committed if they are damaged. The Department points to
Informative 13 which is to remind the developer of obligations in relation to wildlife
protection. I am satisfied that the Department has reached a decision on which there
are no judicial review grounds to set it aside.
[82]
The Department had to make a determination of the impact of the proposal
on conservation areas. Keith Finnegan of the NIEA is responsible for conservation
designation protection. The North Antrim Coast Special Area of Conservation covers
approximately ten miles of the north Antrim coastline. The draft Skerries and
Causeway Coast Special Area of Conservation would cover approximately another
30 kms of coastline. Mr Finnegan carried out an impact assessment. The most likely
impact arose from the potential discharge of pollutants during construction and the
operation of the development together with disturbances to coastal process due to
the discharge of sediment during construction. Mr Finnegan was satisfied that he
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had the necessary information to conduct a full assessment. He concluded that the
development would not give rise to any likely significant effects on the North Antrim
Coast SAC.
[83] In respect of the draft Skerries and Causeway Coast SAC he concluded that
significant effects upon several of the conservation interests could not be discounted
and these arose primarily from the risk of sedimentation and discharge into nearby
watercourses. Accordingly he proceeded from a screening exercise to a full
appropriate assessment. This included consideration of three mitigation measures
involving a 10m vegetated buffer zone around watercourses and streams, a 50m gap
between water courses and displaced earth and the use of sustainable urban drainage
systems. The result of the full appropriate assessment was the conclusion that the
proposed development would not impact the integrity of the draft Skerries and
Causeway Coast SAC provided that the identified mitigation measures were
included in legally enforceable conditions within planning permission. These
mitigation measures are contained within conditions 9, 10 and 11. Condition 12
requires an agreed construction Method Statement and condition 13 requires an
agreed Sediment Prevention Strategy.
[84] Dr O’Neill complains that the information on the likely significant impacts is
not contained in the Environmental Statement and not available to the public and the
mitigation measures were not contained in the developer’s application. As stated
above the scheme for habitats differs from the scheme for environmental impact
assessments. There is no schedule of required information. The Department decides
what information the developer will provide. The Department decided that
additional information was not required from the developer.
[85] The mitigation measures were directed by the Department. The mitigation
measures were not contained in the developer’s application or the information
supplied by the developer. That does not affect the propriety of the mitigation
measures, provided an appropriate assessment has been completed. The Department
made such an assessment.
[86] One of the conditions involved Sustainable Urban Drainage Systems. Dr O’
Neill considers SUDS to be likely to fail in areas of unstable substrata such as sand
dunes. Mr Finnegan considers their effectiveness to be well known. Dr O’Neill
considers that these scientific differences illustrate the doubt that must exist about
the effectiveness of the measures.
[87] Condition 11 requires that Sustainable Urban Drainage System features shall
be agreed with NIEA. There are scientific differences which illustrate that there is a
doubt that must exist about the effectiveness of some of the measures that are being
proposed. This is a matter within the competence of experts and they have disagreed
on the effect of the proposal. I am not satisfied that the Department’s view should be
rejected. I am not satisfied that there are grounds to intervene.
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[88] Condition 21 requires that an Environmental and Habitat Management Plan
be agreed with the Department. Thereafter the site is to be managed in accordance
with the Plan and periodic reports produced. Condition 22 requires the Plan to deal
with winter cattle grazing and bracken control and condition 25 requires the Plan to
deal with herbicides, pesticides and fertilisers. Again there was debate as to the
effect of the Plan and whether it was a means of implementing, monitoring and
managing the development, as the Department contends, or whether it amounted to
the postponement of the assessment of the likely significant effects of development,
which was the applicant’s view. The Guidelines for Ecological Impact Assessment in
the UK provide for an Action Plan as a means of drawing together “mitigation,
compensation, enhancement, management and monitoring proposals”.
[89]
I am satisfied that an assessment was completed of the relevant aspects of the
environment and the Plan was not a means of avoiding the necessary assessment.
Again, there are no judicial review grounds on which to set aside the Departments
conclusion.

(3) Economic considerations.
[90]

The applicant relied on two grounds –
First, the respondent unlawfully failed to make sufficient enquiry into the
economic impact of the proposals.
Second, the Minister was misled by advice received from officers regarding
the economic assessment of the proposals.

[81] The developer provided an economic commentary prepared by an economist.
The Department consulted the Northern Ireland Tourist Board and the Economics
Branch of the Department of Rural Development. The Tourist Board approved the
development on tourist and economic grounds. The Economics Branch response
included the indication that further analysis was required to establish the financial
viability of the proposal. An economic impact assessment prepared by the economist
was submitted by the developer and referred to Economics Branch who provided
additional comments. The Department took into account various government
policies concerned with promoting economic growth, increased tourism, specifically
golf tourism and new high quality golf resorts.
[92] The applicant contends that the initial reservations of Economics Branch were
not addressed by the subsequent economic impact assessment and it was
inexplicable how the Department could have reached its decision in the absence of
proper analysis. Dr Mark Robertson provided research consultancy services for the
applicant and criticised the Department for proceeding on the basis of the
developer’s submissions without requiring a proper economic impact assessment
and also for failing to recognise the different character of a cost benefit analysis that
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would include less tangible measures. There was much debate about financial
factors, economic impact and cost benefit analysis. In effect the applicant points up
the absence of information on which to assess the economic impact of the proposal
and the lack of a response from the developer to the reservations of the Economics
Branch who advised the Department.
[93] On the other hand the Department pointed up what was described as a
strategic approach to the assessment. The Department did not intend to carry out a
forensic scrutiny of the economics of the project. Rather the Department’s approach
was to consider whether the project would bring benefits to the wider economy as
part of a more strategic policy driven assessment. Dr Robertson’s view was that the
financial viability of the project was relevant to whether the project and the claimed
economic benefits could actually happen.
[94] Thus the applicant contends that it is a relevant consideration that there be
completed a proper economic assessment of the project. The respondent contends
that what is relevant is a wider consideration as to whether the project advances the
strategic government aim for the development of tourism and golf, the perceived
benefits of which have been established in general policy analysis. The Department’s
approach is likely to give effect to proposals considered to further the strategic aim.
This proposal was judged to be within the strategic aim. Broadly, if benefits of a
proposal can be identified, as is said to arise in the present case from the
construction works, which would be the position in every development, and further
the benefits said to arise from tourism and golf, which the Tourist Board considered
to be the case, and if the proposal were considered to be sustainable, which the
Department concluded would be the position,
although based on certain
assumptions, then the Department considered the case for the development to have
been made out.
[95] In taking the approach that it did, has the Department left out of account a
relevant consideration by failing to complete a proper economic assessment? What
are the relevant considerations for the purposes of the Departments decision on
planning permission? There are generally said to be three categories of
considerations for a decision maker. There are the mandatory considerations that are
expressly or impliedly identified by the statute as considerations to which regard
must be had. Then there are the prohibited considerations identified by the statute as
considerations to which regard must not be had. Finally there are the discretionary
considerations being those considerations that are within the discretion of the
decision maker whether or not to take into account, subject to the Wednesbury rule.
Further it is for the decision maker and not the Court to decide the manner and
intensity of inquiry into the relevant considerations (Creednz Inc v Governor General
[1981] NZLR 172 and Re Findlay [1985] AC 318).
[96] A full economic appraisal cannot be shown to be a mandatory consideration.
The Department completed what was considered to be a sufficient economic impact
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assessment. I am not satisfied that any ground has been shown on which to set aside
the approach that has been taken by the Department.
[97] The applicant contends that the Minister was not informed of the concerns of
Economics Branch. An appendix to the submission to the Minister contains the
arguments, although the applicant says it is inaccurate and incomplete. I am satisfied
that the text sufficiently sets out the position. Further the applicant questions
whether or not the appendix would have been read by the Minister. I cannot begin to
consider in a particular case whether the decision maker can be said to have read or
not read any part of any paper presented, short of direct evidence to that effect.

(4) Tourist accommodation
[98]

The applicant relied on four grounds –
First, the respondent acted irrationally by failing to secure by condition the
tourist accommodation on which the decision to grant the permission
depended.
Second, when granting the permission the Minister was misled by the advice
received from officers of the respondent regarding provision of tourist
accommodation.
Third, the respondent failed to take into account advice within policy TOU3 of
the Planning Strategy for Northern Ireland and policy TSM6 of draft Planning
Policy 16 relating to control of tourist accommodation.
Fourth, the respondent imposed a condition on the permission relating to the
provision of the “guest suites/lodges” which was invalid.

[99] A Planning Strategy for Rural Northern Ireland at Policy TOU3 ‘Tourist
Accommodation’ states that – “Often proposals for self-catering accommodation are
in areas in which the provision of permanent housing would be contrary to policy on
development in the countryside – see policy GB/CPA 1. Where such a proposal is
acceptable on the basis of meeting tourist need, it is essential the accommodation
intended for tourism is retained as such. To this end, the Department will attach a
condition requiring that the accommodation be used for holiday occupation only and
not for permanent residential accommodation.”
[100] Policy TSM6 of draft Planning Policy Statement 16 on ‘Tourism’ stated that all
permissions for self-catering accommodation would include a condition requiring
the units to be used for short term (maximum 3 calendar months in any one calendar
year) holiday letting accommodation only and not for permanent residential
accommodation.
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[101] The Department did not attach a tourism accommodation condition to the 75
guest suites/lodges. The Department’s reasons for not imposing such a condition
were stated to be because such a condition would impact on the operation of the
scheme for the use of the lodges and on the economics of the proposed development.
The scheme will operate on the basis of a sale of the guest houses/lodges for use by
the purchasers for a specified period during the year and then a letting to the hotel
for use as accommodation for guests of the hotel for the remainder of the year. It is a
version of the timeshare model. The Department concluded that it would be
inappropriate to impose a tourist accommodation condition because the purchasers
would not be tourists as that term is generally understood and to impose a tourist
condition may therefore have invalidated the proposed scheme. In addition the
proposed scheme for the use of the guest suites/lodges was said to be important to
the economics of the overall development because the use of the 75 guest
suites/lodges will contribute to the overall viability of the development. Thus the
Department decided not to apply the tourist accommodation condition. In any event
the Department contends that to change the properties into fully residential use
would require a change of use application for planning purposes. I am satisfied that
the Department has justified the decision not to apply a tourism accommodation
condition.
[102] The applicant complains that the Minister was not briefed on the issue of, or
the absence of, a tourism accommodation condition. The body of the submission to
the Minister does not refer to the issue. The appendix includes a reference to Moyle
District Counsel seeking a tourism accommodation condition and their concern that
the lodges should not become residential units. The issue is referred to in the
submission, if not flagged. However it could not be said that the Minister was
misled.
[103] The invalid condition ground relates to condition 2 which states that the 75
proposed guest suites/lodges shall not be occupied until the golf course, hotel and
clubhouse have been constructed “to an advanced stage” in accordance with the
approved plans to the satisfaction of the Department “or as otherwise may be agreed
in writing by the Department”.
[104] There are two reasons for invalidity of the condition, one being uncertainty
and the other being that it may be varied by agreement of the parties rather than by
application by the developer.
[105] The complaint of uncertainty relates to the words “to an advanced stage”. A
planning decision is only void for uncertainty “if it can be given no meaning or no
sensible or ascertainable meaning and not merely because it is ambiguous or leads to
absurd results” (per Lord Denning in Fawcett Properties v Buckingham CC [1961]
AC 636). The issue in the present case concerns the stage at which the lodges may be
occupied. “An advanced stage” suggests substantial completion as a sensible
meaning. The time of compliance cannot be determined in advance but that is not
conclusive. The precise stage in the development when it is sufficiently “advanced”
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is a matter of judgment but that does not invalidate the condition. The words used
are not such as to import uncertainty into the condition.
[106] The other words in issue are “or as otherwise may be agreed in writing by the
Department”. The words relate to any variation on the stage that occupation is
permitted and do not relate to variation of the approved plans. The provision that
this condition may be altered by agreement at a later date rather than by an
application, with the requirements of such a process, is impermissible. Where a
condition provided that a foodstore should not exceed a specified floorspace unless
otherwise agreed in writing with the planning authority, the Court removed the
clause permitting variation of the condition by agreement (R (Mid Counties Co-op
Ltd) v Wyre Forest DC [2009] EWHC 964 (Admin)).
[107] I propose to delete the tailpiece to condition 2, namely the words “or as
otherwise may be agreed in writing by the Department”. The deletion does not alter
the substance of the condition but will require any variation to be effected by way of
application by the developer.

(5) Precedent.
[108] The applicant’s ground is that the respondent acted irrationally in
concluding that the permission would not act as a precedent for further proposals to
come forward.
[109] The North Area Plan Team had considered a grant of planning permission
for the proposed development to represent a precedent that would be “very high and
widespread”. However the Department concluded that the precedent value of the
grant of permission would not be significant. This conclusion was reached on the
basis that the proposal was unique and would provide distinctive benefits to the
local economy and tourism industry at a time when golf tourism had been given a
high priority. The applicant contends that it is irrational to recognise the precedent
effect but to classify it as not significant. This is the kind of judgment that must be
made in every case. The Departments position could not be said to be irrational.

(6) Public Inquiry.
[110] The applicant’s ground is that the respondent failed to make proper enquiry
into the exercise of the power to hold a public inquiry.
[111] The applicant says that there was no evidence of briefing the Minister on the
decision not to hold a public inquiry. Article 31 of the Planning (NI) Order 1991
provides a special procedure for major planning applications and the Department
applied article 31 to the present application. The Department may then hold a public
inquiry and take into account the report of the Planning Appeals Commission in
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deciding the application or issue a Notice of Opinion outlining the decision it is
minded to make before deciding the application. The Department’s Guidance on the
holding of a public inquiry indicates that the primary consideration is whether the
normal procedures will not be sufficient to enable the Department to have all the
required information to determine the application.
[112] The applicant requested the Department to hold a public inquiry and the
Minister was briefed on that request. The Department concluded that the normal
procedures would be sufficient to enable the Department to have all the required
information to determine the application. Ultimately the recommendation to the
Minister was to proceed by Notice of Opinion, a recommendation that clearly was
accepted. The Minister was aware of the issue about the holding of a public inquiry.
There are no judicial review grounds for setting aside the decision not to hold a
public inquiry.

(7) Reasons.
[113] The applicant’s ground is that the respondent erred in law by failing to give
any or adequate reasons for the decision to grant permission. The applicant contends
that the Department’s position on specified issues was not explained, namely the
absence of consultation with UNESCO, the economic and tourism benefits overriding
environmental impact, the absence of a tourism accommodation condition, the
precedent effect and the absence of a Public Inquiry.
[114] Lord Brown stated the position in South Bucks DC v Porter [2004] 1 WLR
1953 as follows –
“The reasons for a decision must be intelligible and they
must be adequate. They must enable the reader to understand
why the matter was decided as it was and what conclusions
were reached on the "principal important controversial issues",
disclosing how any issue of law or fact was resolved. Reasons
can be briefly stated, the degree of particularity required
depending entirely on the nature of the issues falling for
decision. The reasoning must not give rise to a substantial
doubt as to whether the decision-maker erred in law, for
example by misunderstanding some relevant policy or some
other important matter or by failing to reach a rational decision
on relevant grounds. But such adverse inference will not
readily be drawn. The reasons need refer only to the main
issues in the dispute, not to every material consideration. They
should enable disappointed developers to assess their prospects
of obtaining some alternative development permission, or, as
the case may be, their unsuccessful opponents to understand
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how the policy or approach underlying the grant of permission
may impact upon future such applications. Decision letters
must be read in a straightforward manner, recognising that
they are addressed to parties well aware of the issues involved
and the arguments advanced. A reasons challenge will only
succeed if the party aggrieved can satisfy the court that he has
genuinely been substantially prejudiced by the failure to
provide an adequately reasoned decision”
[115] The reasons for the decision were outlined in the submission to the Minister,
the authorisation for the grant of planning permission, the press release of 21
February 2012, the radio interview of that date and the statement to the Northern
Ireland Assembly on 28 February 2012. The applicant was closely involved
throughout the process and familiar with the issues. It is correct that the various
statements about the decision do not articulate the reasoning on the issues specified
by the applicant. I do not accept that the reasons given were inadequate. They were
sufficient to enable the applicant to assess the decision and decide whether to mount
a challenge. The applicant was not substantially prejudiced by the manner in which
the decision was articulated.
Conclusion.
[116] Accordingly, subject to deleting the tailpiece from condition 2 of the grant of
planning permission, namely the words “or as otherwise may be agreed in writing
by the Department”, I am not satisfied on any of the applicant’s grounds for judicial
review.
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TREACY J
[1]
The applicant in this case is William Young of Greyabbey, County Down and
he seeks leave to challenge the decision of the planning division of the Department
of Environment for Northern Ireland in respect of the grant of a planning permission
whose number is X/2010/0628/F which was granted on 6 July 2011. That
application was for a dwellinghouse on farmlands at an adjacent property at
Carrowdore Road, Greyabbey. The site is located within the countryside and the
proposal was subject to the detailed policy tests set out in PPS21 and related
supplementary guidance. The most relevant policy in this case is policy CTY10
entitled ‘Dwellings on Farms’ which provides amongst other things as follows:“Planning permission will be granted for a
dwellinghouse on a farm where all of the following
criteria can be met:
(a)

The farm business is currently active and has
been established for at least 6 years;”

[2]
The applicant’s case is that there has been no active farm business on the
subject site and that it does not meet the criteria stipulated in CTY10. This finds
expression in paragraph 5.7 of this order 53 statement and I also refer without
quoting to paragraph 7 to 14 of the applicant’s grounding affidavit which includes
the contention that the planning officer’s site visit reports are inconsistent with the
actual condition of the subject lands. The applicant contends that there is no active
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farm business and that the condition of the land would not satisfy the eligibility
criteria.
[3]
Turning again to CTY10 under a section entitled ‘Justification and
Amplification’ the following paragraphs appear.
“5.37. In recognition of changing farming practices
and to help support rural communities it is
considered that there is a continuing need for new
dwellings on farms to accommodate both those
engaged in the farm business and other rural
dwellers.
5.38. New houses on farms will not be acceptable
unless the existing farming business is both
established and active.
The application will,
therefore, be required to provide the farm’s DRD
business ID number along with other evidence to
prove active farming over the required period.”
I interpose that in the present case such a business number was provided in support
of the application for planning permission.
“5.39. For the purposes of this policy “agricultural
activity” refers to the production, rearing or growing
of agricultural products including harvesting,
milking, breeding animals and keeping animals for
farming purposes, or maintaining the lands in good
agricultural and environmental condition. This is line
with EU and DRD regulations; Article 2 of European
Council Regulation (EC) No 73/2009.”
[4]
The proposed respondent considered the application and granted planning
permission on 6 July 2011. The considerations are recorded in the case officer’s
detailed site report dated 4 May 2011 and on page 3 of that report he sets out the
definition of agricultural activity which I have just read from paragraph 5.39 of
CTY10 and he then goes on to state:“From both the information received from DRD and
the initial site inspection it appears that the lands
have been maintained to a good agricultural and
environmental condition which is in line with all
required regulations outlined in Article 2 of the
European Council Regulations.
A further consultation was issued on DRD following
a letter of objection which suggested that the lands
had neither been farmed nor rented since 2002. In
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response to this DRD indicated that there is a related
business ID number but no single farm payment or
any other scheme has been claimed over the last six
years. Under CTY10 this sub criteria is, however, not
required for planning permission to be granted.”
[5]
On page 4 the case officer records the objections which were received to the
planning application which included the contention that agricultural activity had not
occurred on the subject lands for some time. It having been indicated that no crops
had been grown on the site, there was no livestock on the lands and that the lands
had deteriorated to scrub.
[6]

In his consideration of the objections the case officer stated:“As outlined above the application is for a farm
dwelling and therefore has been assessed against
PPS21 and decision making process.
In both
responses DRD had indicated that there is an
associated farm business number which is one of the
requirements outlined under CTY10 and that the
policy test for an active farm has been met.”

And he then goes on to recommend approval. In his recommendation section he says
that due to the proposal fulfilling the criteria set out in the above mentioned policy
CTY10 and a detailed assessment of all objections he recommended approval.
[7]
The objections were further considered by the development management
group on 25 May 2011 and they agreed with the recommendation. It appears to have
been further considered and approved on 20 June 2011 and in a file note dated 1 July
2011 Jim Coates SPTO stated:“Site inspected on 1 July 2011. While the grass on the
holding has not been recently cut the field boundaries
are intact and have not been subject to any apparent
damage or neglect. Also the field gates are in good
repair.”
Taking these factors into account the opinion of the
case officer and of the development management
group that agricultural activity is currently being
carried out due to the land being maintained in good
agricultural and environmental condition is in my
view correct and complies with part (a) of policy
CTY10 of PPS21.”
[8]
The unanimous judgment, therefore, of all the officials who dealt with the
impugned planning application is that it satisfied the requirements of CTY10 namely
that the land had been maintained in good agricultural and environmental condition.
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The applicant’s objection to the contrary were fully considered and rejected and I see
no public law basis for interfering with the assessment of those entrusted with this
task. In reality the applicant’s judicial review is an impermissible attempt to
challenge the merits of the planning judgment of the proposed respondent.
Although it did not feature in the applicant’s order 53 statement and no application
to amend was made the applicant also sought to argue that the assessment that the
land was in the relevant condition was outwith the expertise and training of the
relevant officials. Aside from the fact that it was never pleaded there is nothing
whatsoever to support or justify this assertion. Accordingly the applicant has not
made out any arguable case for leave and the application must be dismissed.
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Introduction
[1]
The applicant appealed against an enforcement notice dated 9 December 2009
in respect of the unauthorised erection of a building at 198 Legavallen Road
Dungiven. By this judicial review the applicant challenges the decision of the PAC
dated 22 September 2010 dismissing the appeal and upholding the enforcement
notice.
[2]
The Planning Service issued two notices against the applicant relating to the
following breaches of planning control:
(a) Construction of the building without planning permission. The notice
required removal of the building, verandas, steps and railings which had
been constructed (“the operational development notice”);
(b) Use of the building as a dwelling house, without planning permission. It
required the cessation of its use as a separate dwelling house (“the
material change of use notice”).
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[3]
The applicant appealed against both enforcement notices. The PAC dismissed
the appeal against the operational development notice, which is the subject of the
present challenge, but allowed the appeal against the material change of use notice.
[4]
The applicant appealed against the enforcement notice under Art 69 of the
Planning (NI) Order 1991 (“the 1991 Order”). The appeal was brought on the
grounds set out in Art 69(3)(a), (d) and (f). Art69 (3) provides as follows:
“Appeal against enforcement notice
69.—...
(3) An appeal may be brought on any of the
following grounds (a)that, in respect of any breach of planning control
which may be constituted by the matters stated in
the notice, planning permission ought to be
granted or, as the case may be, that the condition or
limitation concerned in the enforcement ought to
be discharged;
…
(d) that, at the date when the notice was issued, no
enforcement action could be taken in respect of any
breach of planning control which may be
constituted by those matters;
…
(f)that the steps required by the notice to be taken
or, the activities required by the notice to cease,
exceed what is necessary to remedy any breach of
planning control which may be constituted by
those matters or, as the case may be, to remedy any
injury to amenity which has been caused by any
such breach ;.
...”
[5]
Ground (a) relates to planning merits; Ground (d) relates to whether or not a
building is immune from enforcement; Ground (f) relates to the proportionality of
the requirement to demolish and remove the building.
[6]
The Commissioner dismissed the appeal against the operational development
notice on all grounds and the reasoning for her decision is set out in her written
decision dated 22 September 2010. She has also sworn an affidavit in this judicial
review dated 28 February 2011.
[7]
The grounds of challenge in these proceedings raise a number of complaints
which fall into four broad categories:
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(i)
(ii)
(iii)
(iv)

Whether the building was immune from planning enforcement;
Alleged inconsistency between the decisions on the operational
development appeal and the material change of use appeal;
Alleged misapplication of planning policy; and
A proportionality argument that enforcement did not require
complete removal of the building.

Immunity from Planning Enforcement
[8]
This ground of challenge arises out of the applicant’s appeal under Art 69(3)
(d). The enforcement notice was served on 9 December 2009. The applicant claimed
that the building was immune from enforcement since the relevant building
operations were “substantially completed” by the end of November 2005 in excess of
the four year period prescribed by Art 67B(1) of the 1991 Order for commencing
enforcement action. It was common case that if the building was substantially
complete on 9 December 2005 it would be immune from enforcement action. Art 67B
(1) provides:
“Where there has been a breach of planning control
consisting in the carrying out without planning
permission of building, engineering, mining or
other operations in, on, over or under land, no
enforcement action may be taken after the end of the
period of 4 years beginning with the date the
operations were substantially completed.”
[9]
The PAC hearing took place on 15 July 2010 at Limavady Council Offices. On
the morning of the hearing the Commissioner paid a visit to the development site
and carried out an inspection. She carried out a second site visit on the afternoon of
the same day following the hearing of the appeal.
[10] The statement of case submitted by the department indicated that the
applicant’s home had been visited by planning officials on 7 November 2005 for the
purposes of a site inspection for an unrelated planning application and that it was
during this visit the construction of the building had first been noticed. A
photograph taken on that occasion was included within the department’s statement.
That photograph revealed that the shell of the building had been constructed and
roof joists were in place. It is clear from that photograph, as the Commissioner has
averred, that the building was incomplete at this stage. A subsequent photograph
dated 28 February 2006 was also included in the department’s case giving an insight
into the amount of work carried out after the first photograph. The Commissioner
has stated the work would have included completion of the roof covering,
construction of a chimney, fixing of external wooden cladding, attachment of doors
and windows, external veranda and railings.
[11] There had been debate during the hearing before the Commissioner about the
date on which the first photograph was taken by the department. This finding was
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challenged by the applicant in these proceedings but I consider that it is legally
unassailable. As set out in her decision, and repeated in her affidavit, the
Commissioner accepted that the photograph was an accurate representation of how
the building appeared on 7 November 2005 and that this was based upon the
evidence provided by the department and the inconclusive evidence of the applicant
to the contrary.
[12] The Commissioner has averred that as a result of her visit she had been able
to see for herself the extent of the structural finishing within the building on the day
of the hearing. She has averred at para 12 that there were mains water and electrical
supply fittings. The building was glazed. The downstairs consisted of
living/playroom area with a fireplace, a kitchen and a storage area. The upper level
had a vacant room which she took to be a bedroom. She said that the building was
plainly habitable and had been both designed and finished to be used as living
accommodation. She formed the impression about the amount of work which would
have been required to complete the building in light of the extent of its construction
on 7 November 2005. She asked the applicant how long it would have taken to
complete construction from that condition as shown in the photograph of 7
November 2005. He apparently replied that with four or five men working fast it
could happen within two weeks. However, as the Commissioner has noted, he did
not say that this is what had actually happened nor did he provide evidence of how
many men worked on the building or during what period.
[13] In her written decision and in her affidavit the Commissioner sets out and
deals with the evidence relied upon by the applicant – see, for example, paras13-17
of her affidavit. At para18 she states as follows:
“Ultimately, I was faced with the question of
whether this building was substantially completed
by the 9th December 2005. There was no question
that the construction of the building represented a
breach of planning control, since no planning
permission had been obtained and the appellant
bore the burden of proof to establish that it was
immune from enforcement. Contrary to the
averments made by [the applicant] ... I considered
fully all of the evidence which he presented during
the appeal. However, taken cumulatively in
conjunction with the evidence produced by the
department, I was not satisfied on the balance of
probabilities that the building was substantially
complete by the date asserted by [the applicant].
The department’s photographic evidence gave a
clear and objective depiction of the building’s
condition on 7 November. I had a good idea from
my own visit how much work remained
outstanding and I was not satisfied by the totality
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of evidence adduced by [the applicant] that it had
been substantially completed by the date he
asserted (late November 2005) or the relevant date
of 9th December 2005.”
[14] At the heart of each of the applicant’s grounds of challenge on the immunity
issue is the contention that the Commissioner did not give proper consideration to or
misunderstood individual items of evidence which were adduced by the applicant in
support of his case. As the respondent points out the applicant does not assert that
the Commissioner left any of these issues out of account. Rather it is asserted that
incorrect weight was attached to them. Therefore, unless it is established that the
respondent strayed into irrationality or perversity in its assessment of the evidence,
this aspect of the challenge is bound to fail.
[15] The consideration which the Commissioner gave to the various items of
evidence is set out in her decision and in her affidavit and I have already set out her
general conclusion above. The onus of proof was on the applicant to make good his
claim on the balance of probabilities that the building operations were substantially
complete on the relevant date. In my view it was plainly rational for the
Commissioner to have concluded, as she did, that she was not satisfied by the
totality of the evidence that the building was substantially completed.
[16] In respect of the Commissioner’s consideration of the “snagging list”
numerous criticisms were mounted. This was of course but one item of evidence in
the overall picture. Whilst the authenticity of the document may not have been
directly challenged it is clear that the nature and manner of its introduction might
affect the weight to be attributed to it. As the Commissioner points out at para 15 of
her affidavit:
(a) the document was only produced on the morning of the appeal;
(b) had not formed part of the applicant’s statement of case; and
(c) there was no evidence from the man who apparently prepared the list.
[I interpose that given the importance that the applicant attaches to the
document it is somewhat surprising that it did not feature in his statement of
case]. In any event, the Commissioner stated at para15 as follows:
“Based upon my inspection, it was clear that this
building was indeed intended to be habitable
living accommodation. Its completion involved
much more than the construction of the shell and a
roof. It was my view that the snag list referred to
aspects of the building which were necessary for
use as a habitable building and that these were
unfinished by January [2006] since the contractor
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clearly still had work to do. While the snag list
added to the overall evidential picture, again I
found that it was not conclusive that the building
was substantially completed on the relevant date ...
On the contrary it suggested that work was still to
be completed in January.”
[17] In my view this was an approach and an assessment which the Commissioner
was plainly entitled to come to and I see no basis for impugning this aspect of her
determination. Little weight would ordinarily attach to a document produced in
such a manner. [Indeed if resource implications allowed the provenance and
authenticity of such a document might require very careful scrutiny]. The
Commissioner cannot, in my view, en route to an overall assessment of the totality of
the evidence relied upon, be faulted for saying that the document was “not
conclusive”. Her judgment that the document was “not conclusive” was a finding
that she was perfectly entitled to make in the circumstances. Her observation in the
final sentence of para 15 that there was still work to be completed in January 2006
was undoubtedly correct.
[18] In reliance on para 15 the applicant contended that the Commissioner had
applied two different tests, namely whether the building was “habitable” and
whether “the contractor clearly still has work to do” and neither of these alleged
tests represented the correct approach in law or on the facts of the case. The attempt
to extrapolate from para 15 the contention that the respondent applied two incorrect
tests is contrived. In reality what the applicant is seeking to do is to disguise an
attack on the respondent’s factual assessment by claiming misconstruction. It is plain
from, inter alia, para5 of her decision and para18 of her affidavit that she addressed
her mind to the correct question namely whether the applicant had persuaded her
on the balance of probabilities on the evidence that the building was substantially
complete by the relevant date (9 December 2005). I see no warrant for the contention
that she did anything other than reach a factual assessment on the evidence, which
she was plainly entitled to do, as to whether the building operations were
substantially completed by the relevant date.
[19] Nor do I accept, as the applicant has submitted, that the Commissioner
misconstrued the phrase “substantially completed”. The leading authority on the
meaning of “substantially completed” is Sage v Secretary of State for the
Environment [2003] 2 All ER 689. A copy of this judgment was referred to during the
appeal hearing and contained within the applicant’s statement of case.
[20] In Sage the local authority, as the relevant planning authority, issued and
served on the claimant an enforcement notice under the relevant legislation
informing him that the authority considered that he was in breach of planning
control in partially erecting a dwelling house and they required its removal. Besides
applying for a planning permission ex post facto the claimant appealed on the ground
that the notice had been served outside the four year time limit permitted by the
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equivalent provision of the English legislation. He contended that the date on which
the operations were substantially completed meant the date after which the building
work remaining to be done would no longer itself involve a breach of planning
control, because, if taken on its own, it would not require planning permission. The
authority argued for a holistic instruction, asking: had the building been
substantially completed and, if so, when? The inspector decided in favour of the
authority and upheld the notice. The Judge in the Court of Appeal decided in favour
of the claimant and held that the building operations were complete when those
activities which required planning permission were complete. The local authority
appealed.
[21] The House of Lords found that when determining whether a development
was “substantially completed” it was necessary to adopt a “holistic approach”. This
involved identifying in the first instance the nature of the development and the use
to which the developer intended to put it. Lord Hope stated:
“(6) ... What this means, in short, is that regard
should be had to the totality of the operations
which the person originally contemplated and
intended to carry out. That would be an easy task if
the developer has applied for and obtained
planning permission. It would be less easy where,
as here, planning permission was not applied for at
all. In such a case evidence to what was intended
may have to be gathered from various sources,
having regard especially to the building’s physical
features and its design.
(7) If it is shown that all the developer intended to
do was to erect a folly, such as a building which
looks from a distance like a complete building – a
mock temple or a make believe fort, for example –
what was always meant to be incomplete, then one
must take the building when he has finished with
it as it stands. It would be wrong to treat it as
having a character which the person who erected it
never intended it to have. But if it is shown that he
has stopped short of what he contemplated and
intended when he began the development, the
building as it stands can properly be treated as an
uncompleted building against which the four year
period has not yet begun to run.
(8) It must be emphasised that it is not for the
inspector to substitute his own view as to what a
building is intended to be for that which was
intended by the developer. But that was not what
7

the inspector did in this case. It was not just that
the building looked to him like a dwelling house
that was in course of construction. His conclusion
was supported, in his view, by an application
which Mr Sage had made in 1994 to use the
building for tourist accommodation and by his
finding that that remained Mr Sage’s stated
intention. These matters were relevant to the
question which he had to decide, and in my
opinion he was entitled on the facts which he
found to reach the conclusion which he did.”

[22] The purpose for which the applicant constructed the disputed building was
explained by him in his appeal form and in his statement of case. In his appeal form
he stated:
“It is the opinion of the applicant that the summer
house [as he then designated it] being an extension
to his own domestic dwelling (albeit a separate
structure) should have been granted planning ...
The summer house is used by the applicant and
family particularly in summer, as overflow
accommodation. This is not a separate residential
dwelling.” [My underlining]
[23]

In his statement of case at para5.2 the applicant stated:
“This building is not ancillary accommodation as
set out in para 2.10 of the addendum to PPS 7. It is
only very occasionally used as sleeping
accommodation for visitors to the main house (circa
3-4 times per year).”

[24] Whether or not building operations are substantially complete is a matter of
fact and degree. The onus of proof of establishing immunity lay upon the applicant.
It was incumbent on him to present material of sufficient weight as to persuade the
decision maker that at the relevant date building operations were substantially
complete. There was, in fact, ample material not least the telling photograph of 7
November to underscore her perfectly rational conclusion that the applicant did not
discharge this burden.
[25] The applicant’s contention that the Commissioner misconstrued the phrase
“substantially completed” is, I fear, an impermissible attempt to disguise what is in
substance an irrationality challenge by claiming illegal misconstruction.
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[26] The applicant had submitted that the Commissioner had applied two
different tests, namely whether the building was “habitable” and whether “the
contractor clearly still has work to do”. Neither of these tests it was said represented
a correct approach in law. For the reasons given above I have already rejected as
contrived the attempt to extrapolate the impugned “tests”.
[27] In any event the holistic approach to “substantial completion” mandated by
Sage requires regard to be had to the totality of the operations which the applicant
originally contemplated and intended to carry out. The Commissioner, far from
applying different and incorrect tests [to what is an evidenced based assessment of
fact and degree as to whether building operations were “substantially completed”],
took the holistic approach mandated by Sage.
Inconsistency between the operational development and the material change of
use appeal decisions
[28] The applicant contended that the respondent’s decisions on these two appeals
were inconsistent. This contention may stem from a confusion on the part of the
applicant as to the use of land for ancillary purposes and the substance of the
planning policy which is applicable in the event that the use also involves
operational development such as a new building.
[29] The material change of use notice identified the relevant breach of planning
control to be an unauthorised use of the building as a dwelling. The notice required
the cessation of its use “as a separate dwelling unit”. In the course of the appeal
hearing the department withdrew from this assertion and accepted that it was not in
fact used as a separate dwelling, albeit it was capable of such use. This issue was not
the subject of further dispute at the hearing and it was also agreed that if the deemed
planning application succeeded for retention of the building that it would be
appropriate to attach a condition requiring that any use of the building as
accommodation must be ancillary to use of the main house.
[30] The Commissioner pointed out that it was clear to her from the information
presented during the appeal and her own inspection that the building had been
constructed within the garden of the existing dwelling house. She formed the view
that while the building was clearly habitable and capable of being used as a separate
dwelling it was not in fact used as a separate dwelling and that its use as additional
accommodation and living space was ancillary to the use of the main house as a
dwelling. Accordingly, it constituted a use which was ancillary to the permitted use
within the same residential curtilage and did not constitute a material change of use.
It was for that reason that she allowed the appeal.
[31] The acceptance by the department in the material change of use appeal that
the building was not in fact used as a dwelling was not therefore, as the respondent
correctly concluded, determinative of the applicable planning policy. I therefore
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reject the contention that there was any inconsistency in the Commissioner’s
approach.
Planning Merits
[32] The rejection of the application on planning merits is challenged on a number
of grounds set out in the Order 53 Statement at para 3 (f)(i)-(vi). In its decision the
PAC ruled against the applicant on planning merits in the following terms:
“(6) In respect of the planning merits the planning
service presented four draft reasons for refusal
relating to the creation of a separate unit of
accommodation, the design of the building, its
effect on the rural character and the prejudice to the
safety and convenience of road users. From the
evidence submitted and the discussions at the
hearing a further issue to be considered is the
acceptability of ancillary accommodation of the
scale and location as presented by the
development.
(7) At the appeal site it was agreed that the
development did not relate to a separate unit of
accommodation from the dwelling at 198
Legavallen Road. It was accepted with a condition
stating that the building will only be used for
ancillary residential purposes in connection with
the main dwelling would be reasonable and
necessary to prevent the creation of a separate
dwelling on the site. On the basis of this condition
the department withdrew their first and fourth
draft reasons for refusal in respect of the creation of
a separate unit of accommodation.
(8) The building was located in the countryside.
Policy CTY1 of Planning Policy Statement 21 –
Sustainable Development in the Countryside
(PPS21) states that planning permission will be
granted in the countryside for an extension to a
dwelling house where it is in accordance with the
addendum to Planning Policy Statement 7 –
Residential Extensions and Alterations (aPPS7).
Policy EXT1 sets out criteria for residential
extensions and alterations and states that the
guidance set out in Annex A will be taken into
account when assessing proposals against this
criteria.
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(9) The appellant stated the purpose of the
building is a summer house/pavilion and is used as
family play room providing extra accommodation
incidental to the enjoyment of the main dwelling.
The building in its form constitutes more than a
garden room or gazebo as the building has its own
kitchen, bathroom, playroom and bedrooms areas,
and could be used as self contained
accommodation. Para2.8-2.11 Annex A of aPPS7
must be taken into account in the assessment of
this proposal.
(10) The building is subordinate to the main
dwelling and its function is supplementary to the
use of the existing residence ... The guidance
indicates that additional accommodation should
normally be attached to the existing property and
be internally accessible. In this case the appeal
building is physically separate from the main
dwelling. Planning permission ... has been granted
for an extension to the main dwelling. There is no
reason why an extension to the main dwelling is
not practicable. The guidance further states that the
“construction of a separate building, as self
contained accommodation within the curtilage of
an existing dwelling will not be acceptable, unless
a separate dwelling would be granted permission
in its own right”. The department confirmed that
the development would not be permitted as a
dwelling it its own right, this was not disputed by
the applicant. All in all as the building does not sit
favourably within the guidance specified as to
what constitutes ancillary accommodation for
additional living space in respect of a residential
extension or alteration.
(11) The scale, massing of the building is
sympathetic
to
the
main
dwelling.
Notwithstanding, that the suburban design of the
dwelling as 198 ..., the design of the building and
external materials depicting the appearance of a log
cabin is not in keeping with the built form of the
main property. The removal of the veranda would
not be sufficient to address the inappropriate
appearance of the building at this location. The
building when viewed from the surrounding area
along the lane would further detract from the rural
11

character of this area. The development fails to
meet criterion (a) of Policy EXT1 and the guidance
set out in Annex A in relation to ancillary
accommodation. The failure of the proposal to meet
Policy EXT1 of APPS7 means that the development
does not sit favourably with Policy CTY1 of PPS21.
The department’s objections in terms of design and
impact on rural character are therefore sustained.
The appeal on ground (a) fails and the deemed
application is refused.”
[33] The building is located within the open countryside and therefore falls to be
considered under PPS21. Policy CTY1 of PPS21 sets out the types of development
which are considered to be acceptable in the countryside. These include an
“extension” to a dwelling house where it is in accordance with the Addendum to
PPS7. Policy EXT1 of the Addendum relates to “residential extensions and
alterations” and sets down four criteria which must all be met before planning
permission will be granted. The “justification and amplification” section of the
policy (paras 2.8-2.11) makes clear that it is also of application to proposals for the
development of “ancillary accommodation” which is both attached to or separate
from the existing property.
[34] As the Commissioner has explained it was her view that the applicant’s
development proposal fell to be considered as ancillary accommodation and within
Policy EXT1. Normally the accommodation should be physically attached to the
existing property with internal access. It also however recognises that permission
can be granted for detached ancillary accommodation. The policy makes clear that a
number of issues are material to the planning decision in those circumstances,
including whether an extension of the existing building is “practicable”, whether the
proposal involves the conversion of an existing outbuilding and also the scale of the
proposed accommodation. The Commissioner took these matters into account in
arriving at her decision and expressed the view that extension of the existing house
was practicable since planning permission had been granted for such an extension.
[35] Furthermore, 2.10 of the amplification and justification section also contains
the following paragraph:
“... The construction of a separate building, as self
contained accommodation, within the curtilage of
an existing dwelling house will not be acceptable,
unless a separate dwelling would be granted
permission in its own right. Other proposals for
ancillary residential use which are clearly
incidental to the enjoyment of the property, such as
a garden room or a gazebo will be treated on their
merits within the terms of the policy (i.e. EXT1).”
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As para 10 of her decision stated the fact that the development would not be
permitted as a dwelling in its own right was not disputed by the appellant.
[36] The building/log cabin was constructed and the appeal was presented on the
basis that it was a detached building, providing self contained accommodation,
which was ancillary to the main dwelling. The Commissioner was therefore correct
(indeed obliged) to take account of the requirements of Policy EXT1 when
determining the deemed planning application. Accordingly I reject the contention
that the respondent applied an inept planning policy.
[37] The Commissioner formed the view that although the applicant’s building
was described as a “summer pavilion” it was more than simply a garden room or
gazebo. It was a substantial and fully fitted two storey building and was capable of
use as a separate dwelling unit and therefore for planning purposes fell to be treated
as self contained accommodation. It was not disputed by the applicant that the
building would not qualify for planning permission as a separate dwelling and for
this reason she did not consider that the proposal satisfied the policy. She also
correctly rejected any alleged inconsistency between her approach to this issue and
her determination of the material change of use appeal. The guidance on Policy
EXT1 makes clear that the planning permission for detached but self contained
accommodation should be determined by reference to the same policy
considerations as are applicable to a proposal for a separate dwelling, even if it is
intended to be used as accommodation ancillary to the main property.
[38] Even if the building had been acceptable in principle as ancillary
accommodation it would still have to satisfy the identified criteria in Policy EXT1
including criterion (a),which, in her judgment, it did not.1. Although the scale and
massing were held to be sympathetic to the main dwelling the respondent
considered that the design and external materials were not in keeping with a house
nor were they sympathetic to the surrounding rural character of the area. She also
considered that they were not consistent with the design guidance set out in Annex
A of the policy. At para 26 of her affidavit she states that contrary to the assertion
made by the applicant she did have regard to the design guidance set out in Annex
A. She states that although she had not made specific reference to parasA11-A13 she
was aware of and considered their content in reaching her decision. She took into
account the view of the building from the laneway which is private in the sense that
it does not form part of the public road network and is shared by more than one
other dwelling and is not exclusive to the applicant’s house. The applicant’s
contention that she failed to consider the design guidance in Annex A is confounded
by the fact that she plainly refers to it in her decision at paras 9 and 11 and, as
already noted, expressly avers that she took it into account. In these circumstances
the contention that the guidance was left out of account is not sustainable.

“(a) The scale, massing, design and external materials of the proposal are sympathetic with the built
form and appearance of the existing property and will not detract from the appearance and character
of the surrounding area.”

1
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[39] Criterion (a) of policy EXT1 calls for the exercise of planning judgment which
may only be challenged on Wednesbury grounds. The Commissioner visited the site,
inspected both dwellings and formed a judgment. She also observed the house from
different vantage points on the laneways and access routes surrounding the house.
Her judgment that the log cabin was not sympathetic was not irrational. The
photographs of the completed development and surrounding environment are
certainly not discordant with the judgment which the Commissioner formed.
[40] The Court has also been informed that since the appeal decision issued the
PAC dismissed an appeal by the applicant against the refusal of retrospective
planning permission for the log cabin, that the applicant made a further application
for retrospective permission for the same structure which was also refused and that
the decision makers on each occasion concluded that this policy was relevant and
reached the same judgment that criterion (a) of EXT1 was not satisfied.
[41] As a development in the countryside the overarching policy framework is
PPS21. Policy CTY13 and CTY14 relate to the integration of the development into the
surrounding countryside and impact on rural character. Paras 5.60 and 5.81 of PPS21
states that the assessment of integration and the impact of a new building on rural
character will be judged from critical views along stretches of the public road
network, shared privately in ways serving existing or approved dwellings, public
rights of way and other areas of general public access or assembly. It is immaterial
whether the farm complex and dwelling the end of the lane are in the ownership of
the applicant’s family. The lane is a shared private laneway and, I accept, a
legitimate place from which to judge the visual impact of the building and its impact
on rural character.
Proportionality
[42] The statutory purpose of an enforcement action is prescribed by Art 68(a)(3)
and (4)2 of the 1991 Order. The enforcement notice must specify the steps required to
2

“Enforcement notices
68.—...
(3) There is a breach of planning control—
(a)if development has been carried out without the grant of the planning permission required in that
behalf in accordance with Part IV; or
(b)if any conditions or limitations subject to which planning permission was granted have not been
complied with.
(4) Where an enforcement notice relates to a breach of planning control consisting in—
(a)the carrying out without planning permission of building, engineering, mining or other operations
in, on, over, or under land; or
(b)the failure to comply with any condition or limitation which relates to the carrying out of such
operations and subject to which planning permission was granted for the development of that land;
or
(c)the making without planning permission of a change of use of any building to use as a single
dwelling-house; or
(d)the failure to comply with a condition which prohibits or has the effect of preventing a change of
use of a building to use as a single dwelling-house;
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remedy the breach of planning control by restoring the land to the condition it was
in beforehand or remedy any injury to amenity caused by the breach.
[43] In the present case the Commissioner found an objection in principle to the
building at para 10 of her decision. At para 11 she also found injury to amenity by
reason of the inappropriate appearance of the building and found that this could not
be addressed by the removal of the veranda. I accept the respondent’s contention
that the only means by which to remedy the breach, restore the land to the condition
it was in beforehand and remedy the injury to amenity was to require the removal of
the structure.
[44] In a similar vein moving the structure to another location would not remedy
the breach. In any event as the respondent has pointed out it would not be possible
to move the cabin since this would still require planning permission in the new
location. Accordingly I reject the submission of the applicant that the
Commissioner’s decision was, in any respect, unlawful and accordingly the
application for judicial review is dismissed.

it may be issued—
(i)in the case of a failure to comply with any condition or limitation which relates to the carrying out
of mining operations, only within the period of four years from the date on which that failure came to
the knowledge of the Department;
(ii) in any other case, only within the period of four years from the date of the breach.
...”
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Introduction
[1]
By this application the applicant challenges the grant of full planning
permission on 14 August 2014 by the respondent in relation to land at Carnbane
Way Newry (“the land”) for the “comprehensive mixed use development to include
1 No. food store, 70 No. light industrial/business units, 1 No. gatehouse, 1 No. coffee
shop, residential use (14 units), car parking, general landscaping and general site
works” (“the Permission”).
[2]
The applicant is a company limited by guarantee. Its membership is drawn
from the business community in Newry whose interests it represents. Its activity has
included promoting the physical development and regeneration of the City and its
commercial centre. The applicant, with other traders, strongly objected to the
proposals, on grounds including their conflict with Planning Policy Statement 5
(Retailing and Town Centres), in particular their likely impact on the vitality and
viability of Newry City Centre.
Background
[3]
The relevant factual background and the history of the consideration of the
planning application are set out at length in the affidavit of Philip Stinson, Principal
Planning Officer within the DOE, Planning and Local Government Group. Between
paras 4-49 he rehearses the decision making process and the circumstances in which
the Department reversed its earlier position and concluded that permission should
be granted for the Planning Application.
[4]
Planning Application reference P/2009/0163/F (“the planning application”)
was received by the Department on 12 February 2009. Its description was amended
on 19 February 2009. The planning applicant was the Hill Partnership.
The
application described the development in the following terms:
“Comprehensive mixed use development to include: 1
No. food store and automated petrol filling station, 1 no.
10 screen cinema complex, 5 No. restaurant units, 4 No.
office blocks, 66 No. light industrial/business units, 1 No.
coffee shop, residential use (29 Units), landscaped
parkland, car parking, general landscaping and general
site works.”
[5]
A positive EIA determination was made on 19 February 2009. The application
was accompanied by a number of environmental reports and the planning applicant
requested this to be treated as the environmental statement, subject to the
submission of a non-technical summary to fulfil the requirements of Schedule 4 of
the Planning (Environmental Impact Assessment) (NI) Regulations 1999. The
non-technical summary was submitted on 18 March 2009 to complete the
environmental statement.
[6]
The application was advertised in the Newry Reporter and the Armagh &
Down Observer on 5 March 2009, the Mourne Observer and the Rathfriland Outlook
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on 4 March 2009 in accordance with statutory requirements. The description of the
development used in the advertisements was that contained in the planning
application.
A separate advertisement under Regulation 12 the Planning
(Environmental Impact Assessment) Regulations (Northern Ireland) 1999 was placed
in the same newspapers on 29 April 2009 and 30 April 2009 and additionally in the
Crossmaglen Examiner on 28 April 2009.
[7]
The application was considered by the Department to be a major planning
application for the purposes of Article 31 of the Planning (NI) Order 1991. It
considered that the application would, if permitted involve a substantial departure
from the development plan for the area to which it relates, affect the whole of a
neighbourhood and consist of or include the construction, formation, laying out, or
alteration of a means of access to a trunk road or of any other development of land
within 67 metres of the middle of such a road, or of the nearest part of a special road.
The Department therefore, on 7 April 2009, served Notice under Article 31 of the
Order on the Hill Partnership. Article 31 was thereafter applied to the said
application.
[8]

A retail impact assessment was received by the Department on 15 July 2009.

[9]
The Department received an Economic Impact Assessment on 21 October
2009 prepared by PriceWaterhouseCoopers on behalf of the planning applicant. The
Department then undertook consultation with DRD Economics Branch (on
23 October 2013) who provided comments on the assessment on 22 February 2010.
Subsequently PriceWaterhouseCoopers provided a response to the comments made
by DRD Economics Branch on 3 March 2010.
[10] The Strategic Planning Division (‘SPD’) in a Development Management
Report (‘DMR’) on the 26th May 2010 recommended that the application be refused.
This was endorsed by the Management Board with a recommendation to refuse the
application forwarded to the then Minister for his consideration on 28 May 2010.
The recommendation was based on the grounds that the proposal would have a
detrimental retail impact on the vitality and viability of Newry city centre by
undermining its convenience shopping function, there was a viable alternative site
within the draft town centre boundary, there would be a loss of investment in
Newry City Centre and prematurity as the site was within an area designated as an
LLPA within the draft Banbridge Newry and Mourne Area Plan 2015 which the
proposal would adversely impact upon.
[11] The Minister requested on 9 July 2010 that the application be deferred until
such time when the Department was in a better position to advise on the availability
of an alternative site located within the draft Newry city centre.
[12] SPD prepared an addendum to the DMR on 16 March 2011 the purpose of
which was to provide an update on the alternative site, highlight potential
cumulative retail impact and outline the changes to the planning policy context since
the previous submission to the Minister of 28 May 2010 and provide a
recommendation on the application. The DMR recommended refusal and this was
endorsed by the Management Board. A further reason for refusal was added to
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those previously recommended in the DMR of 26 May 2010 based on PPS 4 Planning
& Economic Development that came into effect in November 2010. The proposal
was considered to be contrary to PPS4 as the application proposed Class B1 (a) office
use on a site zoned for industry in the draft plan.
[13] At a meeting on 15 August 2011 between the Department and the planning
applicant’s representatives, the Department highlighted areas of concern in relation
to retail impact including cumulative retail impact, impact on the LLPA, conflict
with PPS4 and assessment of alternative sites. There was a further meeting between
the Department and the planning applicant and his representatives on 16 December
2011. The meeting was to discuss the Departments concerns with the application
including the proposed offices, PPS5, the loss of open space and the impacts on the
LLPA. At this meeting it was agreed that the planning applicant would look to
revising the scheme. The Department accepted an amendment on 2 February 2012,
removing elements from the development from that initially submitted and also
increasing the number of light industrial units. The amended application described
was described in the following terms:
“Comprehensive mixed use development to include: 1
No. food store, 70 No. Light Industrial/Business Units, 1
No. Gatehouse, 1 No. Coffee Shop, Residential use (14
Units), car parking, general landscaping and general site
works.”
[14] The amended application was then advertised in the Newry Reporter, the
Mourne Observer and the Rathfriland Outlook on 29 February 2012 in the
Crossmaglen examiner on 28 Feb 2012 and in the Armagh and Down Observer on
3 March 2012. This was a combined Article 21 advertisement under The Planning
(Northern Ireland) Order 1991 and Regulation 12 of the Planning (Environmental
Impact Assessment) Regulations (Northern Ireland) 1999.
[15] The Department undertook a further round of consultation on the amended
application. This included NIEA Natural Environment Division (NIEA NED)
(previously NIEA Natural Heritage), NIEA Water Management Unit (“WMU”),
DRD Economics Branch and Invest NI.
[16] NIEA NED undertook a Test of Likely Significance (“ToLS”) and provided
consultation replies to the Department on 13 June 2012 and 4 July 2012.
[17] DRD Economics Branch replied on 17 February 2012 stating that their
previous response of 19 February 2010 still stood. Invest NI replied on 28 March
2012. NIEA WMU replied on 29 May 2012.
[18] The planning applicant wrote to the Department on 27 Dec 2012 requesting
that the application be held pending the submission of updated retail impact data.
[19] Mary MacIntyre, the then Director of SPD provided a submission to the
Minister on 11 April 2013 updating him on the position of the application. This
advised that the application had been amended to address the Department’s
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concerns in relation to the impact on the LLPA, loss of open space, retail impact of
the development on Newry City Centre and removal of the proposed offices. It also
highlighted that application P/2009/1490/F would cumulatively increase retail
impact on the centre and there was a viable alternative site.
[20] On 23 August 2013 the planning applicant wrote to the Department advising
that he would not be submitting any further information and requested the
Department progress with the determination of the application.
[21] In submissions to the Minister on 9 October 2013 and 15 October 2013, SPD
advised that they had made a recommendation to a former Environment Minister
that the application be refused and that the former Minister asked that the
application be deferred. The submission outlined that the application had been
amended to address the concerns in relation to the impact on the LLPA, loss of open
space, retail impact of the development on Newry City Centre and the removal of
the proposed offices. It stated that the retail impact on Newry city centre remained
an issue and that there was a potential alternative site within the city centre. The
submission also highlighted that the retail impact assessment may have to be
updated from the previous report of May 2010.
[22] The Minister and a representative from SPD met with the planning applicant
and his representatives on 8 November 2013. The submission to the Minister prior
to this meeting again set out that the Department had previously recommended to a
previous Minister that the application be refused. It again reiterated that retail
impact on Newry city centre remained an issue and that there was a potential
alternative site within the city centre. The submission also highlighted that the retail
impact assessment may have to be updated from the previous report of May 2010.
At this meeting the planning applicant set out the background to the application
including the Department’s concerns with the original application and how the
application had been amended to address these.
[23] A Development Management Report was prepared with a recommendation to
approve signed 12 May 2014. Senior Management endorsed the recommendation
and a submission was made to the Minister accordingly on 13 May 2014 with a
covering memo from the Acting Director of SPD, Simon Kirk.
[24] The Department considered that the amendment to the application removed
previous concern with regard to impact on the draft LLPA designation (BNMAP had
been adopted at this point). Removal of the offices meant no further conflict with
PPS4 and it lessened the impact on the open space.
It was clear from the
submissions to the Minister on 9 October 2013 and 15 October 2013 that the
application had a previous recommendation for refusal and also highlighted the
previous concerns of SPD. The Department considered that the amendment was
significant and altered the material considerations and balance of the overall
planning decision. The Department undertook a comprehensive review of the
application rather than solely focusing on the elements that the amendment
addressed.
[25]

On 29 May 2014 the Minister’s office advised SPD that the Minister had seen
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the submission of 13 May 2014 and had approved it. The Minister announced his
intention to approve the application in the press on 30 May 2014.
[26] The Notice of Opinion to approve issued on 10 June 2014. The planning
applicant accepted the Notice of Opinion to approve on 12 June 2014.
[27] On 11 June 2014, Newry & Mourne District Council wrote to the Minister to
advise that following a Council meeting on 5 June 2014 that the council no longer
supported the application, they expressed their objection to the granting of
permission and requested that the Minister reconsider his decision.
[28] The Applicant wrote to the Minster on 30 May 2014 requesting a meeting to
discuss the implications of his decision in addition to the meeting already scheduled
with the Minister with representatives of Newry Chamber.
[29] Margaret Ritchie MLA MP requested a meeting with the Minister, which was
scheduled for 16 June 2014, to include the Applicant and Northern Ireland
Independent Retail Trade Association, to discuss the Minister’s approval of the
proposed development.
[30] Deborah King wrote to the Minister on 12 June highlighting the issues they
wished to raise with the Minister at the meeting on 16 June 2014.
[31] Colleen Savage on behalf of Parker Green International - Dr W G O’Hare
wrote to the Minister on 12 June 2014 objecting to the application providing
quantitative evidence in respect of the assessment of loss of investment and
requesting that the new information be considered.
[32] Prior to his meeting on 16 June 2014, Mr Stinson briefed the Minister on the
current position with the application in light of the representations that had been
received.
[33] At the meeting of 16 June 2014 the Minister was passed a letter from
A&L Goodbody who act on behalf of ABP Food Group – Greenbank Industrial
Estate which objected to the proposal on the grounds of loss of investment. The
Minister was also passed a copy of the report which highlighted the areas that they
wished to discuss with the Minister. The Minister also accepted an invitation to visit
the area with representatives from the bodies present.
[34] Councillor William Burns wrote to the Minister on 14 June 2014 supporting
his decision to grant planning permission for the proposed development.
[35] The Hill Partnership wrote to the Minister on 17 June 2014 advising that they
felt there was overwhelming public support for the application. Councillor Jack
Patterson wrote to the Minister on 17 June 2014 affirming his support for the
application. Councillor Michael Carr as Group Leader of the SDLP Group in Newry
& Mourne District Council wrote to the Minister on 27 June 2014 to reaffirm the
Party’s support for the proposed development & decision to grant approval.
David Taylor wrote to the Minister on 21 July 2014 on behalf of the Ulster Unionist
Party Grouping reaffirming his party’s support for the application and encouraging
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the Minister to stand by the decision to approve the application.
[36] Prior to his site visit on 21 July 2014 Mr Stinson again briefed the Minister, at a
meeting to discuss all Article 31 applications at that time, on the latest position and
advised of any new matters that had been raised in the intervening period. The
Minister then met with representatives from the Applicant on 25 July 2014, in
Newry.
[37]

The Minister also met with Hill Partnership representatives on 24 July 2015.

[38] The Applicant wrote to the Minster on 28 July 2014 following the Minister’s
visit to Newry on 25 July 2014 highlighting their grounds for objection (loss of
investment, loss of jobs, retail impact and potential incremental erosion of use of
industrial units).
[39] An Addendum to the Development Management Report dated 19 August
2014 was prepared outlining the issues raised in the interim from the DMR of
13 May 2014. The case officer also produced a series of notes to inform the
Addendum to the DMR.
[40] A submission dated 19 August 2014 was made to the Minister to determine if
planning permission to approve should be issued. The Minister’s office replied on
19 August 2014 confirming that the Minister had seen and read the submission and
the Addendum of 19 August 2014 and was content for the application to proceed to
approval. The Decision Notice issued on 19 August 2014.
Order 53 Statement
[41]

The applicant sought the following relief:
a.
an order of certiorari to bring up to the
Honourable Court and quash the decision of the
Respondent dated 19th August 2014 (ref. P/2009/0163/F)
b.
a declaration that the Respondent acted in breach
of the EIA Regulations by failing to assess the cumulative
effects of the proposals;
c.
a declaration that the Respondent acted in breach
of the Habitats Regulations by failing to assess whether
the proposals would, in combination with other projects,
be likely to have a significant effect on the Carlingford
Lough SPA;
d.
a declaration that the said decision is unlawful,
ultra vires and of no force or effect;
e.
an order for mandamus to compel the Respondent
to adjudicate upon and re-determine the application for
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planning permission (ref. P/2009/0163/F) in a proper
and lawful manner;
...”
[42]

The grounds on which the above relief is sought are in summary:
(i)

Ground 1 – that the Respondent acted unlawfully and in breach of ‘the
Habitats Regulations’ by failing to consider the in-combination effects
of the proposals and other projects;

(ii)

Ground 2 – that the Respondent acted unlawfully and in breach of ‘the
EIA regulations’ by failing to assess the cumulative effect of the
proposals;

(iii)

Ground 3 is no longer pursued;

(iv)

Ground 4 - the Respondent failed to grapple properly with the
question of the impact that the proposals would have on the city centre
of Newry in accordance with PPS5;

(v)

Ground 5 – that the respondent acted irrationally in giving
determinative weight to claim to the claimed economic benefits;

(vi)

Ground 6 – the respondent failed to adhere to the requirements of ‘the
1991 Planning Order’ by failing to refer to the proposed bridge over the
River Newry when advertising the application;

(vii)

Ground 7 – that the Respondent erred in failing to refer the application
as a significant or controversial matter to the Executive Committee
under the Northern Ireland Act 1998.

[43] I set out below how each of the grounds pleaded were set out in the Order 53
Statement:
“Ground 1: failure to comply with the Habitats
Regulations
2. The Respondent acted unlawfully and in breach
of the Habitats Regulations by failing to consider the
in-combination effects of the proposals and other
projects:
a.
Regulations 43(1) and 49(1) of the Habitat
Regulations required the Respondent, before
granting the impugned permission, to
consider whether it was likely to have a
significant effect on the Carlingford Lough
SPA (either alone or in combination with
other plans or projects) and if so to make an
appropriate assessment of the implications
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b.

c.

d.

e.

f.

for the site in view of that site’s conservation
objectives;
the ecological assessment within the
environmental statement acknowledged that
such an assessment would have to be carried
out;
NIEA prepared a test of likely
significance (“TOLS”) dated 22nd May 2012
which
acknowledged
the
potentially
significant effects of the proposals arising
from polluting matter entering the Newry
River or Canal and flowing into the SPA;
The TOLS concluded that the relative
distance of the land from the SPA and the
tidal nature of the Lough would make
dilution and mixing highly likely such that
significant effects would be unlikely to arise;
and that “in combination effects are
considered unlikely”;
However, the assessment failed to
identify whether or if so to what extent other
projects were taken into account as part of
the necessary in-combination assessment;
and in particular failed to consider the
implications of projects which were granted
permission after the TOLS was carried out,
including the development of a Tesco food
store at Downshire Road, an extension to the
Quays shopping centre and the approved
redevelopment of land at the Greenbank
Industrial Estate;
The Respondent failed to base its decision
on sufficient information or inquiry about
whether the proposals would have
significant in-combination effects on the SPA
to require an appropriate assessment.

Ground 2:
Regulations

failure

to

comply

with

the

EIA

3. The Respondent acted unlawfully and in breach
of the Planning (Environmental Impact Assessment)
Regulations
(Northern
Ireland)
1999
(as
amended)(“the EIA Regulations”) by failing to assess
the cumulative effects of the proposals:
a.
Regulation 4(1) of the EIA Regulations
prohibits the grant of planning permission
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for EIA development without consideration
of environmental information;
b.
By Regulation 2(2) and Part 1 of Schedule 4,
environmental information includes the
“environmental statement,” which means a
statement that includes “a description of the
likely significant effects of the development
on the environment, which should cover the
direct effects and any…cumulative…
effects”;
c.
The Respondent erred in granting the
impugned Permission in reliance upon an
environmental statement which failed to
assess the potential effect of the proposed
development in cumulation with other
development;
i.
the ecological assessment within
the addendum to the environmental
statement acknowledged that the
application
site
is
ecologically
connected with the Carlingford Lough
SPA;
ii.
it stated that that proposals had the
potential to mobilise large quantities
of sediment within the Newry River
during the construction phase, with
associated effects on the SPA, but that
these could be mitigated by
appropriate construction methods;
iii.
however the assessment did not
consider the potential cumulative
effects on the Newry River arising
from other permitted developments in
the vicinity of the River, including
those identified above;
d.
The Respondent erred by failing to base its
decision on sufficient information or inquiry
about whether the proposals would be likely
to
have
significant
cumulative
environmental effects, including the effects
of such other permitted developments in the
vicinity of the River.
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Ground 3: Misdirection regarding potential loss of
investment in Newry city centre
4. The Respondent misdirected itself in concluding
that the proposals would not be likely to cause a
significant loss of investment in Newry city centre:
a.

b.

c.

d.

e.

PPS5 advises at paragraph 41 that proposals
for food superstores on sites outside town
centres may be acceptable provided that they
satisfy all the criteria set out in paragraph 39,
including
a
requirement
that
the
development “is unlikely to lead to a
significant loss of investment in existing
centres”;
The Respondent had before it explicit and
unequivocal evidence from the Quays
Shopping Centre, which stated that the
proposals would “undoubtedly preclude”
the development of an approved extension
to that Centre, involving 7794 sqm of
additional comparison floor space which was
stated to represent a total development and
investment cost of £25million, generating up
to 150 construction jobs and 200 retail jobs;
Officers of the Respondent had earlier
concluded in May 2010 that the loss of
investment in the expansion of the Quays
was “a potential effect of this proposal”;
Officers had also concluded that they did not
know whether the permission would lead to
a loss of investment: “it is difficult to
determine to what degree the presence of a
food superstore would deter comparison
operators from locating within the Quays”;
In
these
circumstances
it
was
unreasonable to conclude that the relevant
criterion in PPS5 would be met.

Ground 4: Failure to conduct adequate inquiry into
retail impact on Newry city centre
5. The Respondent failed to grapple properly with
the question of the impact that the proposals would
have on the city centre:
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a.

b.

c.

d.

e.

PPS5 includes at paragraph 39 a requirement
that proposed development “is unlikely to
have an adverse impact on the vitality and
viability of an existing centre or undermine
its convenience or comparison shopping
function”;
When considering the proposals in May
2010, Respondent officers concluded that the
proposed food store on its own would cause
an unacceptable 33% impact on the turnover
of convenience stores with the city centre,
based on turnover levels assessed as at a date
of 2012;
When considering the proposals in March
2011, officers concluded that when account
was taken of the permission for a food store
on land at Downshire Road outside the town
centre, the cumulative impact of the
proposals would increase to an unacceptable
54%;
When considering the proposals in May
2014, following the construction of the
Downshire Road food store, officers properly
treated the Downshire Road as part of the
existing retail provision within the relevant
catchment area, as opposed to a scheme
which would form part of a cumulative
impact assessment;
However, the conclusion that the
proposals would have a 14% impact on the
city centre failed to consider whether the
assumed turnovers of existing stores within
the city centre were realistic given:
i.
the
implementation
of
the
permission for the food store at
Downshire Road, in particular when
compared with the turnover levels
which were previously assumed
without that food store having been
built; and
ii.
the level of available expenditure
within the identified catchment area.
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Ground 5: Irrational approach to consideration of
economic benefits
6. The Respondent acted irrationally in giving
determinative weight to the claimed economic
benefits:
a.

b.

c.

d.

e.

f.

The developer provided an economic impact
assessment in support of the application
which purported to set out the job creation
held in prospect by the proposals, along with
the wider contributions that they would
make to the local economy;
Economics Branch advised on 22nd February
2010 that the claimed benefits “do not appear
to be location specific”; that they “would not
be at all sure regarding the robustness of the
overall figures” relating to net employment;
that “a lot of the wider economic and social
benefits quoted are aspirational in nature
and the [economic impact assessment]
recognises that these may not come about”;
and that the analysis did not necessarily
support the conclusion that the development
would not represent a threat to the viability
of retailers in the city centre;
The economic impact assessment was
supplemented by an addendum in January
2012;
Economics Branch considered the said
addendum and advised that their earlier
comments remained applicable;
The final Development Management
Report of May 2014 only referred to the
comments of Economics Branch in an
appendix which summarised consultation
responses and did not address the concerns
which had been raised;
In any event, in circumstances when it
had been accepted that the impacts on the
city centre were beyond what would
normally be considered acceptable, and
when it was acknowledged that there was a
viable alternative site for at least the food
store element of the proposals, it was
unreasonable to attach significant weight to
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g.

the claimed economic benefits given the
concerns expressed by Economics Branch;
Further or alternatively, it was irrational to
conclude that the economic benefits
outweighed the retail disadvantages of the
proposals when the Respondent had not
considered:
i.
the relative economic benefits of
locating the food store on the
alternative viable site; or;
ii.
the relationship between the
claimed net economic impact of the
food store in the economic impact
assessment and the trade diversions
which were assumed by the retail
impact assessment.

Ground 6: Failure properly to advertise proposals
pursuant to the Planning (NI) Order 1991
7. The Respondent failed to adhere to the
requirements of the 1991 Order by failing to refer to
the proposed bridge over the River Newry when
advertising the application:
a.

b.

c.

The plans accompanying the application
show a bridge over the river which is
intended to connect the proposed light
industrial units on the north-eastern side of
the river with the remainder of the site,
including the food store and the main egress
from the site;
Article 21(1) of the 1991 Order provides that
where
an
application
for
planning
permission is made to the Respondent, the
Respondent shall publish notice of the
application in at least one newspaper
circulating in the locality in which the land to
which the application relates is situated;
The purpose of this provision is to ensure
that people living in the locality are informed
of the substance of what is proposed; and a
proper notice is one that brings home to the
mind of a reasonably intelligent and careful
reader the nature of any building or other
operations (or any material change of use)
for which permission is sought;
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d.

The
advertisements
issued
by
the
Respondent failed to include reference to the
bridge and thereby failed to give proper
notice of the proposed development.

Ground 7: failure to refer the application to the
Executive Committee of the Assembly
8. The Respondent erred in failing to refer the
application as a significant or controversial matter to
the Executive Committee:
a.

b.

c.

d.

e.

Section 20(4) of the Northern Ireland Act
1998 provides that the Executive Committee
of the Assembly shall have the function of
discussing and agreeing upon “significant or
controversial matters that are clearly outside
the scope of the agreed programme referred
to in paragraph 20 of Strand One of the
Belfast Agreement”;
Paragraph 2.4 of the Ministerial Code
provides that any matter which is significant
or controversial (and is clearly outside the
scope of the said agreed programme) shall be
brought to the attention of the Executive
Committee by the responsible minister to be
considered by the Committee;
Paragraph 20 of Strand One relates to a
programme incorporating an agreed budget
linked to policies and programmes and is not
applicable;
The proposals are significant: they involve a
major scale of development, including a
substantial food store, 70 light industrial
units and 14 new dwellings, along with a
new bridge across the River Newry. The
Article 31 designation in this case confirmed
that the proposals would affect the entire
neighbourhood;
The proposals are controversial, as
demonstrated by:
i.
the high level of objections to them,
including two petitions with 688 and
76 signatures respectively and 86
letters of objection;
ii.
the lodging of objections by the
Applicant, the Northern Ireland
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Independent Retail Trade Association
and the operators of Buttercrane
Shopping Centre, the Quays Shopping
Centre, the operators of Greenbank
Industrial Estate, Supervalu and
Fiveways local centre;
iii. the location of the proposals outside
the city centre, which is protected in
retail planning policy terms;
iv. the acceptance, through the Article 31
designation, that the proposals would
involve a substantial breach of the
development plan for the area;
v.
the higher than usually acceptable
retail impacts on that protected centre;
vi. the availability of a viable alternative
site within the city centre;
vii. the identified risk of loss of
investment in the city centre in the
event permission was granted.”
Legal Principles
[44] The legal principles governing the role of planners and the role of the courts
in planning cases have been set out in a number of leading authorities including by
Girvan J in Re Bow Street Mall’s and Others Applications [2006] NIQB 28 at [43], by
the Supreme Court in Tesco Stores Limited v Dundee City Council [2012]UKSC 13
and most recently by the English High Court in Bloor Homes East Midlands Ltd v
Secretary of State for Communities and Local Government [2014] EWHC 754
(Admin) at 19. These principles may be summarised as follows:
(i)

Deciding on the weight to be attached to the factors influencing a planning
outcome is integral to reaching the planning judgement and this function lies
within the exclusive discretion of the planning authority. It may attach such
weight as it (rationally) chooses to any factor including no weight at all. The
Court will not interfere with the exercise of the planners’ discretion on the
weighting of the factors, provided it is rational in the Wednesbury sense.

(ii)

Planning policies are broad guidance documents intended to assist planners in
the exercise of their discretion and to encourage consistency of approach to
planning applications, but they do not guarantee identical results even in
similar cases. Planning policies are one factor which planners must weigh in
the balance when making their planning judgement. The application of a
planning policy in any case is a matter within the discretion of the planning
authority, but if there is a dispute about the meaning of a policy this is a matter
for the court to decide in accordance with the language used, read in its proper
context.
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(iii) Planning authorities are obliged to collect the information they need to be able
to exercise their discretion in a rational way. A court must be satisfied that the
planner has asked himself the right question when addressing his task and that
he took reasonable steps to find the information required to answer the
question correctly.
(iv) The planning decisions issued to parties must be fit for purpose which requires
that they must state the outcome in an intelligible way and give adequate
reasons to explain why the case was decided as it was. In stating these reasons
the planner is entitled to proceed on the basis that the parties understand the
issues between them and are familiar with the arguments and evidence
advanced by each side. It is therefore unnecessary for the decision to repeat
every argument and rehearse each piece of evidence. What is required is a clear
explanation of how the main issues in the dispute were decided by the planner
and why they were decided in that way.
(v)

It follows from the above that the role of the court in planning cases is limited
to reviewing the legality of the decision making process. The court will not
conduct an appeal against the planner’s judgement: it will not substitute its
judgement on the weight to be attached to the relevant factors in place of the
planner’s judgement on that question. It will however review the legality of the
planning process on the basis of the well understood principles of public law
where a case is made out that the planner has made an error of reviewable
kind.

Ground [1] – Failure to comply with the Habitats Regulations
[45] Council Directive 92/43/EEC (as amended) (“the Habitats Directive”) deals
with the conservation of natural habitats and of wild flora and fauna. Article 3(1)
provides for the establishment of a network of areas to enable natural habitat types
and species’ habitats to be maintained or restored at a favourable conservation
status. These areas include SPAs classified pursuant to the Birds Directive.
[46] Reg 43 of the Habitat Regulations (which reflects the requirements of Art6.3 of
the Habitats Directive) provides as follows:
“(1) A competent authority, before deciding to
undertake, or give any consent, permission or other
authorisation for, a plan or project which—
(a) is likely to have a significant effect on a
European site in Northern Ireland (either alone or in
combination with other plans or projects), and
(b) is not directly connected with or necessary to the
management of the site, shall make an appropriate
assessment of the implications for the site in view of
that site’s conservation objectives;…
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(5) in the light of the conclusions of the assessment,
and subject to regulation 44, the authority shall agree
to the plan or project only after having ascertained
that it will not adversely affect the integrity of the
European site”.
[47] A European site is defined to include a SPA, classified pursuant to the Birds
Directive: see Reg9(1)(d).
[48]

Reg44(1) (which reflects Art6.4 of the Directive) provides:
“(1) If it is satisfied that, there being no alternative
solutions, the plan or project must be carried out for
imperative reasons of overriding public interest
which, subject to paragraph (2), may be of a social or
economic nature, the competent authority may agree
to the plan or project notwithstanding a negative
assessment of the implications for the site”.

[49]

Reg 49(1) applies these regulations to a decision to grant planning permission.

[50] The interpretation of these provisions was considered by Weatherup J in
Sandale Developments [2010] NIQB 43 as follows:
“[19] The European Court of Justice considered the
interpretation of Article 6.3 of the Habitats Directive in
Waddenzee [2005] All ER (EC) 353. In relation to the
requirement in the first sentence of Article 6.3 for an
appropriate assessment of the implications of a plan or
project, this is conditional on it being likely to have a
significant effect on the site. The triggering of the
environmental protection mechanism follows from the
mere probability that such an effect attaches to the plan or
project, a probability or a risk that the plan or project will
have significant effects on the site concerned. In the light,
in particular, of the precautionary principle, such a risk
exists if it cannot be excluded on the basis of the objective
information that the plan or project will have significant
effects on the site concerned. In case of doubt as to the
absence of significant effects such an assessment must be
carried out. Thus any plan or project not directly
connected with or necessary to the management of the site
is to be subject to an appropriate assessment of its
implications for the site in view of the site’s conservation
objectives if it cannot be excluded on the basis of objective
information that it will have a significant effect on that site
(Paragraphs 39 to 45).
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[20] The significant nature of the effect on a site of a plan
or project not directly connected with or necessary to the
management of the site is linked to the site’s conservation
objectives. Thus where a plan or project not directly
connected with or necessary to the management of a site is
likely to undermine the site’s conservation objectives it
must be considered likely to have a significant effect on
that site. The assessment of that risk must be made in the
light, inter alia, of the characteristics and specific
environmental conditions of the site concerned by such a
plan or project (Paragraphs 46 to 49)”.
[51] The applicant submitted that the Respondent acted unlawfully and in breach
of the Habitats Regulations by failing to consider the in-combination effects of the
proposals and other projects. Regs 43(1) and 49(1) of the Habitat Regulations
required the Respondent, before granting the impugned permission, to consider
whether it was likely to have a significant effect on the Carlingford Lough SPA
(either alone or in combination with other plans or projects) and if so to make an
appropriate assessment of the implications for the site in view of that site’s
conservation objectives. NIEA prepared a test of likely significance (“TOLS”) dated
22 May 2012. The TOLS concluded that the relative distance of the land from the
SPA and the tidal nature of the Lough would make dilution and mixing highly likely
such that significant effects would be unlikely to arise; and that “in combination
effects are considered unlikely”. However, the applicant contended that the
assessment failed to identify whether or if so to what extent other projects were
taken into account as part of the necessary in-combination assessment; and in
particular failed to consider the implications of projects which were granted
permission after the ToLS was carried out, including the development of a Tesco
food store at Downshire Road, an extension to the Quays shopping centre and the
approved redevelopment of land at the Greenbank Industrial Estate. The applicant
submitted that the Respondent failed to base its decision on sufficient information or
inquiry about whether the proposals would have significant in-combination effects
on the SPA to require an appropriate assessment.
[52] In her affidavit Eimear Reeve, Higher Scientific Officer in the Natural
Environment Division of the Northern Ireland Environment Agency (“NIEA”), sets
out and documents the assessment carried out in respect of the planning application.
The screening test, referred to as the test of likely significance (“ToLS”), under reg. 43(1)
of the Habitats Regulations was carried out and approached on a precautionary basis
and a low threshold was applied. The evidence establishes even that low threshold
was not met.
[53] The only potential effect resulting from the proposal identified was “Pollution
resulting from construction activities leading to pollution of SPA habitats”.
[54] With respect to the Sandwich Tern and the Common Tern, inter alia, the main
breeding areas being 23.5km and 22.1km away respectively “distance combined with
the tidal nature of the Carlingford Lough area and the associated mixing and
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dilution of this action makes significant effects on this feature unlikely.” With
respect to the Light-bellied Brent Goose inter alia: “The main area of eel grass within
Carlingford Lough is located at Mill Bay, approximately 22.7km south east of the
application site. As a result of distance and likely unsuitability of the area for
significant activities from this species, significant effects from disturbance are
considered unlikely.”
[55] Overall, “Effects are considered unlikely to be significant to Carlingford
Lough SPA features through a combination of distance, affected area and the nature
of the features”, “In-combination effects are considered unlikely”, “Effects
considered unlikely to be significant” alone or in-combination with other projects or
plans. The NIEA responded to consultation accordingly. The Respondent acted on
that expert advice from the competent authority. I accept that this was plainly a
course that was open to the decision maker as a matter of planning.
[56] As already noted above the Applicant however challenges the validity of the
assessment by reference to the age of the assessment at the time that the final
decision was taken and on the basis that the in-combination effects of three other
permissions granted after the TolS but before the grant of planning permission were
not taken into account.
[57] I agree with the Respondent that the age of the assessment as a factor in and
of itself is irrelevant. The central question is whether the assessment was adequate
and reliance upon it reasonable. As the Respondent pointed out other than the issue
of the subsequent three permissions, the applicant does not suggest that the
assessment is otherwise inadequate or out of date.
[58] With regard to the three permissions relied upon by the Applicant this is
addressed by Ms Eimear Reeve in her affidavit. She explains why they were not
specifically considered at the time. She deposes to her clear expert opinion that
nothing the Applicant raises in this respect changes NIEA’s position that the
impugned development will not have any significant effect in-combination with
other plans or projects. At the end of her affidavit that she states is “satisfied that
there will be no in-combination or cumulative adverse effects from P/2006/0163/F
on the Carlingford Lough SPA”.
[59] Furthermore, specific prevention measures were put in place by way of
conditions placed on the permission as recommended by the planning applicant,
NIEA NED and WMU – conditions 30, 38, 40 and 48. Conditions 44 and 48 of the
Permission are also relevant since their purpose is to “minimise the risk of pollution
occurring during the construction phase” and to “prevent pollution of
watercourses”.
[60] Ms Reeve lucidly articulates the reasons for NIEA’s conclusions in respect of
in-combination effects. In particular in considering each of the three subsequent
permissions she concluded in the first two instances (P/2009/1490/F and
P/2012/0757/F) that they would have no adverse effect on the SPA individually,
in-combination or cumulatively and in the last instance (P/2012/0504/F) that “the
only potential impacts from the proposal would be on bat roosts.”
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[61] Thus as there is no individual impact from two of the permissions and the
only potential impact from the third is to Bat roosts there could logically be no in
combination effects with the impugned permission, in respect of which the only
potential effect was “Pollution resulting from construction activities leading to
pollution of SPA habitats”.
[62] Ms Reeve further explains NIEA’s position by reference to the proposal’s
distance from the SPA, the lack of direct disturbance to the qualifying features, and
the fact that “any impacts from mobilised sediment from construction works on the
supporting habitat of the qualifying features will be negated as a result of tidal
nature of Carlingford Lough (the associated mixing) and distance (dilution factors)”.
[63] As a result of the matters referred to by the NIEA including the 18 km
distance involved it is considered that there will be no adverse effects on the SPA.
The development will not therefore contribute to any in-combination effects with
other developments, including the particular developments relied upon by the
Applicant.
[64] I am in agreement with the Respondent that these are matters of expert
judgment which cannot legitimately be condemned as unreasonable. Furthermore,
this is not a matter for an impermissible merits debate before this court. The
decision maker was entitled in the circumstances to accept and act upon the
independent expert view of the statutory consultee. The NIEA, the Rivers Agency,
and the Loughs Agency were all consulted on the planning application. Each
confirmed that they had no objection to the development. The Respondent was
entitled to give considerable weight to the non objections of these statutory bodies.
In Ashdown Forest Economic Development v Wealden [2014] EWHC 406 (Admin)
per Sales J at [110]: “A decision maker is entitled, indeed obliged, to give the views
of statutory consultees such as Natural England great weight”. To similar effect
Beatson J in Shadwell Estates v Breckland DC [2013] EWHC 12 (Admin) at [72] said:
“a decision-maker should give the views of statutory
consultees …”great” or “considerable” weight. A
departure from those views requires “cogent and
compelling reasons””.
The belated attempts to undermine NIEA’s conclusions by Mr Goodwin are
misconceived. His submissions for example regarding mixing and dilution factors
disregards the primary considerations upon which the NIEA’s conclusion were
based namely distance and lack of direct disturbance to the qualifying features.
Furthermore, as the Notice Party points out this is an entirely new point that did not
feature in the very detailed Order 53 Statement nor was it mentioned in the original
grounding affidavits. The points advanced by Mr Goodwin are based on a “study”
relating to the Humber Estuary without any attempt to explain how Carlingford
Lough and Humber Estuary are in any way comparable.
[65] In this context it is pertinent to recall the following passage from Sullivan LJ
in R (Boggis) v Natural England [2010] P T S R 725 at [37]:
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“37 In my judgment a breach of article 6(3) of the
Habitats Directive is not established merely because,
sometime after the “plan or project” has been
authorised, a third party alleges that there was a risk
that it would have a significant effect on the site
which should have been considered, and since that
risk was not considered at all it cannot have been
“excluded on the basis of objective information that
the plan or project will have significant effects on the
site concerned”. Whether a breach of article 6(3) is
alleged in infraction proceedings before the ECJ by
the European Commission (see Commission of the
European Communities v Italian Republic (Case C179/06) [2007] ECR I-8131 , para 39), or in domestic
proceedings before the courts in member states, a
claimant who alleges that there was a risk which
should have been considered by the authorising
authority so that it could decide whether that risk
could be “excluded on the basis of objective
information”, must produce credible evidence that
there was a real, rather than a hypothetical, risk
which should have been considered.
38 In the present case there was no such evidence
prior to confirmation. It simply did not occur to
anyone, including the claimants, that there was a risk
to the SPA which required an assessment under
article 6(3). Nor was there such evidence after
confirmation. The question was not whether there
might be physical effects on Easton Broad if the
claimants’ sea defences to the south were not
maintained, but whether such physical effects were
“likely to undermine the conservation objectives” of
the SPA: see the Waddenzee case, paras 47 and 48,
which must be read together with the approach to
likelihood in paras 43 and 44. Professor Vincent very
properly disclaimed any expertise in nature
conservation.
It follows that, even if the
notification/confirmation of the SSSI was a plan or
project for the purposes of article 6(3), there was no
breach of that article.”
[66] At no stage prior to the Permission did the applicant put forward “credible
evidence that there was a real, rather than a hypothetical, risk which should have
been considered”. As the Notice party observed no evidence was provided by any
party to the NIEA or the Respondent setting out a case that the three subsequent
permissions might have made a difference to the NIEA’s earlier conclusion that the
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impugned development would not have a likely significant effect on the SPA.
Furthermore, at the time of Mr Goodwin’s 1st affidavit no specific potential incombination effects had occurred to him by that stage. His 2nd affidavit makes a
number of criticisms none of which were put to the decision-maker or formed the
basis of any objection. If there was any substance to the criticisms in public law
terms, which in my view there is not, they could and ordinarily should have been
made prior to the grant of permission.
[67] Mr Goodwin’s attempt to raise at this late stage issues about the capacity of
Newry Waste Water Treatment Works (“WWTW”) is similarly misguided and is
another attempt to argue the merits of the case rather than the lawfulness of the
decision. This is also an entirely new point which did not feature in the Order 53
Statement nor did it feature in the original affidavits. Moreover Mr Goodwin failed
to mention that Northern Ireland Water, the statutory undertaker responsible for the
WWTW did not object to the application. Even if the WWTW were to reach capacity
at some point in the future NIW would be obliged to provide additional capacity
pursuant to their statutory duties and would have permitted development powers to
do so. It also ignores the fact that Northern Ireland Water Limited did not object to
the proposal.
[68] I hold that the screening ToLS carried out in this instance and relied upon by
the Department meets the requirements of reg43.
[69] Further, even if an error could be established, I agree with the Respondent
that any issue arising has been resolved for the reasons set out by Ms Reeve with
regard to the 3 subsequent permissions. The Respondent submitted correctly that
the position here is similar to that in the HS2 litigation in England, where Ouseley J
in R (Buckinghamshire County Council and others) v Secretary of State for Transport
[2013] EWHC 481 (Admin) (a point not pursued on appeal to the Court of Appeal or
Supreme Court) considered whether there had been adequate Habitats screening for
the DNS (contended to be a “plan” for these purposes). Ouseley J held at [234] that
Natural England’s subsequent confirmation of its position justified the refusal of
relief even if there had been a prior deficiency in screening:
“234. Even if Mr Elvin were right that the DNS did
constitute a plan, and an appropriate assessment had
been required as a result of the screening process, I
would refuse relief in the exercise of my discretion. I
regard it as obvious that the Natural England letters
show that the test in the Dutch cockle-pickers case
has been satisfied in relation to the SWLW SPA.
Quashing the decision on that ground would
produce no different a result on the absence of likely
significant effects, even if the public have not been
consulted on the letters.”
[70] Since no doubt remains about the lack of any significant effects caused by the
impugned development alone or in-combination with any other plans or projects no
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good purpose would be served in the circumstances by quashing the Permission.
Ground 2: failure to comply with the EIA Regulations
[71] The applicant contended that the Respondent acted unlawfully and in breach
of the Planning (Environmental Impact Assessment) Regulations (Northern Ireland)
1999 (as amended) (“the EIA Regulations”) by failing to assess the cumulative effects
of the proposals. Reg 4(1) of the EIA Regulations prohibits the grant of planning
permission for EIA development without consideration of environmental
information. By Regulation 2(2) and Part 1 of Schedule 4, environmental information
includes the “environmental statement,” which means a statement that includes “a
description of the likely significant effects of the development on the environment,
which should cover the direct effects and any…cumulative… effects”. It was
submitted that the Respondent erred in granting the impugned Permission in
reliance upon an environmental statement which failed to assess the potential effect
of the proposed development in cumulation with other development. The ecological
assessment within the addendum to the environmental statement acknowledged that
the application site is ecologically connected with the Carlingford Lough SPA. It
stated that that proposal had the potential to mobilise large quantities of sediment
within the Newry River during the construction phase, with associated effects on the
SPA, but that these could be mitigated by appropriate construction methods.
However, the applicant asserted that the assessment did not consider the potential
cumulative effects on the Newry River arising from other permitted developments in
the vicinity of the River, including those identified above. The Respondent it is
argued erred by failing to base its decision on sufficient information or inquiry about
whether the proposals would be likely to have significant cumulative environmental
effects, including the effects of such other permitted developments in the vicinity of
the River.
[72] This ground restates ground 1 but in the context of the EIA regulations. It is in
essence the same point and must be rejected for the same reasons.
[73] Compliance with EIA requirements does not require perfection: see
R (Blewett) v Derbyshire County Council [2004] Env LR 29 at [32]-[42].
[74] Mr Stinson addresses the information the Respondent had regard to in
reaching its decision in this regard. In particular, he confirms that in reaching its
decision the Department had the benefit of the Environmental Statement, the
comments of NIEA Natural Environment Division and Water Management Unit.
The Department was and is content that it had sufficient environmental information
before it in making its decision.
[75] Ms Reeve addresses the EIA issues from the perspective of NIEA and
confirmed that cumulative as well as in-combination effects were considered and
that NIEA remains satisfied that there will be no in-combination or cumulative
adverse effects from the impugned permission on the Carlingford Lough SPA.
[76] Further, it should be noted that the EIA regime specifically provides for
consultation of the public on the ES (see Article 6 of the EIA Directive and
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Regulation 16 of the EIA Regulations) and the taking into account of the public’s
consultation responses by the decision-maker prior to a decision being taken (see
Article 8 of the EIA Directive and Regulation 4(2) of the EIA Regulations taken
together with the definition of “environmental information” in Regulation 2(2)); and
there is express power conferred upon the decision-maker to require further
environmental information from the developer if the consultation responses
persuade him the ES is insufficient (see Regulation 18 of the EIA Regulations). The
consultation process for EIA Development is thus designed by statute to enable the
public to inform the decision-maker of all points which they consider relevant prior
to the grant of permission so that the decision-maker can then take them into
account prior to reaching a decision. It would frustrate that purpose if a member of
the public could come to Court after the event and seek the quashing of a planning
permission for EIA Development based upon points of which he did not inform the
decision-maker during the statutory consultation process. This is precisely what the
Applicant seeks to do in the present case.
Ground 4: Failure to conduct adequate inquiry into retail impact on Newry city
centre
[77] The applicant submitted that the Respondent failed to grapple properly with
the question of the impact that the proposals would have on the city centre. PPS5
includes at para 39 a requirement that proposed development “is unlikely to have an
adverse impact on the vitality and viability of an existing centre or undermine its
convenience or comparison shopping function”. When considering the proposals in
May 2010, Respondent officers concluded that the proposed food store on its own
would cause an unacceptable 33% impact on the turnover of convenience stores with
the city centre, based on turnover levels assessed as at a date of 2012. When
considering the proposals in March 2011, officers concluded that when account was
taken of the permission for a food store on land at Downshire Road outside the town
centre, the cumulative impact of the proposals would increase to an unacceptable
54%. When considering the proposals in May 2014, following the construction of the
Downshire Road food store, officers properly treated the Downshire Road as part of
the existing retail provision within the relevant catchment area, as opposed to a
scheme which would form part of a cumulative impact assessment. However, the
applicant contended that the conclusion that the proposals would have a 14% impact
on the city centre failed to consider whether the assumed turnovers of existing stores
within the city centre were realistic taking account of (i) the implementation of the
permission for the food store at Downshire Road, in particular when compared with
the turnover levels which were previously assumed without that food store having
been built and (ii) the level of available expenditure within the identified catchment
area.
[78] Para 39 of PPS5 states that “Major proposals for comparison shopping or
mixed retailing will only be permitted in out-of centre locations where the
Department is satisfied that suitable town centre sites are not available and where
the development satisfies all the following criteria: … is unlikely to have an adverse
impact on the vitality or viability of an existing centre or undermine its convenience
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or comparison shopping function; …”.
[79] The Department in accordance with its practice, undertook its own retail
impact assessment (“RIA”) to determine whether the Development was likely to
have an adverse impact on the vitality and viability of existing centres or undermine
its convenience or comparison shopping function. There is no policy/legislative
requirement to undertake a RIA or any guidance as to how an assessment should be
undertaken.
[80] Mr Stinson avers that the purpose of undertaking the RIA is “to establish an
understanding of the trading patterns within a defined catchment area and the likely
level of impact upon those existing centres/stores as the result of introducing a
major retail proposal to the defined area”. The policy test provided by PPS5 para 39
criterion 3 is whether a new development “is unlikely to have an adverse impact on
the vitality or viability of an existing centre or undermine its convenience or
comparison shopping function”. The retail impact exercise was not a capacity test to
determine whether there is need for additional floor space within the catchment
area. It is not a capacity test, which would consider the link between the existing
available expenditure within a catchment and the turnover of the existing stores
within that catchment to determine whether a defined catchment has the ability to
support a new development. The purpose of the RIA was to assess how much trade
would be diverted from the existing stores in the city centre in order to assist the
Respondent in determining whether the impact would adversely affect the city
centre’s vitality and viability or its shopping function.
[81] The RIA assessment methodology is underpinned by assumptions relating to
the turnover of the proposed development and the turnover of existing centre/stores
and, by taking account of a range of factors, the Respondent estimates the trade that
the proposed development will divert from inside/outside the defined catchment
area and from the existing centre/stores. It is an aid to decision-making within the
wider planning policy tests within PPS5 but is not an exact science. The RIA
provides estimates of potential impacts which may then be taken into account and
balanced with other material planning considerations.
[82] I accept the Respondents submission that the key question is whether the
Retail Impact Assessment relied upon by the Respondent is adequate. There are a
variety of methodologies that can be employed to assess retail impact.
[83] I also accept that it was not necessary that the Respondent adopt any other
methodology provided that the methodology adopted was a reasonable one. Philip
Stinson describes the methodology applied by the Respondent the principal stages of
which were summarised in the Respondent’s skeleton as follows:
(i)

Selection of an appropriate base and design year on which to make the
assessment. The base year is generally the year the application is being
assessed and the design year normally follows 3 years from that. This is to
allow construction of the development and for it to establish a normal trading
pattern after opening.
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(ii)

Determining a catchment for the proposed development broken down into 0-5
minute drive time isochrones of the area where the proposed store is likely to
influence. The size of the catchment will be influenced by the nature of the
development, the geographical location and proximity to exiting retail offers.

(iii) Calculating the population within the defined catchment based on the latest
Census information produced by Northern Ireland Statistics and Research
Agency (NISRA) which would then be projected forward to the base year and
the design year from the date of the most recent Census. Projection figures are
again provided by NISRA.
(iv) Calculating the total available expenditure within the catchment, using
published sources to determine expenditure per capita/head which will again
be projected forward to the base year and the design year. This incorporates an
allowance for special forms of trading like internet shopping.
(v)

The turnover of the proposed development is estimated by multiplying its net
retail floor space by a sales density/turnover figure that is derived from
published sources and making a judgement on the likely level of trade the new
store will achieve. This is generally based on calculating an average between
similar stores to that which is proposed and is based on the turnovers
published at the time of the Department’s assessment.

(vi) Estimating the turnover of the existing centres/stores in the catchment at the
base and design years using the turnovers of the centres/stores are estimated
using published sources. The Department adopts a source that provides the
average sales density/turnover of companies within the United Kingdom,
which is published on an annual basis. Factors such as observational site visits
to the stores (to assess product offer, pricing, busyness, offers/deals) can help
determine the attractiveness of the store and assist in finalising an estimate on
the turnover of the store and determine whether it is likely to be trading above,
below or at, the company average. If there is no turnover within the published
source, the Department will then use an average figure from comparable
retailers.
(vii) Estimate the proportion of trade the proposed development will draw from
within the defined catchment and outside the defined catchment and estimate
how much of the trade will be diverted from the existing centres/stores to the
proposed development.
(viii) Calculate the diverted trade as a percentage of each competing centre/stores
turnover (level of impact).
(ix) Where there are committed out of centre retail developments within the
catchment of the proposal or overlapping catchments then cumulative retail
impact of these will be considered in conjunction with the proposed
development.
[84]

The results of this assessment can then be used to consider the potential
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impact of a development (PPS5 para39, criterion 3).
[85] The Respondent’s RIA Retail is summarised in the Final DMR in the sections
beginning “Retail Impact of the Proposal” and including in particular the sections
“Is unlikely to have an adverse impact on the vitality or viability of an existing
centre or undermine its convenience or comparison shopping function”, “Trade
Diversion and Retail Impact (Convenience Goods)” and “Trade Diversion and Retail
Impact (Comparison Goods)”, read together with the Retail Impact Tables at
Appendix 6 to the DMR.
[86] In considering vitality and viability it is stated that Newry is a main hub and
is the South Eastern City gateway, strategically located on the Eastern seaboard
corridor Belfast–Dublin. The strong presence of national and multi-national
multiples with regard to both convenience and comparison goods is noted.
Catchment Area, Population and Available Expenditure, Proposal Floor space and
Turnover and Existing Retail Provision are all addressed.
[87] In terms of convenience retail impact the DMR set out from the outset that
“the majority of trade will be drawn from Newry City Centre and provision located
outside the city centre attracting those who already carry out their main food
shopping in Newry.” Trade draw from the Republic of Ireland was noted and the
individual stores from which it was anticipated the majority of trade would be
drawn were identified. It was estimated that just over 48% of the proposal turnover
would be diverted from stores within Newry City Centre and a further 37.7% being
drawn from the Newry remainder, resulting in a retail impact of 14% upon the City
Centre. The cumulative effect of Tesco Bridgewater Retail Park was also considered.
[88] In terms of comparison good shopping the analysis concluded that the
estimated retail impacts of the trade diverted from existing comparison retail
provision to the proposal would not be detrimental.
[89] A number of other matters are then addressed, including the facts that Newry
City Centre convenience retailing was not underpinned by one main individual
retailer and that the vast majority of its main food convenience retailers were located
within the city centre, before the final remarks on retail impact conclude:
“The Department estimate a convenience retail
impact of 14% on Newry City Centre with the
cumulative convenience retail impact similar. This is
beyond the margins of what would normally be
considered acceptable by the Department.”
[90] Mr Stinson in his affidavit sets out various matters related to the assessment
carried out in this case from para 86 including:
(i)

The use of site visits “to understand the likely level of turnover within the
key city centre stores” and the conclusion “that it was appropriate to
apply company averages for the city centre stores as an appropriate base
for the purposes of this assessment”.
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(ii)

The effect of use of the published source on turnovers in the RIA in
comparison to those assumed in the earlier assessment work.

(iii) Trade draw from outside the catchment including the Republic of Ireland.
(iv) Different treatment of Tesco Downshire Road in the updated RIA when it
had by then opened and settled into a settled trading pattern.
(v)

Although 14% was considered “to be beyond the margins of what would
normally be considered acceptable” having regard to the fact that “Newry
City Centre wasn’t underpinned by one main convenience retailer and
had the benefit of having the majority of its main convenience retailers,
including nationals and multi-nationals operating in its City Centre” “the
Department took the view that this added strength to the City Centre and
made it more capable of withstanding competition and marking it out as a
destination that was likely to continue to function without significant
harm to/undermining its convenience shopping function”.

[91] The Respondent correctly submitted that the fact that the Applicant might
suggest or promote an alternative methodology or refinements to the methodology
applied by the Respondent is neither here nor there. The question for this court is
whether the Respondent has acted in a Wednesbury unreasonable fashion in adopting
the methodology that it did. As the Respondent put it there is scope for legitimate
division of expert opinion in this regard.
[92] In carrying out the RIA I accept that a reasonable methodology was applied
and a rational assessment made. The applicant has not established that the high
threshold of Wednesbury unreasonableness has been crossed. Appropriate turnover
levels were used in circumstances in which the Department did not have access to
actual turnover figures for individual stores.
[93] I accept that an appropriate methodology was used, a proper assessment was
undertaken and retail impact was properly considered in the balance in making the
impugned decision. In my view the Respondent through the vehicle of the RIA
properly undertook an assessment of trade diversion using appropriate assumptions
as to turnover of the proposed and existing stores concluding that there would be an
impact of 14%, accepted that such a diversion would not normally be acceptable.
The Respondent then considered a number of additional factors and as a matter of
planning judgement arrived at the conclusion that the development would not have
an adverse impact on the on the vitality and vitality of the city centre or undermine
its shopping function.
[94] The challenge to the Department’s assessment is in reality a thinly disguised
impermissible merits challenge to the assessment undertaken by the decision maker.
This ground of challenge is also dismissed.
Ground 5: Irrational approach to consideration of economic benefits
[95] The applicant contended that the Respondent acted irrationally in giving
determinative weight to the claimed economic benefits. The developer provided an
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economic impact assessment in support of the application which purported to set out
the job creation held in prospect by the proposals, along with the wider contributions
that they would make to the local economy. Economics Branch advised on
22 February 2010 that the claimed benefits “do not appear to be location specific”;
that they “would not be at all sure regarding the robustness of the overall figures”
relating to net employment; that “a lot of the wider economic and social benefits
quoted are aspirational in nature and the [economic impact assessment] recognises
that these may not come about”; and that the analysis did not necessarily support the
conclusion that the development would not represent a threat to the viability of
retailers in the city centre. The economic impact assessment was supplemented by
an addendum in January 2012. Economics Branch considered the said addendum
and advised that their earlier comments remained applicable.
The final
Development Management Report of May 2014 referred to the comments of
Economics Branch in an appendix which summarised consultation responses and did
not the applicant submitted address the concerns which had been raised. The
applicant contended that in any event in circumstances when it had been accepted
that the impacts on the city centre were beyond what would normally be considered
acceptable, and when it was acknowledged that there was a viable alternative site for
at least the food store element of the proposals, it was unreasonable to attach
significant weight to the claimed economic benefits given the concerns expressed by
Economics Branch. Further or alternatively, it was irrational to conclude that the
economic benefits outweighed the retail disadvantages of the proposals when the
Respondent had not considered the relative economic benefits of locating the food
store on the alternative viable site or the relationship between the claimed net
economic impact of the food store in the economic impact assessment and the trade
diversions which were assumed by the retail impact assessment.
[96] The Economic Benefits are addressed in the DMR in the section headed
“Economic Considerations”. They are summarised at section 5 of the DMR as
follows:
“The development is expected to provide economic
benefits both in construction industry and to the
local population creating in the region of 400 full
time jobs once operational and with 273 FT jobs of
these jobs attributed to the food store. Both of these
figures would be reduced, taking account of
displacement, to 275 and 165 jobs respectively.
During the construction phase it is estimated that the
project will create a total of 358 full time equivalent
jobs of these of 275 from the Newry area.”
[97]

Mr Stinson noted at para 99 of his affidavit:
“The Department did not conduct a forensic
examination of the purported economic benefits.
Rather it adopted a strategic approach in considering
the potential for job creation with this application on
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this particular site. The context for this is set out in
section 3 of the DMR (p. 3 & 4). The key points of the
planning applicant’s Economic Assessments are
included
in
the
DMR
under
‘economic
considerations’ further along in section 3 of the DMR
(p21-24).
The Economics Branch and Invest NI
comments are summarised in Appendix 5 of the
DMR. The summary of the Economics Branch
comments identifies the potential shortcomings in
the reports submitted by the applicant. Invest NI
had no objection to the development in principle and
welcomed the inclusion of a significant element of
industrial provision and the potential for several of
the other proposed uses to generate employment for
the city.”
[98] The Applicant argues that the Respondent has acted irrationally in its
consideration of the economic benefits of the proposal, having regard in particular to
the comments of Economics Branch dated 22 February 2010. The Applicant further
challenges the weight attached to the economic benefits, and the overall balancing
exercise carried out. Alleged failures to consider the relative economic benefits of
locating the food store on an alternative site and the relationship between the net
economic impact of the food store in the economic impact assessment and the
assumed trade diversions in the RTS.
[99] It is common case that the comments of Economics Branch were appended to
the DMR of May 2014. The said comments were taken into account and are set out
in Appendix 5.
[100] Furthermore as Mr Stinson further deposes:
“The Department does not consider that it was
necessary to specifically address the comments of
Economics Branch. These had been documented in
the DMR. The Department had to be balance the
advice of Economics Branch with the views of Invest
NI and the information provided by the applicant in
arriving at its conclusion.”
[101] The potential alternative site was also properly considered in the DMR (and is
addressed at para 104 of Mr Stinson’s affidavit):
“As outlined above the Department had no evidence
to suggest that the Greenbank Development would
not go ahead. Whilst this was identified in the DMR
as a potential alternative site, determining weight
was not given to this factor and the job creation
potential of that site would remain, particularly as it
had permission granted for much larger
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development with a diverse range of uses.”
[102] The conclusion in the DMR expressed the view that “on balance the limited
potential retail impact on Newry City Centre, the potential viable alternative site, the
loss of open space and the limited change to the landscape character, and the
shortfall in parking provision, is outweighed by the potential economic benefits of
the development and the proposed measures to mitigate and enhance the landscape
and heritage value of the overall site (to be secured through appropriate
conditions).”
[103] The conclusion went on to recommend that “In order to realise the economic
benefit of the overall development appropriate phasing conditions should be
considered to secure delivery of a proportion of the industrial elements.”
[104] I accept that this was on any showing a decision on the merits for the
decision-maker and the weight to be attached to such benefits is primarily a matter
for the decision maker.
[105] As the parties acknowledge it is well-established that a challenge of
irrationality to a planning judgment, and the weight to be attached to a specific
factor, is a very high hurdle to overcome. See eg Tesco Stores Ltd v Secretary of
State for the Environment [1995] 1 W L R 759 at 780 H per Lord Hoffman.
[106] I accept the respondents primary submission that relevant matters have been
taken into account. The weight to be attached to the evidence and the balancing of
relevant considerations are matters properly falling to the Respondent to determine,
challengeable only on Wednesbury grounds. The Department’s balancing of the
relevant factors and the conclusions are unimpeachable on Wednesbury grounds.
Ground 6: Failure properly to advertise proposals pursuant to the Planning (NI)
Order 1991
[107] The applicant submitted that the Respondent failed to adhere to the
requirements of the 1991 Order by failing to refer to the proposed bridge over the
River Newry when advertising the application. The plans accompanying the
application show a bridge over the river which is intended to connect the proposed
light industrial units on the north-eastern side of the river with the remainder of the
site, including the food store and the main egress from the site. Art1(1) of the 1991
Order provides that where an application for planning permission is made to the
Respondent, the Respondent shall publish notice of the application in at least one
newspaper circulating in the locality in which the land to which the application
relates is situated. The purpose of this provision is to ensure that people living in the
locality are informed of the substance of what is proposed; and a proper notice is one
that brings home to the mind of a reasonably intelligent and careful reader the nature
of any building or other operations (or any material change of use) for which
permission is sought. The applicant contended that the advertisements issued by the
Respondent failed to include reference to the bridge and thereby failed to give proper
notice of the proposed development.
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[108] Art 21 of the 1991 Order stipulates:
“Publication of notices of applications
21.- (1) Subject to paragraph (2), where an
application for planning permission is made to the
Department, the Department—
(a) shall publish notice of the application in at least
one newspaper circulating in the locality in which
the land to which the application relates is situated;
and
(b) shall, where it maintains a website for the
purpose of advertisement of applications, publish
the notice on that website; and
(c) shall not determine the application before the
expiration of 14 days from the date on which the
notice is first published in a newspaper in pursuance
of sub-paragraph (a) or is first published on the
website, whichever is the later.”
[109] Reg 12 of the EIA Regulations provides:
“Publicity where an environmental statement is
submitted
12. Where an environmental statement is submitted,
the developer shall make it available to the public,
and the Department shall, when it receives the
environmental statement(a) publish notice of the application for planning
permission or subsequent application by local
advertisement, allowing the public a period of 4
weeks from the date on which the notice is first
published, in which to make representations;
(b) state in the notice that—
(i) the application for planning permission or
subsequent application is accompanied by an
environmental statement; and,
(ii) in the case of a subsequent application, that a
copy of the planning permission and supporting
documents for the development in respect of which
the application has been made may be inspected by
members of the public at all reasonable hours at the
relevant office of the Department;
(c) give in the notice, a postal address (within the
locality in which the land proposed to be developed
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is situated) at which copies of the environmental
statement may be obtained from the developer, so
long as stocks last, and if a charge is to be made for a
copy, state the amount of the charge; and
(d) where it is aware of any particular person who is
or is likely to be affected by, or has an interest in, the
application for planning permission or subsequent
application, and who is unlikely to become aware of
it by means of a local advertisement, send a notice to
such person containing the details set out in
paragraphs (a)–(c) and the address of the relevant
office of the Department.”
[110] The Applicant relies on the comments of Murray J in the case of Morelli v
DOE (NI) [1976] NI 159. In that case the advertisement was found to be defective
because it “made no reference whatever to an important part of the development for
which permission was sought in the First Application viz. the change of use from a
café to an amusement arcade.” (Morelli at para19.)
[111] In that case an application for “Structural alterations to existing café to
amusement arcade” had in fact been advertised as “Structural alterations to Existing
Dwelling” (Morelli, paras2 and 3). This was plainly misleading on the face of it and
when a subsequent application was advertised properly referencing “Change of use
from restaurant to Amusement Area” it “produced a crop of objections and adverse
comments from members of the public” (Morelli, para10).
[112] In McHenry’s Application [2007] NIQB 22 the attention of the Court was
drawn inter alia to Morelli and to the later case of Thallon v DOE (NI) [1982] NI 26.
In considering the question of advertisement on that application for leave Gillen J
quoted Thallon with approval:
“(7) On the substantive issue as to whether or not the
applicant has an arguable case, I consider that the
gravamen of the legal issue in this case is captured
by Hutton J (as he then was) in Thallon’s case where,
in the context of the similarly worded Planning (NI)
Order 1972, and dealing with the misleading
advertisement the Judge said at page 26:
“The purpose of a notice published pursuant to
Article 15(a) (of the 1972 Order) is to give
interested members of the public proper notice
of the planning application, and this purpose is
not carried out if the notice is seriously
misleading as to the nature of the development
proposed, whether or not the planning
application itself contains the inaccuracy which
is published in the notes. I therefore hold that
34

because the notice which the Department
purported to publish pursuant to Article 15(a)
was seriously misleading, the planning
permission of 1977 was invalid. I have held the
notice in this case to be seriously misleading; I
consider that some minor inaccuracy in a notice
which does not mislead the public would not
render the notice a nullity and the subsequent
permission invalid …”.
(8) The issue in this case therefore to be argued is
whether the error in the map was seriously
misleading and would frustrate the purpose of the
contents of Article 21 or whether it could be
characterised as a minor inaccuracy which did not
mislead the public. …”
[113] In Doyle’s (Ellen) Application [2014] NIQB 82 this court held at [10] that :
“The clear legislative purpose underpinning Art 21
and Art 32(6) of the 1991 Order is that following the
prescribed public advertisement any member of the
public with an interest in the application/appeal has
been given a reasonable opportunity to become
aware of it and make representations if they so
wish.”
[114] I accept that purpose was met here. I also accept the Respondents contention
that it is not necessary to meet that purpose that the advertisement should refer in
detail to every element of a proposal, including all of its ancillary elements.
[115] The Department advertised the application upon receipt, in accordance with
the publicity requirements of EIA Regulations 1999. This set out clearly the primary
description of the development. When an amendment was made which involved
not only a significant reduction to some elements of the overall development but
also an increase in the number of light industrial units, that was also advertised in
accordance with the legislative requirements, highlighting that an amended scheme
had been received and that 70 industrial units were proposed.
[116] In each instance the description identified the primary elements and land uses
for which planning permission was being sought. The Applicant focuses on the fact
that the advertisements made no reference to the bridge in the relevant
advertisements. However, the bridge is not a primary element of the development
such as to require explicit reference in advertisement. The advertisement was
accurate and sufficient to cause those living in the locality or with a potential interest
to be aware of the substance of the application following its advertisement.
[117] The advertisement was not misleading at all, still less was it seriously
misleading. It did not frustrate the purpose of Article 21. In fact it was sufficient to
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the extent that various parties who wished to object to the application became aware
of it and made objections.
[118] In any event per Morelli the advertisement in this case did ensure that people
were informed of the substance of what was proposed and did bring home to an
intelligent and careful reader the nature of the works for which permission was
sought.
[119] In agreement with the submissions of the Notice Party I observe that Art 21(1)
does not require the advertisement to specify every individual element of the
development which the application proposes. The provision simply refers to notice
of “the application” being given. In the case of large-scale proposals which involve
numerous individual sub-components, I agree that it would be unworkable for every
individual sub-component to be listed in the advertisement. It is consistent with the
statutory purpose underpinning Art 21 for the advertisement to set out the primary
elements of the proposed development since the reader will be able to obtain the full
details of the proposal and the predicted impacts by checking the Respondents
website or viewing the planning file. This is what happened in the present case and
no conceivable prejudice arises to the applicant. In truth this is a completely
threadbare ground and I reject this ground of challenge.
Ground 7: Failure to refer the application to the Executive Committee of the
Assembly
[120] The applicant submitted that the Respondent erred in failing to refer the
application as a significant or controversial matter to the Executive Committee.
Section 20(4) of the Northern Ireland Act 1998 provides that the Executive Committee
of the Assembly shall have the function of discussing and agreeing upon “significant
or controversial matters that are clearly outside the scope of the agreed programme
referred to in paragraph 20 of Strand One of the Belfast Agreement”. Para2.4 of the
Ministerial Code provides that any matter which is significant or controversial (and
is clearly outside the scope of the said agreed programme) shall be brought to the
attention of the Executive Committee by the responsible minister to be considered by
the Committee. Para20 of Strand One relates to a programme incorporating an
agreed budget linked to policies and programmes and is not applicable. “The
proposals are significant: they involve a major scale of development, including a
substantial food store, 70 light industrial units and 14 new dwellings, along with a
new bridge across the River Newry. The Article 31 designation in this case
confirmed that the proposals would affect the entire neighbourhood. The proposals
are controversial, as demonstrated by the high level of objections to them, including
two petitions with 688 and 76 signatures respectively and 86 letters of objection; the
lodging of objections by the Applicant, the Northern Ireland Independent Retail
Trade Association and the operators of Buttercrane Shopping Centre, the Quays
Shopping Centre, the operators of Greenbank Industrial Estate, Supervalu and
Fiveways local centre; the location of the proposals outside the city centre, which is
protected in retail planning policy terms; the acceptance, through the Article 31
designation, that the proposals would involve a substantial breach of the
development plan for the area; the higher than usually acceptable retail impacts on
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that protected centre; the availability of a viable alternative site within the city centre;
the identified risk of loss of investment in the city centre in the event permission was
granted.”
[121] As we have just seen from the above summary of the applicants submissions
under this heading the applicant seeks to characterise the determination of this
application as a matter which is “significant or controversial” within the terms of
s20(4) of the Northern Ireland Act 1998 and paragraph 2.4 of the Ministerial Code.
[122] Section 20 of the Northern Ireland Act 1998 (“the 1998 Act”) provides:
“(1) There shall be an Executive Committee of each
Assembly consisting of the First Minister, the deputy
First Minister and the Northern Ireland Ministers.
(2) The First Minister and the deputy First Minister
shall be chairmen of the Committee.
(3) The Committee shall have the functions set out
in paragraphs 19 and 20 of Strand One of the Belfast
Agreement.
(4) The Committee shall also have the function of
discussing and agreeing upon—
(a) significant or controversial matters that are
clearly outside the scope of the agreed
programme referred to in paragraph 20 of
Strand One of that Agreement;
(b) significant or controversial matters that the
First Minister and deputy First Minister acting
jointly have determined to be matters that
should be considered by the Executive
Committee.”
[123] Para 2.4 of the Ministerial Code provides, where relevant:
“Any matter which:
…
(v) is significant or controversial and is clearly
outside the scope of the agreed programme referred
to in para. 20 of Strand One of the Belfast Agreement;
[or]
(vi) is significant or controversial and which has been
determined by the First Minister and deputy First
Minister acting jointly to be a matter that should be
considered by the Executive Committee…
shall be brought to the attention of the Executive
Committee by the responsible Minister to be
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considered by the Committee.”
[124] Para 20 of Strand One of the Belfast Agreement states:
“20. The Executive Committee will seek to agree each
year, and review as necessary, a programme
incorporating an agreed budget linked to policies
and programmes, subject to approval by the
Assembly, after scrutiny in Assembly Committees,
on a cross-community basis.”
[125] In submissions of 13 May 2014 and 29 August 2014 officials twice advised the
Minister that there was “no need to consult with the Executive Committee”.
[126] In terms of “significance”, the Applicant relies on the scale of the food store,
the overall development and the designation of the proposals under article 31 of the
1991 Order.
[127] I agree with the Respondent that the size of the store or the nature of the
development confuses physical size and significance, and they are not significant in
terms of the Northern Ireland Act. The fact that the application was designated as
an Article 31 application, and the reasons for decision, do not point to that
conclusion either. If the applicant’s analysis were correct no Art 31 case could be
determined by the Minister but everyone would have to go before the Assembly.
[128] As to whether the development is “controversial”, the Applicant relies upon
local petitions, the objections to the proposal and a submission that proposals
located outside a city centre and the availability of an alternative site within the city
centre also reflect controversy in and of themselves.
[129] Objections in the context of planning applications are not uncommon or
controversial. Objections from multiple local retailers, objection letters and petitions
in the context of commercial applications are not so uncommon either as to be
considered controversial such that the Executive Committee of the Assembly should
be discussing and agreeing upon them.
[130] The possibility of an application for a development outside the city centre
when there is a potential alternative site within the city centre is a matter which is
anticipated in policy terms. It is not controversial.
[131] As Morgan J held in Central Craigavon Limited’s Application [2010] NIQB 73
(emphasis added):
“[26] The question, therefore, is whether the
adoption of draft PPS 5 by the Department gave rise
to an obligation under the Ministerial Code to refer
the matter to the Executive for decision. The first
basis upon which this was argued was that the
decision was clearly significant and controversial. At
this time there was no agreed programme for
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government and an issue arose as to whether it could
be said that the decision to issue the policy was
clearly outside the agreed programme. The statutory
scheme deprives a Minister of the executive
authority which they would otherwise be entitled to
exercise. In those circumstances any ambiguity
ought to favour giving validity to the Ministerial
decision. Not every significant or controversial
decision was automatically to be referred to the
Executive. I do not accept, therefore, that even if this
decision was significant or controversial that it was
within sub-paragraph 5 of paragraph 2.4 of the Code
since it cannot be said that it was clearly outside any
agreed programme. I am also inclined to the view
that in any event the adoption of the policy was not
of itself significant or controversial. This policy had
been promulgated by DRD in July 2006 and had not
apparently raised any interest at Executive level.
When the letter from the two Ministers was sent to
Executive colleagues there was no enquiry or
suggestion of controversy.
Whether or not
something is controversial or significant in this
context must refer to those matters which members
of the Executive might believe to be so. The evidence
does not indicate that this draft PPS raised any such
concern.”
[132] Although that decision was the subject of appeal (Central Craigavon Ltd’s
Application [2011] NICA 17) the Court of Appeal declined to consider the issue as
the matter had by that stage become academic (paragraph 19).
[133] The Applicant’s reliance on JR65’s Application [2013] NIQB 101 is
misconceived. The context of that case was wholly different from that of the present
case. It was concerned with the lifetime ban on males who have had sex with other
males donating blood. In JR 65 at para150 the court stated:
“The issue at hand is both controversial (it has
generated much publicity and public debate, and
views on the issue are highly polarised) and
cross-cutting (it is acknowledged in the SaBTO
report that it touches on equality issues, it further
deals with the implementation of EU Directives) and
as such the Minister had no authority to act without
bringing it to the attention of the Executive
Committee (see section 28A(10) of the 1998 Act and
the Ministerial Code set out above).”
[134] The applicant’s reliance on that case serves to reveal the equally threadbare
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nature of this ground and merely underlines the fact that this case is not properly
considered significant or controversial such that it required referral to the Executive
Committee of the Assembly.
[135] In any event the matter is not “clearly outside” the “agreed programme
referred to in para 20 of Strand One of the Belfast Agreement.”
[136] As the Respondent pointed out the current Programme for Government
2011-2015 published by the Northern Ireland Executive includes as part of “Priority
1: Growing a Sustainable Economy and Investing in the Future” the key
commitment at page 32 that a certain percentage (60% in 2012/13, 75% in 2013/14 &
90% in 2014/15) of large scale investment planning decisions would be made within
6 months and that “applications with job creation potential” would be “given
additional weight”.
[137] I agree with the Respondent that given the job creation potential of the
impugned application it is not reasonably arguable that the decision fell outside the
agreed programme. Accordingly the grant of the permission was outside the
material scope of s20(4)(a) of the 1998 Act. Furthermore the grant of permission was
not within any category of decisions which the FM or DFM had determined to be
matters that should be considered by the Executive Committee. Accordingly, the
grant of permission was outside the material scope of s20(4)(b) of the 1998 Act. Thus
it follows that even if, contrary to my earlier conclusion, the grant of permission was
“significant or controversial” there was no obligation to refer the matter to the
Executive Committee.
Conclusion
[138] For the above reasons none of the grounds of challenge have been established
and the application must be dismissed. The Respondent and the Notice Party raised
the issue of delay, lack of promptitude and prejudice in respect of the non EU
grounds. For the reasons set out in the Notice Party’s skeleton argument I accept that
there has been culpable delay and that no good reason has been offered to justify any
extension of time.
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