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l. INTRODUCTION

The Draft Final Report has been prepared by the Team Leader following part 5 of the TOR and following the
Inception Report and Interim Reports of January and April.

The Report, as requested by TOR, provides a summary of the activities implemented, the problems
encountered and solutions adopted, as well as a description of the results achieved in relation to
implementation of the Work-plan as amended following the Interim Report of January. A number of
documents evidencing implementation of the Project, including outputs produced by the project, are attached
to the Report.

. ORGANIZATION OF THE PROJECT

21 Approach and methodology

As already indicated in the Inception Report the general approach to implementing the project assumed that
it should not only assist Ukraine in meeting its respective international obligations but also to the extent
feasible accommodate ways of doing it preferred by Ukraine.

Therefore the development and implementation of the project Work-plan have been heavily influenced by
deadlines and conditions imposed by relevant decisions of Espoo and Aarhus Conventions bodies and by
requests from beneficiary (see Inception and Interim Reports).

Methodology applied for the project has followed the approved method of work. Throughout the project there
have been regular 3 days meeting of all the experts and ad-hoc meeting of experts working on particular
issues (see below). The team has been in regular contact with beneficiary (see below)

2.2 Contacts with beneficiary

As already indicated in the Inception Report and Interim Reports the contacts with beneficiary have been
significantly influenced by the presidential election and following change of the government, as well as the
fact that during the implementation of the project there have been three persons performing the function of
the Environment Minister, which resulted in some internal reorganizations.

Furthermore, the contacts and decision-making competence have been differentiated depending on the
issue at stake. The general and administrative matters have been handled usually by the Head of
International Department (originally Mr. Taras Trotsky, later on replaced by Mr. Oleg Schevchenko ) and the
person who was nominated to co-ordinate contacts with the project on behalf of beneficiary (originally Ms
Maryna Dyachenko, later on replaced by Mr. Roman Shakhmatenko).

The substantive matters have been delegated to be handled usually by the Espoo and Aarhus Focal Points.
The contacts were additionally complicated by some changes of the persons performing these functions and
the fact that for some time Ukraine had two persons performing the role of the Aarhus Focal Point.

Much of the operational contacts have been handled by the project experts (mainly Ms. Oksana Tarasova
and Mr. Taras Tretyak) by way of oral communications with the Ministry officials.



2.3 Experts

Not all the Ukrainian experts originally proposed by the Consultant have been approved by the beneficiary.
On the other hand the beneficiary offered services of other experts.

It was agreed that the pool of experts would consist of 4 experts. Bearing in mind that TOR envisaged
originally up to 3 experts a respective change in TOR was proposed by the Consultant and approved during
the project implementation.

The pool of experts finally approved included:
= Mr. Dmitro Skrylnikov
= Mr. Taras Tretyak
= Mr. Serhiy Vykhryst
= Ms. Oksana Tarasova.

24 Office

The Ministry has not designated any permanent project office. A room has been made available on ad hoc
basis. Sometimes it was the office of the Head of International Department and sometimes any other room in
the Ministry which happen to be available in given day. The Team Leader has not been provided with a
permanent badge allowing entrance to the Ministry.

2.5 Meetings

During the project implementation period the Project Team has had a number of working meetings internally
and with the representatives of beneficiary, civil society and other stakeholders (for details see the Inception
and Interim Reports).

. DEVELOPMENT AND IMPLEMENTATION OF THE WORK-PLAN

3.1 Introduction

As already mentioned above the development and implementation of the project Work-plan has been heavily
influenced by deadlines and conditions imposed by relevant decisions of Espoo and Aarhus Conventions
bodies and by internal procedures and circumstances in Ukraine. In the light of the above factors there have
been made a number of requests from beneficiary, which to the extent possible have been accommodated
within the project. Some of the above were possible to be implemented under the original TOR but some
needed changes in TOR which indeed were proposed by the Consultant and approved.

The above factors have had a great impact on the priorities applied and results achieved.

3.2 Development of the Work-plan

As already indicated in the Inception Report, the project was initiated in situation where already some
activities had been undertaken to meet the reporting deadlines imposed by Espoo/Aarhus bodies but also to
introduce necessary legal reforms required to be undertaken.

During the implementation of the project the beneficiary made a number of requests towards the activities to
be undertaken (see - Inception and Interim Reports).



The Team Leader had carefully considered all the requests. Some of them were found to be outside the
ambit of the project. Some were found well worth pursuing but not feasible bearing in mind the time and
resources available so perhaps being candidates for a possible follow-up project (see - Inception and Interim
Reports).

Most however of the requests concerning specific activities to be undertaken have been accepted by the
Team Leader as feasible to be undertaken within the resources available. The work on some of them had
been initiated immediately. It was however considered useful to propose some changes in TOR to clearly
reflect new activities. The changes has been approved.

3.3 Implementation of the Work-plan

Following the above described approach the priorities have been assigned to activities clearly requested by
the beneficiary, in particular those where some close deadlines, either international or national, were to be
met.

On the other hand, implementation of the Work-plan included activities were the beneficiary was not
particularly interested but which were considered important by the Contracting Authority.

Implementation of the Work-plan included elaboration of a number of documents presented to the
beneficiary (see below Part 1V) but also ad hoc advice provided to the Contracting Authority and to the
beneficiary. The latter included participation in the meeting of the Intergovernmental Council on Espoo
Convention held on 8 December 2009 as well as a number of consultations provided to the Focal Points for
Espoo and Aarhus Conventions. Besides, a number of materials were distributed during the training
seminars provided within the project (see below), including Power Point presentations prepared for the
purpose as well as translated versions of the relevant documentation, including the respective decisions of
the Aarhus and Espoo bodies.

IV. RESULTS ACHIEVED

Task | - Espoo and Aarhus reviews

Review of the existing situation - Espoo

The Meeting of the Parties of the Espoo Convention found Ukraine to be in non-compliance with its
obligations under the Espoo Convention and requested the Government of Ukraine to ensure that its
legislation and administrative measures were able to implement fully the provisions of the Convention, and
agreed to support the Government of Ukraine in the undertaking of an independent review of its legal,
administrative and other measures to implement the provisions of the Convention for consideration by the
Implementation Committee in the first half of 2009.

The independent review was undertaken by a consultant nominated by the Committee.

Under the Task | of TOR for the current project, it was supposed to provide a detailed assessment of the
legal, administrative and procedural aspects of the implementation of the Espoo Convention in Ukraine.
Such an assessment was performed by the project experts and extensively discussed both internally and
with the beneficiary as well as with the interested stakeholders, including officials and representatives of the
civil society.

The final document evidencing performing the Review (see attached) takes into account the Independent
Review and its recommendations but goes beyond the scope of the Independent Review and addresses and
highlights the main legal, institutional and procedural aspects that need to be improved in order to fully
implement the Espoo Convention. It includes also conclusions co-related with the corresponding Strategy for
the Implementation of the Espoo Convention as prepared under Task Il.



The Review is supplemented with a separate document called Final Decision under Article 6 of the Espoo
Convention (see attached).

Review of the existing situation - Aarhus

The Meeting of the Parties of the Aarhus Convention found Ukraine to be in non-compliance with its
obligations under the Aarhus Convention and requested the Government of Ukraine to ensure that its
legislation and administrative measures were able to implement fully the provisions of the Convention. To
this effect the Aarhus Compliance Committee identified a number of particular features of the Ukrainian
framework which needs improvement in this respect.

Under the Task | of TOR for the current project, it was supposed to provide a detailed assessment of the
legal, administrative and procedural aspects of the implementation of the Aarhus Convention in Ukraine.
Such an assessment was performed by the project experts and extensively discussed both internally and
with the beneficiary as well as with the interested stakeholders, including officials and representatives of the
civil society.

The final document evidencing performing the Review (see attached) takes into account the findings and
recommendations of the Aarhus Compliance Committee but goes beyond them and addresses and
highlights the main legal, institutional and procedural aspects that need to be improved in order to fully
implement the Aarhus Convention. It includes also conclusions co-related with the corresponding Strategy
for the Implementation of the Aarhus Convention as prepared under Task Il.

The Review is based on most recent publicly available reports and information on deficiencies in
implementation of the Aarhus Convention in Ukraine as well as opinions of the experts involved in
preparation of this review.

Task Il Strategies (action plans) for Espoo and Aarhus Conventions

Strategy for Espoo framework, (see attached) was prepared by the Project experts and then included in the
Ukrainian submission to the Espoo Implementation Committee as a supplement to the Action Plan.

The Strategy was extensively discussed both internally and with the beneficiary as well as with the interested
stakeholders, including officials and representatives of the civil society.

The Strategy addresses and highlights main legal, institutional and procedural aspects that are planned to be
improved in order to fully implement the Espoo Convention in Ukraine. It includes detailed description of
provisions in planned legislation and of training and other planned actions. The precise time schedule and
responsibilities for implementation are defined in the Action Plan that has been adopted by the Cabinet of
Ministers of Ukraine.

Strategy for Aarhus (see attached) is strictly co-related with the corresponding Review of the
Implementation of the Aarhus Convention as prepared under Task | and provides clear description of the
proposed actions.

The Strategy was extensively discussed both internally and with the beneficiary as well as with the interested
stakeholders, including officials and representatives of the civil society.

Task lll Bystroe Canal

The main output of this task is the document ,ldentification of specific measures and timetables needed
to bring the Bystroe Canal Project implementation into compliance with Ukraine’s obligations under
the relevant Conventions” (see attached).

The document was prepared by the Project experts and extensively discussed internally. It was submitted in
draft form to ECD. Bearing in mind lack of interest in this respect on the part of beneficiary - the document
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has not been subject to discussions with the beneficiary and any other stakeholders. The document is
supplemented with a separate background document presenting Current State of Play (see attached).
Additionally, upon request of ECD, it was provided by the Team Leader with some advice concerning the
issues related to the Bystroe Canal.

Task IV Capacity building

Under the Task IV the Project organised 4 training seminars:

1. Training seminar on Espoo

The seminar was held on 9 March 2010 in the premises of the Environment Ministry. The seminar was
attended by about 30 participants from various ministries, agencies and institutions.

The seminar was meant to gather the officials from both the Environment Ministry and other potentially
involved ministries and agencies in Ukraine in order to make sure that the awareness of the obligations and
rights under the Espoo Convention is well distributed among the officials of all interested governmental
bodies.

They were all provided with the folder with the relevant materials. The seminar included presentations of the
project experts and of the representatives of the Ministry. The seminar was opened by the Deputy-minister
Gourskiy. During the seminar a practical exercise with active involvement of participants was organised.

2. Training seminar on Aarhus

The seminar was held in Odessa on 27 April. The seminar was attended by about 30 participants from
various environmental authorities and NGOs from the South-West of Ukraine. The seminar was meant to
provide the officials at the local level with the detailed knowledge of the requirements of the Aarhus
Convention.

The seminar was held in combination with the Parliamentary Project on the new provisions of the Waste
Law, sponsored by USAID, which was held on 26 April. Such an arrangement has maximised efficiency,
because the other project covered costs of travel and accommodation of the officials to be trained.

They were all provided with the folder with the relevant materials. The seminar included presentations of the
project experts.

3. Traning seminar for lawyers on Aarhus
The seminar was held on 1 June 2010 in the premises of the Environment Ministry.

The seminar was meant to provide lawyers from the Ministry and its regional offices as well as from other
interested ministries and the Parliament, with up to date knowledge of the current status and activities under
the Aarhus Convention, implementation of the convention in Ukraine, and experience with the
implementation in other countries., as well as to discuss the draft Decree on Public Participation prepared by
the Project experts.

During the seminar a practical exercise with active involvement of participants was organised.

The seminar was attended by about 30 participants. They were all provided with the folder with the relevant
materials.

4. Training seminar for Aarhus Centers
The seminar was held on 2 June 2010 in the premises of the Environment Ministry.

The seminar was meant to provide the representatives of Aarhus Centers in Ukraine with the detailed
knowledge of the requirements of the Aarhus Convention and public participation in decision making and to
discuss the existing problems of Aarhus Centers and the ways for their solutions.



The seminar was opened by the Deputy-minister Mormul. During the seminar a practical exercise with active
involvement of participants was organised.

The seminar was attended by about 30 participants

They were all provided with the folder with the relevant materials. The seminar included presentations of the
project experts and of the representatives of the Ministry.

5. Participation in additional seminar

In addition to organising the above 4 seminars the Project was involved in seminar for judges on Access to
Justice in Environmental Matters organised on 21 March in Lviv. The seminar was co-organised by an
organization of environmental lawyers called EPL and Academy for Judges and sponsored by USAID.

The seminar gathered about 30 judges and some other practicing lawyers and academics.
Two experts of the Project (Jerzy Jendroska and Dmytro Skrylnikov) participated in the seminar as speakers.

The speakers included also judge Petro Stetsiuk of the Constitutional Court, prof. Svitlana Kravchenko of the
Oregon University and a number of EPL attorneys.

The seminar was presided by Ms. Iryna Voytiuk, Rector of the Academy for Judges, who at the end awarded
the judges with the official certificates.

Task V Communication activities

1. Guidance for Aarhus Reporting

The specific guidance for report due to be delivered to the Aarhus Convention Secretariat in December 2009
was submitted to the beneficiary (see attached)..

2. Communication strategy

The Communication Strategy was prepared by the project experts (see attached). As the responsible
representatives of the beneficiary indicated that they were not particularly interested in any assistance in this
respect. - the Strategy was not subject to thorough discussion with the beneficiary or other stakeholders.

Task VI Draft Order on Public Participation

1. Preparation of the draft Order

Draft provisions were prepared,(see attached) and submitted both in English and Ukrainian to beneficiary as
agreed. The draft was supposed to be delivered by Ukraine to the Aarhus Compliance Committee but it was
not delivered there. According to the official explanation it is still subject to discussion within the Ministry.

The project, despite requests and an offer to assist in clarifying doubts, have not been provided with any
official explanations nor any indication as to the objections to the draft.

2. Public consultation of the draft Order

The draft Order as prepared by the project have not been subjected to any official public consultations.
Therefore assistance in this respect could not be provided.

Task VIl Assistance in initiating bilateral negotiations

Ukraine, further to the decisions 1V.2 and V.4 of the Espoo Convention Meeting of the Parties, was
requested by the Implementation Committee to send to its neighbours being Parties to the Espoo
Convention, an invitation to enter into negotiations concerning elaboration of a bilateral agreement , or any
other arrangements, to support implementation of the provisions of the Convention.



1) Ad hoc advice in this respect was provided by the Team Leader to the responsible officials of the
beneficiary. The advice was followed in practice in the official invitations sent to other countries to initiate the
negotiations.

2) The list of elements to be considered before entering into negotiations with a view to elaborate the
Ukrainian negotiation position was discussed briefly with the responsible officials of the beneficiary (see
attached).

Task VIII Preparation of a proposal for steps to be taken by Ukraine as the ,,Affected Party”

During the implementation of the Project Ukraine has been notified by its neighbours about a couple of
activities with potential transboundary impact on the territory of Ukraine. Bearing in mind lack of clear
procedures and practical experience in this respect, there was a need to elaborate ad hoc solutions, in
particular in relation to providing Ukrainian public with possibilities to participate in the transboundary
procedure.

1. Ad hoc advice in this respect was provided by the Team Leader to the responsible officials of the
beneficiary.

2. Proposals for steps to be taken to provide public participation in situation when Ukraine is the ,Affected
party” (see attached) has been prepared by the project experts.

Task IX Draft Rules on the role of Focal Points

The Project has been specifically requested by the beneficiary to assist in developing clear rules for the role
and status of the Focal Points for environmental conventions.

The draft Rules (see attached) have been prepared and submitted to the beneficiary and approved officially
by the Minister (see attached - in Ukrainian).

V. CONCLUSIONS AND RECOMMENDATIONS

1. The project has turned out to be rather difficult to be carried out, mainly due to the personal changes
in the Environment Ministry resulting from reorganizations in the government.

2. The relevant legal system in Ukraine is rather inconsistent internally and full of gaps. On the other
hand, there seems to be sometimes quite formalistic approach to legal changes, while at the same
time the practical implementation seems to be far from being perfect.

3. The Project identified a number of problems which hinder implementation of the obligations
stemming from both the Espoo and Aarhus Conventions. The existing legal and institutional
framework does not provide sufficient legal basis to achieve full compliance.

4. Quite detailed Strategies in relation to both Conventions have been prepared under the Project.
Implementation of both Strategies require a carefully planned activities and significant resources to
be put in particular to drafting concrete proposals for legislative changes, mainly in form of amending
the existing laws in order to provide a clear and consistent t framework.

5. While due to various capacity building efforts there seems to be a general awareness about some
basic principles of the Aarhus Convention, in relation to the Espoo Conventions there is still very
limited awareness even about general principles.



6. In relation to both Conventions there is very limited knowledge about the particular obligations. Both
Conventions are widely misinterpreted, including by those claiming to have or even having some
expertise in the field. The existing infrastructure, in particular in relation to legal expertise, does not
seem to be sufficient to assure proper implementation of the Strategies, in particular when it comes
to drafting necessary legislative and institutional changes. A significant foreign assistance in this
respect seems unavoidable.

7. Apart from law-drafting, also capacity building activities, in particular in relation to officials, are
required. This relates both to officials at he central and at the regional/local level. In particular the
officials from Expertiza Department and Legal Department need a lot of training about both
Conventions.

8. Issues related to developments of both Conventions, in particular in relation to the SEA Protocol to
the Espoo Convention seem to be widely unknown and require a specific attention, both in terms of
law-drafting and in terms of capacity building.

9. When planning any capacity building for regional and local authorities a budget must be carefully
planned bearing in mind the size of the country. The budget must include finding available to cover
travel and accommodation costs of participants.

10. Any follow up projects need to be developed in close cooperation with the beneficiary and also other
stakeholders, including NGOs active in the field, with a view to assure a precise and agreed upon
description of tasks and clear division of responsibilities, including upon the beneficiary.
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Annex to Task I:

Review of the existing problems with the insufficient framework for implementation of the Aarhus
Convention (Ukraine)

At its third meeting in June 2008 in Riga the Meeting of the Parties to the Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
(hereinafter — the Aarhus Convention or the AC) adopted the decision III/6f on compliance by Ukraine with its
obligations under the Convention. Through paragraph 5 of decision Il1/6f, the Meeting of the Parties decided
to issue a caution to the Government of Ukraine, to become effective on 1 May 2009, unless the
Government fully satisfied certain conditions set out in that paragraph and notified the secretariat of this fact
by 1 January 2009. The successful fulflment of the conditions was to be established by the Compliance
Committee of the AC.

At its twenty-third meeting the Compliance Committee, in light of the steps taken by Ukraine, found that
Ukraine has fulfilled the conditions set out in paragraph 5 of decision IlI/6f of the Meeting of the Parties to the
extent that the caution issued by the Meeting of the Parties shall not become effective. However, the
Committee found that Ukraine is not yet fully in compliance with its obligations under the AC. The Committee
therefore reserved its right to make further recommendations to the Meeting of the Parties, including to
recommend to the Meeting to issue a new caution, if the Committee finds that its concerns have not been
satisfactory met.

In particular, the Committee wanted to review, at the earliest appropriate opportunity, the draft legislation on
the following points:

a. The proposed wording requiring that public authorities obtain environmental information relevant to
their functions, including those functions on which they base their decisions;

b. The proposed wording requiring that information within the scope of article 4 of the Convention is
provided, regardless of its volume;

c. The proposed wording concerning the detailed requirements for informing the public, as required
under article 6, paragraph 2, of the Convention, about the initiation of the procedure and possibilities
for the public to participate. In particular:

(i)  The required form of the public notice;
(i)  The required contents of the public notice (as compared with the requirements specified in
para. 2 (a)—(d) of art. 6);
(i) How, in case of projects having transboundary impact, the public concerned abroad is to
be notified, in accordance with paragraph 2 (e) of article 6;
d. The proposed wording setting specific timeframes for the public consultation process. In particular:

(i)  The time for the public study the information on projects and to prepare to participate
effectively;

(i)  The time for the public to prepare and submit comments;

e. The proposed wording requiring that sufficient time is available for the public officials to take any
comments into account in a meaningful way;

f. How the Government will prevent the use of short cuts in the decision-making procedure, i.e. parts of
EIA being provided for evaluation and approval by the decision-making authority prior to any
information being made publicly available;

g. The proposed wording requiring that public authorities do not limit the provision of information under
article 6, paragraph 6, and article 4 of the Convention to publication of the environmental impact
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statement but include other relevant information to ensure more informed and effective public
participation;

h. The proposed wording clarifying that information that applicants are required to provide in the course
of the public authorities’ decision-making on decisions under article 6 is generally not exempt from
disclosure;

i. The proposed wording requiring disclosure of EIA studies in their entirety as the rule (with the
possibility for exempting parts being an exception to the rule);

j. The proposed wording requiring that texts of decisions, along with the reasons and considerations
on which they are based, are publicly available.

This review was prepared under the project “Support to Ukraine to implement the Espoo and Aarhus
Conventions, Ref. 2008/164491" (LOT 6). The review covers all three pillars of the Aarhus Convention which
represent the structure of this review. The review is based on most recent publicly available reports and
information on deficiencies in implementation of the Aarhus Convention in Ukraine as well as opinions of the
expert(-s) involved in preparation of this review.

For the purpose of this review an English text of the Aarhus Convention (AC) was used. There is a general
expert opinion that the official Ukrainian translation of the AC is far from being adequate to its original
authentic texts. However, it is unclear and was not subject to any separate expert review whether Ukrainian
official text leads to any deficiencies in practical implementation of the AC.

l. ACCESS TO INFORMATION

Introduction

There seems to be a general opinion that the access to environmental information framework is rather well
developed in Ukraine. Nevertheless there are still deficiencies and gaps. Some specific problems occur in
individual areas, such as access to information in relation to decision-making, and those problems are
related to both legislative (or quasi-legislative) and practical deficiencies. There are also reported problems
with active dissemination of environmental information including deficiencies of legislative framework and the
the need to develop technical capacities and practical experience. Furthermore, of outmost importance is to
build understanding of the needs for active dissemination of information by some public authorities. Some of
the issues have been identified by the Compliance Committee of the Aarhus Convention in the course of
dealing with communication ACCC/C/2004/03 and submission ACCC/S/2004/01.

1.1. Definition of environmental information

There are no reported problems related to the definition of environmental information in practical application
of the access to environmental information. Currently the legislation is using various terms, including
“information about state of the environment” (Art.50 of the Constitution of Ukraine, Art.8 of the Law on State
Secret, Art. 30 of the Law on Information), “information about state of the natural environment” (various
articles of the Law on Environmental Protection), “ecological information” (Art. 21, 25 of the Law on
Environmental Protection, various bylaws, including specific orders of the Minister of Environmental
Protection).1 In addition, the Law on Environmental Protection is using both terms as equal in the title of
Article 25 (by using brackets).

" In fact, the first group of laws uses in Ukrainian language a term “goBkinns”, while all other use “HaBkonuwHe npupoaHe
cepeposuie”; both in the meaning of “the environment”. Some experts argue that currently use of two different words
does not pose a problem but may lead to some in the future.
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The definition of the term “ecological information” is given in the Art.25 of the Law on Environmental
Protection. It reflects — with minor deficiencies related to subparagraph c) of the Art.2 (3) of the AC — the
definition contained in the Art.2 of the AC.

Recently proposed changes by the Ministry of Environment need to be revised both in light of conformity with
the Aarhus Convention, and in light of ensuring homogenous national legal framework on environmental
information. Proposed changes should be supported in part of adding information related to subpara c) of the
Art.2 (3) of the AC (yet, specific wording should be subject to adjustment since proposed amendments
misinterpret meaning/wording of subparagraph c) by using “if” instead of “inasmuch”). However, proposed
introduction of unified term “ecological information” must be subject to further analysis due to inevitable link
with other laws and the Constitution. In this regard, proposed changes decrease conformity with Constitution
and other laws that could cause further conflicts and misinterpretations and may have the opposite result —
adversely affecting the right on access to environmental information.

Conclusions:
= There is a need to review the proposed amendments

= Amendments to the Art.25 of the Law on Environmental Protection are needed to bring it in
conformity with subparagraph c) of the paragraph 3 of Article 2 of the Aarhus Convention.

= Non-conformity between the Constitution of Ukraine, the Law on Information, the Law on State
Secret and the Law on Environmental Protection in the usage of terms covering “environmental
information” (in the meaning of the AC) may pose a problem in future practical application (i.e.
“information about state of the environment” or “ecological information”).

1.2. Access to information upon request (Article 4)

Several most common problems are reported in this area:

a. no response to requests or inadequate (incomplete, untimely) responses by relevant authorities;

b. inadequate access to information held by local authorities, especially related to settlements and land
planning;

c. classifying environmental information by environmental authorities (restricting access to
environmental information by making it ‘for official use only’ (DSK — dlya sluzbovogo korystuvannya);

d. denial in access to information upon request on the grounds of protection of intellectual property
rights of third parties (mostly due to lack of knowledge and improper interpretation of intellectual
property law);

e. inadequate access to information related to decision-making process; and

f. limited access to draft policies, plans, programs.

In addition, the Compliance Committee of the Aarhus Convention found deficiencies in the legal framework
on the issue and suggested that the Government of Ukraine addresses the following:
= ensure that environmental information within the scope of Article 4 of the AC is provided regardless
of its volume.

Most of these issues are rather adequately dealt with by relevant legislation in fields of information, citizen’s
requests, state secrets, planning and policy development. One of the exceptions is the Regulation on the
procedure for providing access to environmental information, approved by the Order of the Ministry of
Environmental Protection of December, 18, 2003 No.169.
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In light of this, problems identified in paragraphs (a) and (b) can hardly be dealt within a single project.
Difficulties described in (a) result from a general failure of the Government to ensure transparency and
compliance with existing regulations and, therefore, are not environment-specific. Inadequacies described in
(a), (b), and (d) may be addressed through a comprehensive training program or adequate law-enforcement
and, again, are not environment-specific.

Classifying of environmental information and denial in access to information upon request on the grounds of
protection of intellectual property rights of third parties (identified in (c) and (d)) by the environmental
authorities indeed poses a problem in light of implementation of the AC in Ukraine. Numerous studies
support that the current practice in Ukraine is not homogeneous (uniform) and is not in compliance with the
AC as well as with national legislation itself. This problem is also relevant in the context of decision-making.

Regulation on the procedure for providing access to environmental information, approved by the Order of the
Ministry of Environmental Protection of December, 18, 2003 No0.169, does not comply with several key
requirements of the AC as well as national laws (e.g. it contains a provision restricting each request for the
environmental information to only three questions on a certain environmental problem) and should be either
revised or annulled.

Problems identified in paragraphs (e) and (f) would be most effectively dealt in the context of decision-
making procedures and active dissemination of information (see below).

Restricting access to environmental information on the basis of its volume cannot be justified under the AC.
There are several possibilities to address this issue in practice, as explained by the Compliance Committee
in its case law. The provision prohibiting the restriction of access to environmental information based on its
volume could be additionally introduced into the relevant legislation (e.g. the Law on Environmental
Protection, the Law on Information, etc.).

Conclusions:

Most of the reported problems may be addressed through an adequate law-enforcement as well as
comprehensive training programs for relevant authorities including all of those who should provide
environmental information relevant to their functions (not only the Ministry of Environmental Protection) as
well as for the law enforcement agencies. Classifying of environmental information by environmental
authorities is not homogeneous nor in compliance with the AC. There is a need to review current practice
(including revision of previously classified information (“for official use only”), and ensure its compliance with
the Convention. Regulation on the procedure for providing access to environmental information (Order
No.169, 2003) does not comply with the AC and should be either revised or annulled. Other problems related
to provision of information upon request are either not specific for environmental matters or are more
relevant to active dissemination or decision-making procedures and practices.

1.3. Collection and dissemination of environmental information (Article 5)

The following problems are identified in this area:

a. Need to develop legislative framework and practice ensuring that public authorities collect and
possess and update environmental information relevant to their functions;

b. Deficiencies of legislative framework for dissemination of environmental information, need to develop
technical capacities and practical experience;

Reporting about state of the environment;
d. Limited public access to the lists and registers of environmental information;

15



e. Need to develop meta-data (information about information);
f. Need to develop understanding of the needs for active dissemination by some public authorities;
g. Need to develop support to the public seeking environmental information.

In addition, the Compliance Committee of the Aarhus Convention found deficiencies in the legal framework
on the issue and suggested that the Government of Ukraine addresses the following:

= ensure that public authorities possess information relevant to their functions, including that on which
they base their decisions, in accordance with Art.5(1) of the AC, and make it available to the public;

There is a need to improve legislative framework and practice ensuring that public authorities collect,
possess, update and disseminate environmental information relevant to their functions. Some problems are
also related to technical capacities and practical experience of public authorities.

According to the Action Plan on Implementation of the Decision of the Parties to the Aarhus Convention
Ne |I\6f adopted by the decree of the Cabinet of Ministers of December 27, 2008 Ne 1628-p, it was planned
to draft and adopt the regulations on dissemination of the information on the state of environment as well the
regulation on the network of the state environmental automated informational-analytical system for provision
of the access to environmental information. No such drafts have been provided yet. Instead, Draft Decree of
the Cabinet of Ministers on Dissemination and Provision of Environmental Information was provided. It was
supposed to cover both provision of information upon request as well as active information dissemination,
however it did not provide solutions to the problems identified above (see also p. 1.5 below).

Contrary to the issue of provision of information upon request, the issue of collection, processing and
dissemination of environmental information needs development of detailed and comprehensive legal
framework.

Regular reports about state of the environment: the challenges include irregular preparation of reports,
limited access of the public to the process of preparation of national reports, need to develop broad informing
about the status of preparation of national reports, drafts, effective distribution of the national reports
(especially of printed copies).

Most of the lists and registers of environmental information are not publicly accessible. Improvement of the
situation may require not only amending the legal framework, but also changing the technical design of
existing ones (and in some cases even establishing such registers).

There is also limited information about the type and scope of environmental information held by the relevant
public authorities, the basic terms and conditions under which such information is made available and
accessible, and the process by with it can be obtained (including the need for more information of this kind
on the official web-pages of relevant authorities).

The official web-pages of the Ministry of the Environmental Protection and some of its local offices as well as
web-pages of some other relevant authorities are not very user-friendly, complicated as regards the ‘search’
function and not always possess relevant updated information.

The improvement of understanding of the needs for active dissemination as well as a need to provide
support to the public seeking environmental information can be achieved by training and other capacity
building activities.
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One of the problems relates to the need to ensure that during and after decision-making takes place,
relevant authorities possess information on which decisions are based (and make it available).

Conclusions:

There is room to improve access to information provided without requests. Some problems may amount to
non-compliance with the AC, some may also result in poor implementation of the requirements on public
participation in decision-making. Further analysis is needed as to how to ensure that public authorities
possess and make available information on which they base their decisions. The issue of collection,
processing and dissemination of environmental information contrary to the issue of provision of the
information on the request needs development of detailed and comprehensive legal framework.
Improvement of technical and institutional capacity is also needed. Besides, it could be recommended to
Ukraine to ratify the Protocol on PRTRs in the nearest future and establish the respective legislation
framework for its proper implementation.

1.4. Access to information related to specific decision-making

In relation to Article 6

Typical problems reported lie within EIA system which, from the perspective of the AC, include restricted
access to information. Need to ensure practical access is largely due to poor implementation of existing
legislation in the applicable area. In addition, a special order establishing the procedures for performing SER
was repealed by the Ministry of Environment in 2004. There is also a need for clear regulations on
procedures for public participation.

Restricted access to information is largely related to the issue of classifying certain information related to
decision-making, unlawful grounds for refusal to provide documents for examination including denial in
access to information upon request on the grounds of protection of intellectual property rights of third parties.

Further development is needed as regards transparency in the permitting process including access to such
permits (environmental permits: permits on use of natural resources, permits for emission (air, water), etc)
and documents upon which such permits are granted.

1.5. Draft Decree of the Cabinet of Ministers on Dissemination and Provision of Environmental
Information

In December 2009 the Ministry of Environment of Ukraine has put for public comments draft decree on
procedures for providing and disseminating environmental information. The draft is available at
http://www.menr.gov.ua/cgi-bin/go?node=ProektRegAkt. The Ministry also informed about this the
Compliance Committee of the AC (letter dated Dec 29, 2009).

The draft decree needs substantial improvement and does not seem to adequately address any of the
practical problems related to access to information pillar of the Convention in Ukraine (as described above).
In addition, if adopted it may limit in fact access to environmental information compared to current legal
framework, as indicated in legal analysis by non-governmental organization EPL (Ukraine), see
http://www.unece.org/env/pp/compliance/MoP3decisions/Ukraine/correspondence/FrEPL_CommentsAfterC
C26_14Jan2010.doc.
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Conclusions:

Draft decree on access to environmental information cannot be considered as a necessary and effective
means to solve practical or legal deficiencies in access to environmental information in Ukraine. It is
recommended not to focus on further development/improvement of the current draft.

Il PUBLIC PARTICIPATION
2.1 Subject to Article 6

Public participation in environmentally-significant decisions is regulated by EIA and other legislation.
Principles of public participation in environmental decision-making, including participation in OVNSZ, are laid
down in laws, including those on: Environmental Protection, Environmental Review (SER), the Principles of
Regulatory Policy in Economic Activity, and the Planning and Development of Territories.

The principles of public participation in OVNS are detailed in the Construction Standard and in the
Regulations on Public Participation in Decision-making in Environmental Matters.

The problems reported so far lie within EIA system which, from the perspective of the AC, includes the need
to provide practical opportunities for public participation and ensure access to information.

Limited practical opportunities for public participation are largely due to poor implementation of existing
legislation in the applicable area. In addition, a special order establishing the procedures for performing SER
was repealed by the Ministry of Environment in 2004. The absence of such procedural document as well as
clear and detailed regulation on procedures of public participation indeed complicates practical
implementation of the public participation requirements.

Typical specific practical problems include: late or no public notice, inadequate or unclear timeframes, limited
possibilities to submit comments, due account is not taken of outcomes of public participation, the public is
not informed about the final decision and the reasons and considerations on which the decision is based.

Restricted access to information basically relates to the issue of classifying certain types of information,
including the conclusions of the SER, not publishing such conclusions, and the absence of a uniform register
of such conclusions.

The Compliance Committee of the AC found deficiencies in the legal framework on the issue and suggested
that the Government of Ukraine addresses the following:
= ensure that timeframes for the public consultation process are sufficient for the public to study the
information on projects and prepare and submit comments;
= ensure that sufficient time is available to the relevant public officials to take any comments into
account in a meaningful way, as required under article 6, para.8 of the AC;

2 Hereafter in this Review the term “OVNS” or “EIA (OVNS)” is used to identify the process of development by proponent
of project EIA documentation while “EIA” is used for the entire process including the relevant stages of environmental
review. The State Environmental Review (SER) is used as it is used in the Independent Review to avoid further
confusions and misinterpretations. In practice state authorities, experts and public also use the term “Ecological
expertiza”.
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= prevent shortcutting in the decision-making procedure whereby part of the Environmental Impact
Assessment are provided for evaluation and approval by the decision-making authority throughout
the course of EIA development and prior to any information being publicly available;

= ensure that public authorities responsible for environmental decision-making do not limit provision of
information under article 6, para.6 and Article 4 of the AC to publication of an environmental impact
statement but that they provide the public concerned with an opportunity to examine relevant details
so that public participation is informed and therefore more effective;

= clarify that information provided by developers to public authorities in the course of decision-making
and while being under obligation to do so is not protected from disclosure based on the “ownership”
and that disclosure of EIA studies in their entirety is considered as a rule, with possibility for
exempting parts of them being an exception to the rule; and

= ensure that texts of the decisions, along with reasons and considerations on which they are based,
are publicly available.

The main decision-making procedure which covers permitting decisions under Article 6 of the AC in Ukraine
is OVNS and SER (legal basis: State Construction Norms DBNA.2.2-1-2003 and Law on Environmental
Expertiza, 1995, respectively). These two procedures together are widely considered as decision-making
procedure in the meaning of Article 6 of the Convention. OVNS alone is a process for preparation of
environmental impact study by the developer and cannot be thus considered as decision-making procedure
in the meaning of Article 6 of the AC.

It is necessary to assess two of abovementioned elements jointly (OVNS + SER) and to compare them with
common EIA procedure, specified in relevant international instruments both for the purposes of this review
and in general.

The considerations of the Compliance Committee set above can be dealt with in this context (OVNS and
SER procedures), as explained below.

Public notice (Article 6(2))
This includes public notice requirements and timeframes for consultation process itself.

The developer is responsible for public notice both in OVNS and SER procedures (by publishing Declaration
of Intent and Statement of Environmental Impacts respectively). In both cases the notice must be
disseminated through the mass-media (Art. 10 of the Law on Environmental Expertiza and para. 1.6 of DBN
A.2.2-1-2003). There are no clear requirements on the timing for the dissemination of public notice, as well
as no relevant provisions that would ensure effective dissemination. Content of the Declaration of Intent
need to be amended to comply with the requirements of Art.6(2).

The legislation also envisages public consultations through meetings and other forms of interaction. The
outcomes of public participation should be submitted to SER together with other OVNS materials.
Furthermore, the public should be informed through the media of the SER resolution (conclusion). The
organisation of the public participation at the stage of OVNS is fully under responsibility of the investor
(developer, proponent). In practice usually such procedure is organised not in a proper way or formally and it
causes conflicts between public and investor. The competent authority responsible for the SER being not
involved at this stage is not able to provide proper and efficient control.

Consultation timeframes (Article 6(3))

Neither OVNS, nor SER legislation sets any timeframes for public consultation process. This is true for both

examining project documents and time period for providing comments themselves.
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Sufficient time to take comments into account (Article 6(8))

Since no timeframes are set for public consultation process, compliance with this requirement can be hardly
assessed. The only benchmarks for timing are: (1) Statement of Environmental Impacts shall be published
before SER starts (as it is part of OVNS documents submitted for SER, para.2.1 of DBN A.2.2-1-2003) and
(2) maximum time periods established for SER which are from 45 to 120 days, depending on complexity of a
project; 30 days in case of re-evaluation (Article 38 of the Law on Environmental Expertiza).

EIA documents submitted for expertiza prior to being made public

This can be most effectively solved by establishing procedures for SER and including specific requirement
that no SER can start if EIA documents were not made publicly accessible.

Access to EIA is not limited to environmental impact statement (Articles 6(6) and 4(4))

In course of OVNS the developer (proponent) is already obliged to provide access to project documentation
(para.1.9 of DBN A.2.2-1-2003).

In the course of SER there is only general obligation, put on the developer, to ensure “openness” of SER
process (Article 8 of the Law on Environmental Expertiza). There is no specific requirement as to access to
project documentation. This can be solved by amending Article 11 (or 15) of the Law on Environmental
Expertiza with relevant provision stating that documents submitted for SER should be made accessible to
the public.

Denial of disclosure based on the “ownership” & disclosure of EIA studies in their entirety is
considered as a rule

This is not relevant for OVNS, as explained above.

As for SER, such denial is already not in line with national legislation. It can be further clarified by amending
Article 11 or 15 of the Law on Environmental Expertiza stating that EIA documents submitted for SER shall
be accessible to the public. It would also solve disclosure of EIA studies.

Texts of the decisions to be publicly available

In course of SER, final conclusions must be made public through the mass media (Article 10 of the Law on
Environmental Expertiza). This provision is rarely implemented in practice. Some regional offices publish
only one sentence on their web-pages as to whether a certain activity was permitted or not. It might be
solved by creating a registry of conclusions of SER. Article 11 of the Law on Environmental Expertiza
requires that the conclusions of SER take account of public opinion. However, there is no requirement on
including into final decision consideration of public comments.

It is difficult to define precisely the single type of decisions that can be considered as the final decision for all
cases. It looks that for different activities that are subject to EIA different decisions should be considered as
the final. For most of activities (mostly activities related to construction) it looks that the final decision is the
decision (conclusion) of the Integrated State Expertisa. The Integrated State Expertisa is defined and
regulated by the Decree of the Cabinet of Ministers “On procedure of adoption of investment programs,
construction projects and their state examination” Ne 1269 of 31 October 2007. For some other activities
(non-construction type e.g. deforestation, etc.) other types of decisions (e.g. permit for the use of natural
resources) could be considered as the final ones. Therefore, the texts of such final decisions should be also
made publicly available. This issue might require additional studies when preparing further legislative
provisions.
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There is also a need to ensure transparency in the permitting process including access to such permits
(environmental permits: permits on use of natural resources, permits for emission (air, water), etc) and
documents upon which such permits are granted, as well as possibilities for public participation during the
permitting process.

More detailed elaboration of provisions for public participation is planned to be done under the work on
implementation of the Resolution of the Cabinet of Ministers on the Endorsement of the Action Plan for the
Implementation of the Decision of Parties to Aarhus Convention Ill/6f, No. 1626-I of 27 December 2008. It
could be recommended to also address the issues mentioned above when implementing the said Action
Plan.

Conclusions:

Typical problems lie within practical application of existing legislation. There is limited application of the
existing public participation requirements during EIA/SER. There is a need to re-introduce a separate
document on procedures for carrying out SER.

It is also recommended to elaborate and adopt new Decree on public participation (it is planned to be done
according to the Resolution of the Cabinet of Ministers on the Endorsement of the Action Plan for the
Implementation of the Decision of Parties to Aarhus Convention 111/6f, No. 1626-1 of 27 December 2008).

The responsibility to organize public participation during both OVNS and SER stages (e.g. hold the public
consultations and hearings) needs to be moved from the developer to the public authority (or specially
authorised organisation). This also may require additional changes to the Law of Ukraine on Environmental
Expertiza and to the State Construction Standard DBN A.2.2.-1-2003 on Structure and Contents of the
Materials on Assessment of Impacts on the Environment (OVNS) for Designing and Construction of
Production Facilities, Buildings and Structures, No. 214 of 15 December 2003.

New public participation regulation should also provide detailed and clear procedure to address issues
identified by Compliance Committee, including public notice content and form, consultation timeframes,
access to project documents as well as some other issues, including the form of public consultation, public
participation in the environmental permitting process, etc. Additional amendments to the Law of Ukraine on
Environmental Expertiza, the Decree of the Cabinet of Ministers “On procedure of adoption of investment
programs, construction projects and their state examination” Ne 1269 of 31 October 2007 and some other
regulations might be also needed.

Classifying of final decisions shall be subject to serious revision. Unavailability of final decisions leads to
non-compliance with the AC.

2.2 Subject to Article 7 and 8

The legislation in place allows, to some extent, for public participation in the development and adoption of
the plans and programs (including in environmental area). However, there are no clear procedures for public
participation, or even a guidance document in this field.

The Cabinet of Ministers recently launched a comprehensive web-portal to improve transparency and public
participation in adoption of the executive regulations, policies and other legal instruments (civic.kmu.gov.ua).
Unfortunately, the Ministry of Environment does not participate in this activity. There is no developed legal
framework for SEA which might have helped to deal with public participation at the level of plans and

programs.
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Conclusions:

Main problems lie within practical application of existing legislation. There is a need to improve public
participation in adoption of policies, plans, programs by establishing clear procedures. No clear SEA
framework is developed in Ukraine. The Ministry of Environment should participate in the government-wide
public consultation process available at Cabinet of Ministers’ web site. Internal decision-making at the
Ministry of Environment on future legislative priorities shall be more transparent.

lll. ACCESS TO JUSTICE

Ukraine has a well established court system. Most problems reported in the context of Article 9 of the AC
result from a general failure of the court system to ensure effective protection of citizen’s rights and
enforcement of the law.

However, two specific issues can be highlighted for the purpose of this review and project itself:
a) availability of court decisions in the area of environmental protection, the AC, other MEAs;
b) capacity of judges to deal with environmental issues.

Recently introduced Registry of court decisions in Ukraine (http://www.reyestr.court.gov.ua) provides for no
possibility to search thematic issues (e.g., environmental law, water law, etc). This decreases practical
importance of the database and availability of court decisions in environmental area.

At a regional judges workshop on application of environmental legislation (Lviv, 2003) and workshop on the
AC (Kyiv, 2007) Ukrainian judges recognized the need to improve their knowledge and skills to apply the AC.

Conclusions:

There is a need to increase capacity of judges to deal with the AC-related issues. Access to court decisions
related to the environment remains restricted from practical point of view.

FINAL CONCLUSIONS

Experts report various problematic issues related to all three pillars of the implementation of the Aarhus
Convention in Ukraine.

For the purpose of future action a set of priorities and strategic goals shall be established to deal with issues
highlighted. There is a need for clear commitments by the Government of Ukraine to deal with the issues
identified.

For the purpose of the project itself, a set of priority actions can be identified, taking into account available
resources and time (subject to a separate expert review). In this context, public participation stands clearly
as a key issue, especially in relation to public participation provisions of the Espoo Convention.

Ad hoc solution in relation to public participation can be provided by adopting the Order on Public
Participation as proposed by the project (see Annex to task VI). Adoption of the Order should however be
treated only as interim measure pending legislative changes. The long term solution aiming at full
compliance with the Aarhus Convention could be achieved only by adopting the necessary legislative
changes as proposed in the Aarhus Strategy (see Annex to Task II).
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Annex to Task I:

Review of the existing problems with the insufficient framework for implementation of the Aarhus
Convention (Ukraine)

At its third meeting in June 2008 in Riga the Meeting of the Parties to the Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
(hereinafter — the Aarhus Convention or the AC) adopted the decision III/6f on compliance by Ukraine with its
obligations under the Convention. Through paragraph 5 of decision Il1/6f, the Meeting of the Parties decided
to issue a caution to the Government of Ukraine, to become effective on 1 May 2009, unless the
Government fully satisfied certain conditions set out in that paragraph and notified the secretariat of this fact
by 1 January 2009. The successful fulflment of the conditions was to be established by the Compliance
Committee of the AC.

At its twenty-third meeting the Compliance Committee, in light of the steps taken by Ukraine, found that
Ukraine has fulfilled the conditions set out in paragraph 5 of decision IlI/6f of the Meeting of the Parties to the
extent that the caution issued by the Meeting of the Parties shall not become effective. However, the
Committee found that Ukraine is not yet fully in compliance with its obligations under the AC. The Committee
therefore reserved its right to make further recommendations to the Meeting of the Parties, including to
recommend to the Meeting to issue a new caution, if the Committee finds that its concerns have not been
satisfactory met.

In particular, the Committee wanted to review, at the earliest appropriate opportunity, the draft legislation on
the following points:

k. The proposed wording requiring that public authorities obtain environmental information relevant to
their functions, including those functions on which they base their decisions;

I.  The proposed wording requiring that information within the scope of article 4 of the Convention is
provided, regardless of its volume;

m. The proposed wording concerning the detailed requirements for informing the public, as required
under article 6, paragraph 2, of the Convention, about the initiation of the procedure and possibilities
for the public to participate. In particular:

(i)  The required form of the public notice;
(i)  The required contents of the public notice (as compared with the requirements specified in
para. 2 (a)—(d) of art. 6);
(i) How, in case of projects having transboundary impact, the public concerned abroad is to
be notified, in accordance with paragraph 2 (e) of article 6;
n. The proposed wording setting specific timeframes for the public consultation process. In particular:

(i)  The time for the public study the information on projects and to prepare to participate
effectively;

(i)  The time for the public to prepare and submit comments;

o. The proposed wording requiring that sufficient time is available for the public officials to take any
comments into account in a meaningful way;

p. How the Government will prevent the use of short cuts in the decision-making procedure, i.e. parts of
EIA being provided for evaluation and approval by the decision-making authority prior to any
information being made publicly available;

g. The proposed wording requiring that public authorities do not limit the provision of information under
article 6, paragraph 6, and article 4 of the Convention to publication of the environmental impact
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statement but include other relevant information to ensure more informed and effective public
participation;

r. The proposed wording clarifying that information that applicants are required to provide in the course
of the public authorities’ decision-making on decisions under article 6 is generally not exempt from
disclosure;

s. The proposed wording requiring disclosure of EIA studies in their entirety as the rule (with the
possibility for exempting parts being an exception to the rule);

t. The proposed wording requiring that texts of decisions, along with the reasons and considerations
on which they are based, are publicly available.

This review was prepared under the project “Support to Ukraine to implement the Espoo and Aarhus
Conventions, Ref. 2008/164491" (LOT 6). The review covers all three pillars of the Aarhus Convention which
represent the structure of this review. The review is based on most recent publicly available reports and
information on deficiencies in implementation of the Aarhus Convention in Ukraine as well as opinions of the
expert(-s) involved in preparation of this review.

For the purpose of this review an English text of the Aarhus Convention (AC) was used. There is a general
expert opinion that the official Ukrainian translation of the AC is far from being adequate to its original
authentic texts. However, it is unclear and was not subject to any separate expert review whether Ukrainian
official text leads to any deficiencies in practical implementation of the AC.

IV. ACCESS TO INFORMATION

Introduction

There seems to be a general opinion that the access to environmental information framework is rather well
developed in Ukraine. Nevertheless there are still deficiencies and gaps. Some specific problems occur in
individual areas, such as access to information in relation to decision-making, and those problems are
related to both legislative (or quasi-legislative) and practical deficiencies. There are also reported problems
with active dissemination of environmental information including deficiencies of legislative framework and the
the need to develop technical capacities and practical experience. Furthermore, of outmost importance is to
build understanding of the needs for active dissemination of information by some public authorities. Some of
the issues have been identified by the Compliance Committee of the Aarhus Convention in the course of
dealing with communication ACCC/C/2004/03 and submission ACCC/S/2004/01.

4.1. Definition of environmental information

There are no reported problems related to the definition of environmental information in practical application
of the access to environmental information. Currently the legislation is using various terms, including
“information about state of the environment” (Art.50 of the Constitution of Ukraine, Art.8 of the Law on State
Secret, Art. 30 of the Law on Information), “information about state of the natural environment” (various
articles of the Law on Environmental Protection), “ecological information” (Art. 21, 25 of the Law on
Environmental Protection, various bylaws, including specific orders of the Minister of Environmental
Protection).3 In addition, the Law on Environmental Protection is using both terms as equal in the title of
Article 25 (by using brackets).

% In fact, the first group of laws uses in Ukrainian language a term “goBkinns”, while all other use “HaBkonuwHe npupoaHe
cepeposuie”; both in the meaning of “the environment”. Some experts argue that currently use of two different words
does not pose a problem but may lead to some in the future.
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The definition of the term “ecological information” is given in the Art.25 of the Law on Environmental
Protection. It reflects — with minor deficiencies related to subparagraph c) of the Art.2 (3) of the AC — the
definition contained in the Art.2 of the AC.

Recently proposed changes by the Ministry of Environment need to be revised both in light of conformity with
the Aarhus Convention, and in light of ensuring homogenous national legal framework on environmental
information. Proposed changes should be supported in part of adding information related to subpara c) of the
Art.2 (3) of the AC (yet, specific wording should be subject to adjustment since proposed amendments
misinterpret meaning/wording of subparagraph c) by using “if” instead of “inasmuch”). However, proposed
introduction of unified term “ecological information” must be subject to further analysis due to inevitable link
with other laws and the Constitution. In this regard, proposed changes decrease conformity with Constitution
and other laws that could cause further conflicts and misinterpretations and may have the opposite result —
adversely affecting the right on access to environmental information.

Conclusions:
= There is a need to review the proposed amendments

= Amendments to the Art.25 of the Law on Environmental Protection are needed to bring it in
conformity with subparagraph c) of the paragraph 3 of Article 2 of the Aarhus Convention.

= Non-conformity between the Constitution of Ukraine, the Law on Information, the Law on State
Secret and the Law on Environmental Protection in the usage of terms covering “environmental
information” (in the meaning of the AC) may pose a problem in future practical application (i.e.
“information about state of the environment” or “ecological information”).

4.2. Access to information upon request (Article 4)

Several most common problems are reported in this area:

g. no response to requests or inadequate (incomplete, untimely) responses by relevant authorities;

h. inadequate access to information held by local authorities, especially related to settlements and land
planning;

i. classifying environmental information by environmental authorities (restricting access to
environmental information by making it ‘for official use only’ (DSK — dlya sluzbovogo korystuvannya);

j- denial in access to information upon request on the grounds of protection of intellectual property
rights of third parties (mostly due to lack of knowledge and improper interpretation of intellectual
property law);

k. inadequate access to information related to decision-making process; and

I.  limited access to draft policies, plans, programs.

In addition, the Compliance Committee of the Aarhus Convention found deficiencies in the legal framework
on the issue and suggested that the Government of Ukraine addresses the following:
= ensure that environmental information within the scope of Article 4 of the AC is provided regardless
of its volume.

Most of these issues are rather adequately dealt with by relevant legislation in fields of information, citizen’s
requests, state secrets, planning and policy development. One of the exceptions is the Regulation on the
procedure for providing access to environmental information, approved by the Order of the Ministry of
Environmental Protection of December, 18, 2003 No.169.
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In light of this, problems identified in paragraphs (a) and (b) can hardly be dealt within a single project.
Difficulties described in (a) result from a general failure of the Government to ensure transparency and
compliance with existing regulations and, therefore, are not environment-specific. Inadequacies described in
(a), (b), and (d) may be addressed through a comprehensive training program or adequate law-enforcement
and, again, are not environment-specific.

Classifying of environmental information and denial in access to information upon request on the grounds of
protection of intellectual property rights of third parties (identified in (c) and (d)) by the environmental
authorities indeed poses a problem in light of implementation of the AC in Ukraine. Numerous studies
support that the current practice in Ukraine is not homogeneous (uniform) and is not in compliance with the
AC as well as with national legislation itself. This problem is also relevant in the context of decision-making.

Regulation on the procedure for providing access to environmental information, approved by the Order of the
Ministry of Environmental Protection of December, 18, 2003 No0.169, does not comply with several key
requirements of the AC as well as national laws (e.g. it contains a provision restricting each request for the
environmental information to only three questions on a certain environmental problem) and should be either
revised or annulled.

Problems identified in paragraphs (e) and (f) would be most effectively dealt in the context of decision-
making procedures and active dissemination of information (see below).

Restricting access to environmental information on the basis of its volume cannot be justified under the AC.
There are several possibilities to address this issue in practice, as explained by the Compliance Committee
in its case law. The provision prohibiting the restriction of access to environmental information based on its
volume could be additionally introduced into the relevant legislation (e.g. the Law on Environmental
Protection, the Law on Information, etc.).

Conclusions:

Most of the reported problems may be addressed through an adequate law-enforcement as well as
comprehensive training programs for relevant authorities including all of those who should provide
environmental information relevant to their functions (not only the Ministry of Environmental Protection) as
well as for the law enforcement agencies. Classifying of environmental information by environmental
authorities is not homogeneous nor in compliance with the AC. There is a need to review current practice
(including revision of previously classified information (“for official use only”), and ensure its compliance with
the Convention. Regulation on the procedure for providing access to environmental information (Order
No.169, 2003) does not comply with the AC and should be either revised or annulled. Other problems related
to provision of information upon request are either not specific for environmental matters or are more
relevant to active dissemination or decision-making procedures and practices.

4.3. Collection and dissemination of environmental information (Article 5)

The following problems are identified in this area:

h. Need to develop legislative framework and practice ensuring that public authorities collect and
possess and update environmental information relevant to their functions;

i. Deficiencies of legislative framework for dissemination of environmental information, need to develop
technical capacities and practical experience;

j.  Reporting about state of the environment;
k. Limited public access to the lists and registers of environmental information;
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I.  Need to develop meta-data (information about information);
m. Need to develop understanding of the needs for active dissemination by some public authorities;
n. Need to develop support to the public seeking environmental information.

In addition, the Compliance Committee of the Aarhus Convention found deficiencies in the legal framework
on the issue and suggested that the Government of Ukraine addresses the following:

= ensure that public authorities possess information relevant to their functions, including that on which
they base their decisions, in accordance with Art.5(1) of the AC, and make it available to the public;

There is a need to improve legislative framework and practice ensuring that public authorities collect,
possess, update and disseminate environmental information relevant to their functions. Some problems are
also related to technical capacities and practical experience of public authorities.

According to the Action Plan on Implementation of the Decision of the Parties to the Aarhus Convention
Ne |I\6f adopted by the decree of the Cabinet of Ministers of December 27, 2008 Ne 1628-p, it was planned
to draft and adopt the regulations on dissemination of the information on the state of environment as well the
regulation on the network of the state environmental automated informational-analytical system for provision
of the access to environmental information. No such drafts have been provided yet. Instead, Draft Decree of
the Cabinet of Ministers on Dissemination and Provision of Environmental Information was provided. It was
supposed to cover both provision of information upon request as well as active information dissemination,
however it did not provide solutions to the problems identified above (see also p. 1.5 below).

Contrary to the issue of provision of information upon request, the issue of collection, processing and
dissemination of environmental information needs development of detailed and comprehensive legal
framework.

Regular reports about state of the environment: the challenges include irregular preparation of reports,
limited access of the public to the process of preparation of national reports, need to develop broad informing
about the status of preparation of national reports, drafts, effective distribution of the national reports
(especially of printed copies).

Most of the lists and registers of environmental information are not publicly accessible. Improvement of the
situation may require not only amending the legal framework, but also changing the technical design of
existing ones (and in some cases even establishing such registers).

There is also limited information about the type and scope of environmental information held by the relevant
public authorities, the basic terms and conditions under which such information is made available and
accessible, and the process by with it can be obtained (including the need for more information of this kind
on the official web-pages of relevant authorities).

The official web-pages of the Ministry of the Environmental Protection and some of its local offices as well as
web-pages of some other relevant authorities are not very user-friendly, complicated as regards the ‘search’
function and not always possess relevant updated information.

The improvement of understanding of the needs for active dissemination as well as a need to provide
support to the public seeking environmental information can be achieved by training and other capacity
building activities.
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One of the problems relates to the need to ensure that during and after decision-making takes place,
relevant authorities possess information on which decisions are based (and make it available).

Conclusions:

There is room to improve access to information provided without requests. Some problems may amount to
non-compliance with the AC, some may also result in poor implementation of the requirements on public
participation in decision-making. Further analysis is needed as to how to ensure that public authorities
possess and make available information on which they base their decisions. The issue of collection,
processing and dissemination of environmental information contrary to the issue of provision of the
information on the request needs development of detailed and comprehensive legal framework.
Improvement of technical and institutional capacity is also needed. Besides, it could be recommended to
Ukraine to ratify the Protocol on PRTRs in the nearest future and establish the respective legislation
framework for its proper implementation.

4.4. Access to information related to specific decision-making

In relation to Article 6

Typical problems reported lie within EIA system which, from the perspective of the AC, include restricted
access to information. Need to ensure practical access is largely due to poor implementation of existing
legislation in the applicable area. In addition, a special order establishing the procedures for performing SER
was repealed by the Ministry of Environment in 2004. There is also a need for clear regulations on
procedures for public participation.

Restricted access to information is largely related to the issue of classifying certain information related to
decision-making, unlawful grounds for refusal to provide documents for examination including denial in
access to information upon request on the grounds of protection of intellectual property rights of third parties.

Further development is needed as regards transparency in the permitting process including access to such
permits (environmental permits: permits on use of natural resources, permits for emission (air, water), etc)
and documents upon which such permits are granted.

4.5. Draft Decree of the Cabinet of Ministers on Dissemination and Provision of Environmental
Information

In December 2009 the Ministry of Environment of Ukraine has put for public comments draft decree on
procedures for providing and disseminating environmental information. The draft is available at
http://www.menr.gov.ua/cgi-bin/go?node=ProektRegAkt. The Ministry also informed about this the
Compliance Committee of the AC (letter dated Dec 29, 2009).

The draft decree needs substantial improvement and does not seem to adequately address any of the
practical problems related to access to information pillar of the Convention in Ukraine (as described above).
In addition, if adopted it may limit in fact access to environmental information compared to current legal
framework, as indicated in legal analysis by non-governmental organization EPL (Ukraine), see
http://www.unece.org/env/pp/compliance/MoP3decisions/Ukraine/correspondence/FrEPL_CommentsAfterC
C26_14Jan2010.doc.
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Conclusions:

Draft decree on access to environmental information cannot be considered as a necessary and effective
means to solve practical or legal deficiencies in access to environmental information in Ukraine. It is
recommended not to focus on further development/improvement of the current draft.

V.  PUBLIC PARTICIPATION
2.3 Subject to Article 6

Public participation in environmentally-significant decisions is regulated by EIA and other legislation.
Principles of public participation in environmental decision-making, including participation in OVNS4, are laid
down in laws, including those on: Environmental Protection, Environmental Review (SER), the Principles of
Regulatory Policy in Economic Activity, and the Planning and Development of Territories.

The principles of public participation in OVNS are detailed in the Construction Standard and in the
Regulations on Public Participation in Decision-making in Environmental Matters.

The problems reported so far lie within EIA system which, from the perspective of the AC, includes the need
to provide practical opportunities for public participation and ensure access to information.

Limited practical opportunities for public participation are largely due to poor implementation of existing
legislation in the applicable area. In addition, a special order establishing the procedures for performing SER
was repealed by the Ministry of Environment in 2004. The absence of such procedural document as well as
clear and detailed regulation on procedures of public participation indeed complicates practical
implementation of the public participation requirements.

Typical specific practical problems include: late or no public notice, inadequate or unclear timeframes, limited
possibilities to submit comments, due account is not taken of outcomes of public participation, the public is
not informed about the final decision and the reasons and considerations on which the decision is based.

Restricted access to information basically relates to the issue of classifying certain types of information,
including the conclusions of the SER, not publishing such conclusions, and the absence of a uniform register
of such conclusions.

The Compliance Committee of the AC found deficiencies in the legal framework on the issue and suggested
that the Government of Ukraine addresses the following:
= ensure that timeframes for the public consultation process are sufficient for the public to study the
information on projects and prepare and submit comments;
= ensure that sufficient time is available to the relevant public officials to take any comments into
account in a meaningful way, as required under article 6, para.8 of the AC;

* Hereafter in this Review the term “OVNS” or “EIA (OVNS)” is used to identify the process of development by proponent
of project EIA documentation while “EIA” is used for the entire process including the relevant stages of environmental
review. The State Environmental Review (SER) is used as it is used in the Independent Review to avoid further
confusions and misinterpretations. In practice state authorities, experts and public also use the term “Ecological
expertiza”.
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= prevent shortcutting in the decision-making procedure whereby part of the Environmental Impact
Assessment are provided for evaluation and approval by the decision-making authority throughout
the course of EIA development and prior to any information being publicly available;

= ensure that public authorities responsible for environmental decision-making do not limit provision of
information under article 6, para.6 and Article 4 of the AC to publication of an environmental impact
statement but that they provide the public concerned with an opportunity to examine relevant details
so that public participation is informed and therefore more effective;

= clarify that information provided by developers to public authorities in the course of decision-making
and while being under obligation to do so is not protected from disclosure based on the “ownership”
and that disclosure of EIA studies in their entirety is considered as a rule, with possibility for
exempting parts of them being an exception to the rule; and

= ensure that texts of the decisions, along with reasons and considerations on which they are based,
are publicly available.

The main decision-making procedure which covers permitting decisions under Article 6 of the AC in Ukraine
is OVNS and SER (legal basis: State Construction Norms DBNA.2.2-1-2003 and Law on Environmental
Expertiza, 1995, respectively). These two procedures together are widely considered as decision-making
procedure in the meaning of Article 6 of the Convention. OVNS alone is a process for preparation of
environmental impact study by the developer and cannot be thus considered as decision-making procedure
in the meaning of Article 6 of the AC.

It is necessary to assess two of abovementioned elements jointly (OVNS + SER) and to compare them with
common EIA procedure, specified in relevant international instruments both for the purposes of this review
and in general.

The considerations of the Compliance Committee set above can be dealt with in this context (OVNS and
SER procedures), as explained below.

Public notice (Article 6(2))
This includes public notice requirements and timeframes for consultation process itself.

The developer is responsible for public notice both in OVNS and SER procedures (by publishing Declaration
of Intent and Statement of Environmental Impacts respectively). In both cases the notice must be
disseminated through the mass-media (Art. 10 of the Law on Environmental Expertiza and para. 1.6 of DBN
A.2.2-1-2003). There are no clear requirements on the timing for the dissemination of public notice, as well
as no relevant provisions that would ensure effective dissemination. Content of the Declaration of Intent
need to be amended to comply with the requirements of Art.6(2).

The legislation also envisages public consultations through meetings and other forms of interaction. The
outcomes of public participation should be submitted to SER together with other OVNS materials.
Furthermore, the public should be informed through the media of the SER resolution (conclusion). The
organisation of the public participation at the stage of OVNS is fully under responsibility of the investor
(developer, proponent). In practice usually such procedure is organised not in a proper way or formally and it
causes conflicts between public and investor. The competent authority responsible for the SER being not
involved at this stage is not able to provide proper and efficient control.

Consultation timeframes (Article 6(3))

Neither OVNS, nor SER legislation sets any timeframes for public consultation process. This is true for both

examining project documents and time period for providing comments themselves.
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Sufficient time to take comments into account (Article 6(8))

Since no timeframes are set for public consultation process, compliance with this requirement can be hardly
assessed. The only benchmarks for timing are: (1) Statement of Environmental Impacts shall be published
before SER starts (as it is part of OVNS documents submitted for SER, para.2.1 of DBN A.2.2-1-2003) and
(2) maximum time periods established for SER which are from 45 to 120 days, depending on complexity of a
project; 30 days in case of re-evaluation (Article 38 of the Law on Environmental Expertiza).

EIA documents submitted for expertiza prior to being made public

This can be most effectively solved by establishing procedures for SER and including specific requirement
that no SER can start if EIA documents were not made publicly accessible.

Access to EIA is not limited to environmental impact statement (Articles 6(6) and 4(4))

In course of OVNS the developer (proponent) is already obliged to provide access to project documentation
(para.1.9 of DBN A.2.2-1-2003).

In the course of SER there is only general obligation, put on the developer, to ensure “openness” of SER
process (Article 8 of the Law on Environmental Expertiza). There is no specific requirement as to access to
project documentation. This can be solved by amending Article 11 (or 15) of the Law on Environmental
Expertiza with relevant provision stating that documents submitted for SER should be made accessible to
the public.

Denial of disclosure based on the “ownership” & disclosure of EIA studies in their entirety is
considered as a rule

This is not relevant for OVNS, as explained above.

As for SER, such denial is already not in line with national legislation. It can be further clarified by amending
Article 11 or 15 of the Law on Environmental Expertiza stating that EIA documents submitted for SER shall
be accessible to the public. It would also solve disclosure of EIA studies.

Texts of the decisions to be publicly available

In course of SER, final conclusions must be made public through the mass media (Article 10 of the Law on
Environmental Expertiza). This provision is rarely implemented in practice. Some regional offices publish
only one sentence on their web-pages as to whether a certain activity was permitted or not. It might be
solved by creating a registry of conclusions of SER. Article 11 of the Law on Environmental Expertiza
requires that the conclusions of SER take account of public opinion. However, there is no requirement on
including into final decision consideration of public comments.

It is difficult to define precisely the single type of decisions that can be considered as the final decision for all
cases. It looks that for different activities that are subject to EIA different decisions should be considered as
the final. For most of activities (mostly activities related to construction) it looks that the final decision is the
decision (conclusion) of the Integrated State Expertisa. The Integrated State Expertisa is defined and
regulated by the Decree of the Cabinet of Ministers “On procedure of adoption of investment programs,
construction projects and their state examination” Ne 1269 of 31 October 2007. For some other activities
(non-construction type e.g. deforestation, etc.) other types of decisions (e.g. permit for the use of natural
resources) could be considered as the final ones. Therefore, the texts of such final decisions should be also
made publicly available. This issue might require additional studies when preparing further legislative
provisions.

31



There is also a need to ensure transparency in the permitting process including access to such permits
(environmental permits: permits on use of natural resources, permits for emission (air, water), etc) and
documents upon which such permits are granted, as well as possibilities for public participation during the
permitting process.

More detailed elaboration of provisions for public participation is planned to be done under the work on
implementation of the Resolution of the Cabinet of Ministers on the Endorsement of the Action Plan for the
Implementation of the Decision of Parties to Aarhus Convention Ill/6f, No. 1626-I of 27 December 2008. It
could be recommended to also address the issues mentioned above when implementing the said Action
Plan.

Conclusions:

Typical problems lie within practical application of existing legislation. There is limited application of the
existing public participation requirements during EIA/SER. There is a need to re-introduce a separate
document on procedures for carrying out SER.

It is also recommended to elaborate and adopt new Decree on public participation (it is planned to be done
according to the Resolution of the Cabinet of Ministers on the Endorsement of the Action Plan for the
Implementation of the Decision of Parties to Aarhus Convention 111/6f, No. 1626-1 of 27 December 2008).

The responsibility to organize public participation during both OVNS and SER stages (e.g. hold the public
consultations and hearings) needs to be moved from the developer to the public authority (or specially
authorised organisation). This also may require additional changes to the Law of Ukraine on Environmental
Expertiza and to the State Construction Standard DBN A.2.2.-1-2003 on Structure and Contents of the
Materials on Assessment of Impacts on the Environment (OVNS) for Designing and Construction of
Production Facilities, Buildings and Structures, No. 214 of 15 December 2003.

New public participation regulation should also provide detailed and clear procedure to address issues
identified by Compliance Committee, including public notice content and form, consultation timeframes,
access to project documents as well as some other issues, including the form of public consultation, public
participation in the environmental permitting process, etc. Additional amendments to the Law of Ukraine on
Environmental Expertiza, the Decree of the Cabinet of Ministers “On procedure of adoption of investment
programs, construction projects and their state examination” Ne 1269 of 31 October 2007 and some other
regulations might be also needed.

Classifying of final decisions shall be subject to serious revision. Unavailability of final decisions leads to
non-compliance with the AC.

24 Subject to Article 7 and 8

The legislation in place allows, to some extent, for public participation in the development and adoption of
the plans and programs (including in environmental area). However, there are no clear procedures for public
participation, or even a guidance document in this field.

The Cabinet of Ministers recently launched a comprehensive web-portal to improve transparency and public
participation in adoption of the executive regulations, policies and other legal instruments (civic.kmu.gov.ua).
Unfortunately, the Ministry of Environment does not participate in this activity. There is no developed legal
framework for SEA which might have helped to deal with public participation at the level of plans and

programs.
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Conclusions:

Main problems lie within practical application of existing legislation. There is a need to improve public
participation in adoption of policies, plans, programs by establishing clear procedures. No clear SEA
framework is developed in Ukraine. The Ministry of Environment should participate in the government-wide
public consultation process available at Cabinet of Ministers’ web site. Internal decision-making at the
Ministry of Environment on future legislative priorities shall be more transparent.

VI. ACCESS TO JUSTICE

Ukraine has a well established court system. Most problems reported in the context of Article 9 of the AC
result from a general failure of the court system to ensure effective protection of citizen’s rights and
enforcement of the law.

However, two specific issues can be highlighted for the purpose of this review and project itself:
c) availability of court decisions in the area of environmental protection, the AC, other MEAs;
d) capacity of judges to deal with environmental issues.

Recently introduced Registry of court decisions in Ukraine (http://www.reyestr.court.gov.ua) provides for no
possibility to search thematic issues (e.g., environmental law, water law, etc). This decreases practical
importance of the database and availability of court decisions in environmental area.

At a regional judges workshop on application of environmental legislation (Lviv, 2003) and workshop on the
AC (Kyiv, 2007) Ukrainian judges recognized the need to improve their knowledge and skills to apply the AC.

Conclusions:

There is a need to increase capacity of judges to deal with the AC-related issues. Access to court decisions
related to the environment remains restricted from practical point of view.

FINAL CONCLUSIONS

Experts report various problematic issues related to all three pillars of the implementation of the Aarhus
Convention in Ukraine.

For the purpose of future action a set of priorities and strategic goals shall be established to deal with issues
highlighted. There is a need for clear commitments by the Government of Ukraine to deal with the issues
identified.

For the purpose of the project itself, a set of priority actions can be identified, taking into account available
resources and time (subject to a separate expert review). In this context, public participation stands clearly
as a key issue, especially in relation to public participation provisions of the Espoo Convention.

Ad hoc solution in relation to public participation can be provided by adopting the Order on Public
Participation as proposed by the project (see Annex to task VI). Adoption of the Order should however be
treated only as interim measure pending legislative changes. The long term solution aiming at full
compliance with the Aarhus Convention could be achieved only by adopting the necessary legislative
changes as proposed in the Aarhus Strategy (see Annex to Task II).
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Annex to Task |

Final decision according to Art. 6 of the Convention on Environmental Impact Assessment in
Transboundary Context (hereinafter — the Espoo Convention)

For the objects included to the Annex 1 of the Espoo Convention and subject to mandatory Integrated State
Expertiza and State Environmental Review (Ecological Expertiza) the final decision is considered to be the
conclusion of the Integrated State Expertiza. This statement is supported by the provision of part 2 Art. 15 of
the Law of Ukraine "On investment activity" of 18.09.1991 Ne 1560-XI| that stipulates that State Review of
investment programs and projects is performed by the specialized enterprise Central Service of Ukrainian
State Construction Expertise "with participation of expert divisions of the organizations that are co-executors
of the Integrated State Expertiza". Therefore, the State Environmental Review (Ecological Expertiza) is part
of the Integrated State Expertiza and its executors are co-executors of the Integrated State Expertiza.

This idea is more clearly stated in paragraph 3 of point 7 of the Procedure for adoption of investment
programs and construction projects and execution of their State Review adopted by the Decree of the
Cabinet of Ministers of Ukraine of 31.10.2007 Ne 1269. This point contains the following provision "Programs
and projects of constructing objects that pose technogenic, high environmental, nuclear and radiation danger
are subject to review of environmental, technogenic, nuclear and radiation safety. The relevant
conclusions are part of the conclusion of the Integrated State Expertiza”.

The right to realization of a project is granted only by the conclusion of the Integrated State Expertiza (part 1
Art 15 of the Law of Ukraine 'On investment activity'). Moreover, the conclusion of State Environmental
Review does not fully include the analysis of issues related to health protection against adverse impact of an
object. Assessment of certain environmental parameters of projects is included also into the conclusion of
the review of energy saving and energy efficiency, fire safety, emergency, occupational safety issues and
others. All this leads to the conclusion that the conclusion of the State Environmental Review does not
approve all environmental parameters of an object.

In its turn, the conclusion of State Sanitary and Epidemiological Review does not contain assessment of
environmental impact of an object (if it is not directly related to human health). Nor is environmental impact
assessment included into conclusions of State Reviews of energy saving and energy efficiency, fire safety,
emergencies and occupational safety.

This means that parameters of an object according to conclusion of State Environmental Review (as well as
other components of the Integrated State Expertiza) can be changed if this is required by conclusion of
another review which is part of the Integrated State Expertiza. As mentioned by the Espoo Convention
Implementation Committee in point 21 of the Report of the sixteenths session that took place on 10-12
March 2009° in Berlin "if the conditions attached to a decision can be altered subsequently by other
decisions, the former cannot be considered the "final decision" in the meaning of the Convention".

In view of the abovementioned, we can conclude that none of the conclusions which are part of the
Integrated State Expertiza can be considered as final decision in the meaning of Art. 6 of the Espoo
Convention.

The p. 32 of the Independent Review of legal, administrative and other measures taken by Ukraine with the
purpose to realize provisions of the Convention prepared according to points 7 — 14 of the Decision of the

5 Report of the sixteenth session that took place on 10-12 March 2009 in Berlin — [Electronic resource]. — Access regime.
- http://www.unece.org/env/eia/implementation/implementation_committee_meetings_r.htm
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Meeting of the Parties IV/2 (ECE/MP.EIA/IC/2009/5) (hereinafter — Independent Review) proposed to
recognize as final decision the permit to undertake construction works. This conclusion was made on the
basis of the fact that this permit is issued after all procedures are completed and that prior decisions
(including the conclusion of the Integrated State Expertiza) do not allow to undertake activity without permit
for construction works. Moreover, point 32 of the Independent Review stipulates that the permit for
construction works can envisage conditions that are more rigid (in environmental sense) than conditions
defined by the previous decisions.

Unfortunately, the last statement cannot be accepted. The form of permit for construction works has been
approved as Annex 1 to the Procedure of issuing permits for construction works. This form does not include
any environmental parameter. It only records name (last name, first name, patronymic) of the person who is
issued the permit, type of construction works, project documentation, indicates the persons authorized to
perform author and technical supervision, the executor bearing the responsibility and expiry date of the
permit. Thus, this permit does not set any environmental parameters of an object and is aimed only at
ensuring safety of construction works within the project and is not related to parameters of the project itself.

City construction substantiation is not the final decision in the meaning of Art. 6 of the Espoo Convention
either. This is reasoned by the fact that in the process of its approval by village or town councils only initial
data for the project are provided. On the basis of these data the project is developed in which initial data are
checked and which is subject to the Integrated State Expertiza. As a result of the latter the project can be
rejected despite the fact that the city construction substantiation was approved.

Therefore, as a general rule and in the meaning of Art. 6 of the Espoo Convention, conclusion of the
Integrated State Expertiza is regarded as final decision. However, there are exceptions to this rule.
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Annex to Task Il

Strategy
to address the problems in the implementation of the Aarhus Convention (Ukraine)

This strategy was prepared under the project “Support to Ukraine to implement the Espoo and Aarhus
Conventions, Ref. 2008/164491" (LOT 6). The strategy covers all three pillars of the Aarhus Convention
which represent the structure of this review. The strategy is based on the Review of the existing problems
with the insufficient framework for implementation of Aarhus Convention (Ukraine) as prepared within the
project itself. Additionally, this strategy addresses recent AC-related initiatives in Ukraine and steps to
address cross-cutting issues.

Each of the three parts of this strategy include overall concept for the efficient framework and steps needed
to be taken in short run and/or long run

l. ACCESS TO INFORMATION

OVERALL CONCEPT:

There seems to be a general opinion that the access to environmental information framework is rather well
developed in Ukraine. Some specific problems occur in individual areas. Some issues are more relevant to
the decision-making. There are also reported problems with active dissemination of environmental
information including deficiencies of legislative framework, need to develop technical capacities and practical
experience. Other problems are not AC-specific and, therefore, cannot be addressed under the AC
implementation strategy.

Problem-oriented response is needed (solutions to specific individual problems identified).
The framework needs no basic/general changes (1.1-1.2).
The framework needs basic/general improvements (1.3- 1.4)

1.1. Definition of environmental information

Problem(-s) identified:

There are no reported problems related to the definition of environmental information in practical application
of the access to environmental information. Minor amendments to Art.25 of the Law on Environmental
Information are needed to ensure conformity with the definition of environmental information under the
Aarhus Convention. Proposed draft law introduces the unified term “ecological information”, which should be
put for further analysis due to inevitable link with other laws and the Constitution. Changes suggested in the
draft law decrease conformity with the Constitution and other laws.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Further analyze and re-draft proposed amendments to Article 25 of the Law on Environmental
Protection.
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1.2. Access to information upon request (Article 4)

Problem(-s) identified:
= no response to requests or inadequate (incomplete, untimely) responses by relevant authorities;

= inadequate access to information held by local authorities, especially related to settlements and
land planning;

= inadequate access to information related to decision-making process;
= lack of access to draft policies, plans, programs;

= denial in access to information upon request on the grounds of protection of intellectual property
rights of third parties (mostly due to limited awareness and improper interpretation of intellectual
property law).

DESCRIPTION OF THE PROPOSED ACTION(-S):
Adequate law-enforcement;

Conduct comprehensive training programs for relevant authorities including all of those who should
provide environmental information relevant to their functions (not only the Ministry of Environmental
Protection) as well as for the law-enforcement agencies.

= classifying environmental information by environmental authorities (restriction of access by
making it ‘for official use only’(DSK — dlya sluzbovogo korystuvannya);

= denial in access to information upon request on the grounds of protection of intellectual
property rights of third parties.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Review current practice (including revision of previously classified information (“for official use
only”), and ensure its compliance with the Convention.

= Regulation on the procedure for providing access to environmental information (Order
No.169, 2003) does not comply with the AC.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Annul (or revise) the Regulation on the procedure for providing access to environmental information
(Order No.169, 2003).

= proposed regulation on access to environmental information (draft decree of the Cabinet of
Ministers) is unnecessary and inadequate.

DESCRIPTION OF THE PROPOSED ACTION(-S):
Withdraw draft and further analyze the need for such document at all

= restricting access to environmental information on the basis of its volume.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Introduce a provision into the relevant legislation (e.g. the Law on Environmental Protection, the Law
on Information, etc.) clearly prohibiting restricting access to environmental information because of
its volume.
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1.3. Collection and dissemination of environmental information (Article 5)

= There is room for improvement of collection and active dissemination of environmental information.
Some problems may amount to non-compliance with the AC, some may also result in failure to
implement requirements on public participation in decision-making.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Develop a detailed and comprehensive legal framework on the issue of collection, processing and
dissemination of environmental information;

Develop and adopt the regulations on dissemination of the information on the state of environment
as well the regulation on the network of the state environmental automated informational-analytical
system for provision of the access to environmental information as it was planned according to the
Action Plan on Implementation of the Decision of the Parties to the Aarhus Convention Ne II\6f
adopted by the decree of the Cabinet of Ministers of December 27, 2008 Ne 1628-p;

Ensure availability of meta-data including on the official web-pages of relevant authorities;

Properly maintain and where appropriate establish publicly available lists and registers of
environmental information;

Improve preparation and dissemination of reports on the state of environment;

Improve access to environmental information via official web-pages including access to draft
policies, plans and programs;

Improve technical and institutional capacity of relevant authorities;

Conduct comprehensive training programs for relevant authorities including all of those who should
disseminate environmental information relevant to their functions (not only the Ministry of
Environmental Protection);

Ratify the Protocol on PRTRs in the nearest future and establish the respective legislation framework
for its proper implementation.

1.4. Access to information related to specific decision-making

In relation to Article 6
= Restricted access to information is largely related to the issue of classifying certain information
related to decision-making, unlawful grounds for refusal to provide documents for examination
including denial in access to information upon request on the grounds of protection of intellectual
property rights of third parties. Restricting access to documents related to specific decision-making
is not regulated by clear rules.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Ensure adequate law-enforcement;

Conduct comprehensive training programs for relevant authorities including all of those who should
provide environmental information relevant to their functions (not only the Ministry of Environmental
Protection) as well as for the law-enforcement agencies;

Consider introducing amendments to relevant legislation specifying that all public authorities shall
possess, keep and make available to the public information (documents, plans, etc) on which they
base their decisions as well as address this issue in the proposed new Decree on public participation
(see 2.1 below);

Establish and properly maintain publicly available registers of final decisions.
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See also Part Il below.

In relation to Articles 7 and 8
There is a need to provide access to draft policies, plans, programs and international instruments.

DESCRIPTION OF THE PROPOSED ACTION(-S):

To be addressed in the context of decision-making on policies plans, programs, other instruments
(see below)

L. PUBLIC PARTICIPATION

OVERALL CONCEPT:

Typical problems reported so far lie within EIA system which, from the perspective of the AC, includes limited
practical opportunities for public participation and restricted access to information. It is highly important to
address public participation issues when developing changes to the current EIA system.

Comprehensive response is needed (solution to general failure). The framework needs basic/general
improvements.

2.1 Subject to Article 6

Limited practical opportunities for public participation are due to poor implementation of existing legislation in
the applicable area. In addition, a special order establishing the procedures for performing SER was
repealed by the Ministry of Environment in 2004. The absence of such procedural document indeed
complicates practical implementation of the public participation requirements. Specific practical problems
include: late or no public notice, inadequate timeframes, limited possibilities to submit comments, due
account is not taken of outcomes of public participation, the public is not informed about the final decision
and the reasons and considerations on which the decision is based.

DESCRIPTION OF THE PROPOSED ACTION(-S):

It is recommended to elaborate and adopt new Decree on public participation (it is planned to be done
according to the Resolution of the Cabinet of Ministers on the Endorsement of the Action Plan for the
Implementation of the Decision of Parties to Aarhus Convention 111/6f, No. 1626-1 of 27 December 2008).

The responsibility to organize public participation during both OVNS and SER stages (e.g. hold the public
consultations and hearings) needs to be shifted from the developer to the public authority (or specially
authorised organisation). This also may require additional changes to the Law of Ukraine on Environmental
Expertiza and to the State Construction Standard DBN A.2.2.-1-2003 on Structure and Contents of the
Materials on Assessment of Impacts on the Environment (OVNS) for Designing and Construction of
Production Facilities, Buildings and Structures, No. 214 of 15 December 2003.

New public participation regulation should also provide detailed and clear procedure to address issues
identified by the Compliance Committee, including public notice content and form, consultation timeframes,
access to project documents as well as some other issues, including the form of public consultation, public
participation in the environmental permitting process, etc. Additional amendments to the Law of Ukraine on
Environmental Expertiza, the Decree of the Cabinet of Ministers “On procedure of adoption of investment
programs, construction projects and their state examination” Ne 1269 of 31 October 2007 and some other

regulations might be also needed.
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Classifying of the conclusion of SER shall be subject to serious revision.

There is a need to re-introduce a separate document on procedures for carrying out SER.

= Restricted access to information related to the issue of classifying certain information, including the
conclusions of SER, no publishing of such conclusions, absence of a uniform register of such
conclusions.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Detailed modalities shall be developed to ensure that the conclusions of SER are made public when
they are adopted,;

Develop state register of the conclusions of SER available to the public;
Analyze practical possibilities for publishing conclusions of SER.

2.2. Subject to Article 7 and 8

= Typical problems lie within practical application of existing legislation. There is a need to improve
public participation in adoption of policies, plans, programs by establishing clear procedures.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Address within actions listed in 2.1, in particular by including applicability provisions as to plans,
programs, etc.

= The Cabinet of Ministers recently launched a comprehensive web-portal to improve transparency
and public participation in adoption of the executive regulations, policies and other legal
instruments (civic.kmu.gov.ua). Unfortunately, the Ministry of Environment is not involved in this
activity, yet.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Establish internal procedure for compulsory use of the existing civil society consultations portal at
the web-site of the Cabinet of Ministers (civic.kmu.gov.ua)

= There is no clear legal framework for SEA which might have helped to deal with public participation
at the level of plans and programs.

DESCRIPTION OF THE PROPOSED ACTION(-S):

Develop legal framework for SEA;
Ratify the SEA Protocol.
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lll. ACCESS TO JUSTICE

OVERALL CONCEPT:

Ukraine has a well established court system. Most problems reported in the context of Article 9 of the AC
result from a general failure of the court system to ensure effective protection of citizen’s rights and
enforcement of the law.

Low-scale cost-efficient response is possible. General framework needs no basic/overall changes.

Recently introduced Registry of court decisions in Ukraine (http://www.reyestr.court.gov.ua) provides for no
possibility to search thematic issues (e.g., environmental law, water law, etc.). This decreases practical
importance of the database and availability of court decisions in environmental area.

DESCRIPTION OF THE PROPOSED ACTION(-S):
Introduce changes into the database to allow search for thematic issues and use of environmental

L 11

law tags (e.g., “environmental expertiza”, “public participation”, “Aarhus Convention”, etc.).
= There is a need to increase capacity of judges to deal with the AC-related issues.
DESCRIPTION OF THE PROPOSED ACTION(-S):
Introduce topics on the AC-related issues into regular training curriculum at the Academy of
Judges of Ukraine.

FINAL REMARKS

Taking into account duration and resources available under the project some actions listed above could be
implemented within the project. However, further prioritization is needed. In this context, public participation
stands clearly as a key issue.

Taking into account difficulties Ukraine faced in previous years in coordinating implementation of the Aarhus
Convention and participation in relevant activities under the Convention, it is highly recommended to provide
assistance in setting up legal/institutional framework for the focal point(s).
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Annex to Task Il

Strategy of the implementation of the Espoo Convention in Ukraine
Explanatory note

Introduction

This Strategy addresses and highlights main legal, institutional and procedural aspects that are planned to
be improved in order to fully implement the Espoo Convention in Ukraine. It includes detailed description of
provisions in planned legislation and of training and other planned actions. The precise time schedule and
responcibilities for implementation are defined in the Action Plan that is adopted (will be adopted) by the
Cabinet of Ministers of Ukraine.

The system of Environmental Impact Assessment in Ukraine, as well as in the main part of EECCA countries
includes such main elements as (1) development by proponent6 of project documentation, which includes
EIA documentation (OVNS7) and (2) assessment of this documentation, its completeness and
correspondence to the legislation and others instruments, which is carried out by certain authorized state
bodies.

The law regulates and describes the procedure of assessment (review) of EIA documentation by the state
bodies. Such assessment is named as State Ecological Expertise8 or State Environmental Review
(hereinafter SER).

Whereas the SER procedure is regulated by the Law on Environmental Review, the OVNS procedure is
guided by the State Construction Standard No. 214.

The process of elaboration of documentation and its OVNS part which direct translation is “EIA” sometimes
lead to confusions and misunderstanding when it is compared with EIA process in EU or USA. In some
cases OVNS is only compared with or State Environmental Review (ecological expertise) elements are only
considered as EIA.

For the purpose of this Strategy and in general it is necessary to consider both elements jointly (OVNS +
Environmental review) when comparing them with the EIA procedure, specified in relevant international
instruments.

Legal acts to be improved

On 2 April 2008, the Government of Ukraine established the Intergovernmental (strictly interdepartmental)
Coordination Council on the Implementation of the Espoo Convention in Ukraine. The Chairman of the
Council is the Deputy Prime Minister and the Deputy Chairman is the Minister of Environmental Protection.
The Council includes 10 Deputy Ministers, a representative of the National Defence and Security Council
and a representative of the Academy of Sciences. The Council meets at least twice a year and main goals of
the Council are:

1. Developing proposals for implementing the Convention;

The term ‘proponent’ is used rather than ‘developer’ or ‘investor’, where there is no change in meaning;
Direct translation of OVNS from Ukrainian is EIA (Environmental Impact Assessment).
The Ukrainian name of the Law is ‘the Law of Ukraine on Ecological Expertisa’.
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2. Coordinating activities of various authorities related to the implementation of the
3. Convention;
4. Monitoring the application of the Convention and analysis of its effectiveness.

Despite its important role, the Council is not supposed to be the competent authority as defined by the
Convention. It appears that Ukrainian legislation does not define such an authority: the Resolution of the
Cabinet of Ministers on the Procedure for Participation of the Central Authorities in the Activities of the
International Organisations in which Ukraine Participates does not mention the Convention in the list of
international conventions and organizations.

Following the recommendations of the Independent review where the lack of clear legal designation of the
competent authority and definition of its responsibilities was mentioned as one of disadvantages (p. 40, 71 of
the Independent Review) it is planned to designate authority responsible for implementing the Convention
(as required by art. 1(ix) and other articles of the Convention), both as a Party of origin and as an affected
Party. For this purpose it is planned to amend of the Resolution of the Cabinet of Ministers on the Procedure
for Participation of the Central Authorities in the Activities of the International Organisations in which Ukraine
Participates, No.1371, 13 September 2002. The Ministry of Environment is planned to be designated as the
competent authority.

The responsibilities of the competent authority are planned to be defined in the Decree of the Cabinet of
Ministers “On adoption of the Procedure of environmental impact assessment in transboundary context” by
which it is planned to adopt the Procedure of EIA in transboundary context as well as to define the role of the
competent authority. (See time schedule and responsible bodies in the Action Plan, p.1) To develop the
separate procedure for transboundary EIA and adopt it at the level of the Cabinet of Ministers was also
recommended by the Independent Review (p. 82 of the Independent Review). The Draft Decree of the
Cabinet of Ministers “On adoption of the Procedure of environmental impact assessment in transboundary
context” will be elaborated later and it will include the issues of responsibilities, mandate of the competent
authority as well as other issues such as:

= procedure of transboundary EIA in both cases when Ukraine is a Party of Origin and an Affected

party;

= consultations and public participation;

= financial mechanisms;

= post-project analysis and monitoring;

= [ist of activities that trigger procedure of transboundary EIA.

With regards to the list of activities that will trigger transboundary procedure it is also planned to establish the
special expert group (with possible involvement of the international experts) which will elaborate such list.

It is expected that the main key requirements of the Espoo Convention, where Ukraine has been found non-
compliant, will be covered by the Decree, including in particular the following:

= requirements for notification, transmission of information and public participation.

= requirements for the preparation of EIA documentation and distribution of the EIA documentation for
the purpose of participation of authorities and public of the affected country

= provisions for consultation between the Parties on the basis of the EIA documentation

= the final decision and the transmission of final decision documentation to the affected Party along
with the reasons and considerations on which it was based.
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The resolution of the Cabinet of Ministers On the Intergovernmental Coordination Council on the
Implementation of the Espoo Convention in Ukraine. No.295, 2 April 2008 shall be amended accordingly
after adoption of the Procedure of environmental impact assessment in transboundary context taking into
account the responsibilities and mandate of the competent authority and need for coordination of its work
and responsibilities with the Council. (See time schedule and responsible bodies in the Action Plan, p.1)

As it was pointed by the experts, just to draft and adopt abovementioned Decree on transboundary EIA may
not be enough to improve the system in order to fully implement the Espoo Convention in Ukraine. Some of
issues are not in the competence of the Cabinet of Ministers, for example, according to the Art.18 of the Law
on Environmental Review (Ecological Expertiza) it is the competence of the Parliament of Ukraine to define
the principles and procedure of the Environmental Review (Ecological Expertiza). The Cabinet of Ministers
according to this law sets the procedure of submitting of documentation for the State Environmental Review
and adopts the list of activities. (Art. 21)

Therefore it is also needed to amend the Law of Ukraine on Environmental Review. (See time schedule and
responsible bodies in the Action Plan, p.1)

The following amendments to the Law are planned:

1. First of all the law shall define the responsibility of the Cabinet of Ministers to adopt the
transboundary EIA procedure and introduce the legal ground for the adoption of the Decree of
Cabinet of Ministers “On adoption of the Procedure of environmental impact assessment in
transboundary context”

2. ltis important to ensure is that all planned activities with potentially significant transboundary impact
shall appear “on the radar” of the competent authority early in the planning process (e.g. when the
declaration of intent is prepared). (p. 73,74 of the Independent Review) In the current system in most
of cases the competent authority are involved in the process of EIA at the stage of State
Environmental Review, when developer submits the EIA documentation for the review. This stage
can not be considered as the early stage in the planning process as before that proponent had
already designed main documentation, hold public hearings, selected alternatives etc.

The planned amendments shall extend the role of the competent authority and provide obligation for
the proponent to submit the Statement of Intent to the competent authority (and/or is regional bodies)
at the beginning of process. In such case the competent authority can decide whether such activity
may have significant transboundary impact or not, and in case it may have such impact apply the
procedure that will be defined by the abovementioned Decree on the Procedure of environmental
impact assessment in transboundary context.

Content of the Statement of Intent and other relevant provisions can be set in the new article.

3. Additional provisions to amend the process of the SER and to include the cases of significant
transboundary impact when Ukraine is the affected party. (apparently art. 13) If the Party of Origin
sends the documentation to Ukraine as the affected party, this documentation shall be the object of
environmental review.

The issue when Ukrainian authorities receive information of any activity that might have significant
transboundary environmental impact, but no notification from the Party of origin had been received,
will be addressed as well.

4. Some other amendments are needed such as timing, content of EIA documentation and financial
issues.
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It is planned to amend relevant provisions on funding (apparently art. 47) including the issue of funding in
case of transboundary procedure. (p. 80-81 of the Independent Review).

Also, as the competent authority is planned to be involved at the stage of the Statement of Intent as well as
the responsibilities to organise public participation are planned to be put on the competent authority it will
also lead to changes in timing and other financial arrangements.

It may also require to develop and adopt special provisions or regulation on financial mechanisms of
transboundary EIA in a form of special provisions in the law, chapter in the Decree of the Cabinet of
Ministers On adoption of the Procedure of environmental impact assessment in transboundary context, or
separate regulation. (Will be decided later when the transboundary EIA procedure will be defined)

It is also planned to amend the List of Activities and Objects Prone to Causing Higher Environmental Risks
adopted by the Resolution of the Cabinet of Ministers on List of Activities and Objects Prone to Causing
Higher Environmental Risks, No. 554, 27 July 1995, with relevant amendments. This list shall trigger the
national review procedure of the State Environmental Review while the one proposed in the Decree on
transboundary EIA has the purpose to trigger transboundary procedure. But if any activity will not “come on
radar” of the national procedure it automatically could not be screened for transboundary EIA.

Therefore the List of activities shall be amended in line with the Espoo Convention. One of the main gaps of
such list is that it lists construction activities only but does not include such activities as, for example,
deforestation of large areas. (The new draft of the list was prepared recently and sent for comments and
preliminary approval to the relevant authorities. It needs to be revised and the abovementioned issues shall
be addressed before the final adoption)

More detailed elaboration of provisions for public participation in national context will be done under the work
on implementation of the Resolution of the Cabinet of Ministers on the Endorsement of the Action Plan for
the Implementation of the Decision of Parties to Aarhus Convention 111/6f, No. 1626-l, 27 December. This
work will be coordinated to take into account transboundary procedure. The responsibility to hold the public
hearings need to be moved from the developer to the public authority (or specially authorised organisation),
including the OVNS stage.

It is difficult precisely to define the single type of decisions that can be considered as the final decision for all
cases. It looks that for different activities that are subject to EIA (and Annex | of the Espoo Convention)
different decisions should be considered as the final. For most of activities (mostly activities related to
construction) it looks that the final decision is the decision (conclusion) of the Integrated State Expertisa. The
Integrated State Expertisa is defined and regulated by the Decree of the Cabinet of Ministers “On procedure
of adoption of investment programs, construction projects and their state examination” Ne 1269, 31 October
2007. For some other activities (non-construction type e.g. deforestation, etc.), other types of decisions could
be considered as the final. This issue requires additional studies that will be done when preparing further
legislative provisions.

In order to incorporate accordingly abovementioned amendments (as well as include the issue of the final
decision) and extend the terms of examination as well as incorporate relevant financial mechanisms in case
of transboundary EIA, the Decree of the Cabinet of Ministers “On procedure of adoption of investment
programs, construction projects and their state examination” Ne 1269, 31.10.2007 needs to be amended.
(See time schedule and responsible bodies in the Action Plan, p.1)

State Construction Standard DBN A.2.2.-1-2003 on Structure and Contents of the Materials on Assessment
of Impacts on the Environment (OVNS) for Designing and Construction of Production Facilities, Buildings
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and Structures, No. 214, 15.12.2003 shall be also amended accordingly taking into account changes to the
Law on Environmental review and other regulations. (See time schedule and responsible bodies in the
Action Plan, p.2)

Other activities

It is also planned to initiate the process of elaboration and negotiation of bi-lateral and multilateral
agreements with neighbouring countries (See time schedule and responsible bodies in the Action Plan, p.5).

As number of changes to legislation will be introduced it is crucial to elaborate the guidance on EIA in
transboundary context including both cases when Ukraine is Party of Origin and Affected Party. (See time
schedule and responsible bodies in the Action Plan, p.4)

Specific trainings for the competent authority at well as other educational and capacity-building activities will
be organised for other relevant stakeholders (See time schedule and responsible bodies in the Action Plan,

p-3)

See the List of regulations to be drafted or amended and other planned activities below
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List of regulations to be drafted or amended and other planned activities
(with short explanations)

1. Amendment of the Resolution of the Cabinet of Ministers on the Procedure for Participation of
the Central Authorities in the Activities of the International Organisations in which Ukraine
Participates, No.1371, 13 September 2002.

To designate authorities responsible for implementing the Convention (as required by art. 1(ix) and other
articles of the Convention), both as a Party of origin and as an affected Party. (p. 71 of the Independent
Review)

2. Draft Decree of the Cabinet of Ministers “On adoption of the Procedure of environmental
impact assessment in transboundary context”
= in addition to the p.1 to designate authorities responsible for implementing the Convention and
define responsibilities, mandate and resources to implement the Convention. (p. 71 of the
Independent Review) as well as define following issues:

. procedure of transboundary EIA in both cases when Ukraine is Party of Origin and Affected
Party;

" consultations and public participation;

. financial mechanisms;

. post-project analysis and monitoring;

= list of activities that trigger procedure of transboundary EIA.

The special expert group shall be established to elaborate such list.

3. Amendments to the resolution of the Cabinet of Ministers on the Intergovernmental
Coordination Council on the Implementation of the Espoo Convention in Ukraine. No.295, 2
April 2008.

4, Amendments to the Law of Ukraine on Environmental review.

. to include the provisions that introduce the legal ground for the adoption of the Decree of
Cabinet of Ministers “On adoption of the Procedure of environmental impact assessment in
transboundary context” ;

" to add the relevant article on the Statement of Intent which shall be submitted to the competent
authority (and/or its regional bodies) to ensure that all planned activities with potentially
significant transboundary impact appear “on the radar’ of the competent authority early in the
planning process and trigger the transboundary procedure. (p. 73 of the Independent Review);

= to amend the process of the SER and to including the cases of significant transboundary impact
when Ukraine is the affected party. (apparently art. 13)

. to amend the content of EIA documentation; (p. 63 of the Independent Review)

" to amend provisions on the terms of SER (apparently art. 38) to enable the extension of the

terms of SER in case of transboundary procedure;

" to amend relevant provisions on funding (apparently art. 47) including the issue of funding in
case of transboundary procedure. (p. 80-81 of the Independent Review). It may also require to
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10.

11.

develop and adopt special provisions or regulation on financial mechanisms of transboundary
EIA in a form of special provisions in the law, chapter in the Decree of Cabinet of Ministers “On
adoption of the Procedure of environmental impact assessment in transboundary context”, or
separate regulation;

= detailed modalities shall be developed to ensure that the conclusions of SER are made public
when they are adopted.

Amendment of the Resolution of the Cabinet of Ministers on List of Activities and Objects
Prone to Causing Higher Environmental Risks, No. 554, 27 July 1995, with amendments in No.
142 of 14.02.2001.

= to amend the list activities in line with the Espoo Convention.

Amendment of the Decree of the Cabinet of Ministers “On procedure of adoption of investment

programs, construction projects and their state examination” Ne 1269, 31.10.2007.

. to be amended in order to address the issue of final decision, extend the terms of examination
and incorporate relevant financial mechanisms in case of transboundary EIA.

Amendment of the State Construction Standard DBN A.2.2.-1-2003 on Structure and Contents
of the Materials on Assessment of Impacts on the Environment (OVNS) for Designing and
Construction of Production Facilities, Buildings and Structures, No. 214, 15.12.2003.

" to amend provisions related to the Statement of intent, role of the competent authority, public
participation and others, incorporating new amendments to the law on Environmental Review
and the Decree of Cabinet of Ministers “On adoption of the Procedure of environmental impact
assessment in transboundary context” (see. P. 2, 4)

More detailed elaboration of provisions for public participation in national context will be done
under the work on implementation of the Resolution of the Cabinet of Ministers on the
Endorsement of the Action Plan for the Implementation of the Decision of Parties to Aarhus
Convention Ill/6f, No. 1626-l, 27 December. This work will be coordinated to take into account
transboundary procedure.

Initiation of the process of negotiation of bi-lateral and multilateral agreements with
neighbouring countries.

Elaboration and approval of the guidance for EIA in transboundary context including both
cases when Ukraine is Party of Origin and Affected Party.

Capacity-building activities.
. trainings for the competent authorities on the Espoo Convention and new legislation;
. for other relevant authorities and stakeholders.
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Annex to Task llI:

Identification of specific measures and timetables needed to bring the Bystroe Canal Project
implementation into compliance with Ukraine’s obligations under the relevant Conventions

I.  SCOPE OF THE ANALYSIS

The current paper was made within the frame of Task Ill of the Project “Support to Ukraine to implement the
Espoo and Aarhus Conventions”.

The analysis focuses on legal aspects of the Project “Danube-Black Sea Navigation Route in the Ukrainian
Part of the Danube Delta” (hereinafter — Bystroe Canal Project or Project) and does not cover neither the
political aspects nor the technical and economical aspects of the Project.

Bearing in mind the attitude of the beneficiary towards the entire Task Il of the project, the current paper, as
agreed, provides an expert analysis of the existing situation taking into account the decisions and opinions of
the relevant Convention’s bodies.

The issue of Bystroe Canal Project was subject of interest to various international bodies. Two of them,
namely the Meeting of the Parties of the Convention on Environmental Impact Assessment in a
Transboundary Context (hereinafter — Espoo Convention) and Meeting of the Parties of the Convention on
Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental
Matters (hereinafter — Aarhus Convention), decided to issue a caution to Ukraine.

The Decision Ill/6f of the Meeting Parties to the Aarhus Convention and respective opinions of the Aarhus
Compliance Committee relate to the overall Ukrainian framework for the Aarhus Convention and do not
address any specific requirements regarding implementation of the Bystroe Canal Project. Therefore they
are of relevance for the Task | and Task Il but not for the current analysis under Task Ill. The current analysis
is focused on the requirements stemming from the Decision 1V/2 of the Espoo Meeting of the Parties and
respective opinions of the Espoo Implementation Committee.

Il. OBLIGATIONS UNDER THE DECISION IV/2 OF THE ESPOO MOP AND RESPECTIVE OPINIONS
OF THE ESPOO IMPLEMENTATION COMMITTEE.

In its Decision 1V/2 the Meeting of the Parties to the Espoo Convention:

= Endorsed the findings of the Implementation Committee that Ukraine has been in non-compliance
with its obligations under the Convention, in particular Articles 2, 3, 4, 5 and 6;

= Decided to issue a declaration of non-compliance to the Government of Ukraine;

= Urged the Government of Ukraine to repeal without delay the final decision of 28 December 2007
concerning the implementation of the Project and not to implement Phase |l of the Project before
applying fully the provisions of the Convention to the Project, taking into account the findings of
the Implementation Committee, and to report to the Committee at its fifteenth meeting (October
2008) and at subsequent meetings if necessary;

= Decided to issue a caution to the Government of Ukraine to become effective on 31 October 2008
unless the Government of Ukraine stops the works, repeals the final decision and takes steps to
comply with the relevant provisions of the Convention;
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= Invited the Government of Ukraine to enter into negotiations with its neighbouring Parties to
cooperate in the elaboration of bilateral agreements or other arrangements in order to support
further the provisions of the Convention, as set out in Article 8, and to seek advice from the
secretariat. The Government of Ukraine was invited to report on progress with the elaboration of
such agreements, particularly with Romania, to the Implementation Committee by the end of 2010
and to the fifth meeting of the Parties.

In its follow-up to decision IV/2 at its fifteenth session, held on 28-30 October 2008, the Implementation
Committee considered that the first condition related to all works had been fulfilled for Phase I, but it was
concerned that the Government of Ukraine had not taken steps to apply the Convention to continuing works
for Phase I. In this respect, the Committee agreed to remind the Government of Ukraine of the Committee’s
findings and recommendations endorsed by the Meeting of the Parties, which require, as a minimum, that no
further works, including operation and maintenance works, should be undertaken for Phase | without taking
steps to comply with the relevant provisions of the Convention.

The Committee also agreed that the second condition of the decision 1V/2 had been fulfiled by the
Government of Ukraine in its repeal of the final decision on 11 June 2008.

The Committee welcomed the steps taken by the Government of Ukraine and agreed that the third condition
had been broadly satisfied. However, the Committee agreed to request the Government of Ukraine to ensure
that: (a) The steps taken to comply with the relevant provisions of the Convention cover also any further
works related to Phase | of the Project, including operation and maintenance works; (b) The EIA
documentation for the Project addresses, inter alia: (i) possible alternatives to the whole Project discussed
with the affected Party, including the no-action alternative; (ii) the combined impact of the two phases of the
Project; and (iii) the mitigation measures to minimize this combined impact.

The Committee consequently decided to request the Government of Ukraine to report in writing to the
Committee on steps taken to apply the relevant provisions of the Convention to: (a) Any further works related
to Phase | of the Project, including operation and maintenance works; (b) Phase Il of the Project.

The Committee decided that, in the light of the above, the caution should not become effective.

At its sixteenth session, held on 10-12 March 2009, the Implementation Committee reviewed the report
received from the Government of Ukraine. The Committee observed that the report did not confirm that: (a)
Works, including operation and maintenance, on Phase | had stopped; (b) Steps had been taken to apply the
relevant provisions of the Convention to any further works related to Phase | of the Project. On the contrary,
section 2.3.1 of the report, together with a press release by the Ministry of Transport and Communications of
Ukraine dated 7 February 2009, seemed to suggest that works under Phase | had continued on (a) dredging
and (b) extension of the protective wall to a length of 1,040 metres (the length specified for Phase I). In the
understanding that the information in the press release was correct, the Committee considered that this
would be contrary to the requirements imposed by the Committee when deciding that the caution should not
become effective. Furthermore, this would represent a continuing breach of the Convention, as explained in
paragraphs 69 (b) and 73 of the Committee’s findings and recommendations. Moreover, the Committee was
concerned that the above-mentioned press release stated that works have been carried out under Phase Il
pertaining to the extension of the offshore protective wall from 1,040 to 1,600 metres in length, and that the
report of the Government of Ukraine omitted mention of these Phase Il works. The Committee was of the
opinion that this would represent a further breach of Ukraine’s obligations under the Convention, as the
transboundary EIA procedure for the “full-scale development” of the Project (Phases | and Il) was ongoing
and, as declared by the Government of Ukraine, no final decision on Phase Il was in force.
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In addition, the Government of Ukraine provided the Committee with a summary report on the assessment of
the likely transboundary environmental impacts of the Project. The Committee was grateful for receiving the
summary report but, on the basis of an initial review, was concerned by some of the conclusions contained
therein, in particular with respect to fauna and flora. The Committee was concerned about the way in which
the project was presented in the light of international obligations, especially with regard to the transboundary
EIA procedure. The Committee, when reviewing the documents received in relation to the follow-up to
decision 1V/2 regarding Ukraine, noted that it still had no clear view of what decision in the Ukrainian legal
framework should be considered the “final decision” in the meaning of the Convention. It also noted that the
findings of the summary report on the assessment of the likely transboundary environmental impacts of the
Project seemed to be focused on showing no actual impact. In this context, the Committee drew two more
general conclusions regarding application of the Convention by Parties. Firstly, the Committee was of the
opinion that if the conditions attached to a decision can be altered subsequently by other decisions, the
former cannot be considered the “final decision” in the meaning of the Convention. Secondly, the Committee
wished to make it clear that the opinion of an inquiry commission that an activity is likely to have a significant
adverse transboundary impact is final inasmuch as it decides that the transboundary EIA procedure foreseen
in the Convention must be applied in full, beginning with the immediate notification of the affected Party. Any
subsequent studies or analyses, including findings of the EIA documentation prepared in accordance with
article 4 and appendix Il to the Convention, by no means have any effect on the validity of the respective
opinion of the inquiry commission, even if they show no actual significant adverse transboundary impact of
the activity in question.

At its seventeenth session, held on 14-18 September 2009, the Committee reaffirmed that decision IV/2
requested Ukraine to stop all works related to Phases | and Il of the Project, including construction, operation
and maintenance. Therefore, the Committee considered that the documents submitted by Ukraine by the
time of the session failed to confirm clearly and unambiguously that the conditions imposed in the decision of
the Meeting of the Parties have been met. In particular, the documents submitted by Ukraine failed: (a) To
demonstrate that all works, including operation and maintenance, on Phase | have stopped; (b) To show,
separately for Phase | and for Phase I, that the Convention is being applied fully to the Project.

Further to its deliberations at its sixteenth session, and in the light of the above, the Committee decided that:

a. The continuation of works under Phase | of the Project was contrary to the requirements
imposed by the Committee when deciding that the caution should not become effective, and
represented a continuing breach of the Convention, as explained in paragraphs 69 (b) and 73 of
the Committee’s findings and recommendations;

b.  The carrying out of works under Phase Il of the Project represented a further breach of Ukraine’s
obligations under the Convention, because the transboundary EIA procedure for the “full-scale
development” of the Project (Phases | and Il) was ongoing and because, as declared by the
Government of Ukraine, no final decision on Phase Il was in force.

Moreover, the Committee disagreed with the interpretation by the Government of Ukraine that the EIA only
need address Project elements identified by the Inquiry Commission as likely to have significant adverse
impact. The environmental impact assessment procedure, including the preparation of the EIA
documentation, must cover the environmental impact of the entire proposed activity, and not address only
the likely significant adverse transboundary impacts identified by the Inquiry Commission. The Committee
emphasized that the Inquiry Commission’s role was to determine whether the whole Project required
application of the Convention, and not to determine the scope of the assessment.
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The Committee thus found that Ukraine remains in non-compliance with its obligations under the Convention
with respect to both phases of the Project and agreed that this should be communicated to the next session
of the Meeting of the Parties. The Committee concluded that its earlier decision that the caution should not
become effective (ECE/MP.EIA/IC/2008/2, para. 34) had been based on information that proved not to be
comprehensive. Therefore the caution should have become effective on 31 October 2008. The Committee
decided that this conclusion should be communicated to the next session of the Meeting of the Parties, with
a recommendation that the Meeting of the Parties either bring into effect the caution issued in its fourth
session or issue a new caution.

The Committee closed consideration of the submission pending a decision by the Meeting of the Parties and
will no longer consider information provided by the concerned Parties regarding the Project.

lll. FINAL DECISION

On 9 February the UNECE was provided by the Ukrainian Permanent Mission with the document called
Final Decision of Ukraine on the implementation of the Project “Danube-Black Sea Navigation Route
in the Ukrainian Part of the Danube Delta. Full development” (Phase Il of the Project) on the
implementation of Article 6 of the Convention on Environmental Impact Assessment in a
Transboundary Context (Espoo Convention).

The document (hereinafter — Official Final Decision) announces successful completion of the procedure
and permits works to be continued. The Official Final Decision raises a number of doubts as to its
compliance with the requirements of the Espoo Convention and as to its legal nature in Ukrainian legal
system (the latter was indicated in the legal analysis submitted to Espoo Secretariat by the organization
Environment-People-Law).

According to the meaning of the final decision under the Espoo Convention it should satisfy a number of
criteria, among which the main ones are: the final decision authorizes or permits to undertake certain
activities (see: para.3 of Art.2 of the Espoo Convention, which, inter alia, refers to “a decision to authorize or
undertake a proposed activity”) and the final decision establishes ecological parameters of a corresponding
project (see: para. 21 of the Report, stating that: “...if the conditions attached to a decision can be altered
subsequently by other decisions, the former cannot be considered the “final decision” in the meaning of the
Convention”g).

Taking into account that the Official Final Decision in the absence of positive conclusion of State Ecological
Expertisa and positive conclusion of Integrated State Expertisa (which are able to establish other ecological
parameters) does not authorize or permits to undertake works towards implementation of Phase Il of the
Project, such a decision can not be considered as a final decision within the meaning of the Espoo
Convention and does not entail any legal consequences of a final decision. A conclusion of Integrated State
Expertisa should be considered as a final decision. Therefore, until the conclusion of Integrated State
Expertisa of Phase Il of the Project (or complete Project) is issued — there has not been taken any final
decision concerning Phase Il of the Project within the meaning of Art. 6 of the Espoo Convention.

The Official Final Decision does not provide sufficient evidence that all the procedural details required by the
Espoo Convention were followed in the procedure conducted after the Espoo MoP decision to issue a
caution. Ukraine followed only certain steps and has not provided evidence that they comprehensively
followed the entire procedure in order to eventually take the final decision. Relevant Espoo procedures,
started by Ukraine, did not lead to any changes in the process of decision-making which originally led to the

9 Report of the Implementation Committee to the Espoo Convention [ECE/MP.EIA/IC/2009/2] at:

http://www.unece.org/env/eia/implementation/implementation_committee_meetings_r.htm
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decision to construct Bystroe Canal. In other words, the Official Final Decision was taken on top of the
normal decision-making procedure which has been in clear contradiction to the requirements of the Espoo
Convention. Therefore, Official Final Decision is premature (in a sense that it was taken before completing
the procedure) and deficient in terms of meeting the formal requirements under Article 6 of the Espoo
Convention.

IV. POSSIBLE MEASURES TO BE TAKEN

In the light of the above Ukraine appears to be still not in compliance with the requirements of the Espoo
Convention. The key factor here is continuation of maintenance works under Phase | of the Project, which in
the view of the Espoo Implementation Committee represents a continuing breach of the Convention.

There might be a number of alternative courses of action in order to bring compliance with the requirements
of the Espoo Convention including abandoning the project altogether or chosing other options to achieve the
goals of the Bystroe Canal (see WWF Report “Sustainable Navigation in Ukraine: Alternatives in and around
the Ukrainian Danube Delta” of September 2009),

It must be stressed that whatever course of action Ukraine is going to choose it must involve halting (at least
temporarily) any works related to the Canal (including maintenance dredging under Phase ).

Furthermore, in case of whatever course of action is chosen Ukraine should consider undertaking an
assessment of any damage to the environment (at least in the transboundary context), resulting from already
implemented works related to the Project. Such an assessment should be followed by the development of a
plan for compensatory and mitigation measures. Both the assessment and a plan should be carried out in
close cooperation with all the affected Parties and in an open and transparent manner.

As far as continuation of the Bystroe Canal Project is concerned, one can envisage resuming works under
Phase | and Phase Il after having fulfilled all the procedural requirements of the Espoo Convention. It must
be stressed here that the Espoo Convention itself does not envisage any right of veto for the affected
Parties, therefore having properly carried out the procedure, Ukraine would be in a position to carry out the
Bystroe Canal Project provided the activity is not likely to cause any significant harm in other countries. As
the International Court of Justice put it “Existence of the general obligation of States to ensure that activities
within their jurisdiction and control respect the environment of other States ... is now part of the corpus of

international law”'°.

If Ukraine decides to continue with the Bystroe Canal Project, in order to ensure implementation of the
Decision 1V/2 of the Meeting of the Parties to the Espoo Convention as regards Phase | of the Project the
following measures (in order of sequence) shall be applied:

1. The Central Service of Ukrinvestexpertisa shall repeal the conclusion of Integrated State Expertisa of
Phase | of the Project;

2. The Ministry of Environment shall repeal the conclusion of State Ecological Expertisa of Phase | of
the Project (this, inter alia, will make it impossible from legal point of view to carry out further works
under the Project, including dredging activities under Phase | of the Project);

3. The State Ecological Inspection shall issue decision ceasing any works under Phase | of the Project;

10 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, International Court of Justice Reports 1996, para.
29
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10.

The Ministry of Environment shall notify any potentially affected Parties'!, and the notification shall
follow the provisions of Art. 3.2 of the Espoo Convention. In the light of related Espoo procedures
already followed by Ukraine under Phase Il in relation to one affected Party, the notification might
additionally request the affected Party, to clearly indicate whether it consider procedures followed
under Phase |l to also cover Phase | of the Project. In case of the affirmative answer, Ukraine will be
required to complete only those Espoo procedures under Phase | which have not been
accomplished under Phase Il. If, otherwise, the affected Party considers that the relevant Espoo
procedures, undertaken under Phase Il of the Project, do not cover Phase I, Ukraine will be required
to follow all of the procedures foreseen by Espoo Convention. In that case along with the notification
the Ministry of Environment shall provide the affected Party, with: a) relevant information regarding
the EIA procedure, including an indication of the time schedule for transmittal of comments; and b)
relevant information on the proposed activity and its possible significant adverse transboundary
impact, and shall request the affected Party to provide information relating to the potentially affected
environment under its jurisdiction;

The Ministry of Environment shall negotiate with the affected Parties the time-frame for the duration
of the procedures, foreseen by the Espoo Convention; including participation of the public and
authorities in the areas likely to be affected in all the affected Parties that replied positively to the
notification and including consultations under Article 5 of the Convention.

The Ministry of Environment shall furnish the affected Parties with EIA documentation and - possibly
in co-operation with such Parties - ensure the possibility for the public and relevant authorities in the
areas likely to be affected in the affected Parties to participate in the EIA procedure, including
possibility to submit comments;

Delta Pilot shall amend the EIA documentation accordingly taking due account of possible
transboundary impact and shall hold State Ecological Expertisa and Integrated State Expertisa of the
amended Project documentation of Phase | of the Project pursuant to the requirements of State
Construction Norms A.2.2-1-2003, approved by the Order of the State Construction Committee of 15
December 2003 Ne 214. EIA documentation shall include materials reflecting public opinion (both in
Ukraine and the affected Parties );

The Cabinet of Ministers of Ukraine shall establish a commission composed of representatives of the
Ministry of Environment, Ministry of Healthcare and other authorities (as appropriate) aiming into
entering into consultations with the affected Parties, concerning the Project pursuant to Art. 5 of
Espoo Convention;

The Ministry of Environment shall provide to the affected Parties, the conclusion of Integrated State
Expertisa along with the reasons and considerations on which it was based, as well as shall inform
the public in Ukraine via the mass media of the Final Decision within the period of not more than 30
days after the approval of the conclusion of Integrated State Expertisa;

The Ministry of Environment shall consider entering into consultations with the affected Parties
concerning the measures of post-project analysis pursuant to Art. 7 and Appendix V of the Espoo
Convention.

Failure to apply the mention measures would mean that, firstly, any works under Phase | of the Project
remain unlawful, and, secondly, Ukraine failed to implement Decision 1V/2 of the Meeting of the Parties to the
Espoo Convention, likely leading to new measures imposed against Ukraine. Possible fulfilment of
obligations under Espoo as regards Phase Il of the Project would not mean or entail automatic compliance
with requirements of the convention as regards Phase | of the Project and would not waive the obligation to
implement them properly.

" Following the provisions of Espoo Convention the Ministry of Environment shall notify not only Romania, which already
considered itself as the “affected party” but additionally consider notifying other upstream riparian countries of the
Danube River, which might be affected by the Project implementation.
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In order to ensure full implementation of the Decision IV/2 of the Meeting of the Parties to the Espoo
Convention as regards Phase Il of the Project, all the measures, identified in points 7 — 10 above,
shall be applied to Phase Il of the Project.
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Annex to Task Il

Current state of play regarding the decisions made by Ukraine on the Danube-Black Sea Navigation
Route in the Ukrainian Part of the Danube Delta '

l. INTRODUCTION

The list and substance of decisions made by Ukraine on the Danube-Black Sea Navigation Route in
the Ukrainian Part of the Danube Delta is provided as of 16 July 2010. All data and documents, mentioned
herein, were obtained from publicly available sources."” The list is presented in the chronological order.
Important elements of the substance of the decisions as well as a reference to the relevant source of
information are provided where applicable.

L. THE DECISIONS

«Pursuant to the protocol order of the First Deputy-Prime-Minister of Ukraine (of 01 December 2000) and the
Order of the Ministry of Transportation of Ukraine (of 15 December 2000 Ne710) the state owned entity
«Delta-pilot» was assigned to design and construct the Danube-Black Sea Navigation Route».

=  Order of the President of Ukraine N 502/2003 of 10 June 2003 «On the decision of the National
Security and Defence Council of Ukraine of 6 June 2003 "On the status of implementation of the
Order of the President of Ukraine of 10 August 1998 N 861 "On the establishment of the Danube
biosphere reserve" and perspectives for construction of the Danube-Black Sea navigation route"»:

“In relation to the decision of the National Security and Defence Council of Ukraine: ... following the
established procedure and on the grounds of results of the integrated state review ensure within a
three-month term the identification of the most reasonable from environmental, economic, technical
and other points of view alternative for the Danube-Black Sea navigation route and with due account
of the decision made establish a pilot navigation route as well as undertake other tests, additional
scientific research aiming at preventing adverse environmental impacts of the navigation route
construction, raising funds, required for project implementation;”

= Conclusion Ne105 of the State Environmental Review (SER) on revision of investments feasibility
study for the “Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta” of 10
July 2003.

«According to the Conclusion Ne105 of 10 July 2003 and amendments thereto of 23 March 2004 the
«Bystroe arm» alternative was identified as the most optimal».

= «Within the Feasibility Study (of 31 July 2003 Ne14/03) positive conclusion of the Integrated State
Review was made. It states that Ukrinvestexpertiza recommends the establishment of the Danube-

"2 Translated from Ukrainian. Titles of documents, officially submitted by Ukraine to IGOs in English, are stated as they appear therein.
* Additional information regarding the retrospective of EIA materials development of the Danube-Black Sea Navigation Route and
protective structures of the Danube-Black Sea Navigation Route, provided in the Attachment to the Final Decision of 25 January 2010,
see at the end of this paper.
" Environmental Impact Statement on Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta pursuant to the
Detailed Design Documentation for full development. — “Golos Ukrainy” Newspaper Ne223 (3973) of 24.11.2006.
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Black Sea navigation route through the Bystroe arm alternative as the most appropriate from
environmental, economic, technical and hydrological points of view».'®

= Order of the Cabinet of Ministers of Ukraine of 13 October 2003 N 598-p «On approval of Feasibility
Study for construction of the Danube-Black Sea navigation route in the Ukrainian part of the Danube
delta» (with amendments made pursuant to the Order of the Cabinet of Ministers N 643-p of 27
October 2003)
«1. Approve the Feasibility Study for construction of the Danube-Black Sea navigation route in the
Ukrainian part of the Danube delta recommended by the Central Service of Ukrinvestexpertiza
through the Bystroe arm alternative with the following dimensions:

navigation route length - 162,2 km

seaward access channel length - 3,1 km

project vessels draught - 7,2 m

including in phase | - 5,85 m»

=  Order of the President of Ukraine N 117/2004 of 2 February 2004 «On expanding the territory of the
Danube biosphere reservex:

«4. Aiming at renovation of navigation in the Ukrainian part of the Danube delta ascribe riverside
protection lands of its canals and adjacent parts of the Black Sea water area within the territory of the
Danube biosphere reserve to the zone of anthropogenic landscapes restricting business activities
therein pursuant to Articles 89 and 90 of the Water Code of Ukraine (Annex 2)».

= Conclusion Ne191 of SER on the Detailed Design Documentation for the Project “Danube-Black Sea
Navigation Route in the Ukrainian Part of the Danube Delta. Phase I” of 19 April 2004.

= Order of the Cabinet of Ministers of Ukraine of 12 May 2004 N 283-p «On approval of the Detailed
Design Documentation for the Project and title of construction “Danube-Black Sea Navigation Route
in the Ukrainian Part of the Danube Delta. Phase I"»

«1. Approve the Detailed Design Documentation for the Project “Danube-Black Sea Navigation
Route in the Ukrainian Part of the Danube Delta. Phase I”, submitted by the Ministry of
Transportation and developed by Design-research and construction-technology institute of river
transportation (Kyiv) and recommended for approval by the Central Service of Ukrinvestexpertiza
with the following dimensions:

- navigation route length - 170,36 km
- seaward access channel length - 3,3 km
- project vessels draught - 5,85 m»

= «Integrated State Review of this Project was performed pursuant to the procedure, approved by the
Cabinet of Ministers of Ukraine (Decision Ne483 of 11 April 2002) and it consists of the State
Investments Review (Consolidated Integrated Conclusion of Ukrinvestexpertiza Ne116/04 of 26
October 2006); the State Sanitary-Hygiene Review (Conclusion of the Ministry of Healthcare of
Ukraine Ne61 of 22 November 2004); SER (Conclusions of the Ministry of Environment of Ukraine
Ne290 of 30 August 2005, Ne324 of 22 February 2006, Ne345 of 19 April 2006); the State Labour
Safety Review (Conclusion of the Black Sea Expert-Technical Centre of the State Department for
Labour Safety Supervision of Ukraine Ne 51-01-31-2477.04 of 26 November 2004); the State Fire
Safety Review (Conclusion of GU NS of Ukraine in Odessa Region Ne15-46-2775/10710 of 26

'® Environmental Impact Statement on Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta pursuant to the
Detailed Design Documentation for full development. — “Golos Ukrainy” Newspaper Ne223 (3973) of 24.11.2006.
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November 2004). Consent for sea soil dump obtained from the State Inspection for the Protection of
the Black Sea (Ne300/5 of 16 February 2004)»°.

= SER reviewed the Project from 10 August 2004 until 19 April 200617

= «The Consolidated Integrated Conclusion on the Detailed Design Documentation for the Project
“Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta. Full development”
(positive) of 26 October 2006 Ne116/04 states that the Central Service of Ukrinvestexpertiza
“Ukragroinvestexpertiza” recommend to approve the Detailed Design Documentation for the Project
“Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta. Full development”
with the following dimensions:

- navigation route length — 172,36 km
- seaward access channel length — 3,432 km
- estimate vessels draught — 7,20 m»"®

= Order of the Cabinet of Ministers of Ukraine of 30 May 2007 N 351 "On approval of the Detailed
Design Documentation for the Project and title of construction “Danube-Black Sea Navigation Route
in the Ukrainian Part of the Danube Delta. Full development” (With amendments made pursuant to
the Order of the Cabinet of Ministers N 1346-p of 11 November 2009).

«1. Approve the Detailed Design Documentation for the Project “Danube-Black Sea Navigation
Route in the Ukrainian Part of the Danube Delta. Full development”, submitted by the Ministry of
Transportation and Communications of Ukraine and recommended for approval by the Central
Service of Ukrinvestexpertiza of the Ministry of Regional Development and Construction of Ukraine
with the following dimensions:

- navigation route length - 172,36 km

- seaward access channel length - 3,432 km

- project vessels draught - 7,2 m
3. In implementing the Detailed Design Documentation for the Project take due account of
recommendations made by the Inquiry Commission, established pursuant to Article 3.7 of the

Convention on Environmental Impact Assessment in a Transboundary Context (Espoo, Finland, 25
February 1991).»

= The Final decision on the implementation of the Project “Danube-Black Sea Navigation Route in the
Ukrainian Part of the Danube Delta. Full development” of 28 December 2007 was repealed
(pursuant to para. 1 of the Protocol Ne3 of 10 June 2008 of the Intergovernmental Coordination
Council on the Implementation of the Provisions of the Espoo Convention) (Letter of repeal signed
by respective Ministers and approved by the Deputy-Prime-Minister of Ukraine, registered in the
Ministry of Environment of Ukraine under the N 10577/18/10-08 of 11 August 2008)

= Order of the Cabinet of Minsters of Ukraine of 11 November 2009 N 1346-p «On approval of the
corrected title of the construction “Danube-Black Sea Navigation Route in the Ukrainian Part of the
Danube Delta. Full development”

16 Environmental Impact Statement on Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta pursuant to the
Detailed Design Documentation for full development. — “Golos Ukrainy” Newspaper Ne223 (3973) of 24.11.2006.
v http://www.gsh.delta-pilot.ua/index.php?mode=danube_presentation&doc_id=663
18 Environmental Impact Statement on Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta pursuant to the
Detailed Design Documentation for full development. — “Golos Ukrainy” Newspaper Ne223 (3973) of 24.11.2006.
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= Final Decision of Ukraine on the implementation of the Project “Danube-Black Sea Navigation Route
in the Ukrainian Part of the Danube Delta. Full development” (Phase Il of the Project) on the
implementation of Article 6 of the Convention on Environmental Impact Assessment in a
Transboundary Context (Espoo Convention) of 25 January 2010.

= Attachment (in 2 Volumes) to the Final Decision on the implementation of the Project “Danube-Black
Sea Navigation Route in the Ukrainian Part of the Danube Delta. Full development”, which forms an
integral part thereof (Assessment of Likely Transboundary Environmental Impacts of the Danube-
Black Sea Navigation Route in the Ukrainian Part of the Danube Delta. The 2nd Draft. Annex to the
EIA Report Produced as Part of the Detailed Design Documentation for the Project “Danube-Black
Sea Navigation Route in the Ukrainian Part of the Danube Delta. Full development”, updated and
amended to take into account the Comments expressed by the Romanian Party on the
Transboundary EIA for the Project (Articles 3.8 and 2.4 of the Espoo Convention) and outcomes of
Consultations (Article 5 of the Espoo Convention).

Table 1.1 — Retrospective of EIA materials development of the Danube-Black Sea Navigation Route

Stage EIA Report, year EIA Objective Conclusion of SER,
developed Developer year, institution
responsible for env.
expert analysis
Investments EIA Report on INBSS of the |Selection of navigation |Sent back for
Feasibility Study |Investments Feasibility |National route alternative under |revision on the
(TEO) Study for construction of |Academy of |environmental criteria. |condition that
the navigation route in Sciences, Comparison — alternative routes
the Ukrainian part of the [Odessa alternative routes would be
Danube delta. 2001 branch, through Bystroe, considered. 2001.
Odessa. Tsyganka and Ukrainian Scientific
Starostambulskiy Centre of Sea
arms. Ecology (UkrSCSE),
Odessa®
EIA Report on alternative [USRIEP, Selection of navigation [Positive
Black Sea — Danube Kharkiv route alternative under |conclusion, Bystroe
navigation routes: on lock environmental criteria |arm alternative
canal Solomonov arm — (primarily, on impact |approved.
Zhebriyanska bay and on the Danube
the Bystroe arm. 2002 biosphere reserve). 2003. KNU
Comparison: canal
Solomonov arm —
Zhebriyanska bay and
the Bystroe arm.
Detailed |Phase | |EIA Report Produced as |USRIEP, EIA of the Navigation |Positive
Design Part of the Detailed Route of the identified [conclusion. 2004.

¥ Assessment of Likely Transboundary Environmental Impacts of the Danube-Black Sea Navigation Route in the
Ukrainian Part of the Danube Delta. The 2nd Draft. Annex to the EIA Report Produced as Part of the Detailed Design
Documentation for the Project “Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta. Full
development”, updated and amended to take into account the Comments expressed by the Romanian Party on the
Transboundary EIA for the Project (Articles 3.8 and 2.4 of the Espoo Convention) and outcomes of Consultations (Article
5 of the Espoo Convention). Volume 1. — Ukrainian Scientific Research Institute of Ecological Problems (USRIEP). —

2009. — p. 5.

2 «Pursuant to the Conclusion of SER of 14 December 2001 materials of this Feasibility Study (TEO) were sent back for

revision».
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Documen- Design Documentation  |Kharkiv alternative with KNU
tation for for the Project “Danube- Phase | dimensions.
the Black Sea Navigation
Project Route in the Ukrainian
Part of the Danube Delta.
Phase I”. 2003
Full EIA Report Produced as |USRIEP, EIA of the Navigation |Positive conclusion
Develop-|Part of the Detailed Kharkiv Route with dimensions |after revision. 2006.
ment Design Documentation foreseen for full KNU and the Ministry
for the Project “Danube- development, of Environment of
Black Sea Navigation emphasising on Ukraine, Kyiv?'.
Route in the Ukrainian impacts of Phase Il
Part of the Danube Delta. works.
Full development”. 2004

Table 3.3 — Protective structures of the Danube-Black Sea Navigation Route 2

Length of struct ,
Sections of the ength of structures, m

Nature protection function of hydro-technical

navigation route | Phasel Full protective structures with due account of
and objects Develt;p- transboundary aspect
men

Vylkove — sea

Restriction of flow discharge and siltation along the
Bystroe arm, prevention of riverbank degradation and
) siltation of the riverbed, reduction of the volume of
Flow guide dam - 350 maintenance dredging. Compensation of seaward access
channel impact on reduction of flow discharge in
Starostambulske arm below the Bystroe arm separation.

Prevent riverbank erosion along the Bystroe arm and
possibility of future redistribution of flow discharge
between the lower part of Starostambulske arm and
Bystroe arm in favour of the latter.

Bank
strengthening - 2107
(sections 1-4)

Sandbar part

Reduction of siltation of seaward access channel and
volume of maintenance dredging, reduction of waves
Retaining dam 1040 2730 impact on Ptashyna Spit, and therefore, reduction of
likelihood of adverse transboundary impact caused by
suspended sediments shift toward Romania

2 GEIA Report on the Project for full development, which has been developed back in 2004 due to SER results was sent
back for revision twice, for the last time in 2006 aiming at proper amendment pursuant to the final Report of the Inquiry
Commission.

The general SER Conclusion (of 19 April 2006 Ne345) states that the Detailed Design Documentation for the Project is
assessed positively from environmental viewpoint and it could be implemented with due account of national and
international norms.

Only on the grounds of positive conclusions of the SER and other special reviews the «Consolidated Integrated
Conclusion Ne116/04 of State Review on the Detailed Design Documentation for the Project “Danube-Black Sea
Navigation Route in the Ukrainian Part of the Danube Delta. Full development” (positive)» was issued».

22 pssessment of Likely Transboundary Environmental Impacts of the Danube-Black Sea Navigation Route in the
Ukrainian Part of the Danube Delta. The 2nd Draft. Annex to the EIA Report Produced as Part of the Detailed Design
Documentation for the Project “Danube-Black Sea Navigation Route in the Ukrainian Part of the Danube Delta. Full
development”, updated and amended to take into account the Comments expressed by the Romanian Party on the
Transboundary EIA for the Project (Articles 3.8 and 2.4 of the Espoo Convention) and outcomes of Consultations (Article
5 of the Espoo Convention). Volume 1. — Ukrainian Scientific Research Institute of Ecological Problems (USRIEP). —
2009. —p. 28.
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Annex to Task IV

Aarhus Convention - JJ (April 2010)

Legal effect

* Findings and recommendations of CC
— Findings
 compliance or non-compliance

— Recommendations
* steps to be taken Party concerned
* steps to be taken by MOP

» Adoption by MOP

— conditional caution imposed on Ukraine

f
Jendroska Jerzmarniski Bar & -
“ Partners; www.jjb.com.pl N I [R “Ss

Key 1ssues

Template for complaint

Criteria for admissibility
Exhaustion of domestic remedies
Possibility to be represented at CC

Substance of cases
— General legislative failures
— Specific instances of noncompliance

Jendroska Jerzmanski Bar & - ’“SZ
“ Partners; www.jjb.com.pl N I[R
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Compliance procedure

» Triggers
— Submission by Party about another Party
— Submission by Party about itself
— Referrals by secretariat
— Communications by the public (30 hitherto)

“ Opole University N I[R“Sl

Compliance Committee

Nine independent members (eight before
MoP-3 in 2008)

Elected to serve in personal capacity

Regional balance

Nomination by MOP

- Opole University N IR ’“S)
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Monitoring compliance
mechanism

* Implementation reports
» Compliance Committee
» Compliance procedure

“ Opole University N IR“S)

Publicising the decision- art.6.9

* Requirement

— to notify the public promptly (ACC-8 Armenia)
+ about the decision
» where it can be made available
— to make it accesible to the public (ACC-3 Ukraine )
* publicly accesible registers
* publicly accessible records of decisions

» Together with a statement on:
— reasons
— considerations

’
Jendroska Jerzmanski Bar i =
Wspolnicy; www.jjb.com.pl N I R “g
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Due account— art.6.8

* Due account must be taken of public
comments

— obligation to read and consider seriously
— but not always to accept all comments

* Any comments vs ,,reasoned or motivated
comments”

o Sufficient time for authorities to consider
comments ((ACC/C/3 Ukraine )

Jendroska Jerzmanski Bar i - ’“57
Wspdlnicy;, www.jjb.com.pl N IR

Possibility to submit comments —
art.6.7

* Two equal methods
— In writing
— In public hearing
— as appropriate

* Any comments - no need to be motivated
(ACCC-16 Lithuania)

’
Jendroska Jerzmanski Bar i =
- Wspolnicy; www.jjb.com.pl N I R “g
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Art 6.6 - content of relevant
information

 All information relevant to decision-making
— Description of site, efects and measures
— Non-technical summary
— Outline of main alternatives
— Reports and advice
* Problematic issues

— EIA Documentation and copyright (case ACC-
15 Romania)

Jendroska Jerzmanski Bar i = ’ g
- Wspolnicy; www.jjb.com.pl N IR “

Art.6.6 - making available
relevant information

Free of charge

* As soon as available

Exemption from general rules on acces to
information under art.4

Relation to art 6.2

Jendroska Jerzmanski Bar i = ’ 54
“ Wspolnicy; www.jjb.com.pl N I [R “
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Art.6.4 - early public
participation”

» ,,Each Party shall provide for early public
participation, when all options are open and
effective public participation can take
place”

Jendroska Jerzmanski Bar & = ’ SX
- Partners; www.jjb.com.pl N IR “

,,Reasonable time-frames” - 11

* , the announcement of the public inquiry...provided a period of
approximately 6 weeks for the public to inspect the documents and
prepare itself for the public inquiry ...the public inquiry ...provided 45
days for public participation and for the public to submit comments,
information, analyses or opinions relevant to the proposed activity...
The Committee is convinced that the provision of approximately 6
weeks for the public concerned to exercise its rights under article 6,
paragraph 6, and approximately the same time relating to the
requirements of article 6, paragraph 7.. meet the requirements of these
provisions in connection with article 6, paragraph 3, of the
Convention”(Case CCC/C/22 France)

’
Jendroska Jerzmanski Bar & g
“ Partners; www.jjb.com.pl N I [R “SZ
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,, Reasonable time-frames” - |

» ,,The time-frame of only ten working days, set out in the
Lithuanian EIA Law, for getting acquainted with the
documentation, including EIA report, and for preparing to
participate in the decision-making process concerning a
major landfill does not meet the requirement of reasonable
time-frames” (Case CCC/C/16 Lithuania)

“ Opole University N IR “Sl

Art.6.3 -, reasonable time-frames

» ,, The public participation procedures shall
include reasonable time-frames for the
different phases, allowing sufficient time
for informing the public in accordance with
paragraph 2 above and for the public to
prepare and participate effectively during
the environmental decision-making”

Jendroska Jerzmanski Bar & = ’ g
“ Partners; www.jjb.com.pl N I [R “
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,,Effective” - 11

* Therefore, if the chosen way of informing the public about
possibilities to participate in the EIA procedure is via
publishing information in local press, much more effective
would be publishing a notification in a popular daily local
newspaper rather than in a weekly official journal, and if
all local newspapers are issued only on a weekly basis, the
requirement of being “effective” established by the
Convention would be met by choosing rather the one with
the circulation of 1,500 copies rather than the one with a
circulation of 500 copies. ” (Case CCC/C/16 Lithuania)

Jendroska Jerzmanski Bar & = ’ 59
- Partners; www.jjb.com.pl N IR “

,,Effective” - 1

* ,, The requirement for the public to be informed in
an “effective manner” means that public
authorities should seek to provide a means of
informing the public which ensures that all those
who potentially could be concerned would have a
reasonable chance to learn about proposed
activities and their possibilities to participate”
(Case CCC/C/16 Lithuania)

’
Jendroska Jerzmanski Bar & g
“ Partners; www.jjb.com.pl N I [R “sg
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,,Adequate”

» it has been clearly shown that what the public concerned
was informed about were possibilities to participate in a
decision-making process concerning “development
possibilities of waste management in the Vilnius region”
rather than a process concerning a major landfill to be
established in their neighbourhood. Such inaccurate
notification cannot be considered as “adequate” and
properly describing “the nature of possible decisions” as
required by the Convention.” (Case CCC/C/16 Lithuania)

Jendroska Jerzmanski Bar & = ’ S7
- Partners; www.jjb.com.pl N IR “

Notification - specific
requirements in Poland

» Public notice
— webpage - (in Public Information Bulletin)
— notice board in the seat of competent authority

— notice in the vicinity of project (bus stop,
church, local shop etc)

— press (local or national)
* Individual notification (letter) - to
immediate neighbours

Support to Ukraine to implement the = ’“S)
“ Espoo and Aarhus Conventions N I[R
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Notification — specific
requirements in EIA Directive

* Timely (,,sufficient time for informing the
public and for the public.. to prepare and
participate effectively” — compare with the
previous version of EIA Directive!)

» Adequate (,,nature of possible decisions”)

» Effective (,,bill posting, electronic
means...or publication in local
newspapers”)

Opole University N IRF“S

Elements of notification

Proposed activity and application

Nature of possible decisions or draft
decision (Dutch approach)

Responsible public authority

Envisaged procedure
— How to participate
— Where and which information is available

» Transboundary EIA — if applicable
, o ’
Jendroska Jerzmanski Bar i =
“ Wspolnicy; www.jjb.com.pl N I[R“g
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Notification — art 6.2

 Public notice or individually (case C-15
Romania)

 Early in decision-making

* Manner:
— Adequate
— Timely
— Effective
Jendroska Jerzmarnski Bar i - ’
- Wspdlnicy; www.jjb.com.pl N I[R“g

Art.6.2 - notification of the public

» ., The public concerned shall be
informed...in an adequate, timely
and effective manner..”

’
Jendroska Jerzmanski Bar & g
“ Partners; www.jjb.com.pl N I [R “Sz
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Necessary features of public
participation procedure

» Reasonable time-frames allowing sufficient
time for

— Informing the public

— For public to prepare and participate effectively
 Early in decision-making (question of

scoping - Case C-15 Romania)

— When all options are open

— When public participation can be effective

“ Opole University N IR ’“Sl

Who is responsible for public
participation procedure

* Primary responsibility

— ,,competent public authorities”
 Practical arrangements

— special officers (commissaires enqueters)

— specialised private consultants (sometimes
NGOs)

— local authorities

* Role of developers (project proponents) -
case C-16 Lithuania

Opole University N IRG\SO
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Public participation procedure

» Notification —art 6.2
» Access to information — art.6.6
* Possibility to submit comments — art.6.7

* Due account taken of public comments —
art.6.8

* Decision taken notified and accesible to the
public- art.6.9

Jendroska Jerzmanski Bar i = ’ 59
- Wspolnicy; www.jjb.com.pl N IR “

Specific decisions — activities
covered

* Art.6.1 a) - activities in Annex |
— list of categories (usually those subject to to EIA)
— any other activity subject to domestic EIA (point 20)
* Art. 6.1 b) - other activities ,,which may have a
significant efect on environment”
— ,,Parties shall determine...” = screening

* Changes and extensions

“ Opole University N I[R “SX
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Public participation

 Decisions on individual projects — art 6
GMO decisions — art 6 bis

Plans and programs — art 7

Policies — art 7

Normative acts/legally binding rules — art 8

Jendroska Jerzmanski Bar i = ’ U
- Wspolnicy; www.jjb.com.pl N IR “S

General provisions

Obligation to take necessary measures
Officials shall assist the public

Convention as floor and not a ceiling:
Parties may give broader rights

No penalization, persecution or harassment

No discrimination

Jendroska Jerzmanski Bar i = ’ S>
“ Wspolnicy; www.jjb.com.pl N I [R “
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Definitions - public and public

concerned
* Public
— One or more
— Natural or legal persons
— Including NGOs
 Public concerned
— Affected or likely to be affected, or
— Having an interest
— Including NGOs:
* Promoting environmental protection
* Meeting any requirements under national law

Jendroska Jerzmanski Bar i = ’ g
“ Wspolnicy; www.jjb.com.pl N IR “

Definitions - Public authority

» Government at all levels

 Natural or legal persons performing public
administrative functions or providing public
services

* Institutions of regional economic
integration organization — European
Community

Jendroska Jerzmanski Bar i = ’ S
“ Wspolnicy; www.jjb.com.pl N I [R “

75



3 pillars

* Access to information
— passive disclosure — Art. 4
— active disclosure — Art. 5
* Public participation
— Decisions on individual projects ,,which may have a
significant effect on the environment” — Art. 6
— GMO decisions — Art. 6 bis
— Plans/programs ,,relating to environment”— Art. 7
— Policies ,,relating to environment” — Art. 7
— Normative acts/legally binding rules ,,that may have a
significant effect on the environment” — Art. 8

» Access to justice — Art. 9

“ Opole University N IR’“S

Structure of the Convention

Objective — right to environment (art. 1)
Definitions (art. 2)
General provisions (art. 3)

Operative provisions — 3 pillars (art. 4-9)
Meeting of the Parties (art.10)
Compliance mechanism (art.15)

’
Jendroska Jerzmanski Bar i =
- Wspolnicy; www.jjb.com.pl N I R “Sz
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Jerzy Jendroska

Aarhus Convention - overview and
key 1issues in public participation

Odessa 27 April 2010

Support to Ukraine to implement the - ’“ 1
“ Espoo and Aarhus Conventions N I[R S
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Annex to Task IV
Aarhus Convention - JJ (April 2010)-ukr

3 croBnu KonBeHiii

» Jloctyn o ingopmarrii
— ITacuBauii — Ct. 4
— AxtuBHuii — Crt. 5

* Y4acTh rpoMaAChKOCTI

— Pimenns npo okpeMi MPOeKTH, “sSKi MOKYTh MaTH
3HAYHUU BIUIUB Ha nOBKULIL — CT. 6

— Busnauenns 'MO — Crt. 6

— TJIAHU/TIPOTPAMH,,,III0 CTOCYIOThCS AOBKULIS — CT. 7

— IMoniTuka, ,,mo crocyerhes qoBkuLs — Ct. 7

— HopMaTuBHI akTH/FOPHIAIHO 3aKpIIUICHI TPABHUIIA, ,,III0
MOKYTh MaTH 3HaYHHH BIUTMB HA JOBKULIL — CT. 8

» Jloctyn o mpaBocyaas — Art. 9

Ed NIRAS

Crpykrypa KonBeHuil

* Mera — npaBa Ha
JOCTyN A0 iHdopMallii,, 10 CTOCYIOThCS
HaBKOJUIIHBbOTO cepenouiia (Cr. 1)

* Buznauenns (Cr. 2)
 3aranbui nonoxeHHs (Ct. 3)

 IIpunuunu GyHKIIOHYBaHHS — 3 CTOBIU
(Crt. 4-9)
* Hapana Cropin (Ct.10)

» Kontpons 3a norpumanssm (Ct.15)

] NIRAS
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€xi1 €xpocka

Opxycbka KoHBeHII1s1 — OrJIsiL Ta
OCHOBHI aCII€KTH 3aJTy4CHHS
IrPOMAaJChKOCTI

Oneca, 27 xBiTHs 2010 p

Haoanns Ykpaini niompumku y

enpogsaddicenni Konsenyii Ecnoo ma _ f 1
Opxycvroi Konsenyii N I [R “S

Ct. 6.2 — 1HpOpMYyBaHHS
IrPOMAaJChKOCTI

e ,,3aliKaBJICHYy TPOMAaJACHKICTb CJI1]T
1H(pOpPMYyBaTH.. BIAMOBIIHO, BYACHO
1 epekTuBHO..”
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KnrouoBi muTadH4

» dopMa nogaHHA Kanoou

» Kpurepii nomyctumocri

* Buuepnanus BHYTpINIHIX 3aC001B

* MoxsuBicth OyTH npeactaBieHuM y CC

e 3MICT BUIIAAKIB
— 3arajapHi OPUAUYIHI TTPOKOIH
— CrenudivHI MPUKIAIN HEBIIMOBITHOCTI

Bl NIRAS

HeoOxigHI XapaKTepuCTUKHA

NPOoUEeAYPH YYACTi TPOMAACHKOCTI

 Biamoigauii yacoBuii rpadik, mo gae
JIOCTATHBO Yacy IS
— 1HGOpPMYBaHHS TPOMAJICBKOCTI
— Toro, mo6 rpoMaIcbKiCTh MOTJIa

MATOTYBATHCH.

* Ha pannbomy etani NpuiHSTTI pIILICHHS
(muTaHHA CKOMIHTY - BUunaaok C-15
PymyHis)

— Konu Bci BapiaHTH 111€ BIIKPUTI
— Konu yuacth rpoMasicbkoCcTi MOXe OyTH

"(beKTI/IBHOIO o
NIRN\S
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Ipoueaxypa norpumMaHHs
* Tpurepu

— IlomaHHS CTOPOHOIO PO 1HITY CTOPOHY
— IlomanHs cTOpOHOIO PO cebe

— Hampasnenns cekperapiaty

— IndopmyBannsa rpomancekicTio (30)

“ Opole University N IR’“SI

XTO Hece BIANMOBIiAAJBHICTD 32
Npoueaypy y4acrti rpoMaaCbKOCTI

 [lepBuHHAa BiANOBIAAIBHICTD
— ,,KOMIICTCHTHI OpPTaHu BiIagu”’
* [IpakTuyHa opraHizaris

— CrernianpHi cay>k00BI1l (commissaires
enqueters)

— CrenianizoBaHl NpUBaTHI KOHCYJIBTAHTH (1IHOA1
HI'O)

— MicueBi opranu Biajau

* Ponb po3poOHUKIB NpOeKTy — BUNaaok C-
16 JIntBa

Opole University N IR’“S)
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Komirert 3 norpumanns KonBeHirii

9 nezanexuux wieHiB (8 mo Hapaau Cropin
Ne 3y 2008 p.)

Bubpani ocobucrto
* PerionHanpuuit OajgaHC

» Hominanis Hapangoro Ctopin

Bl NIRAS

,,JIomipkoBaH1 cTpoku’ - I

* ,, 02010UEHHs 2POMAOCHKO20 3aNUMY ... OXONII08A8 NEPIO0 NPUOIUSHO
V 6 MUdICHIB 0151 2POMAOCLKOCMI OJIs1 6UGHEHHSI OOKYMEHMIE ma
nid2omoeKU 00 2POMAVCLKO20 3ANUMY ... Y 2POMAOCOKOMY 3aNUNIL...
Haodano 45 OHie 015 yuacmi 2pomMadcbkocmi i 0Jist NOOAHHS
KOMeHmapis, inghopmayii, ananizy 4u OyMoK, wo CIMoCyomsCs
8i0n06ioHOT disnbHocmi... Komimem nepexonanuil, wo Had0auHs
npUOIUZHO 6 MUIICHIB 015 3AYIKABAEHOT 2POMAOCLKOCTT BUKOPUCTAMU
ceoi npasa 8ionosiono 0o Cm. 6, napazpaghy 6, ma npubau3HoO Maxo2o
a1c wacy onst gukonanist eumoz Cm. 6, napazpagpy 7.. Bionosioae
BUMO2AM YUX NONOJHCEHb ) 38'a3KY 3i Cm. 6, napazpag 3,
Koneenyii”(Bunanoxk CCC/C/22 ®pantiisi)

[ NIRAS
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CrneuundivHi pilieHHs — AKI
3aX01U BKJIIOYEHi?

* Cr.6.1 a) — 3axoau y nopatky Annex I

— Ilepenik kareropiii (3a3BU4aii THX, SIKI € IPEIMETOM
st OBHC)

— Bynp-sxi iHII1 3aX0AH, IPEAMET 7151 BHY TPILITHHOTO
OBHC (mynkr 20)

* Cr. 6.1 b) — 11111 3aX044 ,,K1 MOXKYTh MaTH
3HAQYHUH BIUIMB HA JOBKULIA
— ,,CTOpOoHM BU3HAYaTh...” = CKPUHIHT

* 3MIHM Ta PO3LIMPEHHS

Bl NIRAS

Y4acTh rpoMaJiICbKOCTI

 Pimenns mpo okpemi npoektu — Ct.6

Pimenus npo 'MO — Cr. 6 nam

 [Ltanu ta nporpamu — Ct. 7

ITomituka — Cr.7

HopMaTuBHI aKkTH /IOpUIMYHO 3aKPITUIeH1
npasuia — Cr. 8

[ NIRAS
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3araJjbHi IOJIOKCHHSA

3000B's13aHHS pOOUTH BIATIOBIAHI KPOKHU

 Jlep>kaBH1 CITy»K00BII1 MAIOTh JOITOMAaraTu
IrPOMAJICBKOCTI

» KonuBeHIlis K MAIPYHTS, a HE K “CTeNs:
CTOpoHM MOXXYTh MaTH OUIbIIII IIpaBa

Hema mtpadis, nepeciigyBaHb Y yTUCKIB

* Hema auckpuminarii

Bl NIRAS

[Ipouenypa yvacri
rPOMAaJChKOCTI

e [ToBimomnenusa —Crt. 6.2

Hoctyn no indopmariii — Ct.6.6

* MoxnuBicTh HagaTu komeHTapi — Ct1.6.7

BpaxyBaHHS KOMEHTapiB IPOMaJICBKOCTI —
Cr.6.8

* I'pomMaaChbKICTh TOBIIOMIICHA TTPO MPUMHSITI
plllIeHHs Ta Ma€ 10 HUX poctyi - CT1.6.9

[ NIRAS
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Bu3HayeHHS — TPOMAACHKICTD Ta
3aliKaBJIEHA TPOMAJACHKICTD

* ['pomajachKicTh
— oxHa a0o Oinbie ocoba
— (i3uvHa 4K IOpUIUYHA 0cO0U
— Bxmouaroun HI'O

* 3armikaBjieHa I'POMaJICHKICTh

— TPOMAJICHKICTh, Ha SIKY
crpaBiisge€ a00 MOKe CIIPABUTH BILTUB MPOIEC MPUNHHSATTS PIllICHb 3
MUTaHb, 1[0 CTOCYIOTHCSI HABKOJIHUIITHHOTO CEPEeIOBHUIIA

— sKa Mac 3aliKaBJIEHICTh
B IIbOMY TTpoIIeci

— Bxmrouaroun HI'O:
* SIKi COPUSIOTH OXOPOHI HABKOJHUIIHBOTO CEPEOBHIIA
* BiAIOBIAIOTH BUMOTAM HaI[lOHAILHOTO 3aKOHOIaBCTBA

NIRAS

,,JIoMipkoBaH1 cTpoku” - |

* ,,Ctpok y Timbku 10 poOounx AHIB, BU3HAUEHUH Y 3aKOHI
npo OBHC JluTewu, 11t 03HaOMIIEHHS 3 IOKYMEHTAIII €10,
BKtouarouu 38iT OBHC 1 miaroToBku 110 y4acti y mporeci
NPUAHATTI PIlIEHHS I0JI0 TOJIOBHOTO CMITTE3BANIMINA HE
BiJITIOBiTa€ BUMOTaM ITOMipKOBaHUX CTPOKiB” (Bumamox
CCC/C/16 Jlutsa)

- Opole University N IR’“SI
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CrT. 6.3 - ,,IOMIPKOBaH1 CTPOKH’

» “IIpouemypu yuacti rpoMagCchbKOCTI
nepeaoavaroTh MOMIpKOBaH1
CTPOKH JIJIsI PI3HUX €TariB, 110
3a0€3MeuyI0Th TOCTATHIN Yac I
iH(pOopMyBaHHS TPOMAJACHKOCTI y
BIIMOBITHOCTI JIO MTYHKTY 2 1
MiTOTOBKHU Ta €(PEKTUBHOT yUacTi
IPOMAJICHKOCTI B MPOIIEeCi MPUUHATTS
pillIeHb 3 MUTaHb, 110 CTOCYIOThCS
HAaBKOJIMIITHBOTO CEPEAOBHUINA.”

Bl NIRAE

MOKJIMBICTh HAJJATH KOMEHTAapl1

— Ct.6.7

 JIBa piBHO3HAuUHI METOIU
— YV nucbMoBiil popmi
— Ha TpOMaJICBbKUX CIIYXaHHAX
— Sk 11e moTpibHO

* Bynp-sKi KoMeHTapi — HeMa MoTpeou
motuByBat (ACCC-16 Jlutsa)

[ NIRAS
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[ToB1gOMIICHHS — CIIELM(DIYHI

BuMord B [losnn
* I'pomajnchke MOBIOMIICHHS

— IaTepHeT-cTOpiHKa - (B TPOMaJICBKOMY
iHpopMariHoMy OrOJIIETEH1)

— IloBimoMIeHHs Ha JOMII Y TPUMIIICHH]
KOMITETEHTHOT'O OpTaHy

— [ToBimommueHHs MOOIN3Y MPOEKTY (aBTOOYCHA
3yNUHKA, IEpPKBa, MICIIEBUI Mara3uH TOIIO)

— Ilpeca (micueBa uM HalllOHAIbHA)
 [HauBiTyaabHE MOBIIOMIICHHS (JIUCT) A0

ﬁHOCGPGHHiX CyCIIiB .
NIRN\S

MexaHi3M MOHITOPHHT
TOTPUMAHHS

 3BITH 3 BIIPOBAIPKCHHS
» KowmiTer 3 moTpumaHHs

 [Ipouenypa norpumanHs

- Opole University N IRfmg
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,EQdekTuBauin” - 11

* Towmy, k1o oOpanuit msX iHPOpMyBaHHS
TPOMAJICBKOCTI TIPO MOKJIMBOCT1 OpaTH y4acTh B
npouenypi OBHC — ne msxom myOikyBaHHs
iHdopmarii y micuieiit mpeci, HabaraTo eeKTUBHIIIE
My OJIIKyBaTH TIOBIJJOMJICHHSI Y TTOTYJISIPHINA OACHHIN
MICIIEBIH Ta3eTi, a HIXK Y THKHEBOMY OQiliiHHOMY
JKYpHaJI, 1 KO BCi MICIIEBI ra3eTH BUXOATH pa3 Ha
THXKJICHb, BUMOTA 3a0e3MeUeHHS €()eKTUBHOCTI MMOJISITAE Y
BUOODPI razetu 3 Tupaxem 1500 komiif 3aMicTh ra3eTu 3
tupaxem 500 komiit”” (Bunagox CCC/C/16 JIutpa)

Bl NIRAS

Ct. 6.6 - 3MICT BiOIIOBIJHO1L
iHpopmarii
* Bcesa indopMartiis, 110 CTOCYyEThCS
NPUKAHSATTSA PIILICHHS
— Omnuc Miciis, BIUIMBY Ta 3aX0/11B
— He TexHiyHuil y3araJbHEHHI 3BIT
— Onuc roJIoBHUX AJIbTEPHATUB
— 3BiTH Ta TTOpagu
 [IpoGnemHi muTaHHs

— HoxymenTauis OBHC ta aBTOpChHKI npaBa
(Bunagok ACC-15 PymyHis)

NIRAS
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[ToB11OMIIEHHS — crienUpI1YH1
BuMoru y Jupexktust OBHC

* Buache (,,J0cTaTHBO Yacy s
1H(OpMYBaHHS TPOMAJICHKOCTI 1 AJIsl TOTO,
1100 TPOMaJICHKICTh Majia yac
NIATOTYBATUCS 1 B3ATH €()EKTUBHO y4acTh
— TIOPIBHSNTE 3 TOTIEPEIHIMU BEPCIIMU
Hupexktusn OBHC!)

 Bianosigue (,,1pupoa MOXKIUBUX )

* EdextuBHe (,,po3MillleHHS Ha JOIIII 00'sB,
€JIEKTPOHHI 3aCO0H ...4u MyOsiKalis y

-leBHX razerax’’) N I[Ri\ <

BpaxyBanHas— CT.6.8

» BpaxyBanHs rpoMaicbKux KOMEHTapiB

— 3000B'A3aHHS IPOYUTATH TA CEPHO3HO
PO3IIISIHYTH

— AJle He 3aBX/]I1 IPUMUHATH BC1 KOMEHTapi

* Byap-siki KOMeHTapi Ta ,,BMOTHBOBAHI1
KOMeHTap1”

 JlocTaTHiii yac aj1s OpraHiB Biaaad JJIs
posrsay komeHTapiB ((ACC-3 Ykpaina )

[ NIRAS

89



. . "
,,B1ITTOBIAHUM

* ,,0yJI0 4iTKO MOKa3aHoO, 110 3alliKaBJI€Hy T'POMAaJICHKICTh
OyJ10 IpoiH(GOPMOBAHO TTPO MONKIIMBICTh B3SITH y4acTh Y
MpOoIIeCi MPUHHSTTI PIICHHS MO0 “MOMXJITHBOCTEH
PO3BUTKY YNpaBIIiHHS BIIX0JIaMH B palioHi BinpHIoca”, a
HE PO MPOIIEC MI0A0 CTBOPECHHS CMITTE3BAIHIIA B iX
pationi. Take HeUiTKe MMOBIIOMJICHHS HE MOXKHA Ha3BaTH
“BIAMOBIIHUM 1 TAKMM , ‘IIIO BiJIMOBITHO OTHCY€E MPHUPOTY
MaiiOyTHIX pilIeHs”, sk e BumMaraeTbcst Konpenriero. ”
(Bunagok CCC/C/16 Jluta)

Bl NIRAS

[ToBimomiienus — Cr. 6.2

 [IyOmiuHe MOBIIOMJICHHS YU 1HAMBIIyaJbHE
(Bumnaiok C-15 PymyHis)

« Ha panHboMy erani NpUHATTI PILICHHS

* SK:
— BIJIIOBIJHO
— BYACHO

— e(heKTHUBHO

[ NIRAS
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HOpuan4dH1 HaCH1 KA
» BucnHoBku 1 pekomenaiii Komitery 3
JTOTPUMAHHS

— BucHoBKkH

° I[OTpI/IMaHHSI Y1 HCAOTPUMAHHA
— Pexomenpgarnii
* Kpoku, sixi Mae 3poOUTH BiJIOBITHA CTOPOHA
* Kpoku Hapanu ctopin
* [lpuiinsarts Hapanoro Ctopin

— YMOBHE IMOIICPCIKCHHA, HAKJIAACHC Ha

iKpa'l'Hy p
NIRWNS

Ct.6.4 - ,,paHHs y4acTh
IrpOMaJICbKOCTI”

 ,,Koxna 13 Ctopin 3a0e3neuye y4acTb
IrPOMAJICBKOCTI B3K€ Ha
PaHHBOMY €TalITi, KOJIU BIAKPHUTI BCI
MOYKJIUBOCTI JJIS1 PO3IJISTY PI3HUX
BapiaHTIB, 1 KOJW y4acTh IPOMaJICHhKOCTI
MOXe OyTH HaOUIbII
€()EeKTUBHOIO”’

[ NIRAS
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[TyOmikaris pimenssa- Ct.6.9

e Bumora
— Buacno npoindopmyBaTi rpoMaachKicTh (ACC-8 Apmenis)
* MO PIIICHHS
* Jle npo HLOTO MOXHA MOYUTATH
— Hapgaru nocryn 1o uporo rpomancbkocti (ACC-3 Ykpaina )
* peecTpH, TOCTYIIHI JJIsi TPOMaChKOCTI

* 3amucu pilieHb, AOCTYIHI I IPOMAaICHKOCTI

* Pazowm 3 3agBo10:

— NPUYMHHU

— al)FyMeHTI/I
f
Jendroska Jerzmanski Bar i -
Wspolnicy; www.jjb.com.pl N IR “sg

,EQekTuBHu" - I

* ,,Bumora inpopmyBaTu rpoMajicCbKICTh
“eeKTUBHO” O3HAYAE, 110 OPTaHU BJIAJIM TOBUHHI
3HAaWTH 3aco0U 1H(POPMYBaHHS IPOMAJCHKOCTI, K1
3a0€31euyI0Th, 1110 TOTEHIIMHO 3allIKaBJIeH]
0CcO0M MOXKYTh MaTH MEBHHH IIAHC OTPUMATH
1H(OopMaIlito Mpo 3anmporOHOBAHI 3aX0AH Ta iX
MOkIMBOCTI B3saTH yuacTh” (Bunamox CCC/C/16
JIutBa)

[ NIRAS
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Cr1.6.6 - HaJaHHA BIANOBIIHOI
1H(popMarli

* be3koImToBHO
e YK TLIBKHM BOHA €

» BukirodeHHs 3 3araibHUX MPABUII 1010
noctymy Ao iHdopMmariii 3rigHo Ct. 4

38’130k 3 CT1. 6.2

Bl NIRAS

EneMmenTn nmoBiioMIEHHS

3anponoHOBaHa AiSIbHICTh Ta 3asBKa
* IIpuposa MalitOyTHIX PillIEHb YU TPOCKTIB
pillieHb (TOJIAHACHKHAM T1IX11)
 BiamoBiganasHMI OpraH Biaagu
* BusznaueHa npoueaypa
— Slk 6patu yyacthb
— Jle 1 s B3siTH 1H(POpMAITLito
* Tpanckopaonuuit OBHC — sxuio notpioHO

[ NIRAS
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Bu3zHaueHHS — 1ep:KABHUM OPraH
BJIAIU

* YpSAAOBUH OpraH Ha HalllOHAJIILHOMY, PET1IOHAJILHOMY Ta
1HIIOMY
piBHI;

* (i3uuHI, YU IOPUIUIHI OCOOH, SIKI BAKOHYIOTh JePKaBH1
aJMIHICTpaTUBHI (PYHKIIIT 3T1THO 3 HaIlIOHAJILHUM
3aKOHOJIAaBCTBOM,

BKJTFOYAIOYM KOHKPETHI 000B'SI3KH, BUIU AISIIBHOCTI Ta
TIOCITYTH, 110
MaIOTh BiTHOIICHHS J0 HAaBKOJIHMIIHEOTO CEPEOBHIIA;

* 3aKiaau OyIb-sIKO1 perioHaabHOI OpraHizamii eKOHOMIYHOT

iHTerpauii, siki € Croponoto 1iei KonBenuii.

Bl NIRAS
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Annex to Task IV
Aarhus Convention - Overview July 2010

Current status

» The Convention -
— 44 Parties
— Ukraine ratified 18 Nov 1999
* GMO Amendment -
— 23 Parties (Ukraine not ratified yet)
* PRTR Protocol -
— entered into force 8 October 2009
— 25 Parties (Ukraine not ratified yet)

f
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “g

Developments

- MOP III Riga 2008

— Riga Declaration
— Strategic Plan for the Convention
— Task Force on Public Participation

Support to Ukraine to implement the f S4
“ Espoo and Aarhus Conventions N IR “

95



Developments

 MOP I Lukka 2001
— compliance mechanism adopted
— GMO Guidelines

* MOP extra —Kiev 2003
— PRTR Protocol

* MOP II Almaty
— GMO amendment
— PPFiF Guidelines
— decisions concerning compliance

Jendroska Jerzmanski Bar & - “SX
“ Partners; www.jjb.com.pl N IR

Adoption and entry into force

» Adopted and signed in Aarhus in 1998

» Entered into force in 2001

’
Jendroska Jerzmanski Bar & =
“ Partners; www.jjb.com.pl N I R “Sz
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Jerzy Jendroska

Aarhus Convention - status and
current developments

Kiev, July 2010

Support to Ukraine to implement the - ’“ 1
“ Espoo and Aarhus Conventions N I[R S

Clearinghouse

* http://aarhusclearinghouse.unece.org/

* Implementtaion Guide
— text http://www.unece.org/env/pp/acig.pdf
— revised Guide in preparation

Support to Ukraine to implement the = ’“S)
“ Espoo and Aarhus Conventions N IR
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Annex to Task IV
AArhus Implementation in Ukraine - DS (Apr 2010)

Pexomenpaarii:
y4acTh IPOMaJChKOCTI

* JIOJYyYUTH MIHIPHUPOIU 10 BUKOPUCTAHHS
noprany KMV 3 koHcynbTalii 3
rPOMaJITHCHKUM CYCI1JIBCTBOM

* MPOBECTH IMIATOTOBYY POOOTY /10
patudikarii [ Tpotoxony CEO

* 3a0e3MeYHUTU IIPO30PICTH HPOLECY
ajanTalli eKoJIOTYHOTO 3aKOHOaBCTBA
VYkpainu 10 HopMm €C

Support to Ukraine to implement the - ’
- Espoo and Aarhus Conventions N IR “S@

Pexomenpaarii:
y4acTh IPOMaAChKOCTI

* BJOCKOHAJIINTH HOPMATHUBHO-IIPABOBE
]/Z)GI‘YJIIOB&HHH nopsaaky nposeaenns OBHC
JEPKABHOI €KOJIOTTYHOI €KCIIEPTU3H

* PO3POOUTH JIOCTYIHHUH JUISL TPOMAICHKOCTI
JEPKaBHUM PEECTP JO3BOIMIB, 3a51B IIPO
€KOJIOTIYHI HACIIi KM JISIBHOCTI, BACHOBKIB
JIepKaBHOT €KOJIOT1YHO1T €KCIIePTHU3HU, TOIIO

* 3a0€31eYNTH MEXaH13M OIyOJIiKyBaHHS 3asB
PO HAMIPH, PO €KOJIOTTYH1 HACII KK
JIAIBHOCTI Ta BUCHOBKIB JIEP>KaBHOI
€KOJIOT1YHO1 EKCIIePTU3H

Support to Ukraine to implement the f 7
- Espoo and Aarhus Conventions N IR “S
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Pexomenmarii:
OOCTYII J10 1H(pOopMaIlii
* BJIOCKOHAJIHUTH MOPSIOK MIATOTOBKU Ta
NOIIMPEHHS 3BITIB PO CTaH JOBKILIA

* HaAJATH JOCTYII IO IIPOEKTIB IIJIaHIB,
porpam, MoJiTHKU Ta MIKHAPOJHUX
IHCTPYMEHTIB 3 MUTAHb JOBKULISA

* po3poOuTH KepiBHUIITBO A1t M3C 3 muTaHb
HaJIaHHS JOCTYIY JI0 MPOEKTIB
JIBOCTOPOHHIX MIKHAPOJHUX IOl

* CHCTEMAaTHUYHO MPOBOJUTHU TPEHIHTU

Support to Ukraine to implement the - ’
“ Espoo and Aarhus Conventions N IR “g

Pexomenpaiii:
JIOCTYII J10 1H(hOopMaIlii

* MEPETJISIHYTH IMPOMO3HITT 00 BHECCHHS
3MiH 0 cT. 25 3V “IIpo oxopony
HaBKOJIMIITHBOTO IIPUPOTHOTO CEPENOBHIIA”

* MPUBECTH AISUIBHICTH 3 3aCEKPEUYBaHHS
€KOJIOT14HOI IHQOopMAaIlii y BIAMOBIIHICT 31
cT. 50 Konctutyuii Ykpainu

* ckacyBaTu/BHeCTH 3MiHU J10 [TosiokeHHs
PO MOPSIAOK HAJIAHHS €KOJIOTTYHO1
iH(opmarrii

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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Orsi; Cy4aCHOTO CTaHYy:
JTOCTYII JIO IPABOCY 1151
* CKJIQJIHICTB JOCTYIY JIO CYJIOBUX PIIICHB,
10 CTOCYIOTHCSI TUTaHb TOBKUIIS

* HEJOCTaTHSA MiATOTOBJICHICTH CY/JIiB
PO3TJISAIaTH CIIPaBH, MOB'S3aH1 3 MUTAHHIMHU
OXOPOHHU JOBKIJIJIS

* HEJIOCKOHAJIICTh CYJOBO1 CUCTEMU K TaKO1

Support to Ukraine to implement the - ’“Sél
- Espoo and Aarhus Conventions N IR

OrJsi; Cy4acHOTO CTaHYy:

y4acCTb I'pOMaACbKOCTI1
* BIJICYTHICTb PAKTUYHOI MOXKJIMBOCTI OpaTH
yuacth B OBHC / nepxaBHiii €eKOI0T14HIN
eKCIIepTHU3i

* npobiemy 3 iIHPOPMYBAHHSM Ta JJOCTYIIOM O
1Hq)opMaun B KOHTEKCTI y4acTi TpOMaJChbKOCTI
B MIPUNHATTI pILIECHb

* BIACYTHICTB YiTKOI IPOLEAYPHU Y4aCTI
TPOMAJICBKOCTI y pO3poOLI 1 3aTBEP/IKCHHI
IIPOEKTIB IJIaHIB, MPOTPaM, MOTITUKH T
MDKHAPOTHUX iHCprMeHTiB 3 MUTaHb JOBKIJIIS

Support to Ukraine to implement the = ’“SS
g Espoo and Aarhus Conventions N IR
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Orsi; Cy4aCHOTO CTaHYy:
JOCTYII J10 1H(pOopMaIiii

* HEY3Tr0/KEHICTh MOHATIMHOTO anapaTy

* po0JIeMH 3 OTPUMaAHHAM 1H(pOopMalii y
BIJIIOB1Ab HA 3aIIUT

* 3aCeKpeuyyBaHHS €KOJIOT1YHOI 1HdOopMaIlii
* HEIOJIIKH 3BITIB IIPO CTaH JOBKIIIA

* BIJICYTHICTh JOCTYNY JO MPOEKTIB IJIaHIB,
porpam, MOJITHKH Ta MDKHAPOIHUX
IHCTPYMEHTIB 3 TUTaHb JIOBKIJIIS

Support to Ukraine to implement the - ’“S’Z
- Espoo and Aarhus Conventions N IR

BukxonaHHS mOJI0XKEHb
Opxycbkoi KoHBeHIlii B YkpaiHi:
OTJISIJT CY4aCHOI'O CTaHy Ta
pEeKOMEH 1allii

Opeca, 27 kBitHs 2010 poky

Support to Ukraine to implement the = ’“ 1
- Espoo and Aarhus Conventions N IR S
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Pexomenmarii:
TOCTYII A0 IPaBOCY IS

* BJIIOCKOHAQJIWTH CUCTEMY TOIIYKY B PeecTpi
CYJIOBHX PIIIEHb

* BKJIFOYMTH CIICIlaJibHI KypCH 3
€KOJIOT1YHOTO MpaBa, MI)KHAPOTHOTO
€KOJIOT14HOTro npaBa Ta OpXyCchbKoi
KoHBeHI1ii, 30kpema, B mporpamu
M1JITOTOBKHU CYJ/IIB

Support to Ukraine to implement the - ’“g
“ Espoo and Aarhus Conventions N IR
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Annex to Task IV
Espoo overview - JJ (March 2010)

Approaches to implementing
Espoo Convention into national
legislation

» Western EIA Model

* Ecological Expertiza model

Jendroska Jerzmanski Bar& = ’ 57
- Partners; www.jjb.com.pl N I R “

Synergies with other conventions

« Conventions requesting EIA to be
conducted

— Water Convention

— Biodiversity Convention
* Industrial Accidents Convention
» Aarhus Convention

f
Jendroska Jerzmanski Bar &
- Partners; www.jjb.com.pl N I R “s)
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SEA Protocol

» Adopted in 2003 in Kiev to cover strategic
decisions (plans, programs and policies)
* Content
— mostly about national framework
— transboundary procedure in Article 10
* Status
— Parties - 14 (including EU)
— not yet in force

Support to Ukraine to implement the - ’“SS
Espoo and Aarhus Conventions N IR

Dispute settlements

» Negotiations or other mechanism accepted
(Art.15.1)

— Permanent Court of Arbitrage

« Compulsory methods (Art.15.2)
— International Court of Justice
— Ad hoc arbitrage (Appendix VII)

* Inquiry procedure

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “g
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Inquiry procedure

 Fact-finding role
 Procedure in Appendix IV
* Inquiry Commission
— ad hoc nominated scientific/technical experts

— experts nominated by Parties concerned elect
an independent expert to chair

— Parties pay all costs

Jendroska Jerzmanski Bar & - ’“53
“ Partners; www.jjb.com.pl N IR

Review of compliance

Legal basis
— MOP Decisions
— Article 14bis (added in 2004 by MOP III)

Implementation Committee

Reporting system

Compliance procedure

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “Sz
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Compliance mechanisms

» Review of compliance
— reporting
— compliance procedure

* Inquiry procedure
 Dispute settlements

“ Jendroska Jerzmanski Bar &
Partners; www.jjb.com.pl

NIRAS

Espoo bodies

* Meeting of the Parties (MOP)

— overall competence

 Secretariat
— regular activities

— role in compliance mechanism

» Compliance bodies and mechanisms

— Implementation Committee

— dispute settlement bodies

- Support to Ukraine to implement the
Espoo and Aarhus Conventions

NIRAE
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Bilateral (or multilateral)
agreements

* Provided in Article 8

« Content - arrangements to implement
obligations
— elements in Appendix VI

— 1n practice also:
* establish points of contacts
* decide who pays for translation

» make arrangements for public participation

Support to Ukraine to implement the - ’“g
“ Espoo and Aarhus Conventions N IR

Conducting national EIA
procedure 1n practice 11

 In case such activity is likely to cause a

significant transboundary impact

 appropriate arrangements are made to ensure that
— potentially affected Party is duly notified

— if potentially affected Party so wishes - transboundary
EIA is conducted

— 1in the final decision due account is taken of the results
of transboundary EIA

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “g
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Conducting national EIA
procedure 1n practice - I

* Party of origin must ensure that before taking a
decision to authorise or undertake any activity
— listed in Appendix I, and
— other activity if so agreed under Article 2.5
 anational EIA is conducted in a way that allows to
identify whether such activity is likely to cause a
significant transboundary impact

Jendroska Jerzmanski Bar & = ’ S7
“ Partners; www.jjb.com.pl N I [R “

Proper framework for national
EIA procedure - II

« Within such procedure the oportunity to
participate provided for the public of the
affected Party must be equivalent to that
provided to its own public (Article 2.6)

 Such national EIA procedure shall be so
constructed to permit conducting
transboundary EIA procedure and taking
due account of its results (Article 6.1)

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “g
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Proper framework for national
EIA procedure - 1

* Article 2.2 and 2.3 requires to establish national
EIA procedure before a decision to authorise or
undertake any activity

— listed in Appendix I, and
— other activity if so agreed under Article 2.5
* Such national EIA procedure shall permit
— public participation
— preparation of EIA documentation described in
Appendix II

Jendroska Jerzmanski Bar & - ’“SS
“ Partners; www.jjb.com.pl N IR

Obligations related to national
EIA procedure

 Establishing proper framework for national
EIA procedure

» Conducting in practice national ETA
procedure

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “54
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Obligations as Party of origin

» Related to national EIA procedure

 Related to initiating transboundary EIA
procedure - notification

» Related to conducting transboundary ETA
procedure in co-operation with the affected
Party

Jendroska Jerzmanski Bar & = ’ S3
- Partners; www.jjb.com.pl N I [R “

Espoo obligations and sovereign
rights

» initiation of the transboundary procedure
under the Convention does not prevent the
Party of origin from undertaking such
proposed activities after having carried out
the transboundary procedure, provided that
due account is taken of the transboundary

procedure’s outcome in the final decision”
(EIA/IC/S/1, para 56 - ECE/MP.EIA/10 )

Support to Ukraine to implement the = ’“SZ
- Espoo and Aarhus Conventions N IR
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General obligation

 Article 2.1 requires

o . The Parties shall,

e either individually or jointly,

* take all appropriate and effective measures
* to prevent, reduce and control

* significant adverse transboundary
environmental impact from proposed
activities”

Jendroska Jerzmanski Bar & - ’“Sl
“ Partners; www.jjb.com.pl N IR

Basic obligations

* General obligation
 Obligations as Party of origin
 Obligations as affected Party

’
Jendroska Jerzmanski Bar & =
“ Partners; www.jjb.com.pl N I R “s)
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Definition of competent authority

» Under Art.1 (v) of the Espoo Convention
« ,,competent authority” means:
* ,national authority or authorities

* designated by a Party as responsible for
performing the tasks covered by this Convention

* and/or the authority or authorities entrusted by a
Party with decision-making powers regarding a
proposed activity”

Jendroska Jerzmanski Bar & - ’“g
“ Partners; www.jjb.com.pl N IR

Definition of the public

Under Art.1 (v) of the Espoo Convention
« ,the public” means:

Original definition

— ,,one or more natural or legal persons”

Amended definition
— ,,one or more natural or legal persons and,
— in accordance with national legislation or practice

— their associations, organizations or groups”

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “sg
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Definition of EIA

» Under Art.1 (v) of the Espoo Convention

* ,environmental impact assessment” means:
— ,,national procedure
— for evaluating the likely impact

— of a proposed activity on the environment”

Jendroska Jerzmanski Bar & - ’“ i/
“ Partners; www.jjb.com.pl N IR S

Activities covered by Espoo

 Activities listed in Appendix I
— mandatory
— amended by II amendment
 Other activities
— subject to bilateral agreements
— criteria in Appendix III
* Level
— project - mandatory

— plans,programs, policies —
» recommendation

- ° mandatory undefen§rl;v"léz E‘;?mtz(z)n%%lBar& = ,’n S)
Partners; www.jjb.com.pl N IR

113



Definition of proposed activity

» Under Art.1 (v) of the Espoo Convention

 ,,proposed activity” means:
— any activity or any major change to an activity
— subject to a decision of a competent authority

—1in accordance with an applicable national
procedure

Jendroska Jerzmanski Bar & - ’“g
“ Partners; www.jjb.com.pl N IR

When transboundary EIA is
required?

* Espoo Convention requires transboundary EIA for
— proposed activity
— which may have impact
* significant
* adverse

* transboundary

* Prior to a decision to authorize or undertake a
proposed activity

f
Jendroska Jerzmarnski Bar &
“ Partners; www.jjb.com.pl N I R “54
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Status and developments

» Adopted and signed in Espoo in 1991
— entered into force 10 September 1997
— status: 44 Parties

e First amendment - MOP 11

— definition of the public
— open to non-UNECE countries

* Second amendment - MOP III
— scoping
— extended list of activities on Appedix I

— review of compliance

Support to Ukraine to implement the - ’“SX
“ Espoo and Aarhus Conventions N IR

Structure of the presentation

Status and developments

Scope of application and basic obligations

Possibilities to initiate a transboundary
procedure

Bilateral agreements

Espoo Convention bodies
SEA Protocol

Support to Ukraine to implement the = ’“SZ
- Espoo and Aarhus Conventions N IR
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Jerzy Jendroska

Espoo Convention - overview

Kiev 9 March 2010

Support to Ukraine to implement the
Espoo and Aarhus Conventions

f
NIRWS
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Annex to Task IV
Espoo procedure step by step - JJ (March 2010)

Post-project analysis

« Non mandatory activity
— may be requested by the affected Party

* Objectives - Appendix V

« May be conducted jointly on territories of
both Parties (ECE/MP.EIA/S)

Support to Ukraine to implement the - ’“SS
“ Espoo and Aarhus Conventions N I[R

Final decision cd

* ,.if the conditions attached to a decision can be altered
subsequently by other decisions, the former cannot be
considered the ‘final decision’ in the meaning of the
Convention” (ECE/MP.EIA/IC/2009/2, para. 21)

* ,,concerned Parties should agree, at the latest during the EIA
procedure, on the whether the final decision will be translated and, if
so, whether the whole final decision or only specific parts;

*  The final decision should always be submitted as a paper document
but, if the affected Party so requests, the final decision should also be
transmitted electronically” (ECE/MP.EIA/IC/2009/2, para. 26)

Support to Ukraine to implement the = ’“54
“ Espoo and Aarhus Conventions N IR
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Final decision cd

* Parties are free to decide which of the
multitude of decisions required within their
regulatory framework should be considered
final for the purpose of the Convention,
their discretion in this respect is limited to
those decisions that in real terms set the

environmental conditions for implementing
the activity” (ECE/MP.EIA/10, decision

By > 2o Lpara Sl)...... ¢
upport to Ukraine to’implement the =
Espoo and Aarhus Curl:ventions N IR “Ss

Final decision

* Content - Art.6.1

— due account taken of the outcome of the procedure
* EIA documentation
» comments from the public and authorities
* consultations under Art.5
— reasons and considerations on which the decision is based

* Must be provided
— to the affected Party (Art.6.2)
— its authorities and the public (ECE/MP.EIA/IC/2009/2, para. 27)

Support to Ukraine to implement the = ’“SZ
- Espoo and Aarhus Conventions N IR
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Additional consultations

» Post-decision consultations - Art.6.3

— new information
— after decision but before work started
— obligation to consult if decision needs revision

 Consultations resulting from post-project
analysis - Art.7.2

— reasonable grounds for concluding likely significant adverse
transboundary impact

— obligation to consult on measures to reduce or eliminate the impact

Support to Ukraine to implement the - ’“Sl
“ Espoo and Aarhus Conventions N IR

Consultations under Art.5 -
1Ssues

* potential transboundary impact
* measures to reduce or eliminate the impact

* possible alternatives, including the non-
action alternative

» monitoring (at the expense of the Party of
origin)

* any other appropriate matters

Support to Ukraine to implement the = ’“S)
- Espoo and Aarhus Conventions N IR
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Consultations under Art.5 -
timing and format
e Timing
— start only after the EIA documentation is

finalised (Polish-German example)

— Parties shall agree on a reasonable time-frame
for consultation period

* Format

— authorised representatives of Parties concerned

— level and venue to be agreed between parties

Support to Ukraine to implement the - ’“g
“ Espoo and Aarhus Conventions N IR

Participation of authorities

 Authorities ,,in the areas likely to be
affected”

— local or regional authorities

* Possibility to submit comments

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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Public participation cd

« Comments

— concerning proposed activity

— concerning EIA documentation

— ‘any comments” according to Aarhus
 Public participation at various stages

» Public to be informed about the final decision and
possibilities to appeal (ECE/MP.EIA/8)

Support to Ukraine to implement the - ’“57
“ Espoo and Aarhus Conventions N IR

Public participation

* Public

— national
— from affected Party (from areas likely to be affected)
— equivalent opportunities (Art.2.6)

* Joint responsibility of Parties concerned!
* Possibility to submit comments (Art.4.2)

— directly to the competent authority in the Party of origin
— through the Party of origin (for example via Point of Contacts)

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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EIA Documentation (EIA Study)

» Scoping
— non-mandatory but recommended stage

— opportunity for affected Party to participate in
scoping (Art.2. 11)

* Content (Art.4.1 and App.II)
— alternatives
— transboundary impact

— mitigation measures

Support to Ukraine to implement the - ’“SS
“ Espoo and Aarhus Conventions N IR

Information from the affected
Party

» Requests for:

— the scope of EIA Study (alternatives, impacts
etc)

— timing (deadlines)

» Transmittal of information requested by the
Party of origin

Support to Ukraine to implement the = ’“st
- Espoo and Aarhus Conventions N IR
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Information from the Party of
origin
* Information about the procedure (Art.3.5a)

* authorities responsible for EIA

« authorities that will be involved at the various stages of the
EIA process (with an indication of who does what)

* description (flow chart) of various stages and time frames of
the national EIA process

» Relevant information about the proposed activity
and its impact (EIA study) - (Art.3.5b)

* Request for information regarding the
environment in the affected Party

Support to Ukraine to implement the - ’“53
“ Espoo and Aarhus Conventions N IR

Information exchange

* From the Party of origin
— information (Art.3.5)
— possible request for information (Art.3.6)

* From the affected Party

— possible requests
— information requested (Art.3.6)

« Agreement on the further procedure

— deadlines, translation,contacts , responsible authorities or persons
— identification of the public and authorities ,,likely to be affected”

Support to Ukraine to implement the = ’“SZ
- Espoo and Aarhus Conventions N IR
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Points of contact for notification -
Decision 1/3, para 1

 ,Notifications of proposed activities likely to
cause significant adverse transboundary impact
shall be transmitted to the relevant points of
contact

* ... unless otherwise provided for in bilateral or
multilateral agreements or other arrangements

* Where no point of contact has been nominated, the
notification shall be transmitted to the Ministry of
Foreign Affairs of the affected Party or Parties"

Support to Ukraine to implement the - ’“Sl
“ Espoo and Aarhus Conventions N IR

Notification

* Timing (Art.3.1)

— as early as possible
— no later than when informing its own public

— before scoping (2nd amend - Art 2.11)
» Target and form

— Points of contact

— written form

» Content (art. 3.2)
— format (ECE/MP/EIA/12)

Support to Ukraine to implement the f“S)
“ Espoo and Aarhus Conventions N IR
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When screening 1s needed

* To determine significance of impact

» To determine if significant impact is

— transboundary
— adverse
“ Jendroska Jerzmanski Bar & = ’
Partners; www.jjb.com.pl N I R “g

Approaches to screening

 Categorical

* Ad hoc

* Mixed

- Jendroska Jerzmanski Bar & — ’
Partners; www.jjb.com.pl N I R “g
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What 1s screening

 Screening for national purposes

— determining whether proposed activity may
have a significant impact

 Screening for the purpose of Espoo

— determining whether proposed activity may
have a significant impact

* adverse
* transboundary
. . ’
Jendroska Jer: ski Bar & = U
B g NIRYNG
Screening

What is screening

Approaches to screening

When screening is needed

Criteria for screening

’
Jendroska Jerzmanski Bar & =
“ Partners; www.jjb.com.pl N I R “g
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Significance criteria and
thresholds

* Related to activity

* character of activity

* size

» cumulation with other activities
* risk of accidents

» Related to its location

* shared resources
* proximity to the border

* Related to its impact

+ geographical extent
* irreversibility

“ probability ,
Support to Ukraine to implement the - SS
Espoo and Aarhus Conventions N IR “

Significance - criteria and
tresholds

Appendix II
ECE/CEP/9 - Annexes [-VIII
EU - Annex III to EIA Directive

National criteria and thresholds

Support to Ukraine to implement the = ’“54
“ Espoo and Aarhus Conventions N IR
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Transboundary impacts

 Impact in neighbouring Parties
— activities
— arca
» Long range impact (Guidance on Practical
Application point 3.2)
— activities
— arca

— 1dentification of ,,affected Parties”

Jendroska Jerzmanski Bar & - ’“53
“ Partners; www.jjb.com.pl N IR

Definition of transboundary
impact
» Under Art.1 (vii) of the Espoo Convention

* transboundary impact” means:
— any impact,
— not exclusively of a global nature,
— within an area under the jurisdiction of a Party

—caused by a proposed activity the physical
origin of which is situated wholly or in part
within the area under the jurisdiction of another
Party

f
Jendroska Jerzmarnski Bar &
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Definition of impact

* Under Art.1 (vii1) of the Espoo Convention

 ,impact” means:
 any effect caused by a proposed activity on the

» environment including human health and safety, flora,
fauna, soil, air, water, climate, landscape and historical
monuments or other physical structures

 or the interaction among these factors;

» it also includes effects on cultural heritage or socio-
economic conditions resulting from alterations to those
factors

Jendroska Jerzmanski Bar & - ’“Sl
“ Partners; www.jjb.com.pl N I[R

Impacts

» Impact and transboundary impact
 Transboundary

« Significance

f
Jendroska Jerzmanski Bar & =
“ Partners; www.jjb.com.pl N I R “s)
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Steps in full transboundary EIA
procedure

* Information exchange (Art.3.5 and 6)
* Preparation of EIA documentation (Art.4 and
App.II)
* Participation
— public (Art.2.6, 3.8 and 4.2)
— authorities (Art.4.2)

* Consultations (Art.5)
* Final decision (Art.6)
» Post-project analysis (Art.7)

Support to Ukraine to implement the - ’“g
Espoo and Aarhus Conventions N IR

Stage II — full transboundary ETA

 Full transboundary EIA initiated as a result
of:

— request under Art.2.5 or Art 3.7
— positive opinion of the Inquiry Commission

— positive response to notification

f
Jendroska Jerzmarnski Bar &
“ Partners; www.jjb.com.pl N I R “Sg
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Procedure initiated by the
affected Party - cd
. Art3.7

— need to clearly identify activity as listed in Appendix I

— exchange of sufficient information

— holding a discussion

— possibility of referring the issue to an inquiry commission

* Art.2.5

— holding a discussion
— criteria in Appendix 11
— agreement of both Parties needed

Support to Ukraine to implement the - ’“ i/
“ Espoo and Aarhus Conventions N IR S

Procedure initiated by the
affected Party

» Two possibilities
— Art.3.7 - for activity listed in Appendix
» alleged to have significant adverse transboundary
impact
» which was not notified
— Art.2.5 - for activity not listed in Appendix I
» alleged to have significant adverse transboundary
impact
 Different legal character

Support to Ukraine to implement the = ’“S)
- Espoo and Aarhus Conventions N IR
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Procedure initiated by the Party
of origin
* Screening

* Notification

* Response to notification
— negative
* lack of response or
+ response indicating no interest

— positive response indicating interest in participating

Jendroska Jerzmanski Bar & - ’“g
“ Partners; www.jjb.com.pl N IR

Stage I - Initiation of the
procedure

* ,,Normal” situation — procedure
initiated by the Party of origin - -
notification

* ,,Exceptional” situation — procedure
initiated by the affected Party

f
Jendroska Jerzmarnski Bar &
“ Partners; www.jjb.com.pl N I R “54
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Stages of the procedure

* Initiation of the procedure
 Full transboundary EIA procedure

Jendroska Jerzmanski Bar & - ’“SX
“ Partners; www.jjb.com.pl N I[R

Structure of the presentation

+ Stages and initiation of the procedure
* Initial stage

— Screening
— Notification

 Steps in full transboundary EIA procedure
— Information exchange

— EIA documentation

Public Participation
Consultations

Final decision

Support to Ukraine to implement the = ’“SZ
“ Espoo and Aarhus Conventions N IR
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Jerzy Jendroska

Espoo procedure step by step

Kiev 8 March 2010

Support to Ukraine to implement the
Espoo and Aarhus Conventions

f
NIRWS
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Annex to Task IV
Espoo Strategy-Ukraine_March10

Iame

* MeToau4H1 peKOMEHAIIi1 1010
MPaKTUIHOTO 3aCTOCYBAaHHS KOHBEHIIIT
Ecno

» HapyanbHi 3aHATTS Ta ceMiHApH 3 MUTaHb
3acTOCyBaHHS KOHBeHIli Ecmo s
JIep>KaBHUX OPTaHiB.

Support to Ukraine to implement the - ’“SS
- Espoo and Aarhus Conventions N I[R

* 3wminn jio JlepkaBuux OyaiBenbHUX HOpM «CKIaJ 1 3MicT
MarepiaiB OLiHKH BIUMBY Ha HABKOJIMIIHE CEPENOBULIE
(OBHC) mpu mpoekTyBaHHI 1 OyA1BHULITBI MiAIPUEMCTB,
OynuHKIB 1 criopya. A.2.2.-1-2003»

* 3wminu 10 nocraHosu Kabinery MlHlCTplB Ykpainu “IIpo

TIOPSIIOK 3aTBEPKCHHST IHBECTHIIMHIX [POrpaM 1 npoeKTlB

6}’I[1BHI/IHTBa Ta IPOBCACHHA ix )Iep)KaBHOl eKCI'IepTI/IBI/I

* 3wminu go Ilepemiky BuaiB TisUTBHOCTI Ta 00'€KTIB IO
CTaHOBJIATH MiIBUIIEHY €KOJIOTIYHY HEOEe3MeKy

BpaxXyBaHHSA TyMKH FpOMaI[CBKOCTl MIPY IPUAHSATTI PIlICHB,
10 CTOCYIOTBCS IOBKIUIA (TIPO y4acTh IPOMAJICBKOCTI) - 6
Koopounayii 3 pobomoro no Opxycekiu Konsenyii

* MoiIuBi 3MiHH Ta JIOTIOBHEHHSI 111010 (piHaHCOBHx
MEXaHI3MiB, TOPSIKY HpI/II/IHSITTSI IIOKYMCHTaI_Ill Ha
eKCIIepTH3y, PO3poOKa IHCTPYKILii PO MPOBEJACHHS
JEPIKEKOCKCIIEPTU3H.

Support to Ukraine to implement the = ’“ i/
- Espoo and Aarhus Conventions N IR s

Pospobka Ta 3arBepmxenns KMY monoxkenHs npo nopsaaox
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IIpomo3uirii moa0 BJAOCKOHATICHHS

3dKOHOAaBCTBa

3minu o [lepeniky nentpanbHux OpraHiB BUKOHaBYOT
BJIaJM, BiINOBIZaJbHUX 32 BAKOHAHHS 3000B'A3aHb, 110
BUIUIMBAIOTh 13 WIEHCTBA YKpaiHU B MIKHAPOJIHUX
opraHizarisix, 3aTBeppkeHoro nocranoBoro KMV Bin
13.09.2002 Ne1371

3wminu 10 [lonoxeHHs mpo MixKBiIOMYY KOOpAUHAIIHY
pany 3 muTaHb peamisaiii B Ykpaini KoHBEHITT Tpo OIliHKY
BIUIMBY HA HABKOJIUIIIHE CEPEIOBUIIIE B TPAHCKOPJOHHOMY
KOHTEKCTI, 3aTBEepKeHOro nmocranoBoto KMV Bin
02.04.2008 No295

3minu 110 3akoHy Ykpainu “TIpo exosoriyny ekcrepTusy”

Po3po0Oka ta 3atBepmkenHs [lopsaky npoBeeHHS OIIHKH
BIUTMBY Ha HABKOJIMIIHE CEPEIOBUINE Y TPAHCKOPJOHHOMY
KoHTeKCTi. (KMY)

Support to Ukraine to implement the - ’“s
- Espoo and Aarhus Conventions N IR

[Ipomo3uiiii 1m0/10 BJOCKOHAJICHHS
3aKOHOJIABCTBA Ta MPAKTUKHU

Heo0xigHO po3risaaTtu Ta BIOCKOHATIOBATH IPOIIEC
OBHC + [lepkekoekcnepTusa

[TepemimieHHs poJii KOMIIETEHTHOTO OpPraHy Ha CTaJiio
3asBU PO HAMIpH

Opranizainiro iHGOpMYyBaHHS Ta y4acTi FPOMaJICBKOCT1
MOKJIACTH Ha JIep’KaBHUI OpraH

Po3poOutu Ta 3atBepautu KMV okpemuii nopsaok y
BUIIAJIKaX TPAHCKOPIOHHOI'O BIIMBY (K Y BUMIAJKaX KOJIU
VYxpaina CTopoHa NOXO/PKEHHS Tak i 3auernieHa CTopoHa)

BusnaueHHs 10710 OCTATOYHOTO PILICHHS
JIBOCTOpOHHI 4K 6araTOCTOPOHHI yroau

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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[Ipo6inu Ta mpobiiemu 3
BIIPOBAPKCHHSM

* BiacyTHICTh YiTKO BUBHAYEHOTO KOMIIETCHTHOTO OpTaHy
Horo (yHKIII# Ta TOBHOBa)XCHB

* Buytpimni nporexypu OBHC Ta ekonoriyHoi ekcrepTu3n
(EE)

* BussieHHs 00'€KTiB 3 3HAYHUM TPAHCKOPIOHHUM BILUTUBOM
(Miunpupoau AOBiAy€ThCS Ha Mi3HIHM CTail, mepeniku)

* [HdopMyBaHHS Ta y4acTh TPOMaJCHKOCTI
* Ocraroune pinieHHs

* BiacyTHICTB perynoBaHHS Ta MPAKTUKU Y BUTIAJKAX KOJIU
VYkpaina BucTtynae sk 3aueruieHa CTopoHa

Support to Ukraine to implement the - ’“Sél
- Espoo and Aarhus Conventions N IR

[HI1 MI>XKHApOAH1 YTOIH, IO CTOCYOTHCS
TPAaHCKOPJOHHUX NUTaHb Ta OLIIHKU BIUIMBY Ha
HaBKOJIMILIHE CEPEOBUILE

» KonBeHilist mpo 0XopoHy 010JI0T14HOTO
PI3HOMAaHITTA

» KonBeHIIisl 3 0XOPOHU Ta BUKOPUCTAHHS
TPAHCKOPJAOHHHUX BOJIOTOKIB Ta
MIKHApOJAHUX 03€p

* OpXxycbKa KOHBEHIIIS

» KouBeHI11ist Ipo TpaHCKOPJOHHE
3a0py/AHEHHS MMOBITPS HA BEJIUKI BiJCTaH1

Support to Ukraine to implement the = ’“SS
g Espoo and Aarhus Conventions N IR
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OCHOBHI HOPMAaTUBHO-IIPABOBI aKTH, 1110 cTocytoThest OBHC
B TPAHCKOPJAOHHOMY KOHTEKCTI:

* 3axonHy Ykpainu “IIpo exonoriuny ekcriepTusy”

* JlepxaBHi OyaiBenbHi HopMmu «CKiaj i 3MIiCT MaTepiajiB OLIHKU
BIUIMBY Ha HaBkosuiiHe cepeponuile (OBHC) npu npoekryBaHHi i
OyIiBHULTBI MiATPHEMCTB, OyIUHKIB i criopyn. A.2.2.-1-2003»

* Tlopsimok 3aTBEpIKEHHsI IHBECTHIIIMHUX ITPOrPaM 1 MPOESKTIB
OyIiBHHUIITBA Ta MIPOBEACHHS IX AEP)KaBHOI eKCIepTH3n”,
3arBepmKeHni moctaHoBoro KMY Bin 31.10.2007 Ne 1269

» Tlepenik BUAIB OiSTIBHOCTI Ta 00'€KTIB M0 CTAHOBIIATH ITiIBUIICHY
€KOJIOT1YHYy HeOe3IeKy, 3aTBeppkeHui moctanoBoo KMV Bin
27.07.1995 Ne55

» [Ilepenik nenrpanbHux OpraHiB BUKOHABYOI BJIa(H, BIINOBIIaJIbHUX 32
BUKOHAHHS 3000B's13aHb, 1[0 BUIUIMBAIOThH 13 WICHCTBA YKpaiHU B
MIKHAPOIHHMX OpraHi3allisx, 3aTBepIKeHui moctaHoBor0 KMY Big
13.09.2002 Ne1371

* Tlonoxenus mpo MiKBIZOMYY KOOpJHHALIHHY pajy 3 MUTaHb
peanizauii B Ykpaini KoHBEHIIIT 1po OI[iHKY BIUIMBY HA HABKOJHUIIIHE
CepEeIOBHUIIIE B TPAHCKOPIOHHOMY KOHTEKCTI, 3aTBEP/PKCHUIN
noctaHoBoro KMY Bix 02.04.2008 Ne295

Support to Ukraine to implement the - ’“SZ
- Espoo and Aarhus Conventions N IR

Jmutpo CKpHIIbHIKOB
Kuis, 9 6epesnst 2010

Curyanis B YKpaiHi: iCHyro4a mpaBoBa
0a3a, MpakTUKa Ta MPOIOHOBAaH1 3MiHU

* POTAJIMHU Ta IPOOIEMH 3
BIIPOBAKECHHSIM

* MPOIIO3MITIT 11010 BIOCKOHAICHHS
3aKOHOJaBCTBA Ta MIPAKTHKU

Support to Ukraine to implement the = ’“ 1
- Espoo and Aarhus Conventions N IR s
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Annex to Task IV
Espoo Strategy-Ukraine Niras

Iame

* MeToau4H1 peKOMEHAIIi1 1010
MPaKTUIHOTO 3aCTOCYBAaHHS KOHBEHIIIT
Ecno

» HapyanbHi 3aHATTS Ta ceMiHApH 3 MUTaHb
3acTOCyBaHHS KOHBeHIli Ecmo s
JIep>KaBHUX OPTaHiB.

Support to Ukraine to implement the - ’“ i/
“ Espoo and Aarhus Conventions N I[R S

* 3wminn jio JlepkaBuux OyaiBenbHUX HOpM «CKIaJ 1 3MicT
MarepiaiB OLiHKH BIUMBY Ha HABKOJIMIIHE CEPENOBULIE
(OBHC) mpu mpoekTyBaHHI 1 OyA1BHULITBI MiAIPUEMCTB,
OynuHKIB 1 criopya. A.2.2.-1-2003»

* 3wminu 10 nocraHosu Kabinery MlHlCTplB Ykpainu “IIpo
TIOPSIIOK 3aTBEPKCHHST IHBECTHIIMHIX [POrpaM 1 npoeKTlB
6YI[1BHI/IHTBa Ta IPOBCACHHA jb:e I[Cp)KaBHOl eKcnemeH

* 3wminu go Ilepemiky BuaiB TisUTBHOCTI Ta 00'€KTIB IO
CTaHOBJIATH MiIBUIIEHY €KOJIOTIYHY HEOEe3MeKy

* Pospobka Ta 3aTBepKenHss KMV monoxeHHs nmpo nopsiaok
BPaxyBaHHs yMKH TPOMAJICBKOCTI TP MPUAHSTTI PillIEHb,
SIK1 MOKYTb CIIPaBJISITH BIUIMB HA AOBKULIA (TIPO y4acTb

FpOMal[CbKOCTl) - 8 KoopouHayii 3 pobomoro no Opxycokiu Kougenyii

* MosxiuBi 3MIHH Ta JJOIOBHCHHS MO0 (IHAHCOBHX
MEXaHI3MiB, TIOPS/IKY NPUAHSTTS JOKYyMEHTALI] Ha
eKCIepTU3y, PO3po0Ka IHCTPYKLIi IpO MPOBEACHHS
JEPKEKOEKCIIEPTU3H.

Support to Ukraine to implement the = ’“S)
- Espoo and Aarhus Conventions N IR
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IIpomo3uirii moa0 BJAOCKOHATICHHS

3dKOHOAaBCTBa

3minu o [lepeniky nentpanbHux OpraHiB BUKOHaBYOT
BJIaJM, BiINOBIZaJbHUX 32 BAKOHAHHS 3000B'A3aHb, 110
BUIUIMBAIOTh 13 WIEHCTBA YKpaiHU B MIKHAPOJIHUX
opraHizarisix, 3aTBeppkeHoro nocranoBoro KMV Bin
13.09.2002 Ne1371

3wminu 10 [lonoxeHHs mpo MixKBiIOMYY KOOpAUHAIIHY
pany 3 muTaHb peamisaiii B Ykpaini KoHBEHITT Tpo OIliHKY
BIUIMBY HA HABKOJIUIIIHE CEPEIOBUIIIE B TPAHCKOPJOHHOMY
KOHTEKCTI, 3aTBEepKeHOro nmocranoBoto KMV Bin
02.04.2008 No295

3minu 110 3akoHy Ykpainu “TIpo exosoriyny ekcrepTusy”

Po3po0Oka ta 3atBepmkenHs [lopsaky npoBeeHHS OIIHKH
BIUTMBY Ha HABKOJIMIIHE CEPEIOBUINE Y TPAHCKOPJOHHOMY
KoHTeKCTi. (KMY)

Support to Ukraine to implement the - ’“g
“ Espoo and Aarhus Conventions N IR

[Ipomo3uiiii 1m0/10 BJOCKOHAJICHHS
3aKOHOJIABCTBA Ta MPAKTUKHU

Heo0xigHO po3risaaTtu Ta BIOCKOHATIOBATH IPOIIEC
OBHC + [lepkekoekcnepTusa

[TepemimieHHs poJii KOMIIETEHTHOTO OpPraHy Ha CTaJiio
3asBU PO HAMIpH

Opranizainiro iHGOpMYyBaHHS Ta y4acTi FPOMaJICBKOCT1
MOKJIACTH Ha JIep’KaBHUI OpraH

Po3poOutu Ta 3atBepautu KMV okpemuii nopsaok y
BUIIAJIKaX TPAHCKOPIOHHOI'O BIIMBY (K Y BUMIAJKaX KOJIU
VYxpaina CTopoHa NOXO/PKEHHS Tak i 3auernieHa CTopoHa)

BusnaueHHs 10710 OCTATOYHOTO PILICHHS
JIBOCTOpOHHI 4K 6araTOCTOPOHHI yroau

Support to Ukraine to implement the = ’“Sﬁl
- Espoo and Aarhus Conventions N IR
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[Ipo6inu Ta mpobiiemu 3
BIIPOBAPKCHHSM

* BiacyTHICTh YiTKO BUBHAYEHOTO KOMIIETCHTHOTO OpTaHy
Horo (yHKIII# Ta TOBHOBa)XCHB

* Buytpimni nporexypu OBHC Ta ekonoriyHoi ekcrepTu3n
(EE)

* BussieHHs 00'€KTiB 3 3HAYHUM TPAHCKOPIOHHUM BILUTUBOM
(Miunpupoau AOBiAy€ThCS Ha Mi3HIHM CTail, mepeniku)

* [HdopMyBaHHS Ta y4acTh TPOMaJCHKOCTI
* Ocraroune pinieHHs

* BiacyTHICTB perynoBaHHS Ta MPAKTUKU Y BUTIAJKAX KOJIU
VYkpaina BucTtynae sk 3aueruieHa CTopoHa

Support to Ukraine to implement the - ’“SX
“ Espoo and Aarhus Conventions N IR

OcuosHni Bumoru Konseniii Ecno, 1m0/10 sikux 0yio
BCTAHOBJICHO HeJAOTpUMaHHs Ykpainoto KoHBeHIIii:

e Cmamms 2 BU3HAYac 3arajibHi MOJ0KEHHS 100 IiArOTOBKH
nokymenTaiii 3 OBHC ta BcTaHOBIIEHHS POLIEAYPH OLIIHKK BIUTUBY Ha
HaskouuiHe cepepoBuiie (OBHC) sika nae MOXIIMBICT y4acTi
TPOMAJICBKOCTI.

*  Cmammas 3 BU3Ha4a€ BUMOTH OO0 OIIOBIIIEHHSI, Tiepeaadi iHpopmartii
Ta y4acTi pOMaJIChbKOCTI.

*  Cmamms 4 CTOCY€ETHCS BUMOT MO0 IiITOTOBKY Ta PO3MOBCIOKEHHS
nokymenTanii OBHC 3 MeToro y4acTi nep>kaBHUX OpraHiB Ta
IPOMAJICHKOCTI KpaiHu, sika MOXKe OyTH 3a4eIICHa BIUTMBOM
TUTAHOBAHOT isTIbHOCTI.

e Cmamms 5 BCTaHOBJIIOE TTOJIOKEHHS OO0 KOHCYJIBTALlIH MiX
Croponamu Ha mifcrasi nokymenTanii 3 OBHC.

*  Cmammas 6 CTOCY€THCSI OCTATOYHOTO PIICHHS Ta ITOBIOMIICHHS
3auyeruieHiit CTOPOHI OCTATOYHOIO PILICHHS 1100 3aIIaHOBaHOT
JUSUTBHOCTI pa3oM 3 IPUYUHAME Ta MIPKYBaHHSIMH, Ha SIKUX BOHO
0a3yeThCs.

Support to Ukraine to implement the = ’“SZ
g Espoo and Aarhus Conventions N IR
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Orysa npaBoOBUX, IHCTUTYLIHHHUX Ta
IpolieCyajbHUX aCIEeKTIB IMIJIEMEHTAII11
Konsenii Ecnio B Ykpaini

* IPOTAJIMHU Ta IPOOIEMHU 3
BIIPOBAKECHHSIM

* MPOIIO3HUIIIT II[0JI0 BIOCKOHAICHHS
3aKOHOJAaBCTBA Ta MPAKTUKU

Support to Ukraine to implement the - ’“ 1
“ Espoo and Aarhus Conventions N IR S
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Annex to Task IV
Focal Points

JTSAKYIO 3A YBATY !

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR

3BiT 10 Opxycbkoi KonBenuii Ta ii Komicii
3 NMTAHb BUKOHAHHA MoJ10keHb KonBenmii

* 3arajpHa 4acTHHA 1100 BrpoBapKkeHHs [nany aiit KMY

» JleTranbHUIA OMKC 3aXOIB 3a MEPETIKOM BU3HAYECHUM
KomMiTeToM 3 nmuTaHs BUKOHAHHS TOJI0KEHL KoHBeHIIT

* 3axo/¥ 3 MUTaHb MIOCHJICHHS CIIPOMOXKHOCTI YKpaiHu J10
BUKOHAHb M0JI0’KeHb KoHBeHTIiT

*  Onwuc nopsaKy, 3a SKUM IMPOXOIUTh BUKOHAHHS [1many
Jiit

* Onuc nopsaaky MixkBigomuoi B3aemoii momo [Tnany [lii

* MixHapoHa criBopans Ta gornomora Big OpXycbKoro
Cexkperapiaty

+ IlnaHoBaHi 3aX0/11 Ha HACTYIHHUH piK

Support to Ukraine to implement the — ’“g
- Espoo and Aarhus Conventions N IR
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3BiTyBaHHs 10 KoHBEHII1

 HamionanpHi 3BiTH A0 3ycTpidi JJoropipHux
cropin Konsenrrii

3BITH pOOOUYUX TPy

* 3BitH npo podoty CekperapiaTy

e [HII1 3BiTH BIAMOBIIHO 10 PillICHb
JloTOBIpHUX CTOpPiH a00 iX poOOUYHX OPraHiB

Support to Ukraine to implement the - ’“SS
“ Espoo and Aarhus Conventions N IR

Tumnose MoJ0kKeHHs NMPO KOHTAKTHY 0CO0Y
KonBenuii Mac BKJIOYATH:

* BusnaueHHs

 JlocBix poOOTH 3a HAIIPSIMKOM

* IliagnopsikyBaHHS

* OO0o0Bs’3KH

* IlpaBa

» Tepmin npusHaueHHs, aje HE MEHBIIE 3 POKiB
* CrumyJitoBaHHS

* BigmosigansHICTH

Support to Ukraine to implement the = ’“ i/
- Espoo and Aarhus Conventions N IR s
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IIpo0JieMn KOHTAKTHHX 0Ci0 B YKpaiHu

* HeBU3HAUEeHICMb 8ION0BIOAILHO20 OP2AHY 34
Koopounauiro enposaodrcennn Koneenyii

* NAUHHICMb KAOpIe

* giocymHicmb iHCmMumyuinHoi namsa’mi

* 000amKo8e HABAHMANCEHHA 00 CYHCOOBUX
00086°:3Ki6

* giocymHicmp momueayii
* 3HauHi 00cazu pooomu

* BIOCYMHICHb MINHCBIOOMUO20 MEXAHIZMY
KOOpOuHauii cmocosHo numanbs KOHEEeHYii

* Henponucanicms 000643Kie i npag ocio
f
Support to Ukraine to implement the -
Espoo and Aarhus Conventions N IR “s

IHcTMTYHIMHA OpraHi3amis
byxapecrchkoil KonBeHuil

3ycTpiv 10roBipHHUX CTOPiH
— Yopuomopcovka Komicin
— Mopaoui zpynu
— Excnepmmui epynu
— Cekpemapiam Koneenuyii

KonTakTti ocoou KonBenuii

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR

145



Incruryniitna opranizaniss Ecny KonBenuii
3ycrpiu Hdorosipuux Cropin
— Poboua epyna Koneenuii 3 oyinku eniuey Ha
0086KiNA
— 3ycmpiui nionucanmie Koneenuii
— Komicia 3 numanb 6UKOHAHHA NONI0XHCEHD
Koneenuii

— Komicisa 3 numans 00cioxMcenns 3anumie
Koneenuii

— bropo Koneenuii
— Cekpemapiam Koneenuyii
KonTakTthi ocoou KonBeHnuii

Support to Ukraine to implement the - ’“Sél
“ Espoo and Aarhus Conventions N IR

IHcTMTYHIMHA OpraHi3amis
Opxycbkoi KonBeHuil
3ycrpiu Jorosipuux Cropin
bropo 3ycmpiui /lozosipnux Cmopin
Komimem 3 numanb 6uKOHAHHA NOJI0XHCEHD
Koneenuii
Poboui epynu Koneenuii
Excnepmni epynu Koneenuii
Cekpemapiam Koneenuii
KonTakThi ocoon KonBenuii

Support to Ukraine to implement the = ’“SS
- Espoo and Aarhus Conventions N IR
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YkpaiHa € cropoHor0 noHaja 40 MikHAPOAHUX
KOHBEHIIH Ta yroa Npupoa00X0pOHHOI0
CIIPSIMYBaHHSI, B TOMY YHCJIi:

* Koungenuii npo nocryn no ingopmanii,
y4acTb FPOMAaAChKOCTI B poueci NpuiHATTS
pillleHb Ta A0CTYM 10 NPABOCYA/A 3 NUTAHb, 1110
cToCy0ThCs 10BKULIA (1998, Opxyc)

* KonBeHuii nmpo oniHKy BIUINBY HA HABKOJIMIIHE
cepeaoBHIlEe B TPAHCKOPAOHHOMY KOHTeKcTi (1991,
Ecny)

* Koungenuii npo 3axuct YopHoro mops Bin
3a0pyanenns (1992, byxapecr)

Support to Ukraine to implement the - ’“SZ
- Espoo and Aarhus Conventions N IR

Tunose MoJI0KEeHHS PO
KOHTAKTHY 0CO0Y MiKHAPOJAHOI
YroAu NPUPOI00XOPOHHOI0

CIIPAMYBaHHA
O.I'.Tapacosa
7 epyousa 2009 p.
- Support to Ukraine to implement the = ’ 1
Espoo and Aarhus Conventions N IR “S
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Annex to Task IV
General obligations - JJ (March 2010)

AD-HOC BODIES

 Inquiry Commissions
— Industrial Accidents
— Espoo

 Fact finding role

“ Environmental Law Center N I [R ’“SZ

NON-COMPLIANCE
PROCEDURES

* Right to initiate
— Standard
 Party Concerned
¢ Other Parties
 Secretariat

— Exceptions
* NGOs and Public (Bern and Aarhus)
+ ,,any other source” (Espoo)

* Procedural steps

» Sanctions

“ Environmental Law Center N I R ’“Sl
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SPECIAL PERMANENT

COMPLIANCE BODIES
Legal basis

— Direct
— Indirect

Different names

Advisory role - decisions taken by MOP
Composition

— Standard (representatives of Parties)

— Exception (independent experts)

“ Environmental Law Center N I [R ’“g

Dispute settlements

 Special provisions (Annexes)
* Means
— Negotiations
— Permanent Court of Arbitrage
— International Court of Justice
— Ad-hoc arbitrage (American system)

- Environmental Law Center N IRfmg
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Constitutional approaches to
implementing international

obligations

* Directly applicable (no need for
domestic legislation)

» Needs implementing legislation (in
doubts priority over domestic law)

* Implementation only via domestic law

Jendroska Jerzmarnski Bar& = ’ g
“ Partners; www.jjb.com.pl N I [R “

Implementation

» All legal and other appropriate measures
required to implement the agreement should
be in place, in order to ensure that a Party
is in a position to comply with its
international obligations at the time of entry
into force of the MEA for that Party.’(art 8
of UNECE Guidelines)

Jendroska Jerzmanski Bar& = ’ 57
- Partners; www.jjb.com.pl N I R “
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Implementation

» “Implementation” refers to, inter alia, all
relevant laws, regulations, policies, and
other measures and initiatives that
contracting parties adopt and/or take to
meet their obligations under an MEA and
its amendments, if any (art.4b of UNECE
Guidelines)

Jendroska Jerzmarnski Bar& = ’ g
- Partners; www.jjb.com.pl N I [R “

Definition of compliance

» Compliance — means fulfilment by the
contracting parties of their obligations

under an MEA and any amendments to
it (art. 4a of UNECE Guidelines)

* Compliance vs Implementation

Jendroska Jerzmanski Bar& = ’ g
- Partners; www.jjb.com.pl N I R “
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Guidelines on Compliance

« UNEP Guidelines 2002
e UNECE Guidelines 2003

Jendroska Jerzmanski Bar& - ’“Sél
“ Partners; www.jjb.com.pl N IR

Vienna law of the Treaties (I1II)

* Art. 60.2 —’sanctions’’- cont.

* (b) a party specially affected by the breach to invoke
it as a ground for suspending the operation of the
treaty in whole or in part in the relations between
itself and the defaulting State;

* (c) any party other than the defaulting State to
invoke the breach as a ground for suspending the
operation of the treaty in whole or in part with
respect to itself if the treaty is of such a character
that a material breach of its provisions by one party
radically changes the position of every party with
respect to the further performance of its obligations
under the treaty.”

’
Jendroska Jerzmanski Bar& =
- Partners; www.jjb.com.pl N I R “g
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Vienna law of the Treaties (II)

* Art. 60.2 —’sanctions”

—,,A material breach of a multilateral treaty by
one of the parties entitles:

* (a) the other parties by unanimous agreement to
suspend the operation of the treaty in whole or in
part or to terminate it either:

— (i) in the relations between themselves and the
defaulting State, or

— (ii) as between all the parties,

Jendroska Jerzmanski Bar& - ’“SZ
“ Partners; www.jjb.com.pl N IR

Vienna law of the Treaties (I)

* Art. 26 - Pacta sunt servanda

— ,, Every treaty in force is binding upon the
parties to it and must be performed by them in

good faith.”

Jendroska Jerzmanski Bar& = ’ SI
- Partners; www.jjb.com.pl N I R “
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Obligations

 Party of origin
— notification
provision of EIA documentation

transboundary procedure
consultations

provision of final decision

» Affected Party

— provision of information if requested

* Both concerned Parties
— public participation in affected party

Support to Ukraine to implement the - ’“g
“ Espoo and Aarhus Conventions N IR

Party of origin vs affected Party

» "Party of origin" means the Contracting Party or Parties to
this Convention under whose jurisdiction a proposed
activity is envisaged to take place;

» "Affected Party" means the Contracting Party or Parties to
this Convention likely to be affected by the transboundary
impact of a proposed activity;

* (iv) "Concerned Parties" means the Party of origin and the
affected Party of an environmental impact assessment
pursuant to this Convention;

Support to Ukraine to implement the = ’“g
“ Espoo and Aarhus Conventions N IR
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Relevent international
Instruments

» Multilateral agreements
— concerning shared natural resources
— concerning transboundary impact

* Bilateral agreements

— general co-operation in environmental
protection

— concerning shared natural resources
— concerning transboundary impact

Bl NIRAS

Substantive vs procedural
obligations

 Substantive obligations
— avoiding/minimising harm
— compensating damage

» Procedural obligations
— notification

— transboundary procedure

Support to Ukraine to implement the = ’“ i/
- Espoo and Aarhus Conventions N IR s
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Principle 19

« States shall provide prior and timely
notification and relevant information to
potentially affected States on activities that
may have a significant adverse
transboundary environmental effect and
shall consult with those States at an early
stage and in good faith.

Support to Ukraine to implement the - ’“g
- Espoo and Aarhus Conventions N IR

Principle 18

« States shall immediately notify other States
of any natural disasters or other
emergencies that are likely to produce
sudden harmful effects on the environment
of those States. Every effort shall be made
by the international community to help
States so afflicted.

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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Rio Declaration - Principle 2

» States have, in accordance with the Charter of the
United Nations and the principles of international
law, the sovereign right to exploit their own
resources pursuant to their own environmental and
developmental policies, and the responsibility to
ensure that activities within their jurisdiction or
control do not cause damage to the environment of
other States or of areas beyond the limits of
national jurisdiction.

Support to Ukraine to implement the - ’“Sél
“ Espoo and Aarhus Conventions N IR

General principles

 General principles of international law
— Trail Smelter case - arbitration tribunal
— Nagymaros-Gabcikovo case - ICJ

* Rio Declaration on Environment and
Development

— general responsibility for transboundary
environmental damage - Principle 2

— two secondary principles (18 and 19)
o ’
Support to Ukraine to implement the =
- lézpototand Aarhui‘ Cu:ventio:t; N IR!\S}
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Structure of the presentation

» General principles of international law
 Substantive vs procedural obligations

» Types of relevant international instruments
» Implementation and compliance

* Dispute settlements procedures and bodies
 Sanctions

 ,,Party of origin” vs ,,Affected Party”
N __ 7
“ : Z’;pototanlt;kAarhufv Cu:\fentimisth N I[R“Sz

Jerzy Jendroska

General obligations to prevent
environmental harm

Kiev 9 March 2010

Support to Ukraine to implement the = ’“ 1
- Espoo and Aarhus Conventions N IR s
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Annex to Task IV
Presentation - (JJ) 9 March 2010

Main Tasks of the project

 Assistance in relation to implementation of Espoo
and Aarhus conventions

 Tasks in relation to Espoo:
— Review of legal, institutional and procedural aspects
— Action plan (strategy) to reach compliance

— Measures and timetables needed to bring the Bystroe
Canal project into compliance

— Espoo seminar
— Bilateral agreements

Support to Ukraine to implement the - ’“SX
“ Espoo and Aarhus Conventions N I[R

Team Leader

* Member of the Permanent Court of Arbitrage in
the Hague (since 2003)

* Espoo Convention
— member of the Implementation Committee (since 2004)
— former vice-Chair of SEA Protocol negotiations (2001-2003)

» Aarhus Convention
— member of the Implementation Committee since (2005)
— former vice-Chair of Aarhus negotiations (1996-98)
— Secretary to the Convention (1998-99)
— Chair (2002-2003) and vice-Chair (2003-2005) of the Convention

Support to Ukraine to implement the = ’“SZ
- Espoo and Aarhus Conventions N IR
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Jerzy Jendroska

Presentation of the project:
goals and expected products

Kiev 9 March 2010

Support to Ukraine to implement the - ’“ 1
Espoo and Aarhus Conventions N I[R S
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Annex to Task IV
Presentation of the project - JJ (April 2010)

Goals of the meeting

Presentation of the Project
» Aarhus Convention - key isues

* Implementation of the Aarhus Convention in
Ukraine
— review of the framework

— practical problems

The draft legal instruments
— on public participation

— on access to information

Support to Ukraine to implement the - ’“s
Espoo and Aarhus Conventions N I[R

Background -
Aarhus Convention II

 Procedure
 Capacity building
* Problems
— listed in para 5 a-d) of decision III/6f

— listed in para 10 a-j) of CC findings (letter of 16
April 2009)

Support to Ukraine to implement the = ’“g
“ Espoo and Aarhus Conventions N IR
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Background -
Aarhus Convention I

» Case at Aarhus Compliance Committee
— communication by EcoPrawo Lviw

— submission by Romania

* Decision II/5b
* Decision III/6f

— caution
— reporting -

* CC Decision at March 2009
— caution not effective

— still non-compliance

Support to Ukraine to implement the - ’“Sél
“ Espoo and Aarhus Conventions N IR

Main Tasks

Review of legal, institutional and
procedural aspects

Action plan (strategy) to reach compliance

* Measures and timetables needed to bring
the Bystroe Canal project into compliance

Capacity building
 Communication activities

Support to Ukraine to implement the = ’“SS
- Espoo and Aarhus Conventions N IR
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Team Leader

* Member of the Permanent Court of Arbitrage in
the Hague (since 2003)

* Espoo Convention
— member of the Implementation Committee (since 2004)
— former vice-Chair of SEA Protocol negotiations (2001-2003)

» Aarhus Convention
— member of the Implementation Committee since (2005)
— former vice-Chair of Aarhus negotiations (1996-98)
— Secretary to the Convention (1998-99)
— Chair (2002-2003) and vice-Chair (2003-2005) of the Convention

Support to Ukraine to implement the f S2
_ Espoo and Aarhus Conventions N IR “

Jerzy Jendroska

Presentation of the project

Odessa 27 April 2010

Support to Ukraine to implement the — ’“ 1
- Espoo and Aarhus Conventions N IR s
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Annex to Task IV
Presentation of the project - JJ (Dec 2009)

Goals of the meeting

 Presentation of the Project

— experts involved

— goals and tasks

* Discussion about the current issues
— Aarhus
— Espoo

— role of Focal Points

Support to Ukraine to implement the = ’“Sl
Espoo and Aarhus Conventions N IR

Expected products - 11

 Bystroe Canal

 Capacity building

— trainings

— role of Focal Points

-7

 Communication activities

— guidance on reporting

- N

Support to Ukraine to implement the f S)
Espoo and Aarhus Conventions N IR “
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Expected products - 1

* Espoo framework
— Review - identification of problems
— Action plan/Strategy - proposals

— negotiations with neighbouring countries

» Aarhus framework
— Review - identification of problems
— Action plan/Strategy - proposals
— draft decrees:
* commenting

* redrafting

Support to Ukraine to implement the - ’“g
“ Espoo and Aarhus Conventions N IR

Main Tasks

Review of legal, institutional and
procedural aspects

* Measures and timetables needed to bring
the Bystroe Canal project into compliance

Capacity building
 Communication activities

Support to Ukraine to implement the = ’“SS
“ Espoo and Aarhus Conventions N IR

Action plan (strategy) to reach compliance
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Background -
Aarhus Convention 11

 Procedure
 Capacity building
* Problems
— listed in para 5 a-d) of decision I11/6f

— listed in para 10 a-j) of CC findings (letter of 16
April 2009)

Support to Ukraine to implement the - ’“ i/
“ Espoo and Aarhus Conventions N IR S

Background -
Aarhus Convention I

» Case at Aarhus Compliance Committee
— communication by EcoPrawo Lviw

— submission by Romania

e Decision II/5b
» Decision IIl/6f

— caution
— reporting -

* CC Decision at March 2009
— caution not effective

— still non-compliance

Support to Ukraine to implement the = ’“S)
“ Espoo and Aarhus Conventions N IR
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Background -
Espoo Convention II

* Bystroe Canal
— Phase I vs Phase 11
* Framework

* Independent review
* Action Plan/Strategy
— issues in letter of 7 April 2009

* Bilateral agreements
o -
Ed Suporto e il e 1\ 1 N &

Background -

Espoo Convention I
* (Case at Espoo IC

— submission by Romania
— Inquiry Commission

* Decision IV/2
 conditional caution

» IC decisions

— Letter of 30 October 2008 - caution not efective
conditionally

— Letter of 16 October 2009 - Caution effective

Support to Ukraine to implement the = ’“Sﬁl
“ Espoo and Aarhus Conventions N IR
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Team Leader

* Member of the Permanent Court of Arbitrage in
the Hague (since 2003)

* Espoo Convention
— member of the Implementation Committee (since 2004)
— former vice-Chair of SEA Protocol negotiations (2001-2003)

» Aarhus Convention
— member of the Implementation Committee since (2005)
— former vice-Chair of Aarhus negotiations (1996-98)
— Secretary to the Convention (1998-99)
— Chair (2002-2003) and vice-Chair (2003-2005) of the Convention

Support to Ukraine to implement the - ’“SX
- Espoo and Aarhus Conventions N IR

Structure of the presentation

Introduction of the Team Leader

Background of the Project
— Espoo Convention
— Aarhus Convention

Five Main Tasks under the Project

Expected products

Goals of the meeting

Support to Ukraine to implement the = ’“SZ
“ Espoo and Aarhus Conventions N IR
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Jerzy Jendroska

Presentation of the project:
goals and expected products

Kiev 7 December 2009

Support to Ukraine to implement the - ’“ 1
Espoo and Aarhus Conventions N I[R S
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Annex to Task IV
Presentation_Access_to_justice_TT

Article 7 — reasonable time-
frames

» Bad practice

— the law in Poland provides the same 21-days
period for commenting most pland and
programs

» Good practice

— EU Water Framework Directive in relation to
water management plans provides 6 months
commenting period

“ Environmental Law Center, Wroclaw N IR’“S$

Article 7- Identification of the
public

 In programs for reducing water pollution
from agriculture the law in Poland requires
to consult the following:
— Users of given waters
— Users of given area of land
— Organizations of farmers

— Environmental organizations

“ Environmental Law Center, Wroclaw N IR’“SZ
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Strategic decisions ,,relating to the
environment”

» Those which ,,may have a significant effect on the
environment” and require SEA

* Those which ,,may have a significant effect on the
environment” but do not require SEA, for example:

— those that do not set framework for development
consent

» Those which ,,may have effect on the environment™ but
effect is not ,,significant” , for example:

— those that determine the use of small areas
* Those aiming to help protecting the environment

“ Opole University N IR’“SI

Due account— art.6.8

» Due account must be taken of public
comments

— obligation to read and consider seriously
— but not always to accept all comments

* Any comments vs ,,reasoned or motivated
comments”

» Sufficient time for authorities to consider
comments ((ACC/C/3 Ukraine )

’
Jendroska Jerzmanski Bar i =
- Wspolnicy; www.jjb.com.pl N I R “s)
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Possibility to submit comments —
art.6.7

» Two equal methods
— In writing
— In public hearing
— as appropriate

* Any comments - no need to be motivated
(ACCC-16 Lithuania)

Jendroska Jerzmanski Bar i - ’“g
“ Wspolnicy; www.jjb.com.pl N IR

Art 6.6 - content of relevant
information

 All information relevant to decision-making
— Description of site, efects and measures
— Non-technical summary
— Outline of main alternatives
— Reports and advice
 Problematic issues

— EIA Documentation and copyright (case ACC-
15 Romania)

’
Jendroska Jerzmanski Bar i =
- Wspolnicy; www.jjb.com.pl N I R “g
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Art.6.6 - making available
relevant information

Free of charge

* As soon as available

Exemption from general rules on acces to
information under art.4

Relation to art 6.2

Jendroska Jerzmanski Bar i - ’“57
“ Wspolnicy; www.jjb.com.pl N IR

Art.6.5

» Relaying on developers solely is not in line
with the Convention (Case C-16 Lithuania
and C-37 Belarus)

* Practice in Czech Republic of hiring special
firms to:
— Notify and make the public aware about the project
— Facilitate submision of comments

— Arranging public hearing

- Environmental Law Center, Wroclaw N IRfmg
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Art.6.4

 Early in decision-making when all options
are open:

— Public participation in screening projects for
environmental assessment (Indonesia, some EU
countries)

— Public participation in defining the scope of
environmental assessment (USA, many EU
countries)

“ Environmental Law Center, Wroclaw N IR’“SS

Art.6.4 - early public
participation”

» ,,Each Party shall provide for early public
participation, when all options are open and
effective public participation can take
place”

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “54
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Reasonable time-frames

« minimum of 30 days between the public
notice and start of public consultations is a
reasonable time-frame (ACC-37 Belarus)

* 20 days for the public to prepare and submit
comments 1is not reasonable if such period
includes days of general celebration in the
country like Christmas time (ACC-24
Spain)

Support to Ukraine to implement the - ’“S}
- Espoo and Aarhus Conventions N IR

Reasonable time-frames -
examples

10 days for inspecting the EIA
documentation and submitting comments

regarding waste disposal site - is not
reasonable (ACC-16 Lithuania)

» 6 weeks for inspecting the EIA
documentation and 45 days for submitting
comments regarding waste disposal site - 1s
reasonable (ACC-22 France)

Support to Ukraine to implement the = ’“SZ
- Espoo and Aarhus Conventions N IR
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Art.6.3 time frames - 1ssues for
consideration

* Phases
— Notification
— Inspection of relevant documents
— Submission of comments
— Consideration of comments (ACC/C/3 Ukraine)
» Fixed vs diversified time frames(ACC/C/16 Lithuania)
* Miniumu vs maximum time-frames (ACC/C/37 Belarus)

* Timing
— traditional holiday season (ACC/C/24 Spain)
“ Opole University N IR’“SI

Art.6.3 -, reasonable time-frames

* ,,The public participation procedures shall
include reasonable time-frames for the
different phases, allowing sufficient time
for informing the public in accordance with
paragraph 2 above and for the public to
prepare and participate effectively during
the environmental decision-making”

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “s)
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,,Effective” - 11

* Therefore, if the chosen way of informing the public about
possibilities to participate in the EIA procedure is via
publishing information in local press, much more effective
would be publishing a notification in a popular daily local
newspaper rather than in a weekly official journal, and if
all local newspapers are issued only on a weekly basis, the
requirement of being “effective” established by the
Convention would be met by choosing rather the one with
the circulation of 1,500 copies rather than the one with a
circulation of 500 copies. ” (Case CCC/C/16 Lithuania)

Jendroska Jerzmanski Bar & - ’“g
“ Partners; www.jjb.com.pl N IR

,,Effective” - |

* ,, The requirement for the public to be informed in
an “effective manner” means that public
authorities should seek to provide a means of
informing the public which ensures that all those
who potentially could be concerned would have a
reasonable chance to learn about proposed

activities and their possibilities to participate”
(Case CCC/C/16 Lithuania)

’
Jendroska Jerzmanski Bar & =
- Partners; www.jjb.com.pl N I R “g
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,2Adequate”

it has been clearly shown that what the public concerned
was informed about were possibilities to participate in a
decision-making process concerning “development
possibilities of waste management in the Vilnius region”
rather than a process concerning a major landfill to be
established in their neighbourhood. Such inaccurate
notification cannot be considered as “adequate” and
properly describing “the nature of possible decisions” as
required by the Convention.” (Case CCC/C/16 Lithuania)

Jendroska Jerzmanski Bar & - ’“57
“ Partners; www.jjb.com.pl N IR

Notification - specific
requirements in Poland

» Public notice
— webpage - (in Public Information Bulletin)
— notice board in the seat of competent authority

— notice in the vicinity of project (bus stop,
church, local shop etc)

— press (local or national)

* Individual notification (letter) - to
immediate neighbours

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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Notification — specific
requirements in EIA Directive

* Timely (,,sufficient time for informing the
public and for the public.. to prepare and
participate effectively” — compare with the
previous version of EIA Directive!)

» Adequate (,,nature of possible decisions™)

 Effective (,,bill posting, electronic
means...or publication in local
newspapers”)

Opole University N I[R’“SS

Elements of notification

Proposed activity and application

Nature of possible decisions or draft
decision (Dutch approach)

Responsible public authority

Envisaged procedure
— How to participate
— Where and which information is available

» Transboundary EIA — if applicable
, o ’
Jendroska Jerzmanski Bar i =
- Wspolnicy; www.jjb.com.pl N IR“g
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Notification — art 6.2

 Public notice or individually (case C-15
Romania)

 Early in decision-making

* Manner:
— Adequate
— Timely
— Effective
Jendroska Jerzmanski Bar i = ’
“ Wspolnicy; www.jjb.com.pl N I[R¥\53

Article 6.2- legally required
means of notification

 on notice board in the seat of competent authority
* bill-posting in the vicinity of the project
* publication in local press/customary way - if the

seat of competent authority is in other community
than location of the project

* on www home page

* individually (in written form) — those with legal
interest

- Environmental Law Center, Wroclaw N IR’“SZ
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Notification — art 6.2

 Public notice or individually (case C-15
Romania)

 Early in decision-making

* Manner:
— Adequate
— Timely
— Effective
Jendroska Jerzmanski Bar i = ’ 1
“ Wspolnicy; www.jjb.com.pl N IR!\S

Art.6.2 - notification of the public

» ., The public concerned shall be
informed...in an adequate...and
effective manner..”

* journalists’ articles commenting on a project in the
press, or television programmes do not constitute a
public notice as required under article 6.2 (Case
C-37 Belarus)

f
Jendroska Jerzmarnski Bar &
“ Partners; www.jjb.com.pl N I R “s)
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Who is responsible for public
participation procedure

* Primary responsibility
— ,,competent public authorities”
* Practical arrangements
— special officers (commissaires enqueters)

— specialised private consultants (sometimes
NGOs)

— local authorities

* Role of developers (project proponents) -
case C-16 Lithuania

Opole University N I[R’“S)

Art 5.3

* All documents of EU institutions shall be

available electronically (EU Regulation
1049/2001)

 All public information shall be accessible
through Internet (Poland)

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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Art.5.2

* Documents concerning environmental
planning, permitting and enforcement are
available for inspection in paper copies
through

— publicly accessible registers (Great Britain)
— publicly accessible records Poland)

* Documents from publicly accesible

registers are available the same day
(Poland)

“ Environmental Law Center, Wroclaw N IR’“S7

Art 5.1

 Authorities responsible for issuing the
decisions should maintain and make
accessible to the public: copies of such
decisions (including conclusions of
enviornmental expertiza) along with the
other information relevant to the decision-
making (Case C-37 Belarus)

Support to Ukraine to implement the = ’“g
- Espoo and Aarhus Conventions N IR
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Art.4.4

* In new EU Directive of 2003 information
on emissions can not be exempted from
disclosure under:

— 4.4.d commercial secret
— 4.4.f) personal data
— 4.4 g) data submitted voluntarily

— 4.4.h) environmental reasons

“ Environmental Law Center, Wroclaw N IR’“SS

Art.4.3

» The law clearly does not allow to clasify
information about the state of the
environment as the state secret (Tajikistan)

 Confidentiality of commercial information:

— Difficult approach: officials have to classify it
themselves

— Good practice: classified as secret only if
specifically requested (Poland)

- Environmental Law Center, Wroclaw N IR’“;

184



Art4.1 and 4.2

» Art.4.1- the law clearly does not allow
officials to ask about the interest (Poland)
» Art.4.2 — information to be supplied

—in 1 day — documents listed in public registers
(Poland)

— in 14 days — all documents (EU Regulation for
EU institutions)

“ Environmental Law Center, Wroclaw N IR’“S

Access to information - implementation

Directive 2003/4 on Access to Information
— step forward

» Environmental information vs general
information

Copyright (Case CC-15 Romania)

Practical problems

— no reply (Case C-36 Spain)
— info not supplied in the form requested (Case

‘—24 Spain) Opole University N IR’“SZ
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Article 3.4

¢ Place for NGOs in

— Official governmental delegations (Netherlands, Bulgaria, Tajikistan,
Poland)

— Supervisory Boards for Ecological Funds (Poland)
— Advisory bodies
e Support:
— Financial
* 1% of tax (Hungary)
* Budget line in Ecological funds (Poland)
— Providing offices (some local authorities in Poland, Czech Republic,
Hungary)
* Clear and transparent rules of financial support and participation in
governmental bodies (Poland)

“ Environmental Law Center, Wroclaw N IR’“SI

Article 1

* Right to the environment
— Granted by the Constitution (e.g. Spain, Portugal)
— Granted by the ordinary legislation (e.g. Tajikistan)
* Rights
— To access to information
* In Constitution (e.g. Mexico, Thailand, Poland)
* In ordinary legislation (e.g. Tajikistan)
— To participate
* In Constitution (e.g. Tajikistan, Thailand)
* In ordinary legislation (e.g. Poland, Tajikistan)
— [ o0 access to justice (in Constitution in most countr)'es)

Environmental Law Center, Wroclaw N IR“S)
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Approaches to implementing
Aarhus into national legislation

» Several laws address different issues
* One law to cover all 3 pillars

* Major implementing law supported by
few others

Jendroska Jerzmarnski Bar& = SJ
“ Partners; www.jjb.com.pl N I [R “

Constitutional approaches to
implementing international

obligations

* Directly applicable (no need for
domestic legislation)

» Needs implementing legislation (in
doubts priority over domestic law)

* Implementation only via domestic law

Jendroska Jerzmanski Bar& = ’ SS
- Partners; www.jjb.com.pl N I R “
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Implementation

» All legal and other appropriate measures
required to implement the agreement should
be in place, in order to ensure that a Party
is in a position to comply with its
international obligations at the time of entry
into force of the MEA for that Party.’(art 8
of UNECE Guidelines)

Jendroska Jerzmanski Bar& - ’“ i/
“ Partners; www.jjb.com.pl N IR S

Guidelines on Compliance

« UNEP Guidelines 2002

» UNECE Guidelines 2003

’
Jendroska Jerzmanski Bar& =
- Partners; www.jjb.com.pl N I R “s)
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Vienna law of the Treaties (11I)

* Art. 60.2 —’sanctions’’- cont.

* (b) a party specially affected by the breach to invoke
it as a ground for suspending the operation of the
treaty in whole or in part in the relations between
itself and the defaulting State;

* (c) any party other than the defaulting State to
invoke the breach as a ground for suspending the
operation of the treaty in whole or in part with
respect to itself if the treaty is of such a character
that a material breach of its provisions by one party
radically changes the position of every party with
respect to the further performance of its obligations
under the treaty.”

Jendroska Jerzmanski Bar& - ’“g
“ Partners; www.jjb.com.pl N IR

Vienna law of the Treaties (II)

* Art. 60.2 —’sanctions”

—,,A material breach of a multilateral treaty by
one of the parties entitles:

* (a) the other parties by unanimous agreement to
suspend the operation of the treaty in whole or in
part or to terminate it either:

— (i) in the relations between themselves and the
defaulting State, or

— (ii) as between all the parties,

Jendroska Jerzmanski Bar& = ’ 54
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Vienna law of the Treaties (I)

» Art. 26 - Pacta sunt servanda

— ,,Every treaty in force is binding upon the
parties to it and must be performed by them in
good faith.”
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Content

International obligations and sanctions

Aim -art.1

General provisions - art. 3

Access to information - art. 4 and 5

Public participation - art.6-8
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Annex to task V:

Proposal for a Communication Strategy

Objective

The overall objective of the communication strategy is to enhance further transparency and flow of
information about Ukrainian activities related to the Convention on Environmental Impact Assessment in a
Transboundary Context (Espoo Convention) and the Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention) vis-a-
vis the domestic and international audience and strengthen the provision of the comprehensive information
on the state of environment, impact of human activities on ecosystems, climate change and other
environmental issues as well as efficiency of the measures adopted and implemented by the competent
environmental authorities to the general public, public authorities and international community.

Identification of information in view of disclosure obligations

Initially the Ministry of Environment of Ukraine and other competent public authorities should consult and
identify the types of information, which: (a) is the subject for collection and dissemination within the meaning
of Article 5 of the Aarhus Convention and (b) should be made available to the public upon request within the
meaning of Article 4 of the Aarhus Convention. Separate attention should be paid to types of information
which should be either actively disseminated or provided upon request for the purposes of effective public
participation as foreseen by Articles 6, 7 and 8 of the Aarhus Convention and corresponding provisions of
Articles 2, 3 and 4 of the Espoo Convention.

Following the above, effective, timely and adequate means for collection and active dissemination of
information and provision of information upon request should be identified and used. For the later purpose
the Ministry and other competent authorities should provide sufficient information to the public about the type
and scope of environmental information held by the relevant public authorities, the basic terms and
conditions under which such information is made available and accessible, and the process by which it can
be obtained. Therefore, meta-information (information about information) is of crucial importance for both
internal purposes and contacts with the public or foreign partners. Each authority should keep the list of
documents relevant to its functions that would allow the public to easily identify the document. It should be
made unambiguously clear where and how the document can be obtained; whether it has already been
made available electronically or could be obtained only upon request; how this document is related to other
documents (for example, related to the same company, like: expertiza conclusions, EIA documentation,
reports from inspection, self-report from self-monitoring, information about sanctions etc.

Additionally, pursuant to Article 5 of the Aarhus Convention the Ministry and other competent authorities
should ensure that they possess and update environmental information which is relevant to their functions;
mandatory systems are established so that there is an adequate flow of information to public authorities
about proposed and existing activities which may significantly affect the environment; and that in the event of
any imminent threat to human health or the environment, whether caused by human activities or due to
natural causes, all information which could enable the public to take measures to prevent or mitigate harm
arising from the threat and is held by a public authority is disseminated immediately and without delay to
members of the public who may be affected.
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Means of active dissemination of information

The Ministry and other competent authorities should use diversified means for active dissemination of

information:
a.

Article 5.4 of the Aarhus Convention provides that each Party shall, at regular intervals publish
and disseminate a national report on the state of the environment, including information on the
quality of the environment and information on pressures on the environment. For this purpose
the Ministry and other competent public authorities involved should: develop and adopt
nationally agreed and internationally compatible indicators and ensure availability and
development of the methodologies for their production; develop and implement the mechanisms
for inclusion scientific findings in the national reports on the state of the environment; develop
and introduce the nationally adopted and internationally compatible methodologies for the
assessment of impacts of the implemented political and managerial measures; ensure that the
developed reports are printed in a number of copies sufficient to satisfy demands and
requirements, including the requests of non-governmental sector. It is clear that posting the
national report on the state of the environment on the respective website of the Ministry is not
enough. Since the production of sufficient number of copies may involve additional costs
considerations should be given as to ensuring the financing of the publication of information on
the state of the environment from the state fund.

Internet technologies for dissemination of information and communication with the public
concerned should be used more actively. Ti this end the Ministry and other competent
authorities should develop and implement an interactive system of Internet-based
communication and develop and implement an Internet-based system for the intersectoral
retrieval of environmental information on the state of the environment, decisions and decision-
making in the field of environmental protection. Considerations should be given as regards the
development of dedicated Aarhus and Espoo related websites, inter alia, containing:

For Aarhus Convention website:

= the text of the Aarhus Convention as well as Protocols and amendments to it;

= links to the Convention’s website and Clearinghouse;

= guidance documents developed by the Convention’s subsidiary bodies, IGO and NGOs,
facilitating proper implementation of the Convention;

= texts and, as appropriate, draft texts of the National Implementation Reports of Ukraine
under the Convention;

= official correspondence between Ukraine and subsidiary bodies established under the
Convention concerning Ukraine’s implementation and compliance with the Convention;

= recommendations and decisions to and on Ukraine made by the Convention’s Compliance
Committee and its Meeting of the Parties;

= reports from the Ministry officials on their participation in meetings under the auspices of the
Convention;

= |egislation and policy documents such as documents on strategies, policies, programmes
and action plans relating to implementation of the Aarhus Convention, and progress reports
on their implementation, prepared at various levels of government;

= information on the performance of public functions or the provision of public services relating
to the environment by government at all levels;

» information about the type and scope of environmental information held by the relevant
public authorities; the basic terms and conditions under which such information is made
available and accessible; the process by which it can be obtained;
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links to the most important publicly accessible lists, registers or files containing
environmental information;

identification of points of contact for the Convention, including the Focal Point for the Aarhus
Convention, and within the meaning of Article 5.2 (b);

explanatory material on dealings with the public in matters falling within the scope of the
Aarhus Convention;

facts and analyses of facts which are relevant and important in framing major environmental
policy proposals;

other information, to the extent that the availability of such information in this form would
facilitate the application of national laws and regulations implementing the Aarhus
Convention.

For Espoo Convention website:

the text of the Espoo Convention as well as Protocols and amendments to it;

links to the Convention’s website;

guidance documents developed by the Convention’s subsidiary bodies, IGO and NGOs,
facilitating proper implementation of the Convention;

official correspondence between Ukraine and subsidiary bodies established under the
Convention concerning Ukraine’s implementation and compliance with the Convention;
recommendations and decisions to and on Ukraine made by the Convention’s
Implementation Committee and its Meeting of the Parties;

reports from the Ministry officials on their participation in meetings under the auspices of the
Convention;

legislation and policy documents such as documents on strategies, policies, programmes
and action plans relating to implementation of the Espoo Convention, and progress reports
on their implementation, prepared at various levels of government;

identification of points of contact for the Convention, including the Focal Point for the Espoo
Convention;

notifications forwarded by Ukraine as the Party of origin and received by Ukraine as the
affected Party;

EIA materials and other relevant documentation enabling effective public participation as
required by the Convention;

commentaries received from the public concerned in the course of public participation as
required by the Convention;

final decisions made by Ukraine or received from the Party of origin;

other information, to the extent that the availability of such information in this form would
facilitate the application of national laws and regulations implementing the Espoo
Convention.

It should be stated, however, that the use of dedicated website or websites of the Ministry of Environment or
other competent public authorities can not and should not be considered as sufficient and adequate means
of active dissemination of information and can not by itself substitute other means referred to in this paper.
Therefore, all or at least a number of the means should be used as complementary to each other.

c. Capacities of the network of Aarhus centers established and functioning in Ukraine should be
further built and their resources could be better used for the purposes of active dissemination of
information within the meaning of the Aarhus and Espoo Convention as well as one of the
possible effective means of facilitating public participation in the decision-making procedures
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foreseen by the said Conventions. Premises of Aarhus centers may be used for trainings of
officials, judges and the public concerned. However, it should be emphasised that the resources
of Aarhus centers should be used as complementary to other means of dissemination of
information.

Using NGO communication networks can be useful, especially with active information
dissemination and consultation processes while reporting under international environmental
agreements or facilitating effective public participation in decision-making processes.

Effective communication on the local level could be enhanced by: regular information of local
communities on the environmental issues of local significance; regular information of the local
communities on the environmental issues of the nationwide importance; regular and timely
information of the local community on the issues of legislative changes with environmental
implication, including on the relevant rights and responsibilities of local communities; regular and
timely information of the local communities on the precautionary measures related to the
environmental impacts of the human activities and environmental safety. It is important that in
the event of any imminent threat to human health or the environment, whether caused by human
activities or due to natural causes, all information which could enable the local public to take
measures to prevent or mitigate harm arising from the threat and is held by a public authority is
disseminated immediately and without delay to members of the public who may be affected. For
the purpose of enhancing effectiveness of dissemination of information on the local level local
and/or the national press should be used and in order to facilitate effective public participation in
decision-making announcements (notices) should be publicised in such way, which guarantees
informing citizens of the relevant administrative-territorial unit or relevant territorial community,
which can be affected as a result of implementation of the decision or activity. This includes
placing information on notice boards, bust stops, in public buildings etc.

Effective communication at the international level depends a lot on: timely and comprehensive
reporting to the international environmental agreements and in particular on the Aarhus and
Espoo Conventions; ensuring dissemination of the guidance documents and materials facilitating
implementation in English language and their accurate translation into Ukrainian; revision of
translations into Ukrainian language of the international agreements to ensure that they are
equivalent to the authentic texts.

Legal instruments include: improve and develop where necessary the rules and procedures for
public participation in decision-making process in environmental matters, including mechanisms
and procedures for public hearings and develop and implement mechanism for liability of the
responsible authorities for untimely dissemination of environmental information or provision of
untimely or incomplete information upon request.
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Annex to Task V

Guidance on Preparation of the National Report of Ukraine on the Progress in Achieving the Full
Compliance with the Provisions of the Aarhus Convention

Introductory notes

This part shall contain the references to the decisions of the Compliance Committee and the Parties to the
Arhus Convention on Ukraine’s non-compliance and Ukraine’s obligation to report on progress in
Implementing Action Plan

I GENERAL PART

1. Activities undertaken by Ukraine in implementing the Action Plan

This part shall contain general description of activities undertaken by Ukraine for implementation of the
Action plan, mentioning among others a comprehensive review of the legal and administrative framework for
Aarhus and Espoo Convention undertaken with assistance of ECD Project and other activities started by the
Project/

. ACTIVITIES TO RESOLVE THE PROBLEMS IDENTIFIED BY THE COMMITTEE IN ITS
FINDINGS AND RECOMMENDATIONS (ECE/MP.PP/C.1/2005/2/ADD.3), AND IN PARTICULAR
IN PARAGRAPHS 29 TO 35 OF THE LATTER DOCUMENT

This part shall describe existing timeframes for public consultation, commenting and making
available to the public the information on which decisions were based and any steps undertaken for
their improvement/changes if any, in particular

a. The proposed wording requiring that sufficient timeframes for public consultations process
(paragraph 1c of the letter of March 2009). In particular :

i) the time for the public study of information on the projects and to prepare to
participate effectively; and

ii) the time for the public to prepare and submit comments

b. The proposed wording requiring that sufficient time is available for the public officials to take
any comments into account in a meaningful way (para2d of letter ( March 2009)

c. The proposed wording requiring that sufficient time is available for the public officials

This part shall contain a brief description of public procedure on the above subject, existing problems with
its application if any, and the steps undertaken for its amendment/improvement if any
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d. The proposed wording requiring that public authorities obtain environmental information
relevant to their functions, including that on which they based their decisions (paragraph 2f
of the secretariat’s letter of 2 March, 2009)

e. The proposed wording requiring that information within the scope of article 4 of the
Convention is provided regardless of its volume (paragraph 2b of the secretariat’s letter of
March 2009)

f.  The proposed wording of requiring concerning the detailed requirements for informing the
public, as required under article 6, paragraph 2 of the Convention

g. The proposed wording concerning thedetailed requirements for informing the public, as
require under article 67 Paragraph 2of the Convention? About initiation of theprocedure
and possibility for public to participate. In particular:

i) the required form of public notice

ii) the required contents of public notice (as compared with the requirements spacified
in paragraph 2a of Article 6: and

iii) how, in case of projects having transboundary impact, the public concerned abroad
is to be notified, in accordance with paragraph 2e of article 6

h. How the government will prevent short-cutting in the decision making procedure, i.g. parts
of the Environmental Impact Assessment (EIA) being provided for evaluation and approval
by decision making authority prior to any information being made publicly available
(paragraph 2e of the letter March 2009)

i. The proposed wording requiring that public authorities do not limit the provisions of
information under Article 6

j- The proposed wording requiring that public authority do not limit the provision of
information under Article 6, paragraph 6, and Article 4 of the Convention to publication of
the environmental impact statement but include other relevant information to ensure more
informed and effective public participation (paragraph 2g of the letter of 9 March 2009)

k. The proposed wording clarifying that information that applicants are required to provide in
the course of the public authorities’ decision-making on decisions under article 6 is
generally not exempt from disclosure (paragraph 2g of the letter of 9 March of 2009)

I.  The proposed wording requiring the disclosure of EIA studies in their entirely as the rule
(with possibility for exempting parts being an exception to teh rule) (paragraph 2g of the
letter of 9 of May 2009)

m. The proposed wording requiring that texts of decisions? Along with the reasons and
consideration on which they are based, are publically available ( paragraph 2h of the letter
of 9 March of 2009)

. CAPACITY-BUILDING ACTIVITIES, IN PARTICULAR TRAINING OF THE JUDICIARY AND OF
PUBLIC OFFICIALS INVOLVED IN ENVIRONMENTAL DECISION-MAKING.
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Iv. A PROCEDURE THAT ENSURES IMPLEMENTATION IN A TRANSPARENT MANNER AND IN
FULL CONSULTATION WITH CIVIL SOCIETY IMPLEMENTATION OF ACTION PLAN.

The brief description of procedure or the process in developing such a procedure and deadline for its
development shall be presented in this part

V. TRANSPOSITION THROUGH A GOVERNMENTAL NORMATIVE ACT ENSURING THE
IMPLEMENTATION OF ACTION PLAN BY ALL MINISTRIES AND OTHER RELEVANT
AUTHORITIES

This part shall describe a general procedure for interagency cooperation and give a practical example for

other Ministries

VL. ASSISTANCE RENDERED BY THE SECRETARIAT AND THE COMPLIANCE COMMITTEE OF
AARHUS CONVENTIONS, RELEVANT INTERNATIONAL AND REGIONAL ORGANIZATIONS
AND FINANCIAL INSTITUTIONS, TO UKRAINE IN THE IMPLEMENTATION OF THESE
MEASURES

This part of the report shall briefly describe assistance requested, assistance rendered and any other
activities of relevance

VIL. PROVISIONED ACTIVITIES TO ENSURE SUSTAINABILITY OF THE PROCESS OF FULL
COMPLIANCE WITH THE PROVISIONS OF THE AARHUS CONVENTION

This part shall list the activities planned for the next reporting year and indicators by which the progress will
be measured

198



Annex to Task VI:

DRAFT DECREE

APPROVED by the Decree
of the Cabinet of Ministers of Ukraine
from #

Order on Taking into Account of Public Opinion in Environmental Decision-Making process

General Provisions

1.

This Order defines the main requirements to organization of public participation in environmental
decision-making process (further — public participation) in order to implement the rights of the public
to participate in decision-making and to take due account of public opinion in environmental
decision-making.

This Order shall be applied to relations in the field of implementation of public rights of participation
in environmental decision-making.

Ensuring the transparency principle and taking due account of public opinion in legislative activities
of the Verkhovna Rada of Ukraine are defined by the legislation on organization of activities of the
Verkhovna Rada of Ukraine.

Public discussion of the drafts of local construction plans and drafts of town construction
documentation shall be carried out following the procedure established by the Law of Ukraine “On
Planning and Building Up of Territories”.

3. General principles of public participation:

= Transparency and democracy;

= Prohibition of discrimination based on political views, party, gender, age, religion, nationality
citizenship, race, language;

= Public information and participation from the earliest stage of decision-making, effectiveness
of means of public information and participation;

= Ensuring public access to information, on which the decision is based;

= Ensuring equal opportunities for all participants of the process of public discussion;

= Taking due account of public opinion in the final decision;

= Encouraging public participation in decision-making.

4. This Order uses terms in the following meaning:

= The Public shall mean one or more physical and legal entities, their unions, organizations or
groups, acting according to current legislation.

= Public discussion shall mean a procedure, directed to take into account public opinion in
environmental decision-making

= Public hearings shall mean a form of public discussion in environmental decision making.

= Permitting document shall mean a permit, conclusion, decision, approval, certificate, or
another document, which permitting body is obliged to issue to a business entity when
authorizing it with a right to carry out certain actions of economic activity or types of
economic activities and in the absence of which a business entity may not carry out certain
actions of economic activity or types of economic activities.
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Genetically modified organism in this Order shall be used in the meaning established by
the Law of Ukraine “On State System of Biological Safety in Creation, Testing, Transporting
and Use of Genetically Modified Organisms”.

Permit on environmental matter shall mean any of a permitting document, in the absence
of which a business entity may not carry out economic activity, related to:

- Waste management;

- Special use of subsoil;

- Special water use;

- Negative impact on air;

- Production, storage, transportation, use, disposal, destruction and utilization of
poisonous substances, including products of biotechnology and other biological
agents;

- Release of genetically modified organisms in open system.

Decisions on environmental matters shall mean:

- Normative-legal acts, adopted by an authorized body, which - or certain provisions
of which - are directed towards legal regulation of relations regarding impact on
environment;

- Other official written document, adopted by an authorized body, which establishes,
amends or repeals legal norms, is used non-expendably and towards unrestricted
number of persons and which - or certain provisions of which - are directed
towards legal regulation of relations, related to impact on environment, whether
this document is considered to be a normative-legal act under the law regulating a
certain field;

- Permitting document (a conclusion of state ecological expertise, permit for the
actions affecting the environment, etc.)

- Decisions on financing environmental and resource-saving measures on expense
of environmental protection funds

Environmental decision-making body (decision-making body) shall mean a state
executive authority or local self-government body, which is competent to adopt normative-
legal acts, decisions on financing environmental and resource-saving measures on expense
of environmental protection funds, to approve conclusions of state ecological expertise or to
issue other permitting documents.

Requester of a draft decision on environmental matters (requester of draft decision)
shall mean a person, applying for a permitting document for actions, affecting the
environment

Person, authorized to organize procedure of public discussion (organizer of public
discussion) shall mean a person, authorized according to legislation or by assignment of
decision-making body to arrange public discussion in the process of environmental decision-
making and who is not the decision-making body.

5. Types of decisions on environmental matters, in the process of decision-making for which public
discussion is conducted:

normative-legal acts

interstate, state, regional, local and other territorial programs, action plans, strategies and
other program documents;

conclusions of state ecological expertise;

permitting documents for use of natural resources, for purposeful release of genetically
modified organisms into the environment, as well as for activities related to environmental
pollution, dangerous substances treatment, waste allocation;
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6.

7.

10.

11.

12.

13.

= decisions to finance environmental and resource saving actions on expense of
environmental funds;
= other decisions, which can have significant impact on environment.
Procedure of public discussion shall obligatory include:
= informing public about the start of environmental decision making procedure and possibility
to participate in it
= provision of public access to the information (including to the draft decision and background
documentation)
= provision of possibility for public to provide proposals (comments), to participate in public
hearings and other forms of public discussion
= consideration of received comments and proposals and taking them into account
= informing public about decisions and possibilities of access to decisions on environmental
matters and their groundings
Organization of public discussion and incorporation of public opinion shall be done by decision-
maker, and in cases, envisaged by legislation, by decision-maker and organizer of public discussion.
The organizer of public discussion can be a state executive body, local self-government body,
requester or drafter of draft decision and other persons, which according to legislation or by
assignment is entrusted to organize public discussion (or some of its stages) and to incorporate
public opinion in the decision making on environmental matters.
Persons, conducting public discussion shall ensure the following the procedure of public discussion,
to prepare and keep materials of taking of public opinion into account.
Persons, putting draft decisions and other documentation for discussion, are responsible for their
authenticity (relevance of the documentation, submitted for decision-making) as well as for
compliance to legal requirements and state norms and standards.
Decision-maker and organizer of public discussion can involve by agreement a coordinator of public
discussion, including at paid basis into organization of public discussion or some of its stages
(informing, organization of public hearings etc.)
A physical or legal person, a person with relevant experience in the field of environmental protection
and organization of public participation can be a coordinator of public discussion.
The following criteria should be used while selecting the coordinator:
= sufficient work experience in the field of environmental protection and organization of public
participation;
= work reputation in the field of environmental protection and public participation, namely all
proved information about him, which allows to make conclusion regarding his professional
capacities in the field of environmental protection and public participation, decency, and
relevance of his activity to legal requirements;
= statutory documents envisage types of activities in the field of environmental protection (for
legal entities).
Responsibility for following the procedure of public discussion and requirements of this Order is laid
upon the decision-maker and in the cases envisaged by legislation upon the organizer of public
discussion.
Coordinator of the public discussion is liable to the person, on behalf of whom he organizes public
discussion, according to the conditions, envisaged by agreement.
Main forms of public discussion are submitting proposals and comments (commenting) and public
hearings.
Any other forms of public discussion (speeches in media, “round tables”, conference, inclusion of
NGO representatives into the expert commissions, conduction of public environmental expertise)
shall be additional only and can be conducted by initiative of decision-makers or public together with
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14.

15.

the main forms of public discussion. Additional forms of public participation cannot replace main
forms, defined above in this paragraph.

During decision-making, envisaged by par.5 of the Order, decision-maker or organizer of discussion
should provide adequate, timely and effective informing of public, depending on conditions by public
announcing or on individual basis at the primary stage of the decision-making procedure son
environmental matters, about, among others:

= proposed type of activity and application, using which a decision will be taken;
= character of possible decisions or draft decision;
= decision-making body;
= envisaged procedure, including how and when such information can be provided (if it is not
announced immediately), namely about:
- Commencement of the procedure;
- Possibilities for public participation;
- Time and place of any planned public hearings;

- State authority, where one can obtain relevant information and information about
where relevant information was transmitted for public consideration;

- Relevant state authority or any other official authorized person, to whom
proposals, comments or questions can be sent, including the questions regarding
the deadlines for inquires, proposals and comments;

- Existing environmental information regarding the proposed type of activity;

= whether this type of activity is included in the national or transboundary environmental
impact assessment procedure.

Announcement (notice) is publicized in such way, which guarantees informing citizens of the relevant
administrative-territorial unite or relevant territorial commune, which can be affected as a result of
implementation of the decision or activity and other stakeholders.

While identifying printed mass media, where announcements are published:
= preference is given to official printed mass media
= relevance of the field of possible impact on environment as a result of implementation of
decision to the field of dissemination of printed mass media.
The announcement is placed at the information boards and official web-pages of decision-
maker during all period, starting from publicizing till finalization of public hearings.

Making comments and proposals (commenting)

16.

17.

18.

During public discussion, the public can provide any proposals and comments (comments,
proposals, information, analysis or opinion etc.), which are relevant, in its opinion, to the draft
decision and planned activity.

Proposals and commenting are presented within deadline, defined by the procedure of public
discussion, despite the fact whether public hearings or other forms of public discussion are
conducted.

Proposals and comments can be presented in written form, sent by email and presented orally.

All proposals and comments expressed in written, electronic or oral form (including the ones,
expressed by phone) are fixed, obligatory mentioning, surname, middle name and name of the
person, making proposals (comments) and his/ her address.

In case if proposals are received by email, a confirmation that the email was received should be sent
to the person, making proposals (comments)

Legal entities present proposals and comments in written or electronic form, mentioning their title
and legal address.

Anonymous proposals are not being registered and considered.
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19.

20.

Proposals and comments can be submitted in whatever form, including without justification and
reference to legal acts.

Publicizing of draft decision or statement (announcement) of intends to implement the activity
(obtaining the permit) in order to obtain proposals and comments does not exclude possibility to
conduct public hearings and any other forms of public discussion.

Public hearings

21.

22.

23.

Public hearings are organized and conducted by decision-maker or organizer of public hearing.

Conduction of public hearings is obligatory in the process of decision-making regarding
implementation of types of activities and sites with high environmental danger and in other cases,
defined by legislation.

By initiative of decision-maker or organizer of public hearings, public hearings can be conducted in
the process of public discussion of any environmental decision.

There can be several public hearings in the process of public discussion.

Location and time of public hearings are determined depending on the type of decision and
documentation to be discussed, taking into account capacity to participate of all potential
participants.

The following persons can take part in public hearings:

= physical persons of the full legal age, living in the area, covered by the decision or activity,
described in the documentation;

= Jlegal entities, located in the area, covered by the decision or activity, described in the
documentationtopnauyHi ocobu, by their authorized representatives;

= owners and users of land, located in the area, covered by the decision or activity, described
in the documentation;

= representatives of NGOs,

= representatives of bodies of population self-organization, active in the area, covered by the
decision or activity, described in the documentation;

= requester and drafters of draft decision or documentation;

= authorities of Verkhovna Rada of Autonomous Republic of Crimea or local self-government
of the area, covered by the decision or activity, described in the documentation;

= elected representatives of Ukraine, elected representatives of the relevant Radas.

Specialists on the issues considered at the hearings can be invited to give explanations.

24.

Decision-maker of organizer of public hearing, responsible for the public hearing, determines the
date and place of the public hearings and informs the public about this not later than 15 days before
its start by mass media (radio, TV, press, Internet, special magazines), by sending this information to
potential participants of the hearings by regular post or e-mail, announcing in the public places and
information centers, informing via representative consultative and advisory bodies.

25. Announcement (declaration) about conduction of public hearings is publicized in such a way, which

guarantees informing citizens of the relevant administrative-territorial unit or relevant territorial
commune and other stakeholders.

Announcement is also publicized in printed mass media, defined by the decision-maker and by
placement at the official web-page of the decision-maker.

During identification of the printed mass media, where to publish the announcement (declaration):
= the preference is given to official printed mass media;

= relevance between the field of potential impact on the environment as a result of
implementation of the decision and field of dissemination of the printed mass media.
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26.

27.

28.

29.

30.

31.
32.

33.

34.

The announcement is placed at the information boards and official web-pages of decision-maker
during all period, starting from publicizing till finalization of public hearings.

Announcements about a public hearing include the following information:
= envisaged procedure, location, date and time of its conduction;

= summary of the draft decision, strategy, program, local action plan, legal act or
announcement of the contractor of the draft decision regarding intend to allocate, construct,
reconstruct the site or conduct other activity, which influence or can influence negatively the
environment;

= decision-maker, addresses, where it is possible to get relevant documentation and additional
information, ask questions and send proposals (comments) regarding the issued planned to
be discussed;

= deadlines for submission of proposals;

Public hearings are conducted under the chairmanship of the authorized representative of the
decision-maker or organizer of public discussion. The obligations of the chair of public hearings
include:

= provision for registration of participants of the hearings (with signature of each participants in
the journal of registration);

= announcing the agenda and proposals to it;

= information about the order of making minutes of meeting, presentation of oral and written
proposals (comments) regarding the subject of discussions;

= giving opportunity for drafters to explain the main statements of the decision and
documentations to be discussed and problematic issues, which need public attention;

= informing participants of hearings regarding obtained proposals (comments) and order of
their consideration;

= allowing public representatives to ask questions and express their opinion;

= provision for conduction of discussion and submission of proposals (comments) of the
public, following time limits;

= concluding public hearings and informing about the order of inclusions of public proposals
(comments) of participants of the hearings.

Public hearings start from the presentation of the organizer of the hearings or requester (drafter) of
the draft decision or documentation. The presentation should reflect the following issues:

= summary of the draft decision regarding the planned activity (or legal act);

= possible negative impact on state of environment (or need to discuss the draft legal act);
= actions to prevent and / or minimize such impact;

= summary of public comments and proposals, received before public discussions started;
= other information regarding the draft decision.

During conduction of the public hearings, public receives the opportunity to express freely orally and
in written form its thoughts, comments and proposals regarding the discussed issues.

All participants of the hearings are provided with equal conditions to express their thoughts and
submit proposals and comments.

Course of public hearing should be fixed using stenographic or audiovisual methods.

Persons, organizing public hearings, are obliged to answer the public questions orally during the
public discussion and to put them into minutes of meetings or in written form after their end.

Course and results of public hearing are registered by minutes of meeting, signed by the head and
his/her secretary, elected during the public hearing by its participants.

Proposals and comments, received during public hearings are fixed in the minutes of the public
hearings.
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35.

36.

In case of no public proposals (comments) or absence of public representatives at public hearings,
the relevant act is being prepared.

Conduction of public hearings does not exclude the possibility to submit comments and proposals
according to par.16-19 of the Order during all term, defined for public discussion.

Due account taken of results of public discussion

37.

38.

Decision-maker and in the cases envisaged by the legislation organizer of public discussion should
consider all comments and proposals, received within the deadline.

Following the results of such consideration, the mentioned above persons fully or partly include
received comments and proposals or give grounds for not accepting them.

Materials of taking of public opinion into account shall include the information about publicizing
(confirmation of placement in the mass media, at notice boards, sending of individual notices etc),
list of materials presented for public consideration, received proposals (comments) and information
about their inclusion or reasons for not accepting them (fully or partially) and in case of no proposals
and comments a statement about their absence.

Informing about the decision taken and possible access to the decision and its grounding

39.
40.

41.

42.

43.

Publicizing of normative-legal acts shall follow requirements in respective legislation.

Conclusions of state ecological expertise are publicized by publication in printed mass media of the
authority, which approved the decision (if available) and/or placement at the official web-page of the
relevant authority.

Information about the issued permits is publicized in printed mass media of the authority, which
approved the decision (if available) and / or by placement at the official web-page of the relevant
authority.

In case of written public inquiry, the public can get written records, audio, video records of the public
hearings, full text of adopted decision with its grounding and other materials, relevant to the public
discussion.

Decision-maker maintains all the materials of public discussions and documentations, which was the
basis for decision-making, in the manner prescribed by legislation for the documents generated in
the process of activity of government and local self-governments, other businesses and
organizations.

Peculiarities of procedure of public discussion of acts of normative-legal character

44.

45.

Draft decisions, mentioned in points 1,2 of par. 5 of this Order are publicized in order to obtain and
include public proposals and comments.

Drafter of the draft decision informs public about publicizing draft decision in order to obtain and
include its proposals and comments.

Announcement about the draft decision should include:
= summary of the draft decision;

= postal address and email (if available) of the drafter of draft decision and other bodies, to
which according to the legislation or by initiative of drafter the proposals and comments
should be sent;

= information about the way of publicizing the draft decision (title of the printed mass media
and / or web-page, where draft decision or information about another way of publicizing,
envisaged by par. 49 of this Order;

= information about the deadline, within which public proposals and comments are accepted;
= information about the way for public to provide their comments and proposals.
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46.

Deadline of public discussion, within which public comments and proposals are accepted, are
determined by the drafter of draft decision. It cannot be less than 30 days and longer than 90 days
since the date of publicizing of the draft decision.

47. Announcement about publicizing of the raft decision in order to obtain comments and proposals and

48.

49.

50.

51.

draft decision are publicized by publication in the printed mass media, defined by the drafter of the
draft and / or by placement at official web-page of the developer of draft decision.

During identification of the printed mass media, where announcement and draft decision are
published:

= the preference is given to official printed mass media;

= relevance between the field of potential impact on environment as a result of decision’s
implementation and field of dissemination of the printed mass media.

If within the limits of administrative-territorial unit or settlement, printed mass media are not
disseminated, and local executive authorities, territorial authorities of the central executive bodies,
bodies and officials of local self-government do not have their official web-pages, announcement
about publicizing and draft decision can be publicized in any way, which guarantees informing the
residents of the relevant administrative-territorial unit or relevant territorial community.

Local programs, action plans, strategies and other program documents are also placed at
announcement boards of the relevant local authorities and self-governance bodies or in other public
places.

The announcement about publicizing and draft decision are placed at announcement boards and
official web-pages of the decision-maker from the moment of publicizing till end of public discussion.
Expenses, related to publicizing of the documents, mentioned in this paragraph, are financed at
expense of the decision drafters or bodies, publicizing these documents.

Draft decision is publicized not later than five working days since the day of publicizing of the
announcement about publicizing this draft.

Drafter of the draft decision is obliged to consider all comments and proposals regarding it, obtained
within the deadline. Following the results of such consideration, the decision drafter fully or partly
includes received comments and proposals or gives grounds for their dropping out.

Publicizing of draft decision in order to obtain comments and proposals does not exclude the
possibility to conduct public hearings and other forms of public discussion.

Peculiarities of public discussion in the process of environmental impact assessment (EIA) and preparation
of the conclusions of state ecological expertise

52.

53.

Public discussion in the process of decision-making regarding location, construction, reconstruction
of a unit or conduction of another activity, having or which can have negative impact on state of
environment is conducted during two main stages: stage of preparation of materials for EIA and
stage of state ecological expertise.

Public discussion is conducted in form of commenting and public hearings. For types of activities and
sites with increased environmental danger, conduction of public hearings at the stage of preparation
of materials for EIA is obligatory.

Width of discussion should correspond to the scope of expected impact.

A number of hearings can be conducted during public discussion.

54. At the stage of preparation of materials for EIA, public hearings starts from the time of publication of

letter of intend, composed according to requirements of the current legislation.

Duration of discussion (commenting and conduction of public hearings) at this stage cannot be
shorter than 30 days since publication of the Statement of intend.
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Obligatory public hearings are conducted not earlier than 15 days since provision of EIA documents
and other documentation to the public for consideration and publicizing announcement regarding
their conduction.

55. At the stage of state ecological expertise, public discussion continues since the time of presentation

56.

57.

58.
59.

60.

of the documentation to the authority, conducting state ecological expertise and publication by this
authority of information (announcement) about conduction of the state ecological expertise.

In the process of state ecological expertise, public hearings and open discussions can be conducted.

Public can also participate in the process of ecological expertise by making presentations in media,
inclusion of public representatives into the expert commissions, groups for conduction of public
ecological expertise etc.

Duration of the discussion at this stage cannot be shorter than 15 days since the time of publication
of information about the conduction of state ecological expertise.

Publication of Statement of intend and information about conduction of state ecological expertise is
done according to the par. 14, 15 of this Order.

Public hearings are conducted according to requirements of the par. 21-36 of this Order.

During public discussion, organizer of public discussion and authority, which approves relevant
conclusions of state ecological expertise should provide free of charge public access to all
documentation regarding the decision-making process (EIA materials and other documentation,
available at the moment of conduction of public discussion procedure and as soon as it comes),
except exclusions, used in the access to the information.

Such information should at least include the following:

= description of the industrial unit, physical and technical characteristics of the proposed
activities, including the assessment of expected waste and emissions;

= description of the most important factors, affecting the environment;
= description of activities, envisaged to prevent and / or mitigate impact, including waste;
= non-technical summary of the above mentioned;
= description of the main alternatives, considered by applicant, and
= other envisaged by legislation documentation, submitted to the authority, approving
conclusions of the state ecological expertise and is available at the moment of public inquiry.
Public access to the information is provided by its allocation in the places accessible by public at the
area, covered by the activity, mentioned in the documentation. Mentioned information can be placed
in the premises of relevant local authorities and self-government, Aarhus centers and relevant
territorial bodies, which approve conclusions of state ecological expertise and in Internet.
Public has an opportunity to make copies and extracts from the given documentation, as well as
opportunity to inspect the information at the place of its location.
Materials of inclusion of public opinion in the EIA process and state ecological expertise should
include:
» information about publication in media of letter of intend and conduction of public
discussions;
= written public appeals and other documents of inquiries;
= [ist of the documents, presented from the side of contractor and implementer of EIA for
public consideration, list of public questions, proposals and comments of citizens, grounded
responses;
= summarized decisions about included part of public proposals (comments) and grounding
regarding their not included part (in form of a table, where proposal and information
regarding its inclusion is given );
= decision of public expertise (if conducted).
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61. Amendments to EIA materials by results of public discussion are done by contractor and general

designer. Motives for leaving out of any decisions, proposals (comments) are presented to public.

Peculiarities of public discussion in the process of issuance of permits regarding the environment

62.

63.

64.
65.

Public discussion in the process of issuance of the permits regarding the environment is done
according to this Order taking into account the procedures of issuance of separate permits defined
by legislation.

Decision-makers provide publicizing of declarations (announcements) about intend to obtain permit
taking into account the requirements of the par. 14,15 of this Order.

Decision-makers provide publicizing the issued permits taking into account par. 41 of this Order.

For effective provision of the information to the public, registers of declarations (announcements)
about the intend to obtain a permit and issued permits can be established (including electronic
ones)..

Appeals of decisions and responsibility for incompliance with requirements of the Order

66.

67.

68.

69.

70.

Decision on environmental matters cannot be adopted or approved by authorized body or its
authorized person, if draft decision or statement of intend to implement activity were not publicized.

If decision on environmental matters should be registered by the Ministry of Justice or its regional
bodies, in case if such decision was not publicized, the Ministry of Justice or its regional body should
reject to provide state registration of such act or not later than 10 days after finding this fact up
cancels its decision about the state registration of such decision.

In case of violation of the order of conduction of public hearings, they can be considered as such
which did not take place by decision-maker or court in order defined by law.

Decisions on environmental matters, taken with violation of the requirements of this Order can be
appealed and cancelled by decision-maker, higher bodies or court in the order, defined by law.
Cancellation of the decisions on environmental matters, taken with violation of the requirements of
this Order is a ground to cancel further decisions, taken on the basin or with consideration of the
cancelled decision.

Persons, guilty in violation of this Order incur a liability according to the current legislation.
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Annex to Task VII:

List of elements to be considered with a view to elaborate the Ukrainian negotiation position before

entering into negotiations on a bilateral agreement

INTRODUCTION

10.

The Espoo Convention envisages in Article 8 that Parties may continue existing or enter into new
bilateral or multilateral agrements or other arrangements in order to implement their obligations
under the Convention.
Ukraine, further to the decisions IV.2 and IV.4 of the Meeting of the Parties, send to some of its
neighbours being Parties to the Espoo Convention, an invitation to enter into negotiations concerning
elaboration of a bilateral agreement , or any other arangements, to support implementation of the
provisions of the Convention.
Worth noting is that an agreement regarding transboundary procedure can also be concluded with a
partner (country) which is not a party to the Convention (like for example the Russian Federation).
The Convention provides in Appendix VI a list of elements that can be included in any such
agreement, whether with a Party to the Convention or with any other country. The list is neither
mandatory (ie not all elements listed in AppendiX VI have to be included in such agreements) nor it
is exhaustive. There is a number of other specific elements that should be considered for inclusion
into such an agreement.
The more details are being clearly regulated in such an agreement with given country the less
problems of procedural nature will need to be handled when entering into the procedure concerning
a concrete activity and therefore any such procedure could be faster and more effecient and be
focused on substantive issues related to the actual transboundary impact of given activity.
Starting negotiations with a draft agreement proposed unilaterally by one partner may be risky for
another partner beacuse it puts the partner who proposed the draft into a bit priviliged situation.
Much more advisable is starting negotiations with an initial meeting (could be at an expert level)
during which the partners would:
= present each other their own legal and institutional framework for national and
transboundary procedure
= agree upon the tentative list of issues to be regulated in a bilateral agreement (ie a general
scope of the agreement)
= agree upon the level, venue and procedure of further negotiations.
Thus, when entering into negotiations concerning a bilateral agreement it is wortwhile to prepare and
propose initially a list of issues to be regulated in such an agreement ie to propose a general scope
of such an agreement .
The list of isues to be regulated (ie the scope of a bilateral agreement) may vary a bit depending on
the country with which an agreement is to be negotiated. There are two obvious factors that may
have influence on the bilateral agreement:
= whether a partner country have an expertiza/OVOS system (in which developer is
responsible for OVOS) or whether a partner country has a Western-style EIA system where
the responsibility for EIA procedure, including for public participation, is put on public
authorities,
= whether a partner country have a scoping phase in its national EIA procedure.
It is advisable, before starting any negotiations concerning bilateral agreement, to do some initial
preparations including a research related to the existing obligations of the partner country under
multilateral or bilateral environmental (or other) agreements, as well as legal and institutional
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framework for national and transboundary procedure in the partner country. Worthwile would be also
looking at existing bilateral agreements, in particular at examples - if any- of agreements of this
country with other countries. Useful in this respect might be consulting the dedicated UNECE
website ( http://www org env/eia/resources/agreements.html)

IV. SPECIFIC ELEMENTS TO BE CONSIDERED

1. Mandatory notification

Bearing in mind the recent recommendation of the Espoo Implementation Committee (ece.mp.eia.ic.2010.2)
it may be adsable to consider introducing to the bilateral agreement a list of activities (with thresholds, as
appropriate) that should automatically be subject to notification between the two countries subject to the
bilateral agrement. The list may include for example activities depending on their type (for example: all
nuclear energy facilities) or on their location (for example: all activities on the common natural resource/s).
The list can be different in agreements with different countries.

2. Language
It is necessary to clearly regulate in the agreement the language as to certain documents, in particular:

= of notification

= of EIA documentation

= of the final decison

= other information (for example - from monitoring).
The language may not necessarily be the same for all documents (for example: certain documents might be
agreed to be transmitted only in national language or only in an international language like Russian or
English).
It could be useful to require, in addition to translations, also the documents in the original language.

3. Translation and interpretation

Regardless of what language for what document is required under the agreement, there must be clearly
solved the issues related to the translation and interpretation, in particular who is responsible for translation
of which documents, and interpretation of which events (meetings or or public hearings), and - if different -
who pays for it.

It could also be useful to provide a procedure for monitoring accuracy of the translation and for settlement of
possible disputes related to the translation.

The usual practice in the bilateral agreements is that the country of origin is responsible for translation of the
documents into the language of the affected country. This solution has clear disadvantage because
translation into foreign language is more difficult therefore the translation of documents submitted is usually
less accurate. Sometimes documents submitted are clearly illegible - therefore in particular in case of this
option it is indispensable to have also all documents submitted in the original language.

4. Contact point for notification and means of notification

The agreement should clearly regulate who (on both sides) would serve as authorised contact point(s) for

notification as well as what are the means of notification.

Identification of who is authorised for notification is of specific importance in case of expertiza/OVOS system

whereby sometimes developer is responsible for the OVOS procedure, including for notification. In such

case there must be clear arrangements for both sides regulated in the bilateral agreement how the

notification is to be handled.

As for the means of natification - all means are possible under the Convention provided that both countries

have a clear understanding of their role. In some countries there are very informal means (by email between
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authorities of both countries involved) while in some other countries very formal means are being used (via
Foreign Affairs Ministries). Informal means are usually used between countries where authorities has had a
long tradition of co-operation and mutual trust.

5. Initial consultations about the timing

It may be useful to envisage in the agreement that following positive response to the notification, each
individual transboundary procedure starts with initial consultations setting the details of the further procedure,
including setting the time-frames for consecutive steps.

6. Public participation

The agreement should clearly regulate who is responsible for public participation. In particular it should be
clear responsibility for :

= identification of the public concerned and local authorities in the areas affected

= informing the public concerned and local authorities in the areas affected about possibility to
participate (including by what means they should be informed)

= providing the public concerned and local authorities in the areas affected with access to necessary
information and documents

= providing the public concerned and local authorities in the areas affected with possibility to submit
comments (by written submissions or at a hearing)

= providing the public concerned and local authorities in the areas affected with the information
about the final decision and possibilities to have access to such decision.

For more about the above issues see Annex to Task VIII Ukraine as Affected Country

7. Consultations under Article 5

The agreement may address the details regarding any future consultations under Article 5 of the Convention,
in particular the level, venue and timing of initiation of such consultations. Worth addressing in this respect
may also be the procedure for settlement of potential disputes related to issues under consultations.

8. Final decision

The agreement may also address the details of the final decision under Article 6 of the Convention, in
particular which decisions in each country should be considered as ,final decision” for the purpose of
triggering requirements of Article 6 of the Convention.

For more about the above issues in relation to Ukraine see Annex to Task | - Final Decision

9. Post-project monitoring and analysis

The agreement may also address the issue of conducting, on a regular basis, any post-project monitoring
and exchange of its results.

10. Regular meetings

The agreement may envisage regular meetings between both countries to address the issues related to its
implementation. In this respect the agreement may address the issues concerning: the level, venue, timing
and subject of such meetings.

11. Exchange of information

The agreement may envisage a requirement for exchange of information about developments in institutional
and legal framework, either on a regular or ad hoc basis.
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Annex to Task VIIl:

Proposal for steps to be taken to provide public participation in situations when Ukraine is the
“Affected Party” under the Espoo Convention

BACKGROUND

By the Law of Ukraine of 19 March 1999 Ne 534-XIV Ukraine has ratified the Convention on Environmental
Impact Assessment in a Transboundary Context (Espoo Convention). The Convention provides for the
obligation of Parties, when undertaking activities which may cause adverse transboundary impact, to notify
the affected Party on the planned activity, avail the public of the affected Party of the opportunity to
participate in the decision-making process on such an activity and take due account of public comments in
the final decision on the activity, which may cause adverse transboundary impact.

The legislation of Ukraine in force does not provide for a clear procedure in those cases when Ukraine is the
affected Party. The lapse of deadlines foreseen by the Convention leads to significant legal consequences.
For instance, pursuant to Article 3.4 of the Convention if the affected Party does not respond within the time
specified in the notification, the provisions of Articles 4 to 7 of the Espoo Convention will not apply. The lack
of adequate legal framework for cases when Ukraine is the affected Party may lead to uncertainty and
shortcomings in actions required in such the situations.

The problem was identified in the Review of the legal, institutional and procedural aspects of the Espoo
Convention and other related obligations under other relevant Multilateral Environment Agreements in
relation to their current implementation in Ukraine, identifying legal, institutional and procedural gaps and
shortcomings and proposing means to remedy to them, which was prepared under the Task | of the current
Project((Espoo Review under Task I) to supplement the so called Independent Review prepared under the
auspices of the Espoo Convention Secretariat. The Espoo Review under Task | , following the
recommendations of the Independent Review to develop the separate procedure for transboundary EIA and
adopt it at the level of the Cabinet of Ministers (p. 82 of the Independent Review) recommended to elaborate
and adopt The Draft Decree of the Cabinet of Ministers “On adoption of the Procedure of environmental
impact assessment in transboundary context”. Such Decree should clearly regulate the division of of
responsibilities, and the mandate of the competent authority (authorities) as well as other issues such as:
procedure of transboundary EIA in both cases when Ukraine is a Party of origin and the affected Party;
consultations and public participation; financial mechanisms; post-project analysis and monitoring; and the
list of activities that trigger procedure of transboundary EIA.

Before the above recommendations are followed and before the above issues are clearly regulated in
Ukraine, there is a need to react to the pending transboundary cases. Of special importance is to assure
proper possibilities of Ukrainian public to participate in the relevant transboundary procedures, Present paper
suggests the order of action for the Ministry of Environment of Ukraine (the Environment Ministry) to provide
public participation for the cases when Ukraine is the affected Party, aiming at strengthening the
effectiveness of public authorities in such the situations.

PROCEDURAL STEPS

The procedure foreseen by the Espoo Convention has distinct stages, each of which needs to be carried out
in a way that serves the case in question and fulfils the requirements of the Convention. As indicated in the
flow-chart below, the public may be involved in various stages of the transboundary procedure, including at
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the very beginning of it. The precise requirements in this respect may be either regulated in the legal
framework of the affected country, or in the bilateral agreement under article 8 of the Espoo Convention, or
negotiated ad hoc in each case when the transboundary procedure starts.

Since in Ukraine as yet there is no respective legal framework, nor Ukraine has any bilateral agreements
under article 8 of the Espoo Convention, it needs to elaborate the procedure separately for each case. For
Ukraine, as the affected Party, an overall plan is needed for the entire procedure. Each step requires careful
preparation before being carried out.

INITIATION OF THE TRANSBOUNDARY PROCEDURE

According to the Convention, normally the transboundary procedure starts with a notification, in which the
Party of origin informs the potentially affected Party (or Parties) about the proposed activity which is likely to
cause a signiificant adverse transboundary impact. Pursuant to Article 3.2 of the Convention the notification
shall contain, inter alia: (a) information on the proposed activity, including any available information on its
possible transboundary impact; (b) the nature of the possible decision; and (c) an indication of a reasonable
time within which a response to such a natification is required, taking into account the nature of the proposed
activity. It may include also: (a) relevant information regarding the environmental impact assessment
procedure, including an indication of the time schedule for transmittal of comments; and (b) relevant
information on the proposed activity and its possible significant adverse transboundary impact. Normally the
notification from the Party of origin, or at least a copy of it (in case the original notification is received by the
Ministry of Foreign Affairs), would be received by the Point of Contact for the Espoo Convention, designated
by the Environment Ministry, which should then pass the notification to the actually responsible authority
within the Environment Ministry. It may be recommended that already at this stage the Point of Contact
should post the notification and supporting materials on the website of the Environment Ministry.

According to Article 3.7 of the Convention in cases where a Party feels that it is likely that the Convention
should be applied although it has not received a notification, such Party may initiate discussions on the issue
of significance with the Party of origin. It may be recommended that the public in Ukraine could raise the
issue of negative impacts from another Party’s activity and make a request from the Environment Ministry
demand Ukraine (as the affected Party) and the Party of origin to start exchanging information according to
the Article 3.7 to Convention.

POSITIVE RESPONSE AND EXCHANGE OF INFORMATION

It is crucial that the Ministry on behalf of Ukraine as the affected Party always responds to notifications within
the time specified by the Party of origin. A negative response to the Party of origin is also important. If the
Ministry on behalf of Ukraine as the affected Party decides not to participate and indicates this in its reply to
the notification, the application procedure ends. On the other hand, if the Ministry wants either to be informed
or to participate, the application procedure continues with further exchange of information. While responding
to the notification and confirmation of participation, the time of carrying out environmental impact assessment
specified in national legislation of Ukraine and the Party of origin, including the timeline for public
participation, should always be taken into account.

Articles 3.8 and 4.2 the Convention makes both the Party of origin and the affected party responsible for
providing the public in the affected party with possibility to participate in the environmental impact
assessment process. This means that both Ukraine as the affected Party and the Party of origin shall ensure
that the public in Ukraine is informed and provided with possibilities of making comments.
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In order to avoid any future problems, a number of issues need to be decided in this respect. In situation
where there is no as yet any bilateral agreement under article 8 of the Convention, Ukraine as the affected
Party may want to insist to start the transboundary procedure with clarifying responsibilities regarding public
participation.

ISSUES TO BE CLARIFIED BETWEEN PARTIES

It is necessary to decide: (a) which parts of the documents are planned to be submitted to the Government of
Ukraine as the affected Party; to the regional/local level in Ukraine as the affected Party, and the public in
Ukraine as the affected Party; (b) which documents will be translated into which language; (c) in which
language the responses can be given; (d) who is responsible for the translations and the quality both in given
and received information; and (e) who covers the costs of translations both in given and received
information. Another issue to be decided include the requirements on time allocated to translations and the
timing of translations. Parties should also decide who is responsible for the interpretation at hearings, and
clarify financial aspects such as: costs of special transboundary studies and costs of public hearings and
other participatory procedures in Ukraine as the affected Party. The costs can be covered by (a) the
developer; (b) Ukraine as the affected Party; (c) the Party of origin; or (d) by a combination of two or more of
the above mentioned bodies.

It should be clarified who is responsible for informing the public of Ukraine and the way that comments of the
public shall be transferred. It should be made clear how the information from the public is transferred to the
Party of origin. It is possible that the public in Ukraine sends comments either directly to the competent
authority of the Party of origin or through the Point of Contact or the Ministry in Ukraine or through other
authorities or bodies, including regional and local authorities. Alternatively the responsibility for informing the
public in Ukraine could be vested with the authority in the Party of origin (competent authority) or the
proponent (developer). Similarly, the public of Ukraine may send comments directly to the competent
authority of the Party of origin (or even directly to the proponent) and send copies of the comments to the
Ministry.

TIME-FRAMES

It is in the interest of everyone involved in a transboundary EIA that time schedules are specified as clearly
as possible. It is also highly important to provide time limits for the submission of the documentation and
especially for the public to respond. The time limits should be realistic both from the participants’ and from
the authorities’ point of view, and should take into account the respective time limits foreseen by the national
law of Ukraine and those of the Party of origin.

SCOPE OF PUBLIC PARTICIPATION

To pass information in correct form, in relevant scope and in the most appropriate language, the
stakeholders and the target groups need to be clearly defined. Thinking of areas or regions as geographical
entities such as river basins, watersheds, mountain regions and waterways, and identifying the mechanisms
through which impacts may occur, helps in dealing with the scale of impacts and therefore with identification
of target groups. A crucial issue will be the magnitude of the impact due to the activity relative to other

‘background’ effects caused by other activities.
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INFORMING THE PUBLIC

If the activity in question may have impact on the entire territory of Ukraine — such information should be
published in the “Governmental courier” newspaper; if the transboundary impact may affect only small
territory — the publication of such information should be made in a manner, ensuring effective dissemination
of such information to the affected public (publication in the local newspaper, or if the majority of the locals
do not read the local newspaper — by placing the announcements in public places (notice boards, bus stops,
etc.) in a manner, which ensures that the affected public will read it). Simultaneously, the above information
along with with any EIA documentation on the Environment Minsitry website. The Environment Ministry
should ensure that the information is non-biased and of adequate quality.

The public should be informed about:
= possibility to inspect the documentation
= possibility to submit comments, including in public hearings - if appropriate
= the final decision being taken and its availability for the public

Flow-chart of the stages of an assessment according to the Convention
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participating APPLICATION OF THE 2.6,2.2,42)

COMVEMNTION (Art. 3.3)

may
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more
rounds

""" TRANSMITTAL OF THE  —T——

/ INFORMATION {Art. 3.5, 3.6) \

PREAPARATION OF ElA
DOCUMENTATION (Art. 4/4pp. I} |

i

DISTRIBUTION OF THE ElA
DOCUMENTATION FOR THE
PARTICIPATION OF AUTHORITIES
AMD PUBLIC OF THE AFFECTED
PARTY (Art. 4.2%

COMSULTATION BETWEEN PARTIES {Art. 3)

FIMAL DECISION (Art. 6.1)

TRANSMITTAL OF FINAL DECISION

DOCUMENTATION (Art. 6.2)
If Parties
f’n"ind:ter' POST-PROJECT AMALYSIS (Art. 7 1/App. W + A T.2)

See: Guidance on the Practical Application of the Espoo Convention [ECE/MP.EIA/8], UNECE, New York, Geneva, 2006.
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ANNEXES B

Translations of official documents

Cases1 2

Ministry of Environmental Protection of Ukraine
Legal Department

Department of International

Cooperation and

European Integration

OFFICIAL NOTE

On 22.09.2009

Ne

In order to implement decree of the Cabinet of Ministers on 27 December 2008 Ne 1628-p «On
Approval of Action Plan to Implement Decision of the Parties of Aarhus Convention 111/6f», Department of
International Cooperation and European Integration developed draft decree of the Cabinet of Ministers of
Ukraine on approval of Regulations on Order of Provision of Environmental Information attached.

We kindly ask you to provide proposals and comments to the mentioned above draft during 1 week.

Attachement: pages.

Head of the Department of International
Cooperation and European Integration T.Trotskyy

draft "
Cabinet of Ministers of Ukraine

Decree
on Ne

Kyiv

On Approval of Order of Provision of Ecological Information

Cabinet of Ministers of Ukraine decrees:
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To approve Order of Provision of Ecological Information.

Prime Minister of Ukraine Yu. Tymoshenko

APPROVED

by the Decree of the Cabinet of Ministers
Ukraine

on Ne

Order of Provision of Ecological Information

General

1. This Regulations is developed according to the Law of Ukraine “On ratifying of Convention on Convention
on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters”
(Aarhus Convention)", "On Public Appeals", "On Environmental Protection", "On Zone of Emergency
Environmental Situation" and establishes procedure regarding public involvement into discussion of issues
regarding the environmental decision-making.

2. In this Regulations, mentioned above terms are used in the following meaning:

Inquiry fund of ecological information — all inquiry-search base, devoted to satisfy environmental
informational needs

Systematic-analytic processing of ecological information — process of ecological data processing by means
of analysis and synthesis of documents contains in order to obtain the needed data as well as by means of their
classification, assessment, comparison and generalization.

Inquirer — physical or legal body or their entities, which send inquiry according to the current legislation of
Ukraine.

Order of provision of ecological information — the defined by Ukrainian legislation and by this Order,
procedure of required behavior of physical and legal bodies regarding provision and dissemination of existing
ecological information without discrimination by citizenship, nationality and ethnicity or place of living, in case of
legal body without discrimination by its registration location or factual center of activity.

3. Executive authorities and their local units, enterprises, institutions and organizations conduct systematic-
analytical processing of ecological data, which they have according to the competencies and given tasks.
4. Sources of dissemination of ecological information are internet, media and other sources.
5. Executive authorities, enterprises, institutions and organizations, having ecological information, provide
within their competencies and given tasks for establishment and regular update of electronic environmental
database and provide free access to it for public via Internet. They also provide for direct answering on
inquiries. The information, access to which should be provided via Internet should include:
a) national and oblasts reports on the state of environment with trends;
0) list, texts and draft of legal acts in the field of environmental protection and reports on compliance to
environmental legislation;
B) documents on environmental policy, environmental action plans, programs and projects;
r) international agreement in the field of environmental protection and the state of their
implementation;
n) other information about the state of some natural objects, if it can influence the public.
€) information on emergency environmental situations in terms, defined by law of Ukraine “On Zones of
Emergency Environmental Situation”.
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X) Enterprises, institutions, organizations and bodies of entrepreneural activity, activity of which is
defined in the order set up by the law as environmentally dangerous, should publicize via media data on
negative impacts on environment (emissions, discharges of pollutants, waste disposal in the
environment, other factors of negative impact on environment), appearing due to their economic
activities.

Executive bodies, enterprises, institutions and organizations provide for publicizing of the following
information via media:

a) state of environment, trends, sources of pollution, waste disposal,

a) emergency environmental situations and follow-up actions and sources of pollution;

©) development and adoption of programs, national, regional and local actions plans and policy
documents, affecting environment;

B) environmental problems of branch or region and possible ways to solve them aimed at public
involvement in environmental decision-making;

r) intends to locate the structures of high ecological danger, requiring environmental impact
assessment;

n) intends regarding the issue of relevant documents on use of natural resources of local significance,
as well as to pollute environment, issued within their competences;

e) registered modified organisms according to international treaties, which can be imported in the
country;

€) experience of cooperation with public in the field of environmental protection, rational use of natural
resources and provisional of ecological safety;

X)other ecological aspects or factors, important for public while conducting public environmental
expertise or implementation of other ecological rights;

3) information on emergency environmental situations in terms, defined by the Law of Ukraine “On
Zones of Emergency Ecological Situations”.

Order of provision of ecological information

7. Provision of ecological information by executive authorities and their local units, enterprises, institutions
and organizations is done with the aim to implement the right of citizen their entities, state authorities and
legal bodies to have information (further inquirers) by the means:

a) obtaining, keeping and dissemination of ecological information orally, in written form or by other means;

0) its systematic publication in internet, printed sources (bulletins, collections etc), reports on the state of
environment, dissemination by informational services of state authorities and organizations, its dissemination
via media, public speeches.

B) its direct provision to inquirers according to the inquiry, including from automatic informational-analytical
ecological systems, library and archive funds, lists, registers, cadasters etc.

8. Inquiry for provision of ecological information may not contain arguments regarding the interest of the
inquirer and is provided in written form.

9. Ecological information is provided in terms, defined by the Law of Ukraine “On Information”, but not later
than one month since the inquiry is received, if only the volumes of complecity of collection of data inquired
do not justify extension of this term up to two months since the inquiry is received. In case of need to extend
the deadline, the stakeholder should be notified not later than 10 days from the moment when the inquiry is
received.

10. The inquiry for provision of ecological information can be refused, if:

- state authority does not have the data inquired;

- the information inquired is the information with limited access;

- information concerns internal information exchange between state authorities;
- the inquiry is clearly not grounded;

- information concerns the materials at the final stage of their preparation.

- publicizing of the information can negatively affect confidentiality of activities of state authorities in
case if such confidentiality is envisaged by current legislation, international relations, national
defense or state safety according to the Law of Ukraine “On state secrets”, renewal of justice,
possibility for people to be under court or capacity of state authorities to conduct investigations of
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criminal, administrative or disciplinary character, right of intellectual ownership; environment, for
which such information is disseminated, especially at the territories which are habitats for
reproduction of especially valuable, rare and endangered species of flora and fauna.
11. In case if executive body, enterprise, institution, organization independently on forms of ownership,
entities of citizens or official do not have ecological information, asked in the request, this authority should
act according to the Article 34 of Law of Ukraine “On information” ( 2657-12 ).
12. In cases when state authority does not have ecological information, asked in the inquiry, this state
authority should in the shortest terms inform the inquirer about the state authority, which on its opinion
should be approached to provide relevant information or to provide this inquiry to such an authority and
properly inform about this the inquirer.
13. In case if the information with limited access can be separated from another information without damage
to confidentiality of information, which cannot be open, executive authority, enterprise, institution,
organization independently on forms of ownership, entities of citizens or official should provide another part
of inquired information.
14. Refusal to satisfy the inquiry to provide ecological information or delay in review of the inquiry should be
provided to the inquirer in written form.
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Cases1 2 (translation)

draft "
Cabinet of Ministers of Ukraine

Decree
on Ne

Kyiv

On Approval of the Order of Public Participation in Environmental Decision-Making

Cabinet of Ministers of Ukraine decrees:

To approve the Order of Public Participation in Environmental Decision-Making

Prime Minister of Ukraine Yu.Tymoshenko
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APPROVED
By Decree of the Cabinet of Ministers of Ukraine
on Ne

ORDER of Public Participation
in Environmental Decision-Making

General

1. This Order regulates relations regarding the right of public in environmental decision-making.
2. The following terms are used in this Statement in such meaning:

Public — one or more physical or legal body, their union, organizations or groups, acting according to
the current Ukrainian legislation and practice.

Interested public — public, affected or possibly affected by environmental decision making or public,
interested in this process, for purposes of this definition non-governmental public organizations, supporting
environmental conservation and acting according to the current Ukrainian legislation are considered
stakeholders.

Public discussion is a procedure of clarifying of public opinion in order to take it into account during
governmental decision-making on issues, causing or potentially causing negative impact on state of
environment (purposeful release of genetically modified organisms; location, design, construction or
reconstruction of objects; development of drafts of secondary legislation etc.)

Subijects of public discussion are as follows:

State executive authorities;

Enterprises, institutions, organizations independently of their form of ownership, subjects of
entrepreneurial business, planning or conducting economic activity, media, interested public.

Decision-maker on issues causing or potentially causing an impact on the state of environment
(further decision-maker) means: state executive authority, whose competence includes such decision-
making; enterprises, institutions, organizations independently on their forms of ownership, which are
empowered by Ukrainian legislation to execute informational or other service functions in the field of
environmental protection.

Specifier of draft decision on issues causing or potentially causing an impact on the state of
environment (further - specifier of draft decision) is appointed by decision-maker state central executive
body, which competence includes conduction of public hearings and discussions.

Coordinator of public discussions is state official, appointed by decision-maker from state
executive body. Coordinator of public hearings coordinates the process of public discussion,
identify the general reference points, approaches, directions and methods of organization of this
task, conduct needed consultations taking into account the essence of the issue to be discussed;
support informing about public consultations of local self-governmental bodies and interact with
them in the process of conduction of public discussion; generalize the results of public discussion
and after its end provide summary to the central executive body during two weeks. The summary
includes:

- interaction of state executive bodies, political parties, public organizations and other unions
of citizens;

- forms and methods used to organize the public discussion;

- number of obtained proposals;

- summary of proposals, touching the essence of the issue to be discussed to be further used
at work: which are not relevant to the discussed issue;

- public opinion regarding the issue to be discussed;

- general summary of public hearings.

Forms of public participation in decision-making:
Citizens’ appeal according to the Law” On Citizens’ Appeal”
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public discussion is a process, during which state executive authorities together with public
study, analyse, critically think and assess the events in the field of environmental protection.

Public discussions can be conducted by the means:

1) TV and radio program broadcasting;

2) Holding of discussions, round tables, conferences, workshops, gatherings with public
participation, representatives of political parties, non-governmental organizations and other unions
of citizens;

3) organization of dialogue ‘“citizen — government” using telephone “hot lines”, Internet
(iteractive regime) by creation of special buttons “feedback” etc.;

4) establishment of special pages (columns) in printed meadia, publishing of comments,
clarifications, opinions, responses etc.;

5) study of public opinion by interviewing, questionnaire, focus-groups and by other means;

6) submission by citizens, political parties, public organizations and other unions of citizens of
written and oral proposals.

Public opinion is a public (oral or written) expression of the citizens opinion to socially
significant initiatives and actions of executive bodies, local self-government in the process of their
public discussion.

3. Main principles of the public participation on issues causing or potentially causing negative impact
on the state of environment: transparency and democracy, public access to the information for decision-
making; incorporation of public opinion during the final decision; promoting of public participation in the
decision-making.

4. Types of decisions on issues causing or potentially causing an impact on the state of environment,
where public is being involved:

a) development of interstate, state, regional, local and other territorial programs, action plans,
strategies and other documents;

b) preparation of draft legal and other secondary legal acts, which have or possibly have an impact on
the state of environment;

c) conduction of state ecological expertise with environmental impact assessment (further EIA) of
dangerous units and types of activity;

d) issue of relevant documents for use of natural resources, purposeful release of genetically modified
organisms into environment as well as activity, related to the environmental pollution, handling of hazardous
substances and their allocation.

e) expenses, related to conduction of environmental activities using environmental conservation fund.
(OR RATIFIED ANNEX 1)

f) other types of decisions, in which it is necessary to involve public according to the current national;
legislation.

Management of the process of public discussions:

1. Executive body (decision maker) appoints the state official — coordinator of the process of
discussion from the executive body;

2. Organizational and technical provision for conduction of the public discussion is placed on
sub-division of executive authority, responsible for public relations or specially created
working group, structural division of the executive body

3. During public discussion, executive body provides for taking notes of :

written proposals (comments), including the ones, sent by email;

oral proposals and comments (expressed by phone or in person);

data on results of study of public opinion;

information, gathered during conduction of conferences, round tables etc.
information, obtained during TV and radio programs;

resolutions, appeals and other decisions, adopted at public meetings, by NGOs,
political parties, other unions of citizens;

g. publications in printed media.

"0 Q0T

Public hearing is conducted in several stages:

a) publicizing of needed information;

b) discussion of the issue;

c) analysis, assessment and inclusion of the results of the discussion;
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d) publicizing of the results of the discussion.

Order of Conduction of Public Discussion

Publicizing of needed information

5. Draft decision specifier places note on draft decision in media.

Note on draft decision is placed by means of:
- publication in the printed all-state media (newspaper, journals, bulletins etc.)
- public announcement via audio and audiovisual media (radio, TV);
- direct informing of stakeholders (orally, in written form, by email);
- conduction of briefings, press-conferences;
- placement at the webpage of relevant executive body in Internet.

Specifier of the draft decision selects the way of publicizing in such way to maximum inform
interested public.

Note on draft decision should include:

a) which issue will be publicly discussed, summary of the contains of the draft documents, its
practical character, goals, tasks and grounding of necessity of its adoption;

b) decision-maker, responsible specifier: addresses, using which one can obtain additional
information and send informational requests, proposals, comments and recommendations regarding
the planned discussion of the issue;

c) terms of sending of informational requests, comments and proposals;

d) clear formulation of the goals of the discussions and expected results;

e) in which way the text of draft document will be publicized;

f) which population groups are affected or can be affected by adopted decision on the issue to be
discussed; what is the mechanism of public participation in the process of discussion;

g) form of notifying of public about the results of public discussion.

6. In case if during month since the publicizing of the note of draft decision, interested public sends the note
on the need of conduction of public discussion, draft decision specifier should provide for its conduction.

In case of absence of such a note, specifier of the draft decision has a right to choose any form of public
participation in environmental decision-making.

7. Coordinator of the public discussion appoints the date and place for conduction of the public
discussion not later than 30 days since the moment of its conduction via media, which by their
circulation and location respond to number of location of interested public.

8. It is prohibited to appoint public discussions in working days and work hours or another way
which would make impossible for public to participate in the public discussion.

9. Coordinator of public discussion informs population about the note on conduction of public
discussion in the order by which placement of note on draft decision is done.

10. It is prohibited for media to refuse to allocate the note on conduction of public discussion.
11. Decision-maker defines the duration of public discussion depending on the type of planned decision.
Minimal duration of the discussion cannot be less than 2 months.

Duration of public discussion, if another is not envisaged by current legislation, cannot exceed:

3 months — for interstate, state, regional programs, plans, strategies, draft of legal acts; conduction of
activity, which has or can have negative impact on the state of environment or decisions regarding the
expenses, related to conduction of environmental activities using State environmental fund;

2 months — for local programs, action plans, strategies, decisions regarding the expenses, related to
conduction of environmental activities using local environmental funds;

1 month — for issuing of relevant documents on use of natural resources, purposeful release of
genetically modified organisms into the environment as well as decisions on activities, causing or potentially
causing negative impact on the state of environment.
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By own initiative or public request, decision-maker can prolong the duration of public discussion, if
any data, information or proofs, provided during the public discussion, led to principally new circumstances
for the time, needed to take them into account, but not longer than 1 month.

12. The note of conduction of public discussion, if another is not envisaged by current
legislation should include the following information:

a) envisaged procedure, location, date and time of its conduction;

b) short description of the issues to be discussed so that not to lose or change the sense of
the issue;

c) decision-maker, addresses where one can obtain additional information and send request
for information, proposals, comments and recommendation concerning the planned review of the
issue;

d) deadlines for requests for the information, notes and proposals;

e) clear formulation of the goals of the discussions and expected results;

f) in which way the text of draft document will be publicized;

g) which population groups are affected or can be affected by adopted decision on the issue to
be discussed; what is the mechanism of public participation in the process of discussion;

j) form of notifying of public about the results of public discussion

i) possibility of public participation.

Discussion of the draft decision

13. Public discussion starts from the presentation of specifier of the draft decision. The presentation
should highlight the following issues:

a) contains of the draft decision on planned activity (or legal act);

b) possible negative impact on the state of environment (or need to discuss the draft legal act);

c) actions to prevent and / or mitigate such impact;

d) short description of the draft decision (of draft legal act);

€) contains of public comments and proposals, received prior public discussion;

g) another information regarding the draft decision.

14. During the public discussion, public gets opportunity to express freely orally or in written form its
thoughts, comments, proposals, recommendations regarding the concerned issues.

Materials of public discussions can be fixed using stenographic or audiovisual methods.

Representatives of specifier of draft decision are obliged to answer the questions, risen by public
orally during public discussion or in written form after its end.

15. Order and results of public discussion are represented in the Minutes of meeting, signed by the
head and secretary, elected for the time of public discussion by its participants.

Written (all) comments and proposals, expressed during the public hearings, should be included into
the Minutes of meeting.

16. Comments and proposals of the public should be taken into account in the draft decision.

17. After making relevant decision on the issue discussed, decision-maker informs public about it via
media in term not more than 30 calendar days.

18. On written public request, it can be provided with shorthand record, audio video records, full text of
adopted decision with its grounding and other materials relevant to the public discussion.

19. While reviewing drafts legal acts in the field of use of natural resources or environmental
protection, their text should be published in the media not later than 30 days prior the beginning of the public
discussion.

20. Public receives the opportunity to send its comments and proposals to the representative
consultative and advisory bodies in terms, defined in the press. Public proposals and comments concerning
the draft legal acts should be considered and taken into account within the limits of current legislation of
Ukraine.

21. Decision, taken with violation of the norms of this Order, can be appealed by stakeholders in the
envisaged by legislation order.
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IC letter of 7 April 2009-ukr SV

MATIONS UNIES OBFBEJMHEHHBIE HAITHH UNITED NATIONS

COMMISSION ECONOMIQUE DKOHOMHWYECKAA KOMHCCHA ECONOMIC COMMISSION
FOUR L'EVROFE ANA EBPOTIEL FOR EUROQPE

IMPLEMENTATION COMMITTEE
CONVENTION ON ENVIRONMENTAL IMPACT ASSESSMENT IN A TRANSBOUNDARY CONTEXT

Mr. Matthias Sawer, Chair Federal Ministry for the Environment,
Telephone +43 16835 3052253 : Mature Cansarvation & Muclear Safety
Fax: +48 1888 305.3331 or +456 B0 2B550.3331 Alexander str. 3, D-10178 Berlin
E-mail: matthizs saver@bmu. bund. dz Germany

Secretariat: Mr. Wiek Schrage, UNECE

Telephone +41 Z2 §17-24-48 Falzis des Metions

Fax: +41 22 917-06-13 CH-1211 Geneva 10

E-mail: wigcher schrageBlunsce org Switzerand

Ref, EIA/CS/]

07 April 2009
Dear Mr. Buchko,

I am writing to you on behalf of the Implementation Commitee under the Convention on Environmental Impact Assessment
(EIAY} in a Transboundary Context (Espoo, 1991).

At its sixteenth session, held in Berlin from 10 to 12 March 2009, the Committee considered the draft independent review of
Ukraine’s legal, administrative and other measures to implement the provisions of the Convention, further to the decision of
the Meeting of the Parties (ECE/MP.EIA/10, decision IV/2, para. 11). In discussing the draft review, the Committee
emphasized the need for clearly-defined provisions on the screening procedure, on the competent authority or authorities,
and on the final decision. The Committes agreed a timetable for finalization of the report. including a period for factual
corrections by Ukraine until 24 April 2009. The finalized review will be sent to Ukraine by the end of May 2009, for the
Government of Ukraine to use as the basis for its strategy to implement the Convantion (decision IV/2, para. 12).

The Cammittee considered it important that the strategy to be submitted by the Government of Ukraine should provide
substance as well as planned actions, including a detailed description of provisions in planned legislation and of training and
other planned actions (decision 1V/2, para. 12), a precise time schedule and responsibilities for implementation. The
provisions in planned legislation should react to the Committee’s findings and recommendartions (decision V/2, annex I).
The Committee requests the Government of Ukraine to include in its strategy a point by point response to the independent
review’s recommendations, as well as seiting out how Ukraine is fulfilling paragraph 14 of decision IV/2, regarding
negotiation of bilateral agreements or other arrangements. The Committee also suggests that the strategy address each of the
provisions of the Convention in turn. The draft strategy might be considered by the Committee at its next session, from 14 to
18 September 2009, with the finalized strategy due at the end of 2009,

Please also recall that, besides the written statement mentioned in the letter from the Executive Secretary of UNECE 1o Mr,
Nemyrya, Deputy Prime Minister of Ukraine, dated 20 March 2009, the Committee expects to receive a report from the
Gaovernment of Ukraine for its next session (ECE/MP.EIA/IC/2008/2, para. 33).

Yours sincerely,

Nééhias Sauer
Chair, Implementation Committee,

Convention on Environmental Impact Assessment
in a Transhoundary Context

Mr. Volodymyr A. BUCHKO, Deputy Director, Legal Department, Ministry of Environmental Proteetion
Uritskogo Street, 35, 03035 Kiev, Fax: +380 44 245.10.08, E-mail: vbuchkof@menr.oov.ua
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Letter by Mr. Belka to Mr. Nemarya-ukr2008 SV

UNITED NATIONS
Economic Commission FOR EUROPE

The Executive Secretary

Under-Secretary-Geneval

Ref: ECE'EHLMA =1 2008/L

30 Oetober 2008

Sir,

Further o my letter of 19 June 2008, you recall that at the recent Fourth Meeting of
the Parties 1o the UNECE Convention on Environmental Impact Assessment in a
Transbeundary Context, which was held in Bucharest from 19 o 21 May 2008, the Parties
considered, inter alia, the findings and recommendations of the Convention's
Implementation Committee with regard to the constraction of the Danube-Black Sea Deep-
Water Navigation Canal in the Ukrainian Sector of the Danube Delia (the “Bystroe Canal
Project™). In this respect, the Meeting of the Parties decided to issue a caution w the
Covernment of Ukraine to become effective on 31 October 2008 unless the Govermment of
Ukraine fulfilled three conditions: first, stops the works; second, repeals the final decision;
ard, third, takes steps to comply with the relevant provisions of the Convention
(ECE/MP EIAS10, decision IV/2, para. 10}

I confirm that the secretariat has reezived the report on this issue prepared by the
Government of Ukmine before 8 October 2008, The Coenvention’s Implementation
Committes at its meeting from 28 1o 30 October 2008 has considered, inter alia, the
informetion provided in the report,

HE. Mr. Hryhoriy NEMYRYA

Deputy Prime Minister of Ukraine

The Head of [ntergovernmental Coordination Council
On the [mplementation of the Espoo Convention
Kiev, Ukraine

PaLars pEs MaTions 1211 GExEva 1D, SMITZERLAKE
TELEPHONE: +41 12 917 26 %4, %17 12 32
Fax: +41 22 917 06 59, 817 M0 36
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THE EXECUTIVE SECRETARY OF ECE
PAGE2

The Commitiee considered that the first condition in decision [V.2 related to all
works, but recognized that this condition was ambiguously expressed in the decision and
that Ukraine could have interpreted it 1o mean that it refated only to works in Phase I of
the Project, The Commities agreed that this first condihon had been fulfilled for Phase 11,
but it was concerned that the Government of Ukraine had not taken steps to apply the
Convention to continuing works for Phase 1. In this respect, the Commitiee agreed 1o
remind the Government of Ukraine of the findings in paragraphs 6%b) and (c) of the
Committee's findings and recommendations further 1o 2 submission by Romania regarding
Llkraine (decision IV/2, annex [, as endorsed by the Meetmg of the Parties. Thess findings
require, as a minimu, that no further works, including operation and maintenance works,
should be undertaken for Phase | without taking steps 1o comply with the relevant
provisions of the Convention.

The Committee considered that the second condition related to the final decision of
28 December 2007 on Phese Il of the Project. The Committee agreed that this second

condition had been fulfilled by the Govemment of Ukraine in i repeal of the final
decision on 11 June 2008,

The Commities considered that the third condition related to the application of the
Convention to both Phases | and Il of the Project, and, more broadly, to Ukraine's

implementation of the Convention, The Commitiee accepted that Ulkraine’s report to the
Commuittes denunstraied that the Gevernment of Ukmine had taken steps to;

{a) epply the Conventicn 1o Phase 11, through its notification of Romanizs and its
meetings with Romania; and

(b} improve the implementation of the Convention more broadly, ineluding
through the esteblishment under your leadership of an inter-ministerial council on the
implementation of the Convention.

The Committee welcomed the steps taken by the Government of Ukraine and agresd
that the third eondition had been broadly satiefied. However, the Committee agreed to
request the Government of Ukraine 1o ensure that:

(a) the steps taken 1o comply with the relevant provisions of the Convention
cover alkko any further works related to Phase 1 of the Project, including operation and
mmnicnancs works, and

Palals BES MATEONS, [211 GENEVA [0, SWITZIRLAND
TELEPHDNE: +41 12 %17 16 %4, 917 12 31
Fax: +41 21 %17 04 59, 917 06 36
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THE EXECUTIVE SECRETARY OF ECE
PAGE 3

(b} the EIA documertation cerrently under preparation for the Project addresses,
inter alia: (i} possible altematives to the whole Project discussed with the affected Party,
including the mo-action alternative, (i) the combined impact of the two phases of the
Project, and {iii) the mitigation measures 1o minimize this combined impact,

The Committee consequently decided to request the Government of Ukraine 1o seport
in writing to the Committee on steps laken 0 apply the relevant provisions of the
Convention to:

{a) any further works related to Phase | of the Project, including operation and
maintenance works, and

(b} Phase [[ of the Project.

A first report on these steps should be submitted to the Commitiee by 28 February
2009, for the Committes’s consideration at its 16™ session in March 2009, and a second
report By 31 August 2009, for the Comumittes's consideration at its 17" session in
September 2009,

The Committes has also asked me W convey 0 vou ils salisfaciion with the

information provided. The Committe: is convinced that the Government of Ukraine has
made considerable progress in applying the relevant provisions of the Convention.

The Committee decided that, in the light of the above, the caution should not become
effective.

Please accept, Sir, the assurmnees of my highest consideration,

[l
'[Jﬂﬂ@%-

Marck Belka

FALALS BES MATIONS, 211 GENEVA 10, SMITZERLAND
TELEPHDINE: HT 1297 2694, 91712 32
Faxp 441 ZX 917 06 5%, 917 0 34
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Letter by Mr.Kubis to Mr.Nemyrya Oct 09-ukr SV

UNITED NATIONS
EconoMIC COMMISSION FOR EUROPE

The Executive Secretary

EinderSecreary Genensl

Ref.: ECE/EHL MM 34 20091
16 October 2009

Sir,

I would like to thank you for vour letter received on 15 Aprl 2009 resarding the
implementation of the UNECE Convention on Environmenta] Impact Assessment in a
Transhoundary Context, further to decision [V/2 of the Meeting of the Parties to the Convention.

The Implementstion Committee under the Convention met in Geneva from 14 to
18 September 2008, The Committee considered your letter, a report submitted by the Government
of Ukraine on steps taken recently to apply the Convention and & “non-paper” submitted to the
secretariat on 11 September 2009 by ;pe Permanent Mission of Ukraine to the United Nations
Office and other Intermational Urpamizations having their Headquarters in Geneva, Further to its
deliberations the Committee has asked me to convey (o you the following:

“Taking into sccount paragraphs 7, 9 and 10 of decision TW/2 and recalling its
deliberations in its fifteenth and sixteenth sessions (ECEMP.EIA/IC/2008/2, paras. 22-32, and
ECE/MP.EIA/IC/20092, paras. 9-18), the Committee reaffirmed that decision IV/2 requested
Ukraine to stop all works related to Phascs 1 and 1T of the Danube-Black Sca Deep-Water
Navigation Canal in the Ukrainian Sector of the Danube Delta (the “Bystroe Canal Project™),
including construction, operation and maintenance,

Therefore, the Committee considered that the documents submitted by Ukraine failed to
confirm clearly and unambiguously that the conditions imposed in the decision of the Meeting ot
the Partics have been met, as requested in the Exccutive Secretary's letter. In particular, the
documents submitted by Ulazine failed to:

(2) demonstrate that all works, including operation and maintenance. on Phase T have

stopped; and
it

His Excellency

Mr. Hryhoriy NEMYRYA

Deputy Prime Mimister of Ulraine

Head of Intergovernmental Council on the
Implementation of the Espoo Convention

Kiey, Ukraine

ce. His Excellency Mr Nicolae NEMIRSCHI, Minister of Environment and Sustainable
Development, Bucharest, Romania

Paluis des Watioms, [21] Gemeva 10, Switzerland
Telephone: 441 (T2 917 3654 Fax- +41 (0377 017 NASG | DTER
E-mail; info, scediluncce.org
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THE EXECUTIVE SECRETARY OF ECE
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{b) show, separately for Phase T and for Phase II, that the Convention is being applicd
fully to the Project.

Further to its deliberations at its sixteenth session (ECE/MP ETA/IC/2009/2, paras. 9-18),
and in the light of the above, the Committee decided that

{a‘jthncominuaﬁmnfwudmundthase[aIderujmlwasmmmrywth:
requirements impoesed by the Committee when deciding that the caution should not become
effective (ECE'MP EIA/IC/2008/2, para. 31), and represented a continuing breach of the
Convention, as explained in paragraphs 69 (b) and 73 of the Commitice's findings and
recomumendations (ECEMP.ELA/LD, decision IV/2, annex 1); and

() the carrying out of works under Phase 1 of the Project ropresented a further breach of
Ukraine’s obligations under the Convention, because the transhoundary environmental impact
assessment (ELA) procedure for the “full-scale development” of the Project (Phases I and II) is
pn%umg and because, as declared by the Government of Ukraine, no final decision on Phase I is
in force,

Moreover, the Committee dissgreed with the interpretation by the Government of Ukraine
that the EIA only need address Project elements identified by the earlier Ingquiry Commission as
likely to have significant adverse impact The envirommental impact assessment procedure,
including preparstion of the ElA documentation, must cover the environmental impact of the
enfire proposed activity, and not address only the likely significant adverse transboundary
impacts identifiad by the Inguiry Commission. The Commitice emphusized that the Inguiry
Commission's role was to determine whether the whole Project required application of the
Convention, and not to determine the scope of the assessment.

The Committee thus found that Ukraine remains in non-compliance with its obligations
under the Convention with respect to both phases of the Project and agreed that this be
communicated to the next session of the Meeting of the Parties.

The Committes concluded that its earlier decision that the caution should not become
effective (ECE/MP, ELA/IC/2008/2, para. 34) had been based on information that proved not to be
comprehensive. Therefore the caution should have become effective on 31 October 2008, The
Committee was uncertain of the legal consequences of such & conclusion afier 31 October 2008
and of its mandate issued by the fourth session of the Meeting of Parties in this respect. Thus the
Commiltee decided that this conclusion shall be communicated to the next session of the Meeting
of the Parties, with & recommendation that the Mesting of the Parties either bring into effect the
caution issued in its fourth session or issue a new caution.

The Committee closed consideration of the original submission pending a decision by the
Meeting of the Parties and will no longer consider information provided by the concermed Parties
regarding the Project.”

Please acceps, 3ir, the assurances of my highest consideration.

("

Kubis

Palsis des Natlens, 1211 Geneva 10, Switzerland
Telcphage: +41 (P22 FE726%  Fax: +4l (6922 917 0659 | 0034

E-mmil: info_ecefZunsce are
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Letter to UKRReDesicion SV

UNITED NATIONS
Ecoxomic CoMMISSION FOR EUROPE

The Executive Secretary

Under-Secretary-Greneral

Ref.: ECEEHLMY 9y /2000/L

16 April 2009

Madam,

1 write to you at the reguest of the Compliance Commitice of the UNECE Convention on
Aceess to [nformation, Public Participation in Decision-Makimg and Access to Justice in
Environmental Matlers { Aerhus Convention) which recently met to consider Ukrame's compliznce
under the Convention,

As you are no doubt aware, at its third meeting held from 11 to 13 June 2008 in Riga, the
Meeting of the Parties to the Aarhus Convention adopled decision III6f on compliance by Ukraine
with its obligations under the Convention (ECE/MF.FP/2008/2/Add.14). Through peragraph 5 of
deeizion A6, the Mocting of the Partics decided to issue a cawtion v e Guvernment ol Uhkoaine, o
become effective on 1| May 2009, unless the Government fully satisfied cerinin conditions set out in
that paragraph and notified the secretariat of this fact by 1 January 2009, The successfil fulfilment of
the condrtions was to be established by the Compliance Committee.

At its twenty-third meeting held in Geneva from 31 March to 3 April 2009, the Compliance
Committee reviewed the steps taken by Ukraine to fulfil the conditions set out in paragraph 5 of
decision III6F. In particular, the Committee considered the Report and Action Plan submitted by
Ukraine on 31 December 2008, the letter from Ukraine dated 27 March 2009 and the oral statements
made by representatives of the Government of Ukraine on 3 April 2009, Further to its defiberations,
the Committee has asked me to convey to vou its findings, which are enclosed.

I would like to draw your particular aftention to paragraphs 10, 13 fo 15 of the Committee's
findings. In light of the steps taken by Ukraine, the Commmities found that Ukraime has falfilled the
conditions set out in paragraph 5 of decision [IL'6f of the Meeting of the Parties to the extent that the
caution i3sued by the Meeting of the Parties through decision TG shall not become effective.

However, the Committee found that Ukraine is not yet fully in compliance with its obligations
under the Aarhus Convention.
wl

Her Excellency

Mrs. Yulia TYMOSHENE O
Prime Minister of Ukraine
Kiev, Ukraine

PALALS DES NATIONS, 1211 GENEVA 10, SWITZERLAND
TEIERHANE: +41 (B)37 S17 26 94

Fax: +41 (0)22 917 06 59/ 00 36
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The Committee therefore reserved its right 1o make further recommendations to the Meating
of the Parties, including to recommend to the Meeting to issue a new caution, if the Committee finds

that its concerns relatmg to the points set out in paragraph 10 (2] to (i) have not been satisfactorily
met.

On behalf of the UNECE, [ would like to express the willingness of the secretariat to work
with the Government of Ukzaine to assist il in meeting its obligations under the Aarhus Convention.

Please accept, Madam, the assurances of my highest consideration,

/g- k/\A%ﬂ‘f

Jan Bubag
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REPORT OF THE TWENTY-THIRD MEETING OF THE
AARHUS CONVENTION COMPLIANCE COMMITTEE

Geneva, 31 March to 3 April 2009

FINDINGS

with regard to the measures taken by Ukraine to fulfill the conditions set out in
paragraph 5(z) 1o (d) of decision [IU/6f of the Meeting of the Parties
(ECEMP.PP/2008/2/Add.14).

Adopted by the Aarhus Convention’s Compliance Committee on 3 April 2009

Intreduction

At its third meeting held from 11 to 13 June 2008 in Riga, the Mesting of the
Parties to the Aarhus Convention adopted decision III6f on compliance by
Ukraine with its obligations under the Convention
(ECE/MP.PP/2008/2/A4d.14).

Through paragraph 5 of decision TTIV6f, the Mecting of the Parties decided to
1ssue a caution to the Government af TTkraine, in hecome effective on 1 May
2009, unless the Government fully satisfied the conditions set out in paragraph 5
(&) to (d} and notified the secretanat of this fact by 1 January 2009.

The suecessful fulfillment of the conditions was to be established by the
Committee.

By letter dated 31 December 2008, the Government of Ukraine provided a
Report on fulfillment of the conditions of dacision II6f of the Meeting of the
Parties and an Action Plan submitted pursuant to paragraph 5 of decision [I/61.

By letter dated 3 March 2009 from the secretariat of the Aarhus Convention, the
Committee noted with appreciation the Report and Action Plan submitted by the
Government of Ukraine en or about 31 December 2(08. However, the
Committee indicated that, having considered on a preliminary basis the
information contained in the Report and the Action Plan provided by Ukraine,
the Committes was not convinesd that the conditions set out in paragraph § (2)
1o (d) of decision [[1/6f had been fulfilled. Tn particulsr, the Committee had
some coneerns with regard to the very general nature of the Action Plan and lack
of clarity as to the specific siep-by-step activities that the implementation of the
Plan might involve.

Through the secretariat’s letter of 9 March 2009, the Committee asked the
Government of Ukraine to provide in advance of the 23™ meeting of the
Committes, and at the latest by 27 March 2009, further clan fication on the
content of the Action Plan. Specifically, it requested the information listed in
paragraphs (1) to (6) of the secretariat’s letter.
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By letter dated 27 March 2009, the Government of Ukraine responded to the
secretariat’s letter of 9 March 2009,

L CONSIDERATIONS AND EVALUATIONS

The Committes noles with appreciation the steps taken by Ukraine to fulfill the
conditions set out in paragraph 5 (a) to (d) of decision TI/6f of the Mesating of
the Parties. In particular, the Committes welcomes the Report and Action Plan
submitted by the Government of Ukraine on 31 December 2008, including:

(&) The draft laws and draft rulings of the Cabingt of Ministers specified in the
Action Plan to resolve the problems identified by the Committes in its findings
and recommendations (ECEMP.PP/C.1/2005/2/Add 3), in accordance with

paragraph 5 (a) of decimen [TVGE,

(b) The capacity-building activities specified in the Action Plan, including
training of the judiciary and of public officials involved in environmental
decision-making, in accordance with paragraph 5 (b) of decision ITI/6f;

(c) The public consultations on the the Action Plan specified in the Report, in
accordance with paragraph 5 (c) of decision IIIY6E; and

{d) The transposition of the Action Plan through the Ruling of the Cabinet of
Ministers of Ukraine dated 27 December 2008 #1628-p, in accordance with

paragraph 3 (d) of decision [TL'6E.

The Commities also notss with appreciation the letter from the Government of
Ukraine sent on 27 March 2009 in response to the Committee’s letter of 9 March
2009, which provides some additional clarity regarding the specific activities
envisaged in the Action Plan.

The Committee notes that the Ministry of Environment Protection is to dreaft
legiglation ta fulfil the Ruling of the Cabinet of Ministers dated 27 December
2008 #1628-p. The Government of Ulkraine has not advised however,
specifically how it intends to address a number of the Committes’s concerns set
out in the secretariat’s letter of 9 March 2009, In particular, the Committee
would like to review, at the earliest appropriate opportunity, the draft legislation
on the following points:

{a) The proposed wording requiring that public authorities obtain environmental
information relevant to their functions, including that on which they base their
decisions (paragraph 2 () of the secretariat’s letter of @ March 2004,

(b) The proposed wording requiring that information within the scope of article 4
of the Convention is provided regardless of its volume (paragraph 2 (b) of the
secredariai’s letter of © March 2009).

{c) The proposed wording conceming the detailed requirements for informing the
public, a5 required under article &, paragraph 2 of the Convention, about the
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12.

initiation of the procedure and possibilites for the public to participate, In

particular:

(i) The required form of the public notice;

(if)  The required contents of the public notice (as compared with the
requirements specified m paragraph 2 (2) to (d) of article 6): and

{itiy  How, in case of projects having transboundary impact, the public
concemned abroad is to be notified, in accordance with paragraph 2 ()
of article 6.

{d) The proposed wording setting specific timeframes for the public consultation
process {paragraph 2{c} of the letter of 9 March 2009). In particular;
{i}  Thetime for the public study the information on projects and to
prepare to participate effectively; and
{ii)  The time for the public to prepare and submit comments.

{e) The proposed wording requiring that sufficient tlime is available for the public
officials to take any comments into account in a meaningful way (paragraph
2(d) of the letter of 9 March 2009).

{f) How the Government will prevent short-cutting in the decision-making
procedure, i.e. parts of the Environmental Impact Assessment (ELA) being
provided for evaluation and approval by the decision-making authority prior to
any information being made publicly available (paragraph 2(e) of the letter of
9 March 2009).

() The proposed wording requiring that public authaorities do not limit the
provision of information under article 6, paragraph 6, and article 4 of the
Convention to publication of the environmental impact statement but include
other relevant information to ensure more informed and effective public
participation (paragraph 2(f) of the letter of @ March 2009).

(h) The proposed wording clarifying that information that applicants are required
to provide in the course of the public authorities® decision-making on
decisions under article Gis generally not exempt from disclosure (paragraph
2(g) ol the letter of 9 March 2009).

(i) The proposed wording requiring disclosure of ELA studies in their entirety as
the rule {with the possibility for exempting parts being an exception to the
tule) (paragraph 2(g) of the letter of @ March 20049},

(j) The proposed wording requiring that texts of decisions, along with the reasons
and considerations on which they are based, are publicly available (paragraph
2{h} of the letter of 9 March 2009).

The Committes urges the Government of the Ukraine to address the specific
points set out in paragraph 10 (2) to (i) above,

The Committes expresses its willingness to continue to work with the
Government of the Ukraine to guide it in its ongoing efforts to reach full
compliance with its obligations under the Aarhus Convention.
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13, Inlight of the above, the Committes finds that Ukraine has fulfilled the
conditions set out in paragraph 5 (a) to (d) of decision I[1/6f of the Mesting of
the Partizs to the extent that the caution issued by the Meeting of the Parties
through decision [0 f shall not become effective.

14. However, the Commines finds that Ukraine is not yet fully in compliance with
its obligations under the Aarhus Convention.

15, The Committee therefors reserves its right to make further recommendations 1o
the Mesting of the Parties, including to recommend to the Meeting to issue a
new caution, if the Commuittee finds that its coneerns reloting to the points act
oot in paragraph 104a) to (i) have not been satisfactorily mel.
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