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THE GLOBAL OCEAN 
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High Seas and seabed Area (in blue) 
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Legal Framework 

Credit: Jesse Cleary 

• Customary International Law 
• UN Convention on the Law of the Sea 
• Fishing 

– UN Fish Stocks Agreement 
– Regional fisheries management conventions and 

organizations 
• Shipping and waste dumping  

– International Maritime Organisation 
• Seabed mining 

– International Seabed Authority 
• Conservation 

– Convention on Biological Diversity 
 
 



UN Convention on the Law of the Sea, 1982 

General Duties 

• Duty to protect and preserve the marine environment (art. 192) 

• Prevent, reduce and control pollution from any source (art. 194) 

• Conserve living marine resources (art. 119) 

• Cooperate at global and regional levels (art. 197) 

 

EIA specific 

• To monitor the risks or effects of pollution (art. 204) 

• To publish reports of monitoring (art. 205) 

• To assess the potential effects of activities under States 
jurisdiction and control which may cause substantial pollution of 
or significant and harmful changes (art. 206). 



UN Convention on the Law of the Sea, 1982 

Specific duties (relatively) 
• To take measures to protect and preserve rare or 

fragile ecosystems, as well as the habitats of 
depleted, threatened or endangered species and 
other forms of marine life (art. 194.5). 

• Duty to not transfer damage or hazards or transform 
one type of pollution to another (art. 195).  

• To … control pollution resulting from the use of 
technologies under their jurisdiction or control and 
the intentional or accidental introduction of alien or 
new species.…(art. 196). 



Institute Marine Research, Bergen, Norway 

Political Context 





Deep Sea Bottom Fishing on the High Seas 
• States and RFMOs to protect 

“vulnerable marine ecosystems” and 
ensure sustainable fisheries  
 

• Prevent “significant adverse impacts” 
including through  
– prior impact assessments 
– adoption of management 

measures 
• or not authorize fishing to proceed 
UNGA RESOLUTION 61/105 (2006) 
FAO International Guidelines for the Management of 

Deep-sea Fisheries in the High Seas (2009) 
UNGA Resolutions 64/72 (2009) & 66/68 (2011) 

 
 
 
 

Credit: Deep Atlantic Stepping Stones Science Team_IFE_URI_NOAA 



VME Criteria – FAO Guidelines  

• Uniqueness or rarity 
• Structural Complexity 
• Functional significance 

of the habitat 
• Fragility  
• Life-history traits  

– slow growth rates;  
– late age of maturity; 
– low or unpredictable 

recruitment; or  
– long-lived 

Credit: Deep Atlantic Stepping Stones Science Team_IFE_URI_NOAA 

FAO, 2009. International  Guidelines for the Management of Deep-sea Fisheries in the High Seas  



Significant Adverse Impacts– FAO Guidelines  

Significant Adverse impacts:   

those that compromise 
ecosystem integrity (i.e.  
ecosystem structure or function) 
in a manner that:  

• impairs the ability of affected  
populations to replace 
themselves;  

• degrades the long-term 
natural productivity of 
habitats; or 

• causes, on more than a 
temporary basis, significant 
loss of species richness, 
habitat or community types. 

FAO, 2009. International  Guidelines for the Management of Deep-sea Fisheries in the High Seas  

Scale and significance of an impact based on:  
• the intensity or severity of the impact at the 

specific site being affected;  
• the spatial extent of the impact relative to the 

availability of the habitat type affected;  
• the sensitivity/vulnerability of the ecosystem 

to the impact;  
• the ability of an ecosystem to recover from 

harm, and the rate of such recovery;  
• the extent to which ecosystem functions may 

be altered by the impact; and  
• the timing and duration of the impact relative 

to the period in which a species needs the  
habitat during one or more of its life-history 
stages.  

• Temporary impacts < 5-20 years 



Credit: Elliott Norse 

 
 

UN AD HOC OPEN-ENDED INFORMAL WORKING 
GROUP  TO STUDY ISSUES RELATING TO THE 
CONSERVATION AND SUSTAINABLE USE OF 

MARINE BIOLOGICAL DIVERSITY BEYOND AREAS OF  
NATIONAL JURISDICTION  

(UN WORKING GROUP ON BBNJ) 
2006, 2008, 2010, 2011, 2012 

 



Activities with Potential for Significant Impacts on 
Biodiversity in ABNJ  

With EIA procedures 

• Dumping of wastes 
• Seabed mining 
 Deep sea fishing 
 Ocean fertilization 

Without EIA procedures 
• Marine scientific research 
• Laying of submarine cables and 

pipelines 
• Offshore hydrocarbon production 
• Pelagic fishing 
• Open ocean aquaculture 
• Bio-prospecting 
• Harvest of natural products 
• Shipping, e.g. ballast water 

exchange 
• Climate change mitigation activities 

other than fertilization 
• Deep sea tourism 
• Ocean energy operations 

 



Credit: Elliott Norse 

UN WORKING GROUP ON BIODIVERSITY BEYOND 
NATIONAL JURISDICTION 

JUNE, 2011 

 
1. To identify gaps and ways forward 
2. Through implementation of existing 

instruments and possible development 
of a multilateral agreement under 
UNCLOS 

• Area-based management tools 
• Impacts assessment 
• Marine genetic resources 
• Capacity-building and transfer of 

technology 



"Biological diversity“ includes diversity within 
species, between species and of 
ecosystems. 

Objectives:  
1. Conservation of biological diversity 
2. Sustainable use of its components 
3. Fair and equitable sharing of benefits  arising out of utilization of genetic 

resources 

Principle:  States have… the responsibility to 
ensure that activities within their own 
jurisdiction or control do not cause 
damage to the environment of other States 
or of areas beyond the limits of national 
jurisdiction 



CBD on Impact Assessments 

• Art. 7: Identification and monitoring 
– C) identify processes and categories of activities which have or are 

likely to have significant adverse impacts…and monitor their effects 
• Art. 14: Impact assessment and minimizing adverse impacts 

– Introduce appropriate procedures requiring EIAs of proposed projects 
likely to have significant adverse effects on biological diversity with a 
view to avoiding or minimizing such effects 

– Where appropriate, allow for public participation 
– Promote notification, exchange of information and consultation on 

activities under their jurisdiction or control likely to significantly affect 
adversely the biological diversity of other States or areas beyond the 
limits of national jurisdiction 

– Encourage the conclusion of bilateral, regional or multilateral 
arrangements 

– Parties to examine the issue of liability and redress…. 



CBD COP9 DECISION 20 (2008) 
Annex I: Site Criteria 

“Ecologically or Biologically Significant Areas” (EBSAs) 

1. Uniqueness / rarity 

2. Special importance for life 
history of species 

3. Importance for threatened, 
endangered or declining 
species / habitats 

4. Vulnerability, fragility, 
sensitivity, or slow recovery 

5. Biological productivity 

6. Biological diversity 

7. Naturalness  
(c) Philippe Rouja 



 CBD COP9 DECISION 20 (2008) 
Annex II:  Guidance for Design of Representative MPA Networks 

1. EBSAs (site criteria) 

2. Representativity 

3. Connectivity 

4. Replication 

5. Adequacy / viability 

Credit: Deep Atlantic Stepping Stones Science Team_IFE_URI_NOAA 



Ocean area covered by CBD EBSA regional workshops as well as relevant 
regional EBSA processes: 258.3 million sq.km 

(about 77 % of total estimated ocean area, 335 million sq.km) 

OSPAR: 13.5 m 
MAP: 2.5 m 

SPREP: 60.6 m 
CAR: 27.8 m 
SIO: 50.9 m 

ETTP: 40.2 m 
NP : 34 m 

SEA: 28.8 m 



Strategic Plan for Biodiversity 2011-2020 
adopted by COP 10 (Oct, 2010, Nagoya) 

Framework for all Conventions and stakeholders. 
Vision: Living in harmony with nature. By 2050, biodiversity is valued, 

conserved, restored and wisely used, maintaining ecosystem 
services, sustaining a healthy planet and delivering benefits 
essential for all people. 

Mission Take effective and urgent action to halt the loss of 
biodiversity in order to ensure that by 2020 ecosystems are 
resilient and continue to provide essential services, thereby 
securing the planet’s variety of life, and contributing to human  

 well-being, and poverty eradication 
 
5 Strategic Goals and 20 Aichi Biodiversity Targets 
 
Implementation mechanisms: incl. National Biodiversity Strategic 

Action Plans and financial resources 
 
 



Strategic Plan for Biodiversity 2011-2020 
adopted by COP 10 (Oct, 2010, Nagoya) 

STRATEGIC GOALS 

 Strategic Goal A: Address the underlying causes of biodiversity loss by 
mainstreaming biodiversity across government and society 

 
Strategic Goal B: Reduce the direct pressures on biodiversity and 
promote sustainable use  

 
Strategic Goal C: To improve the status of biodiversity by safeguarding 
ecosystems, species and genetic diversity  

 
Strategic Goal D: Enhance the benefits to all from biodiversity and 
ecosystem services 

 Strategic Goal E: Enhance implementation through participatory 
planning, knowledge management and capacity building 

 
 
 



Aichi Biodiversity Targets with specific relevance to  
marine and coastal biodiversity 

 Target 6:  By 2020 all fish and invertebrate stocks and aquatic plants are 
managed and harvested sustainably, legally and applying ecosystem-based 
approaches, so that  overfishing is avoided, recovery plans and measures are in 
place for all depleted species, fisheries have no significant adverse impacts on 
threatened species and vulnerable ecosystems and the impacts of fisheries on 
stocks, species and ecosystems are within safe ecological limits 

 Target 7:  By 2020 areas under agriculture, aquaculture and forestry are 
managed sustainably, ensuring conservation of biodiversity. 

 Target 8: By 2020, pollution, including from excess nutrients, has been brought 
to levels that are not detrimental to ecosystem function and biodiversity. 

 Target 9: By 2020, invasive alien species and pathways are identified and 
prioritized, priority species are controlled or eradicated, and measures are in 
place to manage pathways to  prevent their introduction and establishment.  

 Target 10:  By 2015, the multiple anthropogenic pressures on coral reefs, and 
other vulnerable ecosystems impacted by climate change or ocean acidification 
are  minimized, so as to maintain their integrity and functioning. 

 

 



 Target 11: By 2020, at least …10 percent of coastal and marine areas, especially  
areas of particular importance for biodiversity and ecosystem services, are conser
ved through effectively and equitably managed, ecologically representative and   
well connected systems of protected areas and other effective area-based conser
vation measures, and integrated into the wider landscapes and seascapes 

 Target 12:  By 2020 the extinction of known threatened species has  been preven
ted and their conservation status, particularly of those most in decline, has been   
improved and sustained. 

 Target 14: By 2020, ecosystems that provide essential services, including 
services are restored and safeguarded,  

 Target 15: By 2020, ecosystem resilience and the contribution of biodiversity to 
carbon stocks has been enhanced, through conservation and restoration, 
including restoration of at least 15 per cent of degraded ecosystems 

 
 

Aichi Biodiversity Targets with specific relevance to  
marine and coastal biodiversity 



 Ad Hoc Open-ended Informal Working Group to study issues relating to the conservation and sustainable use of marine 
biological diversity beyond areas of national jurisdiction  (31 May to 3 June 2011, UNHQ, New York) 

CBD voluntary guidelines for the consideration of 
biodiversity in environmental impact assessments 

(EIAs) in marine areas 
(CBD COP Decision XI/18) 

 

Based on 2011 presentation by Robin Warner and 
Jake Rice On behalf of CBD Secretariat  



Manila Workshop Conclusions 
 

Expert Workshop on Scientific and Technical Aspects relevant to 
Environmental Impact Assessment in Marine Areas beyond National 

Jurisdiction, Manila, Philippines, 18-20 November 2009 
UNEP/CBD/SBSTTA/14/INF/5 

Existing guidelines almost exclusively based on EIAs 
conducted for terrestrial, freshwater, and coastal 
ecosystems   

Ocean areas beyond national jurisdiction have a 
number of ecological, governance, and practical 
(operational) differences 

Workshop Report summarized  

the differences,  

their implications for EIAs and SEAs, and  

the types of revisions or additions to the existing 
Guidelines needed to address the differences 



Ecological Differences : Open Oceans and Deep Seas 

Extreme conditions at depth (e.g., pressure, oxygen, 
temperature) create strong gradients, with generally low 
variance 
Seabed habitat patchiness comparable to land 
Water column features patchy but on much larger spatial 
scales; vary on shorter time scales 
Generally lower primary productivity, so less capacity to 
sustain perturbations 
Lower productivities and typically longer life histories 
mean recovery times also longer 
Connectivity of populations and communities is 
important, but poorly documented 
 
ALL GENERALIZATIONS HAVE EXCEPTIONS! 

Manila Workshop Conclusions 



Practical Differences – Open Oceans and Deep Seas 

Comparatively data poor, so uncertainties greater and 
ability to assess risks is poorer 
Industry proposing an activity often based remotely from 
site of activity 
Flag state accountable for the activity also often removed 
from site of the activity 
Therefore costs of EIA often higher, as will be follow-up 
monitoring & surveillance 
Need for capacity building will be greater 
“Custom of practice” for EIAs is not established or 
consistent among “affected parties” 

 
More need for precaution and learning-by-doing    

Manila Workshop Conclusions 



Governance Differences – Areas beyond National 
Jurisdiction  

TWO legal frameworks: water column and seafloor.  Neither 
“private property” based 

MULTIPLE institutional frameworks:  regional, sectoral, and 
flag state duties 

Nature of “stakeholders” hard to define 

Binding legislation to conduct EIAs only at Flag State level 

 

UNCLOS vague, but CLEAR  duty to protect the marine 
environment, prevent harm & cooperate 

STILL MISSING :Precautionary approach, ecosystem approach 
 

 

Manila Workshop Conclusions 



Gaps following from the Differences 

Workshop identified the need for: 

Revising appendices on: indicative screening criteria, list of 
ecosystem services; and biodiversity composition, structure 
and key processes  

Global and, where appropriate, regional standards for 
acceptable perturbation 

Compilation of global experiences on how oceanic ecosystems 
have responded to past human impacts and natural forces, 
and how effective mitigation measures have been 

A better understanding of the connectivity between impacts 
and ecosystem processes within and beyond national 
jurisdictions  

Modification of most of the existing Guidelines, although not 
always in large ways 

Manila Workshop Conclusions 



Key Elements of CBD EIA Guidelines for 
Marine and Coastal Areas 

Introduction 
Stages in the process 
Biodiversity Issues at different stages of the process 
Appendix 1 – Indicative Set of Screening Criteria for EIAs for 
Marine and Coastal Areas 
Appendix 2 – Indicative List of Ecosystem Services for Marine 
and Coastal Areas 
Appendix 3 – Aspects of Biodiversity: Composition, Structure 
and Key Processes 



Stages in Process 

Screening to determine which projects/activities require an 
EIA 
Scoping to identify which potential impacts are relevant to 
assess, to identify alternative options and to derive terms of 
reference for the EIA 
Assessment and evaluation of impacts and development of 
alternatives 
Reporting  - the EIS or EIA report including an EMP and a non-
technical summary for the general audience 
Decision-making on whether to approve the project  
Monitoring, compliance, enforcement and environmental 
auditing 



Screening 

More incomplete knowledge and data for assessment 
and evaluation 
Who responsible for screening decision?   

Flag State or competent global or regional 
organisation? 

How to adjust screening mechanisms to take into 
account poor information on ABNJ? 

Gather and use existing information on EBSAs and 
VMEs 

How to identify stakeholders? 
How to achieve equity in outcomes? 
 



Monitoring, compliance, enforcement and 
environmental auditing 

Sound baseline information and pre-implementation 
monitoring not feasible for many activities in ABNJ 

Challenges:  

Effects monitoring  

Contingency planning 

Regular evaluation of monitoring  

Technically difficult and costly to monitor large 
scale ecosystems 

 Effective use of remote sensing tools, interactive 
tools and new technologies (e.g.  autonomous 
underwater vehicles and in-sea gliders) may help to 
lower costs 



 
 

Appendix 1 
INDICATIVE SET OF SCREENING CRITERIA TO BE FURTHER ELABORATED 

AT NATIONAL LEVEL 
  
 

Category A: Environmental impact assessment mandatory for:  
• Activities in protected areas: This should include sectoral 

conservation areas (e.g. fisheries closed areas, particularly 
sensitive sea areas (PSSAs), areas of particular environmental 
interest (APEI), etc.) 

• Activities in threatened ecosystems outside protected areas; This 
should include ecologically or biologically significant marine areas 
(EBSAs) and vulnerable marine ecosystems (VMEs) 

• Activities in ecological corridors important for ecological or 
evolutionary processes; 

• Activities in areas known to provide important ecosystem services; 
• Activities in areas known to be habitat for threatened species; In 

the marine context there should be reference to communities 
characteristic of vulnerable marine ecosystems 



Appendix 1 
INDICATIVE SET OF SCREENING CRITERIA TO BE FURTHER ELABORATED 

AT NATIONAL LEVEL 

Category B: The need for, or the level of environmental impact assessment 
is to be determined for: 

• Activities resulting in emissions, effluents and/or other chemical, thermal, 
radiation or noise emissions in areas providing other relevant ecosystem 
services; 

• Activities leading to changes in ecosystem composition, ecosystem 
structure, or ecosystem functions responsible for the maintenance of 
ecosystems and ecosystem services in areas providing other relevant 
ecosystem services; 

• Extractive activities, activities leading to a change of land-use or a change 
of use of inland water ecosystems or a change of use of marine and 
coastal ecosystems, and creation of linear infrastructure below the 
Category A threshold, in areas providing key and other relevant ecosystem 
services. In the marine context there should be reference to change of 
water column or seabed-characteristics 
 



 
Appendix 2  

INDICATIVE LIST OF ECOSYSTEM SERVICES 
 

• Biodiversity-related regulating services 
• Land-based regulating services 
• In the marine context reference should be made to seabed-based regulating services 

– concentration of organic material 
– maintenance of (natural) pH levels and geochemical gradients in sediments and 

the water column 
– carbon sequestration 
– storage of pollutants  
– production and maintenance of soft substrata and its grain size (sediments, 

includes mud, oozes) and maintenance of hard substrata for settlement, growth, 
reproduction and dispersal of organisms 

– maintenance of structural complexity  
– cleansing of sediments and hard substrata 
– sediment mixing and oxygenation (bioturbation) 
– substrate protection and stabilization 
– formation of non-fuel mineral resources (e.g., ferro-manganese crusts and 

nodules, polymetallic sulphides) 
– regulating methane and carbon dioxide formation and release 

 
 



 
Appendix 2  

INDICATIVE LIST OF ECOSYSTEM SERVICES (2) 
 

• Additional regulating services in the marine context include: 

– oxygen production 

– climate regulation 

– uptake of carbon dioxide 

– regulation of seawater chemical balance (salinity, pH, 
oxygen concentration, nutrients) 

– transfer of organic and inorganic carbon, nutrients and 
pollutants, both down the water column (biological pump) 
and up (mixing, upwelling, daily vertical movement of 
organisms in deep scattering layer) 

– filtering 

– concentration of pollutants 

– carbon sequestration 
 
 
 



 
Appendix 2  

INDICATIVE LIST OF ECOSYSTEM SERVICES (3) 
 

•   Additional provisioning services in the marine context include: 
– marine living resources 
– marine non-living resources 
– genetic and biochemical material 

• Additional nature-based human production in the marine 
context includes: 
– drinking water supply 
– bio-energy production from algae 

• Additional cultural services in the marine context include: 
– marine scientific research  
– ocean monitoring infrastructures 

• Additional supporting services in the marine context include: 
– sediment formation 
– chemosynthetic primary production 
– photosynthetic primary production 
– oxygen production 



Special Biodiversity Considerations: 
Consequences of less knowledge 

• Great challenges in quantifying sustainable levels of 
impacts 
– True for places AND populations 

– Setting baselines and benchmarks will be hard 

– Documenting drivers of past change often hard 

• Greater reliance on models & extrapolation 
– Less experience in how to bound extrapolations 

– Less independent data to test / validate models 

• Make both contested results and need for precaution 
more likely  
– Complex combination for governance 

 



Suggestions for addressing ecological and practical 
challenges 

 To apply a highly precautionary approach 
 To make the best use of existing data 
 To ensure open, transparent and participatory 

processes  
 To focus more on important places than on species or 

ecosystem services 
 To adopt an incremental and iterative “test-bed” 

approach to new activities 



Options for addressing  
governance challenges in ABNJ 

Non-legally binding 
• UNGA Resolutions and guidelines 

 
Legally binding 
• Implementing agreement under UNCLOS 
• New Protocol under CBD 
• New Protocol under Espoo Convention 
• Stand-alone agreement 

 
Minimum requirements:  
• Standards, criteria, thresholds 
• Consistent application of precaution 
• Independent review and monitoring 
 

 



Next steps 

Additional regional and global cooperation needed 
• Promote access to data, analysis and expertise 
• Build capacity 
• Identify stakeholders and promote participation 
• Support relevant research 
• Enhance monitoring 
• Assess cumulative impacts 
• Prevent duplication  
• Transfer lessons learnt 

 



Thank You! 
Questions? 
kgjerde@eip.com.pl 
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