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Excellencies, distinguished delegates, ladies and gentlemen,

Let me begin by thanking the Government of Hungary for hosting today’s Workshop on Transboundary Accidental Water Pollution, Liability and Compensation.

At the same time, I regret to inform you that Mr. Kaj Barlund, the Director of the UNECE Division of Environment, Housing and Land Management, could not be here to address you in person.  Pressing commitments related to the fifth OSCE Economic and Environmental Forum did not allow him to be in Budapest today.  Mr. Barlund has asked me to address this workshop on his behalf. 

This workshop is indeed a challenging occasion to address problems and opportunities related to civil liability and compensation for damage caused by industrial accidents in transboundary water basins.

As you are aware, the importance of liability (and responsibility) is embedded in both the Water and Industrial Accidents Conventions: article 7 of the Water Convention and article 13 of the Industrial Accidents Convention require Parties to support the development of international rules in the field of responsibility and liability. 

The history of our joint work reaches back seven years, specifically to 30 January 2000, the date of one of the most severe transboundary accidents in our region. This accident at Baia Mare gave rise to the Protocol on Civil Liability and Compensation for Damage Caused by the Transboundary Effects of Industrial Accidents on Transboundary Waters. 

As a common response of UNECE Governments to such accidents, the Protocol was formally adopted at the Fifth Ministerial Conference “Environment for Europe” in Kiev in May 2003 and signed thereafter by 24 countries. On that occasion, Parties to both Conventions agreed to report on the steps taken to ratify the Protocol; such report is due for consideration at the next Ministerial Conference, which will take place in Belgrade in October of this year. 

Thus, the aim of our workshop is twofold. In the first place, we will share experience on liability and compensation for damage resulting from the effects of industrial accident on transboundary waters. Moreover, this workshop should provide an opportunity for an exchange of views on the perceived difficulties to carrying out the obligations under the Protocol, thus hampering its ratification and signature in the region, with a view to finding solutions to those difficulties.  
***

The objective of the Civil Liability Protocol, as will be discussed fully over the course of this workshop, is to provide for a comprehensive regime for civil liability and for adequate and prompt compensation for damage caused by the transboundary effects of industrial accidents on transboundary waters.

At the beginning of the workshop, it may therefore be useful to recall some unique features of the Protocol, and to highlight some of the issues, brought forward by countries, that seem to hamper speedy ratification.

First of all, the Protocol is the product of a unique negotiation process which involved all relevant actors: Governments; the private sector, including industry and insurance; and intergovernmental and non-governmental organizations.  

Secondly, the Protocol itself is unique in that it is a legally binding instrument to two UNECE Conventions: the Water Convention and the Industrial Accidents Convention.  Thus, the Protocol at the same time complements and is reinforced by the provisions on prevention, control and reduction of transboundary impact on shared waters of the Water Convention and by those on the prevention of, preparedness for and response to industrial accidents capable of causing transboundary effects of the Industrial Accidents Convention.

Thirdly, a distinctive and unique feature of the Protocol is that it is specifically targeted to the transboundary impact of industrial accidents on transboundary watercourses. Thus, the Protocol fills one of the major gaps in international environmental legislation and solves the problem of uncompensated damage in neighbouring countries. 

Finally, States have drafted the Protocol in such a way as to reduce the obstacles to ratification, taking into account experience with other international civil liability instruments which failed to enter into force.

***

Regrettably, our expectations on a smooth ratification process did not materialize. So far, Hungary is the only country that has ratified it. 

But there are developments in our region which are conducive to civil liability and render the ratification much easier. First of all, I would like to refer to new developments concerning European Union Member States. 

Shortly after the adoption of the Protocol, in April 2004 the Directive on environmental liability with regard to the prevention and remedying of environmental damage was enacted. This Directive was further amended in 2006, by the Directive on the management of waste from extractive industries.

There are areas of convergence between the European Union liability regime and the Civil Liability Protocol.  To this end, close cooperation amongst all stakeholders would be beneficial to ensuring a coherent liability regime for the whole UNECE region, with a view to ensuring a high degree of environmental protection.  This workshop thus hopes to consider the relationship between the Protocol and European Union law, with a view to securing a mutually reinforcing rapport between the two.

This is particularly important considering that EU law does not apply to two broad categories of transboundary waters, namely: (a) the transboundary waters shared by non-EU member States, mostly the countries in the Eastern Europe, Caucasus and Central Asia and South-Eastern Europe; and (b) waters shared by EU and the non-EU countries where there would not be adequate legislation on the subject if the Protocol were not be ratified and did not enter into force. 

Substantiation for a focus on these two latter areas is given by the Water Convention’s assessment of the status of transboundary waters. The potential of severe transboundary industrial accidents in the EU area is mostly limited to seven major transboundary rivers (the Elbe, Meuse, Moselle, Rhine, Oder and Saar), whereas more than 40 major transboundary rivers in the EECCA and SEE regions could suffer from industrial accidents. Also interesting is the “fringe” area, in which we find such rivers as the Bug, Daugava, and Neman as well as the Danube and a number of its tributaries, among them the Tisza and Velika Morava, well known for past accidents.  

I would therefore like to elaborate, the reasons for non-ratification by EECCA and SEE countries. According to our current knowledge, the reasons are manifold. Some striking examples include the following:

(1)
There is still a common misunderstanding, particularly in countries in the EECCA and SEE regions, that Governments would be made responsible for compensation of damage, and this has led to some reluctance in the preparation of documents for the national ratification by Parliaments. On the contrary, we must stress repeatedly that the operators of industrial installations are liable for accidents at industrial installations, include tailing dams and pipelines. We also have to stress that the Protocol gives affected individuals a legal claim for adequate and prompt compensation. And  victims are treated equally: victims in a downstream country cannot be treated less favourably than victims in the country of origin. Thus the Protocol’s provisions are of immense value for Governments: the Protocol encourages companies, due to their potential liability, to take measures to prevent accidents and limit their adverse effects on people and the environment.

(2)
A precondition for ratification of the Protocol is the ratification, beforehand, of at least one of the Conventions. It is obvious that an enabling environment of appropriate policies, strategies, measures and legislation for sustainable water resources development and management as well as the prevention, preparedness and response to industrial accidents remains to be established by many countries in the EECCA and SEE regions before they would be able to ratify also the Civil Liability Protocol. 

(3)
Other EECCA countries which are Parties to the Conventions point to inadequate national legislation. In Moldova, for example, there is not yet sufficient legislation regarding the insurance of industrial installations, including transboundary effects from industrial accidents, which is seen as a precondition for the ratification of the Civil Liability Protocol.

(4)
Negative experience with the implementation of existing national legislation is another issue of concern, and prevents Governments from taking action on the ratification of the Civil Liability Protocol. A striking example is negative experience with the polluter-pays principle: its implementation is rarely effective, as the number of environmental inspectors is very low compared to the many enterprises to be inspected, the costs of identifying a polluter are often higher than the fine actually imposed, and prosecution and the levying of fines is only successful in a very small number of cases. The Civil Liability Protocol, however, renders assistance to Governments: it sets clear criteria for identifying the industrial installations that fall within its scope, including the most hazardous ones that need to be inspected first. It also gives clear rules as to the amount of compensation to be provided by polluter for victims in the country of origin and downstream countries, in case of damage caused as an effect of an accident.

(5)
Information from EECCA and SEE also revealed a number of technical issues. Most of these are linked to uncertainties as to the assessment of damage due to industrial accidents. Another issue raised by some countries was the role of the insurance sector, as the development of adequate instruments would require some time. 

I should not elaborate further on these issues, as they have still to be further discussed and developed at the workshop. But I do believe that awareness-raising and capacity-building is needed, first and foremost, to train authorities and administrative bodies in good legislative practice. This would help speed up decision-making processes regarding ratification of the Conventions and of the Civil Liability Protocol. 
****

Before concluding, I would like to thank the Government of Hungary for convening this workshop and for preparing background documentation. I would also like to thank the Governments of Switzerland and Greece for supporting its organization, both financially and with crucial substantial inputs.  Indeed, this is the first event specifically dedicated to civil liability issues to take place since the signing of the Protocol. 

Regrettably, an in-depth discussion could not be organized earlier. The absence of a specific body such as a Meeting of Signatories was among the reasons. Nonetheless, the existing bodies under both Conventions rendered assistance to countries on specific issues of industrial safety and monitoring the status of transboundary waters. I would like to stress here the valuable experience countries have gained with the organization of emergency exercises, among them the one on the Tizsa river, as well as the progress made in establishing early warning systems, such as those on the rivers Kura and Neman, and in the future on the Dniester. The safety guidelines on pipelines and the forthcoming guidelines on tailing dams are other good examples. The Conference of the Parties to the Industrial Accidents Convention has adopted and launched an internationally supported Assistance Programme to enhance the efforts of EECCA and SEE countries to implement the Convention. Seven countries have already entered into the implementation phase of the Programme, in which assistance activities are offered to countries to help them implement complex tasks under the Convention. At the moment, activities are being prepared aimed at strengthening the legal and institutional frameworks needed for implementing the Convention, as well as training on how to use the criteria specified in the Convention for identifying hazardous installations. Three countries are finalizing implementation of basic tasks in order to also enter the implementation phase, whereas the others are preparing for fact-finding missions, during which implementation of basic tasks is verified and demand-driven needs for assistance are identified.  

****

Ladies and Gentlemen, dear colleagues

I do believe that this workshop is an appropriate platform for sharing information and experience on critical issues of accidental water pollution and related liability. Continued collaboration between the countries participating in this workshop, the European Commission, the industry and insurance sectors and the civil society, will support ratification of the Civil Liability Protocol and the establishment of civil liability regimes that are mutually supportive and complementary.

This workshop will serve as an important step in strengthening this collaboration. At the end, we will better understand difficulties, concerns and obstacles to ratification, including legal, technical, economic and social aspects, and we will have agreed on options for the way forward.  

This will allow us to submit the conclusions of the workshop to the Bureaux of both Conventions for their finalization and endorsement as well as their submission, as an official document, to the Belgrade Ministerial Conference.
Thank you for your attention.
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