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Summary

The twelfth session of UN/CEFACT approved an letetlial Property Rights policy and established a
Task Team to review current issues related tolegtlal property rights in UN/CEFACT and to prepare
a report on issues relevant to UN/CEFACT’s stakeéadl.

The Team consisted of: Mr. Philippe Baechtold (@)PMr. Michael Bechauf (SAP), Mr. William
Coats (White & Case law firm), Ms. Virginia Cram-Mas (UNECE), Mr. Eduardo Gutentag (OASIS)
Mr. William Luddy (Lally School of Management & Tegology, Rensselaer Polytechnic Institute),
Ms. Pamela Samuelson (University of California atk&ley), Pat Toufar (UN/CEFACT International
Trade and Processes Group) and Mr. Thomas Vinjéqkd Chance law firm). The Team was chaired
by Mr. Jeffrey Kovar (United States) and Mr. Bach8rmer (University of Leiden).

This note expresses the views of the Task Teandambt necessarily reflect the views of the
United Nations secretariat and is submitted focuBsion .
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INTRODUCTION

1. In today’'s commercial environment of ever-acadlag information and communications
technology (ICT) developments, the need for commod open standards is more critical than
ever, while the process for creating them is mompmex. Innovators and inventors must, at the
same time, participate in the development of stedsdland ensure protection for their own
creations, marks, and inventions under national emternational intellectual property (IP)
regimes.

2. All major standards development organizatiori3@S) today recognize the importance of
having participants work on the basis of a cleapdfcy to ensure that the resulting standards
are available on reasonable terms to all potensars and implementers. At the same time,
participants expect to have some assurance thatotties of conduct for the SDO will help to
ensure that participants will act in a reasonabBngparent and fair manner. Although
commercial competitors may not always completelgtteach other, they can agree to cooperate
if there is some assurance that the playing fieldvel and the resulting standards will be free of
legal entanglements or IP traps set by the paamnt® (inadvertently or otherwise). Public and
non-profit participants also need these assuraioceleir stakeholders.

3. In this context, UN/CEFACT adopted its Intellgait Property Rights policy (IPR policy)
in May 2006 as well as its revised Open Development Proce§PJ0n May 2007 and its
Code of Conduct in May 2006Unlike most SDOs, UN/CEFACT's policy is based mot
common licensing requirements such as RAND (i.eaSpnable and non-discriminatory”) or
FRAND (i.e. “fair, reasonable and non-discrimingtyyr but on a strict waiver — all participants
in the standards development process are deemealveowaived their right to enforce against
future users of the standard any IPR they own ithassential to the implementation of that
standard. If participants do not want to waive thessential IPR then they must declare this
during the development process. After such a datitar, decisions can be made in the SDO
about how to avoid use of the IPR in the standard.

4.  Under United Nations policy, all UN/CEFACT prads will be made available to users
worldwide free of charge. During the last year, uanber of questions were raised about the
UN/CEFACT standards development process and thdememtation of the IPR policy in
connection with specific patents that had beenioéthor for which applications had been filed,
where these patents appeared to be closely refatedN/CEFACT standards. Questions were
raised, for instance, about: whether a particigantd take out patents on a standard that would
make it impossible to implement the standard withiaéringing that patent; whether patents
could be taken out that would include informati@ntibuted by other participants during the
standards development process; and whether the ERCT leadership and secretariat should
take additional steps to address concerns in altimanner and to protect themselves and
UN/CEFACT from even the perception of undue outsidieience and self-dealing.

! http://iwww.unece.org/cefact/cf_plenary/plenaryaé/af_06_11e.pdf.
2 http://www.unece.org/cefact/cf_plenary/plenary@l¥/R650_Rev4_A1E.pdf. ODP is often known as “R650.”
3 http://www.unece.org/cefact/cf_plenary/plenaryib/t650_rev4_a2e.pdf
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5. In response, the UN/CEFACT Bureau appointed RR Task Team to review these
questions thoroughly and prepare a report. The Tageskm members include UN/CEFACT
participants from the private and public sectorstimguished academics, and representatives of
other SDOs, as well as of the United Nations. TlaskTTeam announced that it would be
looking at the issues from a generic standpoirgpk®y in mind that the issues were relevant to
all participants and all standards organizatioms] would not entertain questions regarding
specific individuals, companies, or IP rights. Thask Team began its work with a public
colloquium on IPR at the September 2007 UN/CEFA®TUR in Stockholm. In the course of
the colloquium, numerous questions were receivetriting and orally, and were discussed.

6.  This report represents the analysis, conclusiand recommendations of the Task Team.
Summary answers to the specific questions receivedontained in the annéx.

. CONCLUSIONS AND RECOMMENDATIONS

7. The Task Team concludes that the UN/CEFACT IBRy is adequate, effective, meets
or exceeds the protections of other SDOs, and i tedored to the requirements of
UN/CEFACT. The Task Team offers a number of specgcommendations, including:

(a) Extend the Code of Conduct to all participants, atndngthen it in important areas,
particularly with respect to the duties of workimgoup chairs and others in
leadership positions;

(b) Review and, where useful, re-issue specificatiessied before the IPR policy was
promulgated for the purpose of ensuring applicatibtihe policy;

(c) Disseminate information about the IPR policy andi€of Conduct to participants at
every UN/CEFACT Forum,;

(d) Consider promulgating additional guidelines for timeplementation of the IPR
policy;

(e) Amend the Open Development Process (ODP) to incthdespecific milestones
applicable to IPR disclosure and waiver under B Policy;

() Establish a standing IPR Task team to be availehkxamine on an ongoing basis
questions related to IPR and to organize discussiath participants and invited
experts;

(g) Establish guidelines for the Bureau for handling tonsideration of IPR-related
inquiries and concerns in a timely manner;

(h) Consider making available information about dispuésolution mechanisms to
address legal disputes between participants.

I[I. BACKGROUND: A COMPLEX LEGAL ENVIRONMENT
FOR STANDARDSDEVELOPMENT

8. IPR and management issues that arise from UNACHFstandards development work
must be understood in a legal framework that is mlesn and not always clear. Standards

% The views expressed in this report are solelyalaighe Task Team and do not necessarily reflexse of the
United Nations or of any member state of the Unitetions or of any UN/CEFACT participant, whethar a
individual, company, or other entity.
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settingby UN/CEFACT, as well as by many SDOs, tghlese in an international context, but
most IPR is governed primarily by national laws dmnd national courts and administrative
bodies. Moreover, for many types of IPR — partidylaatents — there are significant differences
in how national laws apply to computer businessddeds.

9.  First, with the significant exception of the téu States, electronic business processes such
as those developed by UN/CEFACT specifications ge@erally not patentable in most
countries, although technical applications of thggecifications may be. The fact that the
processes as such are patentable in the UnitedsStadwever, must be borne in mind. While
there is much public debate in many countries aldhéther or not to support such business-
process patents, individuals and companies innoyaith this area must proceed with full
knowledge of the legal frameworks in which they llesiness and participate in the work of
SDOs.

10. Second, the basis for applying for patent ptaie for an invention varies considerably. In
most countries, patent protection is availablenmfirst to file an application and is not limited
to the actual inventor. In the United States, h@avewhere business-process patent applications
have become more common, and are now regularlytegtaoy national patent authorities, the
inventor must apply for a patent. In the Unitedt&tadt would be difficult for a participant in an
SDO or an outside party to take innovations intomtliby others and to present them as his/her
own to the U.S. patent office. To do so with knaige that they are not his/her ideas would
constitute fraud.Lawyers preparing such fraudulent filings may bbject to sanctions. In other
countries, there are also rules against appropgianother’s invention in a patent filing.

11. Finally, it is only the national patent authies and courts that can resolve questions about
whether or not a claim forming the basis of a patepplication is new and inventive.
UN/CEFACT cannot play a role in resolving such legad technical questions. In fact, the
UN/CEFACT IPR policy waiver approach is specifigallesigned to ensure the free availability
of UN/CEFACT Specifications without the need foe tbinited Nations to become involved in
resolving legal issues related to IPR rights.

[11. UN/CEFACT INTELLECTUAL PROPERTY RIGHTS POLICY
How doesit work?

12. The UN/CEFACT IPR policy is mandatory for akrpcipants in UN/CEFACT forum
groups. Each individual participant must agree iitimg (which may be electronic) to be bound
by the policy before participating in UN/CEFACT WorThe Policy also covers companies,
Governments, and other entities that stand behidididual participants. Invited experts are also
required to agree to the policy before they mayigpate.

13. The policy covers all “essential IPR” of anpdiowned by a Forum Group participant that
would necessarily be infringed by the implementatid Specifications produced by that Forum

5 Title 18, United States Code, section 1001.
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Group, without regard to whether or not this IPRkiown at the time the Specification is
developed or adopted. This includes Technical $ipations (working draft or final version),
Business Standards, Recommendations and Final Reeodations, and “any other formal
documents and drafts that are materially involvethe Specification development proce$s.”

14. By agreeing to the policy, each participant weai his/her rights to enforce his/her
“essential IPR” against any party anywhere in tlwlavthat is implementing the UN/CEFACT

Specification. There is no deadline or expiraticatedfor this waiver. At the same time,

participants do not lose ownership of their IPR: iimstance, they do not lose the ability to
enforce their rights by bringing an action, coucl@m or other legal assertion of rights against
any party that would infringe this IPR through somme that is not implementation of the
UN/CEFACT Specification. In the same way, the waidees not prevent participants from

defending their IPR where another party assert$ itnaplementation of a Specification is

infringing that other party’s IP.

15. If a participant does not want to be subjedh® mandatory waiver, he/she is obliged to
disclose his/her IPR in writing to the Chair of tRerum Group and the Forum Management
Group at the appropriate milestone in the developmeocess, as described in the IPR policy.
Upon disclosure, which prevents the waiver fromirtgkeffect, the UN/CEFACT Plenary
Bureau will convene an Intellectual Property Advis@roup (IPAG) in order to determine
whether a conflict with the essential IPR in quasttan be avoided, if it exists. The IPAG may
ultimately conclude: that there is no conflict; tthlae Forum Group should consider designing
around the identified IPR; that the Forum Groupustiderminate work on the subject; that a
Specification should be rescinded; or any other@mate solution. The solution agreed upon
would need to take into account the requiremertt i United Nations be able to make the
outputs from its work available free of charge.

16. It is useful to highlight two key charactewstiof this process:

(a) If a participant has essential IPR that he/she gaiented or plans to patent, but
wishes to waive that IPR in the case of its use WiN/CEFACT Specification, he/she
does not have to inform UN/CEFACT of the existeradethe patent or of the
intention to obtain a patent. UN/CEFACT Specifioatiusers are fully protected
because the waiver permitting free use of the liPfRe Specification is automatic;

(b) Information circulated by a participant that he/slas essential IPR does not in itself
qualify as disclosure under the UN/CEFACT IPR pglitn accordance with the
policy, the participant must provide specific infation, and submit it to designated
individuals.

Isit adequate?

17. The waiver-based UN/CEFACT IPR policy is diéfer from that of most SDOs, which
follow a mandatory licensing approach. It is noed&tks well tailored to the needs of

® IPR policy, para 8, ECE/TRADE/CEFACT/2006/11 (17yW2006).



ECE/TRADE/C/CEFACT/2008/10
Page 6

UN/CEFACT and its participants. First, UN/CEFACTedonot have the staff or the competence
to oversee compliance for a large number of licenSecond, many licensing-based IPR policies
provide for some level of reasonable royalties, e UN/CEFACT specifications are always
royalty free. UN/CEFACT, as part of the United Ma$, is under strict policy direction that all
of its specifications and standards must be maddadle royalty free everywhere in the world.
There is no exception to this policy.

18. Moreover, the policy has significant advantagesr the IPR policies of other SDOs in
terms of simplicity of operation and clarity of v#s These advantages become apparent, for
example, if an undisclosed IP claim, mark, or ¢ogais discovered that belongs to a participant
in the development of a Specification or to hisher company. In such an event, it is not
necessary to look for applicable licenses or soizditheir terms, consider the validity of that
IPR under local law, or even reach a legal conclusvhether the IPR would be infringed by
implementation of the Specification. Because of tid/ CEFACT waiver, it is clear that such
IPR cannot interfere with the royalty-free implertegion of the Specification.

19. The UN/CEFACT IPR policy does not, howevervte a wider scope of application than
the policies of other SDOs, and therefore only msplto IPR that is “essential” to
implementation of the Specification. Even if it wgvotentially desirable to cover non-essential
IPR, it would probably not be feasible becausehef difficulty inherent in defining what other
IPR should be covered by an IPR policy. Determinivttether IPR is “essential”’ is already a
legal judgement requiring close analysis by tecirand legal experts.

20. Questions about the scope of the IPR policy maése issues about certain uses of a
Specification. Sometimes, for example, a patenirckaay cover a particular use or application
of the Specification. Nevertheless, whether or th@t use or application is a desirable or
preferred one, the IPR policy does not cover it tredwaiver does not apply if the Specification
can still be implemented in other ways without reseeily infringing the patent (i.e. the IPR is
not “essential”). This situation arises in other@Das well as UN/CEFACT, and reflects the
nature of the standards development process. Owrteehand, users of standards must have
confidence that they will not be subject to infemgent actions from participants in the
development of those standards. On the other htaedpurpose of creating the standards is to
establish the basis for new applications, includingymercial applications. Software companies
and other inventors may certainly be expected o& lor ways to innovate based on standards
and to take steps to protect their intellectuapprty, in the light of the different law applicable
from country to country.

21. As a practical matter, then, UN/CEFACT’s IPRigodoes not prevent a participant from
patenting both essential and non-essential IPReritluring or after the development of a
Specification, if national law authorizes the cieatof those rights. However, where the waiver
is applicable, the IPR policy would ensure thathspatents could not be used to prevent
implementation of the standard. It can be expettadl IPR related to a Specification will be
asserted by those who contributed it, as well ashbge who developed innovations resulting
from gaps in the Specification or new applicatiafist. Because of the competitive nature of
innovation and the commercial advantage that magictue, as well as differences in national
law about who may file for patent protection, tkituation understandably creates tensions —
particularly where some participants are bettentipoed to pursue patent applications. For
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UN/CEFACT to address these issues, which fall detdhe area to which the IPR policy
reasonably applies, it must look beyond the pdiicthe UN/CEFACT Code of Conduct.

V. CODE OF CONDUCT
Scope and application

22. UN/CEFACT'’s Code of Conduct addresses issuesitavhich the Task Team heard
concerns raised. The Code, for example, callBtweau members to:

(a) “observe the highest standards of propriety invaivimpartiality, integrity and
objectivity in relation to the management of thenCe;

(b) “avoid promoting our individual companies, orgatiaas or affiliations during
UN/CEFACT meetings and communications;

(c) “respect the rights of all parties for freedom aicess to information and
communication;

(d) “respect legitimate intellectual property rightefrain from plagiarizing the
work of others, and acknowledge the contributioinstber parties;

(e) “conduct all communications within the generallycepted framework of
courtesy and civility”.

23. Members are also required to “declare any patsgrofessional, or financial interest,
which may conflict with their responsibilities asuf®au members,” and they should not be
present during discussions of matters for whicthsrtinterest has been declared.

24. Currently, however, the Code of Conduct dodsapply to all UN/CEFACT participants,

or even to all office holders (it does not includaders of the Permanent Groups). The Code is
part of the Rules of Procedure for the UN/CEFACTrd8w, which consists of the Chair and
vice-chairs of UN/CEFACT, the Chair and Vice-Chaifrthe Forum Management Group, and a
representative of the UNECE secretariat. The Cedpires Bureau members to “encourage
UN/CEFACT Forum members to follow this code of coal’ but it does not directly apply to
those Forum members.

25. It is recommended that UN/CEFACT take immedsdéps to extend the Code of Conduct
to all participants in its work. This is essentiabrder to ensure that all participants have tiist
the organization. The IPR policy alone is not st to provide the environment for such trust.

V. STRENGTHENING GOOD PRACTICES

26. The Bureau is encouraged to consider ways iohwihmight further strengthen the Code
so as to promote confidence in UN/CEFACT. For eXamip order to address concerns heard
by the Task Team that participants may be in atiposio steer the development of standards in
such a way that they increase the value of speaifiglications for which IPR are already
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registered, the Code might require participanthéedevelopment of a Specification, or at least
office holders, to inform other participants abessential IPR of which they are aware. While
the IPR policy assures that this kind of IPR, wheaived, cannot impede the free
implementation of the Specification, greater tramepcy may be desirable as a way to increase
mutual confidence and trust among participants.

27. The consequences for not adhering to the Cdd€oaduct also need to be clearly
described. While no legal measures would be inwblfgr failure to comply, repeated or very
serious failures might lead to the participant gesrsked to give up a leadership role or to a
request being made to the national delegationgohdirge the person from further participation
in UN/CEFACT.

28. The Task Team recommends that the UN/CEFACe&urconsider developing specific
guidelines for addressing in a fair, timely andngparent manner any complaint that
UN/CEFACT leadership or participants have failedctonply with the Code of Conduct. The
Bureau should also establish a standing body, aach permanent IPR Task Team, to examine
on a continuing basis issues related to IPR amakganize discussions with other participants
and invited experts. Such a standing body wouldntefp the Bureau. The Bureau might also
consider providing information to participants abtlie possibilities for recourse to voluntary
mediation or arbitration if necessary to resolvg kgal disputes that may arise between them.
There are many formal models available, includimg\World Intellectual Property Organization
(WIPO) Arbitration and Mediation CentfeWIPO provides the possibility of arbitration,
mediation, and expert determinattbnThe WIPO Mediation Rules are available at
http://www.wipo.int/amc/en/mediation/rules/. New R Expert Determination Rules are
available at http://www.wipo.int/amc/en/expertdeteration/  rules/index.html.  Expert
Determination may be particularly appropriate teotee disputes requiring a determination of
what technology is part of a standard.

29. Some participants also expressed concern atiwitpossibility of a company or
organization exercising undue influence where pigdints who work for that entity chair more
than one permanent group. UN/CEFACT should rewssprocedures to permit participants from
one company or organization to hold only one chairship at a time among the seven most
prominent leadership positions: Chair of the Plgn&@hair of the Forum Management Group,
and the chairs of the five Permanent Groups.

VII.IMPLEMENTATION OF THE IPR POLICY AND CODE OF CONDUCT
Arethereareasfor improvement?

30. Specifications issued by UN/CEFACT prior to tteaming into effect of the IPR policy in
May 2006 are not covered by the policy. To ensiia such pre-IPR policy Specifications

! Up-to-date information on the caseload of the WiR®itration and Mediation Center and examples efthses
administered can be found at ttp://www.wipo.int/aemécenter/caseload.html.

& The WIPO Arbitration and WIPO Expedited ArbitratiRules are available at
http://www.wipo.int/amc/en/arbitration/rules/.
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benefit from the assurance that participants mayassert their essential IPR against users
implementing those Specifications, UN/CEFACT shoidleintify Specifications not covered by
the policy, and ensure that the most importanthelsé are fully covered. This may require
reopening the Specifications, and reissuing thesnpdt of such a review, Forum Groups should
also consider whether Specifications should beneled to cover some applications that have
become the most practical and widely used methddsnplementing those Specifications.
UN/CEFACT should call upon the Legal Working Gro@s, necessary, to assist the IPR Task
Team and the Bureau in these efforts.

31. It became apparent to the Task Team duringetiew and participation in discussions at
the public colloquium at the 2007 Stockholm Fordrattsome participants who had signed the
IPR policy did not understand it well or how it wduvork in practice. It would be useful to
provide additional information about the IPR polie;wd briefing/training sessions at all
UN/CEFACT Forums to all participants and leadership

32. Because the policy was adopted after the Opareldpment Process (ODP), the latter
document does not contain specific references ,t@nt particularly to the milestones for
disclosing essential IPR, which are linked to stEpshe ODP processTherefore, the ODP
document should be revised to incorporate the Bpedeadlines and procedures for IPR
disclosure contained in the policy, as well as attner appropriate points from the policy.

VII. NEXT STEPS

33. The Task Team recommends that the Bureau tage as soon as possible, in cooperation
with the Task Team and the Legal Working Group, to:

(@) Consider ways to strengthen good practices angpgeancy in UN/CEFACT, by
focusing on expanding the application of the Cod€anduct to all participants, and
increasing the scope of its provisions to take mtoount areas in which the IPR
policy alone cannot provide adequate transparency;

(b) Examine ways to strengthen the ability of UN/CEFA@iRnagement to deal in a
timely and effective way with questions about thenduct of participants and
leadership under UN/CEFACT rules and good practices

(c) Consider the Task Team’s additional recommendationsnproved implementation
(see paragraph 7).

o http://www.unece.org/cefact/cf_plenary/plenary¥/R650_Rev4_A1E.pdf
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Annex
SUMMARY ANSWERS TO QUESTIONSRECEIVED
I.IPLAW

1. What is the relationship between a person napmed patent and the person’s employer
with respect to patent ownership? Who owns thenpatelow is this determined? Does
ownership imply that an individual invented evespect of the patent?

Answers to these questions should be sought ipdkent law of the country in which the
patent application was filed. In many cases, wthitenamed individual is the owner of the
patent, where that individual has developed thermiaas part of his employment, it is
typically assigned to that employer under an emplenyt agreement.

Ownership of a patent provides protection to thexg@ects of it that are explicitly included
in the “claims” stated in the final grant of thetgrat. How far those “claims” reach, in
terms of covering similar implementation of proes®or inventions, is a matter that
depends to a large extent on national law. Thaga eterminations are ones that experts
make based on knowledge of the law and relevatrf&ac

2. Would it be possible for a UN/CEFACT participam take information from UN/CEFACT
work and use it as the basis of a patent applicatio

Yes, but this does not mean the patent is validoRéng disputes over who the actual
inventor is and whether the patent is valid woudd Handled differently under different
legal systems. (See paragraphs 8-11.)

3. What is the significance of a copyright statet@é/NVhat does it mean?

A copyright statement serves to alert the readé¢hecfact that the originator of the work
considers it to be copyrighted. The actual existesned scope of that copyright, however,
will depend on national and international law. Tight itself is not affected by the
presence or absence of the statement.

4. Does the IPR policy or Open Development Propesisibit a participant from submitting a
contribution with the name of his or her companyanization on the page?

No. Acceptance of the contribution in no way metirad the UN/CEFACT Standard would
have to continue to show the origin of the contiidbou Nor does the participant’s name or
a copyright statement on the submission constdigelosure of IPR as defined in the IPR
policy. The requirements for a valid disclosure seeout in section 4 of the policy.

5. Does the IPR policy protect anyone from a lat¥sDoes it protect anyone from losing a
lawsuit?
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No, it does not protect anyone from a lawsuit oargatee the outcome of any process in
national courts. However, where application of plaéicy leads under its specific terms to
waiver of the right to enforce essential IPR, thewer should be enforceable in national
courts. By increasing the predictability of the aarhe of any lawsuit, the UN/CEFACT
IPR policy — like that of other SDOs — should reeltize incentive of parties to pursue legal
action.

Is a participant that has waived his or her P&ented from defending himself or herself,
including by counter-claiming, if a third party dlemges the participant’'s implementation
of the Specification, claiming the participant lafsinged the third party’s IPR?

No. The IPR policy is clear that participants ameefto defend their IPR rights in such
circumstances.

Are there any online resources for the begiondP law?

Yes, they are numerous. The World Intellectual BrgpOrganization (WIPO) provides
general IP law information on its website (httpuAw.wipo.int/about-ip/en/). For patents,
in particular, one can start with WIPQO’s “Patentseb
(http://www.wipo.int/patentscope/en/patents.htrd{) random sample from a commercial
search engine also found the following web linkd arreference book. No representation
is made about the accuracy or reliability of infation contained in these sites. As
mentioned above, the law can vary considerably fromadiction to jurisdiction.

http://www.cric.or.jp/cric_e/beginner/begin.html
http://www.ipo.gov.uk/whatis.htm
http://www.ige.ch/E/marke/m1.shtm
http://www.ige.ch/E/patent/p1.shtm

Nolo's Patents for Beginnersy David Pressman and Richard Stim

II. UN/CEFACT INTELLECTUAL PROPERTY RIGHTS POLICY

What if | contribute to a project and a patentapplied for on this work by another
participant?

If another participant files an application or pageyour contribution to a UN/CEFACT
Specification, he/she must disclose that patet iimely fashion and remove it from the
standard, or the right to assert the patent agamgementation of the Specification will
be waived. Use of that patent outside the Spedtificavill not be subject to the waiver.
However, if you believe that you are the lawfulentor and the application is false or the
patent wrongfully obtained, you are responsible faking the necessary steps under
relevant national law to protect your rights in yoawention or innovation.
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9.

10.

11.

12.

13.

14.

15.

How would a patent taken out by another paudict affect my ability to implement?

If that patent is subject to waiver under the IRRqy it will have no effect on the ability
to implement the Specification. If it has been Wised in a timely fashion for purposes of
preventing waiver, steps will be needed to remavdram the Specification. (See
paragraph 15.)

How will participants be guaranteed that thgjget work they contribute will be publicly
available free of charge?

It is a fundamental policy of the United NationatttUN/CEFACT Specifications must be
made available by the United Nations free of charge

What processes are in place to prevent werkgtfrom being undertaken primarily to
advance the interests of one organization?

The UN/CEFACT management structure, the Open Dewedmt Process, and review and
approval of all work by the Member States attendimegUN/CEFACT Plenary session, all
aim to produce Specifications that meet the bdetésts of the United Nations and not the
interests of any one organization or company.

Does the IPR policy affect the underlying ovghé of IPR contributed during the creation
of standards?

No.
Does the IPR policy apply retroactively to wor the Permanent Groups?

Not at this stage. This is, however, the subjecired of the recommendations of the Task
Team. (See paragraph 7.)

When does the IPR policy waiver apply --isrity when the standard is published or is it
applicable prior to that?

The IPR policy specifies certain milestones in @@en Development Process after which
the waiver would apply to draft as well as finakSifications.

TBG groups are using tools, developing addasmsdeveloping their own tools. Is there a
risk that what they have done will be limited irewdie to any patents?

UN/CEFACT cannot prevent non-participant outsideipa from attempting to claim IPR
in tools and other add-ons developed by permanentpg. As for patents taken out by
other participants, the IPR policy applies onlySpecifications and may not cover some
tools (e.g. those that are not “formal documents$ dmafts that are materially involved in
the Specification development process”).



16.

17.

18.

19.

20.

21.

ECE/TRADE/C/CEFACT/2008/10
Page 13

Should patrticipants be able to patent thaitrdoutions to standards as a defensive measure
against third parties not covered by the IPR p@licy

Yes. In some cases this might be desirable in ormlgreventing outside parties from
blocking the free implementation of some standards.

Is it possible to identify what patents arsessial for implementing a standard?

Yes, but this is a highly specialized exercisavduld be necessary to analyse the claims in
the published patent in relation to the implemeataof the Specification. As an example,
the Arbitration and Mediation Centre of WIPO has paocedure called “expert
determination” that could possibly be used for phispose.

How can Governments ensure that their inteliadgrade and customs measures will not be
compromised by IPR rights derived from participatwith private parties in UN/CEFACT
working groups?

Governments that are full participants in the stads development process are treated the
same as all other participants. Their right to iempént is protected by the IPR policy and
its waiver. At the same time, any government-owheR that is contributed to the
development of UN/CEFACT Specifications will be gmdt to the same benefits and
limitations as those of private individuals and gamies. The Government must weigh the
benefits of participating in an SDO with all knowsks, either large or small.

Can the waiver terms under the IPR policy bdifred?
No.

For the purpose of allowing a participant hgage in litigation to defend his or her IPR,
there is an exception to the waiver obligation gaaph 17 of the IPR policy). Could this
clause be construed to consequently release adnécipants from their waivers in order to
bring an action against that participant?

No. The purpose of the waiver undertaking in th& Ipolicy is to ensure that a
Specification can always be implemented withoutt cos licensing obligation. The
exception in paragraph 17 must be narrowly condtrue

[11. CODE OF CONDUCT

Does the Code of Conduct for the UN/CEFACT eBwr apply to all UN/CEFACT
participants?

No, not at present. The Task Team recommendstthatstrengthened and extended to all
participants, including all leadership.
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22.

23.

24,

25.

26.

27.

28.

What are the rules and process for addresgiastions related to conflict of interest?

The Code of Conduct establishes the rules but nchamesm for considering questions
about implementation. The Task Team recommendsathachanism be established to do
So.

Do disclosure requirements in the IPR poliog &€ode of Conduct apply to all elected
officials?

Yes, they apply to all participants, including eégtofficials. The requirements in the Code
of Conduct do not (see answer to question 1 above).

Does UN/CEFACT have any constraints on howsuseplement the standards and what
claims they can make about being UN/CEFACT comypha

No. The question of what constitutes being “UN/CEHA Compliant” is something
currently under study.

Has the Code of Conduct ever been breached?
No process exists to consider and make such andiegion.
What is the best way to raise and addpesstions about specific conflicts of interest?

The Task Team recommends that a fair, effectivej &mansparent mechanism be
established to consider such questions.

Can neutral examples be drawn up to providdaguie for application of the IPR policy
and Code of Conduct?

Yes, this could be done if participants thoughtould be useful.
IV.USE OF STANDARDS

Can national standards organizations, intergowental organizations, associations,
companies, or business sectors that adopt UN/CEFA@4cifications republish them?
Can they sell them as part of other products okages provided to users? Can they
develop implementation guidelines?

Yes. They can republish UN/CEFACT Specificationeeyl can also charge for the value
they have added to their publication. This addeldiesanay take many different forms,
including translation into a national language, lempentation guidelines, explanatory
material, implementation software, additional sfieations, etc. In all such publications
acknowledgement must be given to UN/CEFACT as therce of the Specification.

Attribution to UN/CEFACT as the origin of a Specition should always be clear and
unambiguous. If participants believe that it wobtduseful, attribution guidelines could be
developed.
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Is there any group in UN/CEFACT that can pievadvice on whether or not a patent is
waived under the IPR Policy?

The Task Team recommends that a fair, effectived &mansparent mechanism be
established under a standing IPR Task Team to@@nsuch questions and provide advice
to Forum Groups and the Bureau. However, it shd@dclearly stated that such advice
could not be considered definitive or legally bimgli If legal disputes arise between
participants, they may be encouraged to seek theices of an outside expert

determination, such as that provided by WIPQO's #aion and Mediation Centre. (See
paragraph 29.)

Will UN/CEFACT identify all specifications that amovered by the current IPR policy,
and suggest the re-issuance of standards thabaoevered, where that would be useful?

The Task Team has recommended that this be doee p@agraph 7.)




