CONTRIBUTION TO PFPPP DEFINITION
1. What form of PPP should be championed for ‘People First
PPP’ meeting the SDGs?
(Transmitted to UNECE in August 2016)

I.

GENERAL

 A most critical question for which you hear many different answers and often conflicting
opinions.
 As a result countries and regions struggle to design their public infrastructure master
plans and very few projects are “well prepared”:
 many projects do not materialize in spite of robust economic rationale.
 most others are developed with excessive transaction costs.
 Growing frustration for LDC governments not having been able to develop pipelines of PPP
projects in spite of international assistance and new PPP laws and institutions.
 The SDGs and growth expectations are seriously at risk if the situation is not redressed.
 Recent good news: the aggregate of the world experiences based on empirical evidence in
LDCs and developed countries together with a real development vision to promote (which
remains often to be formulated) indicate that it is possible to create pipelines of well designed
‘People First PPP’ meeting the SDGs. This is possible even in fragile LDCs with limited
financing capacity and wealth.
 However, this is not possible for any forms of PPP and clarification and prioritization
became major requirements.

II.

KEY FINDINGS
II.1. It is essential to clarify and disseminate definition of PPPs based on real lessons learnt (thus
avoiding waste of time and money for unrealistic projects).
II.2. Within the definition clarify which form of PPP should be championed in LDCs and why.
1) PPP definition
PPP is not:
 Global contract such as Design & Build or Design, Build & Operate for the Construction of
Public Building or Public Infrastructure paid upfront by Public Authority (This is Public
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Procurement). The addition of a standard service contract such as facility management by a
private operator does not transform as such the project into a PPP.

 A financial tool permitting to the Public Authority to defer the payment of the
construction and of operation costs a Public building or Public infrastructure when fiscal
resources are not available (with some exceptions depending of the externalities).

PPP is:
 A global contract for the Design, Financing, Construction and Operation of
Public Building or Public Infrastructure which is the basis of a public service
having a clear economic value.
 A global contract where the private sector is not paid upon the construction of the
infrastructure but upon satisfactory of delivery of the service over the years.
 From there, two main families with major distinctive features in terms of impacts
on fiscal budget and on the scope of the service delivery triggering inter alia very
different systems of risks and rewards for the parties and legal framework in LDCs
as well as different procurement procedures and different set of contractual clauses.

(PFI/PPP availability payment)

(Concession and Affermage PPP)

Full recovery of the investment and of
some operation costs of the service
incurred by the private sector from the
public budget over the years

Recovery of the investment and
operation of a full public service
transferred to the private company from
the individual users of the services
(including sometimes an element of
subsidy)

More or less 2.000 projects
More or less €200 billion total investment

More or less 25.000 projects
More or less €1.000 billion total investment

2) Which PPP to champion for LDCs and emerging economies meeting the SDGs ?


PPP having the least liability on future fiscal budget to the private investor. (Most
LDCs budgets cannot incur such liability contracted often for decades).



PPP having a maximum “transformational” effect to reduce poverty and to
contribute to growth. (leading to increase of future tax income).



PPP for essential Infrastructure services (highways, bridges, railways, ports,
airports, power plants, interconnectors, renewable energy, water and waste, urban
services, etc.).



PPP where the private sector in charge of delivering a full public service to the
people and recovers entirely or mostly from users fees.



PPP based on contract conditions fulfilling reasonable expectations of the people
ready to pay for an essential public service: key contract conditions for such ‘People
First PPP’ should include in a nutshell:
 a service adapted to the needs and optimized with a clear benchmark
throughout the life of the project
 a service adapted to the contributing capacity of the people
 a service which will remain adapted to the needs and capacity during the
lifetime of the project
 a service guaranteeing equal treatment and continuity of service
 a service which could not give rise to the possibility of speculative profit
 a service developed in real partnership with the people without compromising
the right of a reasonable profit
 a robust set of contractual clauses including generally acceptable resilience
provisions in accordance with international best practices

In a nutshell, ‘People First PPP’ meeting the SDGs leads to prioritize the family of
Concessions and Affermage PPP based on a regulatory framework and contract
provisions which could become standards at least for a part of them (more and more
referred by international experts to as PPIS).
This does not means of course that other forms of PPP are not possible or desirable but when
the various tests such as “value for money” and “public sector comparator” are carried out by
comparison with traditional procurement and when the final overriding test ‘value for
people’ is used, this delivery form should remain exceptional.
3) Issues and blueprint of way forward for the UNECE Centre of Excellence
3.1. Issues




In spite of over 150 years of experience around the world, the Concession and
Affermage model having played a decisive role for growth in many jurisdictions to the
satisfaction of the stakeholders is badly considered in LDCs and poorly promoted.
Many economists and project finance specialist (and even international lawyers) are
skeptical.

Good reasons for this


Prima facie too many risks for private sector to invest and for banks to finance, ex:
- Demand risk
- Change of scope of service
- Regulatory risk
- Political risk



Few success stories in LDC’s

3.2 Proposed way forward for the UNECE Centre fo Excellence:
 Repeated experiences in LDCs indicate that those fears can be overcome with a global
approach both international and local. Conditions :

- Capacity to listen carefully to lessons learnt around the world for unsuccessful
Concessions and Affermage PPP’s.
- Capacity to analyze real obstacles and how to overcome them in practice even in
fragile States. Several Projects in distress and recent success stories remain to be
much better appraised.
- Capacity to formulate a complete and an innovative set of holistic best practices and
policies.
- Capacity to formulate standards and templates which may easily become part of
Framework laws and standards documents. (Otherwise, the necessary threshold of
legal certainty needed both by the Public and Private sector for a complex investment
venture lasting for decades will not be reached and frustration will grow).
 The UNECE Centre of Excellence programme has already demonstrated its capacity to
organize such an ambitious programme which may be one of the key leverage for
fulfilling the SDGs.
It is proposed to exchange on the ‘People First PPP’ delivery method outlined above as a
matter of priority which does not exclude to develop standards for the family of PFI PPP
which may be well the best option in some specific situations.

CONTRIBUTION TO PPP DEFINITION
2. Revision of the UNCITRAL Legislative Guide (October
2017)
1.

An enabling provision for the conclusion of PPPs projects require a definition of the
projects covered. These projects are always developed in accordance with a
contract setting out the mutual obligations of the parties and providing often for
related contractual arrangements, for instance financing, building or rehabilitating
the infrastructure, operating the service, supplying, off taking, etc. PPPs can be
described as mutually beneficial contractual arrangements, in which resources are
contributed by both the public and private partners (including provision of private
finance, professional and other knowledge, expertise, and skills on the one hand, and
granting of rights, such as rights over land and to exclusive operation of infrastructure
on the other).

2.

The contractual arrangements generally include:
a) Obligations on the private entity to design, finance, build or rehabilitate a
public infrastructure, to maintain and operate the infrastructure concerned
and to provide defined services for a specified period;
b) Obligations on the public authority to provide access to the land and to the
rights and permits necessary for the construction of the infrastructure and
delivery of the service by the private party ;
c) A clear allocation of risk and reward between the parties based on a fair
equilibrium commensurate with established best practices for the particular
nature of the venture; and
d) A payment mechanism based on the performance of the infrastructure
service, with remuneration being provided by the public authority or by the
end users (or a combination of both). Where the obligation of the private
party is to deliver a full public service on behalf of the public authority and
to recover entirely or mainly from the end users, the PPP is a concession; in
other cases, it is a publicly-funded PPP. PPPs may be exclusively publiclyfunded, or concessions alone, or include a combination of both payment

mechanisms. A discussion of these project types is set out in [cross reference
– to include commentary on the relative frequency of those types].
3.
It is recommended that PPPs are permitted to be concluded only in accordance
with the provisions of the PPPs law, which should include:
a) A planning and preparation process as set out in the PPPs law, and in other
relevant laws, which includes assessments of the social, economic and other
impact of the proposed project, and comparative assessments of the available
project delivery mechanisms;
b) A contract planning process that addresses the contractual arrangements set
out in the preceding paragraph and includes commercial terms that
appropriately balance the interests of both parties, taking into account also
the interest of the end users, the time necessary for the private entity to
amortize all costs and make a reasonable profit. This time period is the main
criteria for assessing the length of the contract.
c) Provisions for termination of the contract at the expiry of the term or in
various situations and related calculation of the financial and other
consequences including provision providing for a transfer of the
infrastructure in good operating condition to the public authority, generally
without compensation (unless the contract provides otherwise).
4.
While some of the above features would also apply to public procurement of
infrastructure, it is clear that PPPs are neither traditional procurement nor, on the other
hand, a privatization mechanism. The interaction between PPPs and other laws in a country
is discussed in [cross reference].

ANNEXURE 1: PFI PPP and Concession PPP families

ANNEXURE 2: Main issues to address for most PfPPP

3. Proposed PfPPP Definition

PfPPP definition

“A PHYSICAL INFRASTRUCTURE WHICH IS THE SUPPORT OF A PUBLIC
SERVICE IS DESIGNED, FINANCED, BUILT OR REHABILITATED AND
OPERATED BY A COMMERCIAL COMPANY SELECTED BY WAY OF
COMPETITIVE BIDDING AND OPERATING THE SERVICE IN ACCORDANCE
WITH THE PROVISIONS OF A CONTRACT, ENTERED INTO WITH THE PUBLIC
AUTHORITY IN CHARGE OF DELIVERING SUCH A SERVICE.
THE CONTRACT, BASED ON FUNCTIONAL SPECIFICATIONS AND
PERFORMANCE CRITERIA PROVIDES FOR A COMPENSATION OF THE
COMPANY BY THE PUBLIC AUTHORITY OR BY THE END USERS (OR A
COMBINATION OF BOTH). THE SERVICE IS RENDERED FOR A TIME PERIOD
CALCULATED IN SUCH A WAY THAT THE COMPANY MAY AMORTIZE ALL
COSTS AND MAKE A REASONABLE PROFIT.
AT THE EXPIRY OF THE TERM, THE INFRASTRUCTURE IS TRANSFERRED IN
GOOD OPERATING CONDITIONS TO THE PUBLIC AUTHORITY, GENERALLY
WITHOUT COMPENSATION UNLESS SUCH COMPENSATION IS PROVIDED
FOR THE CONTRACT”.

4. Progress Report on resolution to issues common to most PfPPP projects around the world irrespective of countries and sectors
(Issues to be resolved to attract private sector for pipelines of PfPPP in LIC’s and MIC’s)

Progress Status as of December 2017

List of Issues

10%

20%

30%

40%

50%

60%

70%

80%

90%

1. Planning and Prioritization

2. Socio economic order of
magnitude

3. Prefeasibility

4. Inclusive economic and
financial scenario

5. Decision to tender

IMPORTANT NOTICE :
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Black Square = sufficient documentation to start drafting guiding principles (if financing available)

Comments

Organize
Dissemination

Organize master classes,
renforcement of
capacity and bespoke
expert advice

Progress Report on resolution issues common to most PfPPP projects around the world irrespective of countries and sectors
(Issues to be resolved to attract private sector for pipelines of PfPPP in LIC’s and MIC’s)

List of Issues
6. Preselection and
prequalification

7. RFP outcome oriented

8. Stage evaluation

9. Global evaluation and
possible dialogue

10.Contract award
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Progress Report on resolution issues common to most PfPPP projects around the world irrespective of countries and sectors
(Issues to be resolved to attract private sector for pipelines of PfPPP in LIC’s and MIC’s)

List of Issues
11.Construction Conditions

12.Reference Business case

13.Public service scope and
operation

14.Adaptation of service to the
needs

15.Partnering ADR

Progress Status as of December 2017
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Progress Report on resolution issues common to most PfPPP projects around the world irrespective of countries and sectors
(Issues to be resolved to attract private sector for pipelines of PfPPP in LIC’s and MIC’s)

List of Issues
16.Economic Equilibrium

17.Public Service Priority

18.Sovereign rights of the Public
Authority

19.Special rights of project
company

20.Outside regulation

Progress Status as of December 2017
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Progress Report on resolution issues common to most PfPPP projects around the world irrespective of countries and sectors
(Issues to be resolved to attract private sector for pipelines of PfPPP in LIC’s and MIC’s)

List of Issues
21.Due process, fair trial and
arbitration

22.Expropriation and security of
tenure

23.Grantings of permits and
authorizations

24.Tax and custom status

25.Stability of regulations

Progress Status as of December 2017
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Progress Report on resolution issues common to most PfPPP projects around the world irrespective of countries and sectors
(Issues to be resolved to attract private sector for pipelines of PfPPP in LIC’s and MIC’s)

List of Issues
26.Governance, Integrity,
Efficiency

27.Planning and Prioritization
Authority

28.Evaluation and selection
authorities

29.Monitoring authorities

30.Choice of outside advisers

Progress Status as of December 2017
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