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Note by the UN/ECE secretariat

A. INTRODUCTION

1. At its ninety-sixth session, the Working Party on Customs Questions affecting Transport has

briefly considered a comment to articles 21 and 36 proposed by the International Road Transport Union

(IRU) addressing the issue of illegal immigrants in connection with the transport of goods under cover of a

TIR Carnet (TRANS/WP.30/2000/20). The Working Party had noted that very often Customs

authorities were not competent or had no exclusive competence for investigations in this field. Thus, this

problem had to be addressed in co-operation with the



TRANS/WP.30/2001/4
page 2

competent police and/or border guard authorities. The Working Party had decided to revert to this issue

at its next session on the basis of revised draft comments to be prepared by the secretariat in co-

operation with the IRU (TRANS/WP.30/192, para. 63).

2. The Working Party may wish to continue its considerations on the basis of underlying note,

prepared by the secretariat in co-operation with the IRU.

3. In order not to limit the scope of the comments to illegal immigrants as such but to all types of

irregularities and in order to include situations before loading as well, it is proposed to no longer link the

comments to articles 21 and 36, but to the more general article 5 of the TIR Convention.

B. PROBLEM

4. Unfortunately, it happens these days more and more often that transport operators have reason to

suspect that goods or human beings are stowed away illegally in the load compartment of their sealed

vehicle. Sometimes this suspicion already arises before the load compartment of the vehicle is sealed. If,

after sealing, their suspicion turns out to be justified transport operators may find themselves in a

complicated situation because usually only Customs Authorities are entitled to break the seals of the load

compartments of road vehicles travelling under cover of TIR Carnets (unless article 25 of the Convention

applies).

5. In addition, the goods in the compartment may be damaged as a consequence of the arising of an

irregularity, for example in the case where illegal immigrants introduce themselves in the load compartment

of a sealed vehicle travelling under cover of a TIR Carnet. Thus, the irregularity may lead to

consequences regarding the liability of the holder of the TIR Carnet under the criteria of the TIR

Convention.

6. With regard to the subject of examination of the load compartment, Articles 5, 19, 21, 22, 24,

25, 34 and 35 of the TIR Convention may be considered.

7. Apart from article 25, these articles all deal with the situation of a Customs examination involving

the breaking of seals, always implying that the examination is provoked by some kind of suspicion on the

part of the Customs authorities.
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8. On the other hand, the Convention nowhere forbids Customs authorities to break the seal and

examine the load department upon request of the transport operator either. However, according to

information provided by national associations to the IRU, such a request is often refused by the Customs

authorities because there is no specific provision in the Convention governing this subject and because

such an examination is time- and resource-consuming.

9. With a view to clarifying this situation and to avoiding that irregularities such as illegal immigration

continue, it seems to be necessary that the Working Party and the Administrative Committee provide

guidance to the TIR Carnet holder and to the Customs authorities on what should be done if such

occurrences happen during a TIR transport.

10. Therefore the secretariat, in co-operation with the IRU, proposes to add the following comment

to Articles 5 and 46:

Comment to article 5, paragraph 2

Comment

The exceptional cases, mentioned in this paragraph, include those where Customs authorities

perform examinations on particular request from transport operators, who have suspicion that

any irregularity has occurred in the course of the TIR transport. In such a situation Customs

authorities should not refuse to effectuate the examination [unless they deem the request not to be

justified].

In cases where the Customs authorities effectuate an examination on request from the transport

operator, the costs involved will be borne by the latter, in accordance with the provisions of

Article 46, paragraph 1 and its comment.

Comment to article 46, paragraph 1

Comment

Any charges related to Customs attendance on request from the transport operator, as laid down in

Comment to Article 5 of the TIR Convention, shall be borne by him.

_______________


