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In well-functioning democratic market economies, governments aim to manage their regulatory role in such a way that it helps to meet policy objectives without imposing unnecessary burdens. In this light, the starting point for OECD’s work on trade–related regulatory reform has been recognition of the importance of good regulatory practice (GRP) at national level for achieving and benefiting from open markets. A progressive effort has been undertaken to refine the understanding of GRP through country peer reviews of regulatory reform. 
In addition there has been co-operation with APEC for several years through a series of discussions focusing on country experiences. APEC and the OECD jointly developed and approved in 2005 an integrated checklist for self assessment of GRP. The different strands of this work fed into the development of the OECD Guiding Principles for Regulatory Quality and Performance, which were endorsed by the OECD Council in 2005.


Through the analysis of national experience with regulatory reform, a conceptual framework has been refined for assessing Good Regulatory Practice (GRP) that enhances openness of markets to international trade and investment. The goal of this conceptual framework is to contribute to better understanding of how countries can achieve their domestically-set regulatory goals in ways that are efficient and are coherent with the attainment of other policy goals. The conceptual framework is based on six principles of efficient regulation that have been identified in OECD discussions as key elements for assessing the implications of regulatory practice on market openness. These principles in fact underpin the smooth functioning of the WTO, especially the TBT/ SPS Agreements and the GATS:

· Transparency;

· Non-discrimination;

· Avoidance of unnecessary trade restrictiveness;

· Use of internationally harmonised measures;

· Streamlining of conformity assessment procedures;

· Integration of competition principles. 

Emerging orientations for GRP with respect to these principles are briefly discussed below and summarised in Box 1. Work is continuing in all these areas.

Transparency and market openness


A core transparency issue is for traders to know what the rules are and where to find them. This is especially relevant for new market entrants, who may be confronted not only with different regulatory content, but also with a different regulatory culture and administrative framework. 

Information on existing and prospective rules


Existing rules must be systematically available through widely accessible channels, at minimum cost. The country reviews highlight best practice through systematic publication of detailed information using both online and traditional print media. Consolidated information about existing rules is increasingly available online, often complemented by the websites of individual ministries and others. 

The availability of prospective new rules is less consistent, and approaches vary more between countries. Some countries communicate new proposals in a printed government register or bulletin, backed up by an online version with search facilities.


Consolidated databases for existing and prospective rules at subcentral levels of government remain rare. 


This aspect of transparency is also greatly enhanced through well functioning enquiry points. The best of these feature skilled and knowledgeable personnel, fast turnaround times, and optimal use of technology such as e-mail auto responders.


One-stop electronic portals and gateways, designed to allow the user access to a wide variety of further information from a single starting point, are increasingly widespread. Putting information on the web sets the scene for online consultation processes which facilitate involvement in the process and extend its potential reach to more stakeholders, and online business and citizen administrative transactions. 

Clear, open and simple procedures in making and implementing rules


Participation in rule-making for domestic and foreign stakeholders alike depends on clear and predictable processes that are well explained so that stakeholders can see where and how they might be involved. Codifying these processes is another best practice. 


GRP to ensure clear and effective rules usually includes systematic review of existing stocks of legislation and the rigorous vetting of new draft rules. 

Public consultation


Some countries have practiced public consultation for a long time, including “notice and comment” procedures that can start well before a rule is drafted. But even where the concept is embedded in principle, the quality of the process can vary, from countries where it is fully transparent, well-organised, highly accessible, well-timed, and with clear lines of accountability, to others where there is wide discretion over the process. Clear guidance to regulators can help to streamline approaches where this is necessary. Where there is no embedded commitment to formalised systems, informal consultations usually exist but are only partially effective in meeting the goal of ensuring that stakeholders’ voices have been well heard. But informal systems may be a stepping stone of experience toward more rigorous systems, and they may also provide needed flexibility in reform efforts, as well as rapid responses, especially in small countries.


Two trade-related areas that are sometimes assessed for the application of transparency are standards-development and government procurement. 

Non-discrimination


In most countries, specific commitments to the principle of non-discrimination are based on Most Favoured Nation (MFN) Treatment and National Treatment (NT), and flow from WTO membership. Responsibility for ensuring implementation of WTO agreements, including on non-discrimination, typically lies with the trade or economic ministry, sometimes complemented by intergovernmental mechanisms. Some countries make efforts to encourage the respect of non-discrimination as a principle by national regulators, which may lack legal force but should not be dismissed as unimportant for the shaping of regulatory culture. Countries tend to be generally vigilant about implementation of WTO agreements as disrespect can be, and often has been, caught by the WTO dispute settlement system. Exceptions to the principle of non-discrimination (MFN exemptions and exceptions to NT) tend to be narrowly defined. MFN exemptions are subject to removal by a certain date, and NT exceptions are subject to a progressive liberalisation under the GATS. Overt discrimination is therefore at least disciplined by transparency, via notification.


Overt discrimination may be rare but there are often perceptions of de facto discrimination or rules that may have a discriminatory effect on foreigners. Important areas of national regulatory frameworks which can raise this kind of problem are covered in the chapter on regulatory quality. Examples can sometimes be seen with respect to public procurement and self regulation by industrial associations. De facto discrimination may also simply result from inadequate vetting of regulatory proposals and a lack of awareness in the regulatory culture of the need to develop trade-friendly regulation. 


In addition, while regional and multilateral trade liberalisation are basically complementary, this complementarity depends on how they are given effect in practice. Best practices for “open regionalism” include a high level of political commitment, willingness to multilateralise at least some of the preferences granted in the regional context, active participation in multilateral trade liberalisation initiatives, transparent management of regional agreements, and the availability of avenues for the pursuit of complaints.


With respect to foreign direct investment and foreign ownership, there has been a positive general development in attitudes. Most OECD countries maintain some nationality- based restrictions on foreign investment, typically in the form of foreign ownership restrictions in key sectors such as telecommunications. Some countries also regulate investment through the use of notification and review provisions. However the mood has changed overall, from heavy scrutiny to more liberal policies seeking to attract investment in an era marked by the relative scarcity of global investment resources, and even competition to attract investment based on various incentives. 

Avoidance of unnecessary trade restrictiveness


Key issues picked up under the market openness perspective include the effective deployment of RIA
, and the reduction of administrative burdens on business. 


Many OECD countries rely on regulatory impact analyses to avoid unnecessary trade restrictiveness. RIA can provide policy makers with information that enables them to choose among the array of equally efficient regulatory alternatives available for attaining a particular regulatory objective the one that causes the least distortions to trade. Administrative simplification is a crucial from the market openness perspective, because even when international players in principle encounter the same administrative requirements as domestic players, the administrative burden deriving from it can be higher in their case. Firms that operate in a variety of markets will find it more difficult and costly to collect information, understand and comply with administrative requirements that differ from country to country.


The simplification and harmonisation of international trade procedures offers another important tool for governments to minimise unnecessary trade restrictiveness. Procedures relating to customs clearance can often impose significant delays and costs on traders. Regulatory reform covering this area intends to reconcile the efficient pursuit of different social and economic objectives (such as revenue collection, health and safety protection and prevention of illegal practices) with a simplified way of doing business, streamlining documentary requirements and accelerating product clearance.


Better communication between trade and regulatory officials needs to be promoted by senior levels of government and the political leadership. Trade policy bodies are more likely to weigh in during policy development, rather than later in the day-to-day business of rule-making. More proactive involvement at all stages, especially through RIA, might be expected to make a positive difference in ensuring that the trade perspective is taken into account. Working level relationships between trade and regulatory authorities (including competition authorities and sub-central levels of government) could also be strengthened. 

Use of internationally harmonised measures


There are two aspects: reliance on international standards as the basis for domestic regulati9ons and acceptance of foreign measures as equivalent to domestic measures, even where these may differe, as long as measures meet the underlying regulatory objective. Both these principles are enshrined in WTO rules yet their practical application is inconclusive. 

Streamlining conformity assessment procedures


Approaches to streamlining conformity assessment, so as to avoid unnecessary duplication of requirements, vary considerably across the OECD. This area is highly country and situation specific. 


Mutual recognition of the results of conformity assessment procedures has been a high growth area, and the subject of considerable negotiations. A web of mutual recognition agreements is currently under negotiation or at the implementation phase. It can work well where there is a basic complementarity in regulatory approaches, a necessary ingredient of success. It also depends critically on successful implementation, which requires a long further phase of confidence building and information exchange. 


The use of suppliers’ declarations of conformity is seen by some as a particularly promising approach offering greater flexibility in meeting conformity assessment requirements. This approach relies heavily on a mix of professional integrity, mutual trust, and a willingness by the firm to accept full risk if problems arise. 

Application of competition principles


Anticompetitive practices of private firms can present difficulties for the efficient functioning of international markets.  Some of these practices include hard core cartel conduct, abuses of dominant position, or attempts to monopolise a given market.  These activities can restrict market access by seriously undermining the efforts of firms to enter new markets.  For this reason, a commitment to sound competition principles is crucial in providing the appropriate conditions for genuine market openness.


The application of competition principles has been tested in the country reviews against two criteria: overall commitment to the vigorous application of competition principles from an international perspective, and in particular through the existence of open, effective complaint procedures, and (as an outcome of the former) effective access to domestic economic activities.

	Box 1. Illustrative good regulatory practices for fostering market openness

· Transparency and Openness of Decision-Making

· Systematic public availability of information

· Clear, simple procedures for making and implementing rules

· Systematic reliance on public consultation

· Clear, open, effective appeals procedures

· Efforts to ensure transparency in particular areas

· Non-Discrimination

· Narrow exceptions in practice (overt discrimination such as nationality-based restrictions)

· Contestable markets for government procurement

· Explicit lead responsibility for ensuring implementation of WTO obligations

· Extent of awareness and efforts to avoid de facto discrimination

· Demonstrated commitment to open regionalism

· Liberal policies toward foreign ownership and investment

· Avoidance of Unnecessary Trade Restrictions

· Use of RIA with due attention to trade effects when making regulations

· Demonstrated efforts to favour trade-friendly regulatory approaches

· Simplification of administrative requirements 

· Use of Internationally Harmonised Measures

· Reference to international standards as the basis of national standards and domestic regulations

· Systematic monitoring of efforts to use international standards

· Acceptance of foreign measures as functionally equivalent

· Streamlining Conformity Assessment Procedures

· Demonstrated flexibility towards use of alternative approaches for avoiding duplicative conformity assessment procedures

· Establishing market confidence through accreditation mechanisms

· Efficient functioning of conformity assessment bodies, possibly on a competitive basis

· Application of Competition Principles

· Open, accessible complaint procedures for challenging regulatory or private actions which may impair market openness
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� 21 OECD countries have so far been reviewed (Canada, Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Japan, Korea, Mexico, Netherlands, Norway, Poland, Spain, Switzerland, Turkey, United Kingdom, United States) and one non-OECD country (Russia); others are under way.


� Considerable work has been undertaken at OECD on RIAs, and a new exercise has begun in 2006, among other things to examine more closely experience with assessing trade and investment effects. 
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