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WP. 5 Forum agreed on Cuidelines on Inproving the |Inplenentation of
Conpetition Rules in the Transition Econom es.

The BOT Group has begun preparations of a “Negotiating Platformfor Public-
Private Partnerships” to assist civil servants in negotiating concession
contracts for infrastructure projects.

The Intellectual Property Goup will hold its first Consultative Meeting in
Estonia early in 2000.

WP.5 approved three Briefing Papers on New Fi nanci ng Techni ques for Trade
and | nvestnent.

WP.5 agrees that its next Forumw |l be on the subject of “Public-Private
Part nershi ps: New Concepts for Infrastructure Devel oprment”.

M. David Wnter, Chairman, will prepare for the next session of WP.5 a
docunent outlining a strategic vision for the future of the Wirking Party.
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| NTRODUCTI ON
1. The Working Party on International Legal and Commercial Practice held

its forty-eighth session in Brno, Czech Republic from 29 Novenber to
1 Decenber 1999.

2. The session was attended by representatives from Austria, Bulgaria,
Croatia, Cyprus, Czech Republic, Estonia, Georgia, Hungary, Kyrgyzstan
Latvia, Netherlands, Norway, Ronmania, Slovakia, Slovenia, Spain,

Swi t zerl and, Turkey, and the United Kingdom of Great Britain and Northern
Ireland. The European Commi ssion was al so represent ed.

3. The following United Nations body was al so represented: the United
Nati ons Conference on Trade and Devel opnent ( UNCTAD)

Item1 - ADOPTI ON OF THE AGENDA

4, The provisional agenda ( TRADE/ WP. 5/ 1999/ 3) was adopt ed.

Item 2 - ELECTI ON OF OFFI CERS

5. M. David WNTER (United Kingdom and M. Dorel COLODEI Cl UC ( Ronani a)
were re-elected Chairman and Vi ce- Chai rnman, respectively.

6. M Wnter inforned the Working Party that he would be willing to serve
for a further two years if that were to be its wish and that he would
devel op a proposal for the future organi zation and work of WP.5 in the
first half of 2000 for review by del egati ons and approval at the next
session. This proposal would include the appointment of an additional vice-
chairperson to better conformw th the practices of other UN ECE bodi es.

He woul d further propose that the new vice-chairperson becone the next
chairperson. At that point, the position of the second vice-chairperson
woul d be reserved for the past chairperson and he woul d assunme this
position. This procedure would ensure continuity and provi de additional
needed support to the nunerous, highly successful sub-groups which had been
established during the last few years. The proposal to be distributed to
WP. 5 nenbers would al so contain nore specific details about the
responsibilities of WP.5 bureau nenbers and the working group. In the
interim the Chairman wel comed comments from WP. 5 nmenbers with regard to
hi s proposal s and possi bl e nomi nations for the new vice-chairperson

Item 3 - FORUM ON RECENT TRENDS | N COVPETI TI ON LAWS AND THEI R | MPLI CATI ONS
FOR BUSI NESS I N CENTRAL AND EASTERN EURCPE AND THE CI S

Docunent ati on:

TRADE/ WP. 5/ 1999/ 1 Information Bulletin No.1

TRADE/ WP. 5/ 1999/ 14 I nformation Bulletin No.2

TRADE/ WP. 5/ 1999/ 4 Background Paper

7. An international Forumwi th the participation of the Mnistry of

I ndustry and Trade and the O fice for the Protection of Conpetition of the
Czech Republic, was held in Brno during the first day, and the first half
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of the second day of the session. Several private enterprises provided
financial support for the event. The Central European initiative (CEl) also
contributed support.

8. Around 120 persons attended this Forum the majority comng fromthe
public sector.

9. The Forum was organi zed in plenary sessions and in five working
groups. The discussions of the working groups and their recommendati ons,
whi ch were approved, are attached as annex 1 to this report.

10. The Working Party congratul ated the secretariat on the organi zation of
the Forum which had been a success, and acknow edged the contribution of
Bl P, which assisted the secretariat in its organization. The Wbrking Party
further expressed its pleasure at the |large nunber of experts from
Conpetition authorities who had participated. It welconmed the fact that the
Forum had created a network of public- and private- sector participants
willing to attend follow up neetings on the subject of conpetition. It
further recognized that this event had fulfilled a need for greater

di al ogue between the public and private sectors within the UN ECE regi on on
conpetition matters

11. The Working Party reconmended to the secretariat that the report and
the recomendati ons of the Forum should be transnmitted for information to
the next session of the Cormittee for Trade, |Industry and Enterprise
Devel opment and t he Economi ¢ Conmi ssion for Europe.

12. The Working Party requested that the secretariat publish the Forum
pr oceedi ngs.

Item 4 - GUI DE TO FI NANCI NG PRI VATE ENTERPRI SES AND TRADE

Docunent ati on:

TRADE/ WP. 5/ 1999/ 5 Leasi ng: Legal and Regul atory Aspects of Leasing
Operations with a View to Eastern Europe

TRADE/ WP. 5/ 1999/ 6 Use of Land as Security for a Loan

TRADE/ WP. 5/ 1999/ 7 The Options for International Dispute Resol ution

13. M. Neil Aitken, the author of TRADE/ WP.5/1999/7, presented the paper
“The options for international dispute resolution”. The Wbrking Party
congratul ated M. Aitken on his presentation and conmended the quality of
the paper. It requested comments from del egations prior to 1 March 2000 and
requested the secretariat to publish the paper as a separate briefing
paper. In addition, it requested that the two other papers presented to the
sessi on, TRADE/ WP. 5/1999/5 and TRADE/ WP. 5/1999/6, al so be published as
briefing papers.

14. M. Wnter proposed that an invitation to all nenbers of the Working
Party and other interested parties be sent, suggesting that further papers
relevant to this topic be sent to the secretariat for the consideration of
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the Working Party at its next session. He hinself, he announced, would
prepare a paper on corporate governance for the next session

Item5 - WORK OF THE SUB- GROUPS

(a) Build-Operate-Transfer (BOT) G oup

Docunent ati on:

TRADE/ | NFORMAL/ 1999/ 18 Public-Private Partnership for the Central European
Initiative: A New Concept for Infrastructure
Devel oprent

15. On behalf of its Chairwonan, Ms. Corinne Nanbl ard-Bouverot (France)
and M. M chael Dynacek (Czech Republic) of the Buil d-Operate-Transfer
(BOT) Group, reported that the Group had nmade excellent progress since the
| ast session of the Wirking Party. Anpong the G oup’s achievenents,

M. Dymacek noted the follow ng:

raising of funds to hire editors to finalize Part |l of the BOT

gui del i nes;

preparation of a document, "Public-Private Partnerships for
Infrastructure Devel opnent in CEl countries” with the financial
support of the Czech CGovernnment for a seminar at the CEl Summit in
Prague (both the seninar and docunment had been well received);
undertaki ng of technical assistance nmissions to the CI'S on concrete
proj ects;

writing of a negotiating platformon public-private partnerships for
Infrastructure for the Government of Bangl adesh that will be
available to all Governments after it has been finalized.

16. He further reported that, in cooperation with the United Nations
Econom ¢ and Social Commission for Asia and the Pacific (ESCAP), the G oup
woul d be holding a consultative neeting with the CGovernnment of Bangl adesh
from15 to 17 February 2000. He also said that the Group intended to
cooperate with the Mnistry of Transport of the Governnent of the Czech
Republic in investigating some proposed transport projects in March/ Apri
2000.

17. The Working Party wel coned the progress and the substantial output of
the Goup. It | ooked forward to the finalization and publication of Part |
of the Guidelines. It also requested the secretariat to undertake sone

m nor editing and then publish for wi der distribution, the docunment
entitled: “Public-Private partnerships for infrastructure devel opnent in
CEl countries”. It thanked the Chai rwoman of the Goup for her efforts in
fund-raising that had all owed the hiring of editors to finalize Part Il of
the Guidelines.
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(b) Real Estate Advisory G oup (REAG
Docunent ati on:
TRADE/ WP, 5/ 1999/ 10 Real Estate Advisory G oup (REAG Report
1998/ 1999
ECE/ TRADE/ 1999/ | NFORMAL/ 19 WP.5 Draft Programe for Real Estate G oup

REAG) Activities in 2000

18. The secretariat infornmed the Working Party that the recomendati ons
and policies of REAG had been well dissem nated through a series of

sem nars and Conferences throughout the year involving the Chairnan,

M. Robert Hall, and the secretariat.

19. The Working Party praised the work of REAG despite difficulties in
raising the funding for mssions. It then approved the work progranme
for REAG proposed by its Chairman and the secretariat in docunent
ECE/ TRADE/ | NFORMAL/ 1999/ 19 and as found in annex 2 to this report.

(c) Advisory Goup on the Protection and | nplenmentation of Intellectual
Property Rights for Pronoting |nvestnent

Docunent ati on:
TRADE/ WP. 5/ 1999/ 11 Report of the Inaugural Meeting held on 17 Septenber
1999, Pal ais des Nations, Geneva, Switzerland

20. The secretariat inforned the Working Party that the initial funding
for the work of the Group had been achi eved and the Advisory G oup would
hold a first consultative neeting in Estonia early in 2000. The Chairnman
noted that it was inportant for this neeting to achieve all its objectives.

(d) Expert Advisory Group to Consider Possible Revisions to the European
Convention on International Arbitration of 1961

Docunent ati on:
TRADE/ WP. 5/ 1999/ 12 Report 1998/ 1999

21. M. WIliam Pissoort (Belgium, Chairmn of the Expert Advisory G oup,
made a report to the Working Party on its progress, including the initial
findings fromthe questionnaire which had been sent to signatory countries
and arbitration institutions nom nated by UN ECE nenber Governnents. He
said that the replies had been encouragi ng and had proved to himthat there
was a | arge consensus on revising the Convention, including renoval of the
word “European” fromthe title, thereby enlarging the scope of the
instrunent. He informed the Working Party that the Group would neet in

Vi enna on 17 and 18 February 2000, hosted by the United Nations Comm ssion
on International Trade Law (UNCI TRAL), to consider the replies in nore

detail. Furthernore, he reported that the Group was exploring with the
Sout heast European Cooperative Initiative (SECI) how it could provide
assistance to participating States on inproving the legal, institutional

and business environnment for arbitration in the region.
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22. M. Wnter congratulated the Group on its inpressive start. He
suggest ed, however, that political support would be required before the
Group could begin work on substantive revision of the Convention and urged
the Group to bear in mnd the sensitivities of established bodies in this
area. He wel coned the Group’s efforts to provide technical assistance on
di spute resol ution.

Iltem 6 - OTHER BUSI NESS

(a) Measures against crime and corruption

23. The Chairnman inforned the Group that he had received a request fromthe
UN ECE Deputy Executive Secretary, M. Danuta Huebner, to explore the need
for a Code of Conduct or simlar instrunent to deal with the probl em of
crime and corruption in the region. Therefore, he proposed that a small
group of experts be established to report back initially on the need for
such an initiative in the Iight of work being done el sewhere by other

i nternational organizations, such as the Organisation for Econom c Co-
operation and Devel opnent (OECD) and the Council of Europe. He suggested
that the Group communicate by e-nmail and that he woul d consolidate the
responses and send these direct to the Deputy Executive Secretary.

Prof essor Lebedi ev (Russian Federation), Professor Wm Ti mrer mans
(Netherlands) and Ms. Birgit Thonson-Guth (Switzerland) agreed to be part of
this informal group, which was agreed by the Wirking Party.

(b) Future work

Docunent ati on
TRADE/ WP. 5/ 1999/ 13 Report of the forty-eighth session

24. The Working Party considered topics for its next Forum After sone

di scussion, it agreed to hold the next Forum on “Public-Private Partnerships
for Infrastructure Devel opnent in the UN ECE econonies “ and to ask support
fromthe UV ECE BOT Group in the preparation of this event. It also agreed,
in view of the large interest expected, to invite the secretariat to request
hel p from an outside conference organizer.

(c) Dates of future neetings

25. It was agreed that the forty-ninth session, which would include the
hol ding of a Forum would take place from4 to 6 Decenber 2000.

Item 7 - ADOPTI ON OF THE REPORT OF THE FORTY- El GHTH SESSI ON

26. The Working Party adopted its report of the forty-eighth session,
subj ect to approval of the final text by the Chairman.
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Annex 1

RECOMVENDATI ONS OF THE WP. 5 FORUM

NEW TRENDS | N COVPETI TI ON LAWS AND THEI R | MPLI CATI ONS FOR BUSI NESS | N THE
COUNTRI ES OF CENTRAL AND EASTERN EUROPE AND THE CI S
Brno, Czech Republic, 29 and 30 Novenber 1999

Participants identified the following new trends in conpetition policy and
practices as being particularly relevant in the ECE region:

Growi ng recognition by Governnments of the inportance of conpetition issues,
as they concern both EU candi date countries and non-EU candi date countries.

Conflicting pressures from business on Governnments: on the one hand
pressure to preserve subsidies; and, on the other, pressure to elimnate
anti-conpetitive practices - State aids, discrimnation, etc. both
nationally and locally in order to create a |evel and an equitable playing
field.

Evol uti on of conpetition and its various aspects (nergers and acqui sitions,
State aids, public procurenent, etc.) and the need by Governments to assign
to appropriate national bodies the responsibility to deal with issues, e.qg.
an anti nonopoly office, Mnistry of Finance, and to avoid overl appi ng
responsi bilities.

Potential for useful cooperation between various national conpetition
aut horities.

Overall need for coherent framework of international rules on conpetition.

WORKI NG GROUPS
State aids

The Working Group identified the need for conprehensive |egislation on State
aids in each country. There was a need, the Working G oup argued, for greater
discipline to control State aids at various |levels of public admnistration,

Il ocal as well as national. Control should also enconpass the different types
of aid, notably indirect aid (tax breaks, etc.).

They agreed that such conprehensive legislation to ensure better discipline on
the use of State aids should enshrine the follow ng principles:

State aids control should be decentralized to the appropriate authority,
even if final control should be done at national |evel

The State aids monitoring authority should be as i ndependent as possible to
avoid political |obbying and interference. There is a need to protect the

i ndependence of this authority by providing it with the appropriate
institutional framework and powers. Governments should give the
authorities responsible for conpetition clear and open support to protect
their independence.

State aids to attract investnent can be counterproductive and of doubtful
value in the use of scarce public resources. There should be a clearer
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comm tment from Governnents to cooperate in the use of State aids for
i nvest ment pronotion, particularly to avoid unhealthy conpetition

Annex 1

At the same tine, sone participants of the Wrking G oup argued that there
could be a need in certain cases (specific sectors, transition economy, etc)
to allow enterprises to have sone market domi nance as an incentive for

i nnovation. Public-private partnerships in infrastructure projects, based on
concessions, also should not be underm ned by new trends in conpetition | aw
and practice.

Finally, the Working Group suggested that EU Accession countries should

endeavour to harnonize their legislation in this area.

Mergers and acquisitions (M8As): Deregul ation of natura
nonopol i es and public utilities

The Working Group noted that nost countries of the region have small markets
in transition and are vulnerable to unregul ated M&A activity. They are keen to
join the EU market, and wi sh to adopt harnoni zed conpetition rules that wll
support that process.

It argued that because of their small size, there is a need to address the
probl em of market size (econom es of scale) and for countries to control anti-
conpetitive mergers. Sone countries only have notification obligation for
mergers, but powers to control themw |l come, for nost, in 2000 when the | aw
is amended to that effect. Those countries that have merger control have
difficulty in prohibiting a nerger. Rather, they will authorize it provided
certain obligations are fulfilled (e.g. to repeal a |ong-term exclusive supply
agreenent, or an exclusivity contract, or to divest a particular branch or

pl ant).

It further observed that it is necessary (and difficult) to define the

rel evant market, the different thresholds (turnover and market share in nost
countries); establish pre and post-nerger notification systens, and the
difficulty to make changes in an entity and its operations once a nerger had
al ready taken pl ace.

As concerns the role of the competition authorities and anti-nmonopoly offices,
the Working Group argued that there is a need for: consistency in decision-
maki ng; for the conpetition authority to send a clear message to enterprises,
transparency in | aw enforcenent; publicity regarding decisions and the
preservation of confidentiality; and, finally, for international cooperation
as markets becone nore and nore gl obalized.

Publ i ¢ procurenment

The Working Group argued that the key issue is to persuade Governnents to take
open public procurenment seriously, bearing in nmind some of the benefits
realized from open public procurenment practices.

Rel ated to this issue is the need for Governments to assign responsibility and
conpetence for public procurement to specific departments. When responsibility
is passed fromone nmnistry to another or divided anbng bodies with sonetines
conflicting objectives there is no certainty on policy and responsibility is
shifted too easily.
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The Working Group observed that it is extrenely inmportant to envi sage an
adequate system of remedies that are easily understood and properly used.

Busi ness shoul d be encouraged to take recourse and purchasing authorities must
be aware that they can be chall enged under effective procedures. This wll
help to instill confidence in the system
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Government officials who are new to public procurement but who have a
responsibility for | arge budgets need training and guidelines, the Wrking
Group argued, to help themin their jobs. This can help to avoid difficulties
in inmplementation, can increase confidence and al so cut down the nunber of
queries and chal |l enges which are brought on very small procedural points.

Several del egations wanted to neet their peers in other jurisdictions — the

exchange of views and experiences is extrenmely valuable to those who have to
i npl enment procurenment systens.

Har noni zati on of conpetition legislation with that of the EU

At an institutional level, the Wrking Goup argued that there is a need for a
conti nuous and permanent process of harnonization of aws to EU conpetition
| aw (novi ng target phenomenon).

There is also a need, the Wrking Goup argued, to inprove the efficiency of
the institutional nmechanism There are, however, the Working G oup observed
reasonabl e provisions to nmeet the legal requirenents fixed by European
authorities. Menmbers of the Group agreed that further efforts were required to
i ncrease the independence of the conpetition authorities, to renmove them from
political influence.

The Working Goup also saw a need for long-termtraining for civil servants
and judges. It further agreed that a conpetitive culture is required not only
at the governmental |evel but also at the business |evel. Many donmestic
conmpani es do not understand the inportance of conpetition |aw and practice and
the authorities need to undertake advocacy programmes to rai se awareness. The
private sector needs transparency and reasonabl e inplementati on of conpetition
l egislation that is predictable and stable. In particular, there is a need for
transparency in terns of access to files and to information provided by the
aut horities.

It al so observed that there was a need to answer the question: who defines
conmpetition policy? Does the conpetition authority have a role?

It concluded that nore technical assistance was required frominternationa
or gani zati ons.

Recommendat i ons:

Participating States called for annual technical follow up nmeetings of

Eur opean conpetition authorities focusing on the issues nentioned above, i.e.
state aids, nmergers and acquisitions, harnonization of legislation to EU
norms, and public procurenment, organized by appropriate organizations, such as
the United Nations Economi c Commi ssion for Europe, the United Nations
Conference on Trade and Devel opment, the World Trade Organization, the

Organi sation for Econonic Co-operation and Devel opment and the Central
European Initiative.

The objective of these neetings will be to neasure progress, assess needs and
provi de, where appropriate, support for ongoing activities. These activities
will inprove the capability of the national conpetition authorities in dealing
with multiple issues and encourage the international cooperation of officials
from conpetition authorities who share the sane problems, challenges and
experiences.
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The invol venent of private conpanies, international experts and firm wll be
necessary for the full inplenentation of this progranme. It is essential to

hear their views in the process.
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It is also inmportant to use the experience of central European conpetition
authorities in providing assistance to countries of the former Soviet Union

A group of officials / delegates fromthe nmeeting could be contacted to act as
a planning group for such an event, involving some of the follow ng countries
who were represented in Brno e.g. Austria, Bulgaria, Croatia, Cyprus, Czech
Republic, Estonia, Georgia, Hungary, Kyrgyzstan, Norway, Romania, Slovakia,
Spai n and Tur key.

The group woul d undertake its preparatory work in cooperation with the UN ECE
the EU and UNCTAD. The Central European Initiative, through its newy
established Investnent Facilitation Unit in Trieste, could be considered as a
possi bl e vehicle to inplenment the progranme.
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DRAFT PROGRAMVE FOR
REAL ESTATE ADVI SORY GROUP (REAG) ACTIVITIES I N 2000
( ECE/ TRADE/ | NFORVMAL/ 1999/ 19)

Since its establishment in 1997, the Real Estate Advisory G oup (REAG has
achi eved a consi derable amount in terns of raising awareness, in both the
public and private sectors, with regard to the inportance of a wel
functioning real estate market to a country’'s overall econonmy. The attention
of REAGin this respect has been directed principally to enmergi ng economes in
central and eastern Europe and former CI'S countries.

Bearing in m nd the above, the secretariat and Chairperson of REAG propose
the following activities for the year 2000:

. WVORKSHOPS

. Organi zation of a joint UNVECE - FEDRE workshop on the regional aspects of
the ECE's trade and investnment work in transition econom es. FEDRE is the
“Fondati on pour |’ Econonie et |e Dével oppenent Durable des Régi ons
d’ Europe” and they would fund the participation of a sel ected nunber of
participants fromregions in transition econom es. The workshop woul d dea
predonmi nantly but not exclusively with real estate issues in transition
econonmies. In all areas enphasis would be placed on topics of particular
interest to regions and nunici pal Governnents including |ocal institutions,
the education of real estate professionals; codes of conduct and val uation
standards. The European Soci ety of Chartered Surveyors has al ready agreed
to provide one or nmore speakers for this event. The workshop would be held
in Geneva during one and a half days in March 2000.

. Organi zation of a neeting in CGeneva (May 2000, 1 day) anong internationa
organi zations active in real estate business (European Union, Wrld Bank
EBRD, Gernman Mrtgage Bankers Associ ation, Anerican Insurance Institute,
Ameri can Mortgage Lenders Association, Central European Real Estate
Associ ati ons Network, Smthsonian Real Estate Institute and | eadi ng gl oba
private sector bodies interested in real estate matters in the region). The
purpose of this neeting would be to ensure that all of these organizations
are aware of what the others are doing and, where appropriate, to encourage
cooperation, joint projects and/or a coordi nated approach. A questionnaire
woul d be distributed to all of the invited organi zations requesting
i nformati on about their activities in support of well-functioning rea
estate narkets in transition econonies. The replies would then be published
in a “guide” to these activities which, subject to avail able resources,
coul d be updated on a regul ar basis.

. Organi zation of a Real Estate Forumin Geneva (Septenber/COctober 2000).
This could be done in cooperation with the European Society of Chartered
Surveyors. The goal would be to bring together nmajor public and private
players in the real estate business and to bring themup to date with the
nost recent devel opnents and opportunities in transition economes. This
woul d al so be used as an opportunity to pronote participation in and
fundi ng of REAG activities, in particular via the presentation of a node
proj ect.

1. OTHER ACTIVITIES
. Revi ew standards for valuation and, in particular, those devel oped by the

Eur opean Group of Valuers' Associations (TEGOVA) in London in order to
devel op a recomendati on and a programe for pronoting the adoption of
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val uation standards in central and eastern Europe. The result of this work
woul d be presented to the year 2000 neeting of the Working Party.




