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1.

The principles of interpretation

It is generally accepted that the interpretation of regulatory or legislative provisions can be
made from four different perspectives: literal, historical, contextual and purposive.

a)

The literal interpretation

A legal provision is, first, interpreted literally, that is, by the application of common sense.
It should be remembered that, in the instant case, the legal provisions are issued in three
official languages (English, French and Russian). The three languages carry the same
weight.
In relation to the powers and jurisdiction of the Executive Board, the English version of
Art.10 of Annex 8 to the TIR Convention states that the Executive Board (TIRExB) shall:
-

Supervise the application of the Convention, including the operation of
the guarantee system, and fulfil the functions entrusted to it by the
Administrative Committee.

-

Supervise the centralized printing and distribution to the associations of
TIR Carnets which may be performed by an agreed international
organization as referred to in Art.6.

-

Monitor the price of TIR Carnets.

According to various definitions, it is commonly accepted that the verb “to supervise”
means “to have the direction and oversight of the performance of others”. The verb “to
monitor” means “to keep track, systematically with a view to collecting information”.
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The two verbs are very close in meaning: “to monitor” adds a concept of time which is
less evident in the notion of “to supervise”: where a person “monitors”, he undertakes a
supervision over a certain period.
In French, the verbs “to supervise” and “to monitor” are translated, respectively, as
“superviser” and “surveiller”.
According to the definitions contained in the Robert dictionary, “superviser” means to
control (work) without entering into the details. “Surveiller” means to pay careful
attention (to work) in such a manner to determine if everything takes place as it should.
In Russian, the verbs are translated as “наблюдать” [nabludatj], контролировать
[kontrolierowatj] and “осуществлять контроль” [asuczestwlatj kontrol]. The first verb
means “surveiller” in the general sense of observing while the second and third verb mean
“carry out the control”.
In Art.1 bis, paragraph 2, of Annex 8 (“the Committee shall monitor the application of the
Convention”), the verb “monitor” is translated into Russian as “следить” [sleditj], which
means to monitor with a notion of taking care of the subject.
We should note that neither “наблюдать” [nabludatj], nor “следить” [sleditj] are
generally used in Russian laws relating to the role of an official authority because these
terms have a meaning that is, instead, not very formal. The Russian terms
контролировать [kontrolierowatj] and “осуществлять контроль” [asuczestwlatj kontrol]
underpin concepts of control and verification that are wider than the concepts of
“supervise/superviser” or the concepts of “monitor/surveiller”.
As a result, it should be noted that in the French and English versions the powers of the
Executive Board are not to go into the detail of the activities but rather to monitor in an
overall manner the smooth application of the TIR Convention. If some of the terms used
in Russian have a more marked control emphasis, it remains that the same
“monitor/surveiller” term is translated into two different Russian phrases which as well
refer to two different degrees of control. One of the two verbs used (“следить”) has,
instead, a notion of general monitoring and not control in detail.
More particularly, in relation to the monitoring (“to monitor”) of the TIR Carnets prices, it
must be emphasised here that the concept of “price monitoring” is clearly distinguished –
in practice, in economic and legal terms and historically – from price control.
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These two concepts are clearly different in practice. In Switzerland, as elsewhere, the
terminology (monitoring/price control) covers concepts that are clearly distinguished:
Contrary to price control, monitoring does not extend to the verification of the profit to the
economic entity monitored and, as a consequence, the monitoring of prices does not
extend to the verification of price structure 1 .
A number of examples are found in practice of price control, which includes control over
price structure 2 .
In light of the above, and taking account of the fact that the concepts of “contrôle des
prix/price control” are concepts that are well-known in the French and English languages
whether from an economic or a legal point of view, it appears certain that if the intention
had been to allow the Executive Board to go into detail – and, notably, go into the detail of
price structure – the English and French versions would not have been limited to “to
monitor” or to “surveiller” but would have been: “control the price of TIR Carnets” and
“contrôle le prix des Carnets TIR”.
Having regard to the above explanations, the literal interpretation of the legal provisions
excludes the jurisdiction of the Executive Board over the price structure of the TIR
Carnets because if that had been the intention, the English and French legal provisions
would have definitely used “control/contrôle”.
The monitoring, respectively the supervision, is limited to general information enabling
the Executive Board to exercise its powers.
Lastly, it should be noted that the role of the “Commission de Contrôle” [Executive
Board] is, contrary to its French title, specifically not one of “control”: nowhere in any
legal provision concerning the Board is it stated that its powers go as far as “control”.
The “Commission de Contrôle” is not an “Audit Board”.

1

For example Benoît Carron: “The market systems regime, from public to competition law”, 1994, p. 37
See, for example, in France: “Where the market provides a cost price control, the holder is required to
communicate to the member of the public the elements making up that cost price”; see, also, by way of
example, the judgment of the American Supreme Court in the case of Tully v Mobil Oil Corporation, 455
US 245 (1982): “The anti pass-through provision is clearly a price control measure (…) this objective is
certainly not an exercise of a taxing power but a police power affecting price structure of petroleum
products”.

2
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Moreover, its name in English (“TIR Executive Board”) and in Russian
(“Исполнительный совет МДП”) correctly reflect its powers: it is only an executive
office which takes its powers from the Administrative Committee, which has within its
jurisdiction only the monitoring (and not the control) of the smooth application of the
Convention 3 . We will return to this point in the contextual interpretation.

b)

The historical interpretation

From 1995, work had been undertaken by a UNECE working group to fundamentally
review the TIR Convention. That work enabled the adoption of a new TIR Convention in
2002, which provides new provisions that came into force on 12 May 2002.
Those new provisions aim, in particular, at specifying and clarifying “the legal and
administrative responsibilities of [….] the International Organisation, [which becomes]
responsible for the organisation and efficient functioning of the international guarantee
chain 4 .
There cannot be responsibility without autonomy. The necessary counterpart to
responsibility is, specifically, the independence of whoever takes his decisions and who,
as a result, must be able to assume his responsibilities.
If the Executive Board’s powers extended to the control, even the modification, of price
structures (even to extent of verifying the cost of printing the Carnets, the salarial costs,
the general costs and the insurance premiums 5 ), it is clear that the International
Organisation would have no more margin in which to operate and that, as a result, it could
never be responsible for anything, as everything would be decided, down to the smallest
details – such as the printing or general costs – by the Executive Board.
In light of this historical interpretation and the fundamental amendments made by the
2002 review, it appears certain that the Executive Board must be restricted to general
information and an overall verification. If not, the fundamental principle of the

3

Article 1 bis, Annex 8 to the TIR Convention
TIR Handbook p.3; Article 6, paragraph 2 bis, of the TIR Convention
5
As suggests the Secretary’s note of 5 June 2007
4
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responsibility of the International Organisation – a new and important principle retained in
the new TIR Convention of 2002 – would become a dead letter.
Again, it can be seen that the interpretation of the legal provisions excludes the Executive
Board from carrying out investigations or verifications in detail or on price structure.

c)

The contextual interpretation

The contextual interpretation enables an interpretation of certain provisions by comparison
with the overall legal provision and/or by comparison with other, related, legal provisions.
It has already been noted above that the Executive Board’s powers are those that are
delegated to it by the Administrative Committee.
According to the TIR Convention 6 , it is the Administrative Committee which created the
Executive Board, the latter operating as a subsidiary authority that, on behalf of the
Administrative Committee, carries out the tasks conferred on it under the Convention and
by the Administrative Committee.
The Administrative Committee has the task and role of monitoring the application of the
Convention 7 and supervising, via the Executive Board, the Convention’s application on a
national and international level 8 .
Clearly, the Administrative Committee has only the overall monitoring and supervision of
the smooth application of the Convention. It does not have the role of going into detail or
giving instructions. The Executive Board, which is only a subsidiary authority created by
the Administrative Committee, cannot have powers that are wider than those of the
Administrative Committee which created it.
It can be seen, here too, that the Executive Board cannot demand to know the details, and
should be restricted to overall and general information enabling the monitoring and
supervising of the smooth application of the Convention.

6

Article 58 ter
Article 1 bis of Annex 2 to the TIR Convention
8
Article 1 bis, paragraph 3, of Annex 8 to the TIR Convention
7
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Other texts enable a better definition of the duties, responsibilities and powers, in
particular the “TIR Handbook” published by the Economic Commission for Europe 9 , and,
especially, the Agreement.

The UN’s TIR Handbook:
Pages 32 and 33 of the Handbook, which set out in detail the role and responsibilities of
the Executive Board, should be noted in particular.
Those pages state, notably, that the Executive Board (TIRExB) should ensure the
conformity of the three official languages of the Convention and its Annexes …
In respect of the functioning of the guarantee system, the TIRExB must “supervise its
functioning”. To that end, the TIRExB requests the International Organisation to “furnish,
on an annual basis, global data of the number of claims lodged, paid or pending”.
It can be seen, here also, that, according to the TIR Handbook published by the Economic
Commission for Europe, that it is the overall number of claims that the TIRExB requires
on an annual basis. And not the detail of the claims lodged, paid or pending.
In respect of the monitoring of the price of the TIR Carnet, the Handbook restricts itself to
pointing out that it is a “sensitive issue”.
The TIR Handbook gives detailed explanations on the role and responsibilities of the
International Organisation (currently the IRU) in pages 30 and 31, which state, notably,
that the International Organisation must:

9

-

“Administer the TIR guarantee system and provide competent bodies, on a
yearly basis, with global data of claims lodged, paid or pending.”

-

“Provide the competent authorities with statistical data on the number of TIR
Carnets distributed to each Contracting Party.”

-

“Provide the TIRExB with details of the issuing prices implemented by the
International Organisation for each type of TIR Carnet.”

8th edition, revised
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Here again, it can be seen that, according to the TIR Handbook published by the
Economic Commission for Europe, the tasks and responsibilities of the International
Organisation in respect of the Executive Board are to give it statistics, the overall number
of payment claims made under the guarantee system and the prices implemented, for each
type of TIR Carnet (and not the price structure of the TIR Carnets).
The TIR Handbook, an official document issued by the Economic Commission for
Europe, clearly confirms that the International Organisation does not have to send details,
in particular of the price structure.

Agreement between UNECE and IRU of 6 October 2005
This Agreement was approved by the Administrative Committee on 4 February 2005.
The obligations and duties of the International Organisation are clearly detailed and are
unambiguous.
The International Organisation undertakes:
-

To provide the competent body(ies) of the TIR Convention, on a yearly basis,
with global data of claims lodged, paid and pending.

-

To provide (…) with statistical data on the number of TIR Carnet distributed.

-

To provide TIRExB with details on the issuing price by the IRU of each type
of TIR Carnet”.

It is, of course, on those bases that the Agreement with the International Organisation was
reached. The Administrative Committee approved it in its decision of 4 February 2005. It
is difficult to understand the reasons why, two years later, the TIRExB seeks to
fundamentally alter the clear and precise terms of the Agreement agreed to on 6 October
2005.
Clearly, the IRU should give only overall and statistical information. In respect of the
price of TIR Carnets, the IRU should give only the price of the Carnets for each type of
TIR Carnet. Obviously, the claims for obtaining detailed information on the printing costs,
general costs, salarial costs or the price structure are clearly outside the recently agreed
Agreement approved by the Administrative Committee.

d)

The purposive interpretation
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The purposive interpretation enables the interpretation of provisions in light of their
purpose.
It has already been noted above that the French name “Commission de Contrôle” is
misleading. The Board has no controlling role. It is simply a mouthpiece for the
Administrative Committee, which has the task and role only of overall supervision of the
smooth application of the Convention.
It is also noted above that, in 2002, the TIR Convention was fundamentally amended to
give significant powers and responsibilities to the “International Organisation” (in the
instant case, a Swiss private law association: the IRU).
The IRU holds a central role in the TIR Convention system, which aims at facilitating the
international transport of goods at the lowest possible cost.
The IRU, pursuant to its constitution and as a result of the extent of its responsibility and
guarantees given vis-à-vis its members, must base its TIR activity exclusively on
solidarity and mutual insurance. It is exactly those aspects which ensure the operation of
the chain of guarantee and, overall, to maintain the most favourable economic conditions
and in particular the lowest prices for the various TIR Carnets.
Obviously, certain places and certain countries are more “at risk” than others. If the costs
per country or per type of risk had to be evaluated and published, the overall system would
be under threat or, at least, it would rapidly lead to a breakdown in the fundamental
principle of solidarity on which the functioning of the guarantee system supplied by the
IRU is based. The solidarity and mutual insurance principles would, therefore, count for
nothing. Lastly, the details would enable the identification of “black sheep”, the
distinction between the “good” and the “bad”, those that have an increased risk compared
to others and it is the very functioning of the TIR Convention system and its advantages
which would be at risk.
Here again, aside from the literal, historical and contextual interpretations, the purposive
interpretation enables the conclusion, without hesitation, that, to ensure the system is
maintained in the future, the International Organisation should furnish only overall data
and statistics to the Executive Board to enable the latter to exercise its powers, which are
restricted to the general and overall monitoring of the smooth application of the
Convention.

The literal, historical, contextual and purposive interpretations – and the provisions of the
TIR Convention itself – show that the Executive Board can only request from the
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International Organisation overall statistical and general information enabling it to
exercise its powers.
Consequently, the Executive Board should not be required to obtain details of the price
structure, salarial costs or operating costs of the International Organisation from that
organisation, nor its overall costs and even less the costs of producing the TIR Carnets or
insurance premiums.

2.

The breach of the data protection, confidentiality and competition regulations

The UNECE-IRU Agreement specifically retains the data protection, confidentiality and
other principles which should at all times be complied with:
IRU shall “provide, at the request of the TIRExB, full and complete information on
the functioning of the TIR System, provided such request does not infringe
legislation concerning confidentiality, data protection, etc; in case such
information cannot be given, IRU will specify the legal provisions or other reasons
prohibiting the exchange of information” 10 .
The IRU is a Swiss law legal person. Legally, it is a Swiss law association. It is an entity
which has a separate legal personality.
Consequently, even if it is called the “International Organisation” in Annex 8 to the TIR
Convention, the IRU remains a Swiss law association subject to Swiss law. The IRU is

10

UNECE-IRU Agreement, figure 2
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independent from the Administration Committee and the Executive Board, which are, as a
result – from a legal point of view – third parties with respect to IRU.
An association, like any other Swiss legal entity, benefits from protections linked to
business confidentiality.
Even if the IRU is a non-commercial association, it still benefits from the provisions
protecting the confidentiality of its business; notably commercial secrets.
Generally, a “commercial secret” means any information which might play a role
appropriate to the enterprise’s activity or its profit. The following are covered by
commercial confidentiality: the supply sources, client list, the organisation of the
enterprise, the calculation of prices 11 .
As a result, the price structure of the TIR Carnets or the details of the general costs are
part of IRU’s commercial secrets and are protected as such by the Swiss legislation.
A breach of commercial confidentiality is a criminal offence which is punished by Art.162
of the Swiss Criminal Code:
“A person who has disclosed a manufacturing secret or a commercial secret
which he was required to keep under a legal or contractual obligation,
A person who has used that disclosure for his own benefit or for that of a third
party,
Will, on a complaint, be punished by imprisonment for a maximum of three years
or a pecuniary penalty”.
As a result, the disclosure of a commercial secret concerning, notably, price structure
will constitute a criminal offence under Swiss law.
The third party who uses the secrets thus protected and disclosed will also be
punishable. In the instant case, it should be remembered that the TIR Executive Board
is a third party.
Moreover, according to Art.273 of the Swiss Criminal Code:
“A person who has sought to discover a manufacturing or business secret in order
to make it available to a foreign official or private organisation or to a foreign
private enterprise, or to their agents,

11

Federal Court Order (ATF) 118 I b 559; 109 I b 56; 203 IV 284; Marcel Alexander Niggli and Hans
Wiprachtiger, Basler Kommentar, Criminal Code (Switzerland) II ad Art.162 no. 11 and the orders cited.
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A person who has made available a manufacturing or business secret to a foreign
official or private organisation or to a foreign private enterprise, or to their
agents,
Will be punished by imprisonment for a maximum of three years or a pecuniary
penalty or, in serious cases, imprisonment of at least one year. In case of
imprisonment, a pecuniary penalty may also be pronounced.”
In 1989, the Commission of the European Communities sought information from an
organisation similar to the IRU. The Swiss Federal Department for Foreign Affairs
then intervened with the reminder that Art.273 of the Swiss Criminal Code punished
any person who discloses a business or manufacturing secret without the specific
approval of the persons having a sufficient interest in keeping an economic act secret.
In the same notice, the Federal Department for Foreign Affairs also considered that
the Commission of the European Communities’ request for information breached
Art.271 of the Swiss Criminal Code to the extent that it sought, in fact, the
performance of an official act within Swiss territory.
Having regard to the preceding observations, it is clear that:
•

The price structure is a commercial secret, as are general costs.

•

The forced disclosure of a commercial secret constitutes a criminal offence in
Switzerland.

•

In the instant case, and having regard to a very similar precedent (the request
for information by the Commission of the European Communities from a
Swiss entity), the measure can also constitute a breach of Art.271 of the Swiss
Criminal Code.

Lastly, it should be noted that the IRU has no guarantee that it will remain “the
International Organisation” described in Annex 8. The contract entered into with
UNECE ends on 31 December 2010 but it allows one or other party to end the
contract with a six-month termination notice.
If such a situation occurred, another entity or association could be appointed as the
“International Organisation”. If the confidential information, covered by commercial
or business confidentiality, must be communicated to the Administrative Committee
or to the Executive Board, that information – covering, notably, the calculation of

11
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prices and the price structure – would necessarily be used by the entity who would be
appointed to replace the IRU in its role as “International Organisation”.
According to federal law on unfair competition 12 , the use by a third party of the
outcome of work (for example, offers, calculations or plans) constitutes an act of
unfair competition.
The same applies to a person who, notably, uses or discloses manufacturing or
business secrets which he became aware of unlawfully 13 .
A person who deliberately makes himself liable for unfair competition will, on
complaint, by punished by imprisonment or a fine.
Lastly, having regard to the general legal principles in such matters, it should again be
clarified that the same conclusions should be drawn in the event of disclosure by the
Associations who are members of the IRU of their knowledge and commercial secrets.

******************

Geneva, 8 October 2007
[signature]
Douglas Hornung
Lawyer
Substitute Judge at the Geneva Court of Appeal

12
13

Article 5(a)
Article 6 of the Federal Law on Unfair Competition

