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THE DEPUTY JUDGE:  

 
1 The first issue I am going to deal with is permission to appeal on the substantive matter.  

I am going to refuse permission to appeal on the grounds that there is no reasonable prospect 

of success here, as, in my view, all the judgment does is apply well-known principles to 
a particular set of facts, and I can see no justification for my granting permission to appeal 

in those circumstances. 

2 The second set of issues that I have to determine today are in respect of costs, and in 
particular in respect of costs relating to POWCampaign (“POW”).  I have dismissed the 

claims in both cases for the reasons set out in the main judgment.  There are two issues as to 
costs: whether I should award two sets of costs at all, and whether I should vary the costs 

cap pursuant to CPR 45.  I am going to deal with the two sets of costs first, although, as has 
been pointed out to me, analytically it comes second.   

3 On the issue as to whether I should award DAL costs in respect of either claim, and 

therefore make two sets of costs against POW, in my view there is no justification to make 
a second set of costs orders in respect of either claim.  The tests for such an order are set out 

in Bolton MDC v Secretary of State for the Environment [1995] 1 WLR 1176.  I am not 
going to read a massive passage from it; the fundamental principles are that to justify 
a second set of costs there should generally be some separate matter in the litigation that 

needed to be advanced by the interested party or second defendant.   

4 In my view here, on the section 113 challenge (which was the principal challenge because 

the section 288 was wholly parasitic upon it), although of course DAL has a separate 
interest as the developer which it doubtless felt it needed to protect by being represented, it 
did not present any separate legal or evidential issues from those relied upon by Mr Beglan 

for the Council.  There was no factual issue which only or principally DAL could either 
make submissions on or produce evidence on; and there was no legal matter or legal 
submissions which concerned DAL specifically and which did not fall wholly within the 

remit of the Council’s submissions and evidence.  I do take into account the factors referred 
to on the factual similarity with Bolton, that it was a very large development and the 

importance of the outcome to the developers.  I accept that for DAL plainly this is their 
flagship, if not only, development and the outcome of the challenges will have a very 
significant impact on them.  But in my view, those factual matters do not in themselves 

justify the challenger here, POW, having to pay two sets of costs.  

5 Mr Turney’s submissions in writing for DAL highlight that POW’s campaign is targeted 

specifically at DAL’s interests, but that is the nature of a challenge which concerns 
a specific site and therefore will necessarily be focused on one developer.  The Council will 
also have been concerned about the wider impact of the challenges on their local plan, but 

that in itself involved considering the Dunsfold Aerodrome allocation and that part of the 
local plan, and seeking to defend the allocation through these cases.  Therefore, I do not 

think that there was any need for DAL to be separately represented for that reason, and I do 
not think that those facts justify a second set of costs.   

6 In respect of the section 288 claim, the position is, if anything, even more clear.  Ms Parry, 

who represented the Secretary of State, would have been in the position to argue all the legal 
and factual issues on the section 288. The fact that Mr Elvin by the order of counsel went 

first does not in any sense justify a second set of costs.  I do not think there are any separate 
legal or factual matters that make it justifiable to award a second set of costs on the 
section 288.  I therefore dismiss DAL’s applications for costs. 
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7 However, that leaves the issue of the costs cap under CPR 45.  This morning a jurisdictional 
issue was raised by Ms Hutton on behalf of POW, because she points to CPR 45.44 and the 

requirement in sub-rule (5) that an application to vary must, if made by the defendant, be 
made in the acknowledgement of service and provide the defendant’s reasons why if the 

variation were made the costs of the proceedings would not be prohibitively expensive for 
the claimant.   

8 In respect of the Council’s acknowledgement of service, I think it is reasonable to find that 

the issue as to variation was raised in the acknowledgement of service.  The issue in respect 
of both acknowledgements of service is that a precondition issue was raised as to whether or 

not POW, and Mr Lees (their witness) in particular, had complied with CPR 45 in terms of 
producing adequate evidence.  But I think it is clear from the Council’s acknowledgement of 
service that, even if that precondition had been met, they would have gone on to argue about 

the variation of the costs cap.  In any event, as Ms Hutton very fairly accepts, I can vary 
time for such an application to be made under CPR 3.1(2)(a), and  there would be no 

prejudice to POW in my doing so because they were given absolutely clear warning in 
correspondence that both the Council and the developer would seek to vary the costs cap. In 
particular I have been pointed to a letter from Mills and Reeve on behalf of DAL dated 

14 August 2018.  So, in summary, my view is that in respect of the Council there was 
actually no need to vary the time limit to allow an application to be made, but if there were 

such a need I would do so under CPR 3.1. 

9 I turn then to the issue of the variation of the costs cap.  In respect of both cases, POW seek 
a costs cap of £10,000 under the Aarhus provisions in CPR 45.41-45.45.  There is no dispute 

in these cases that they do fall within CPR 45.41 as Aarhus Convention claims.  The issue 
is, therefore, whether the court should vary the normal amounts set out in rule 45.43.  Rule 

45.44 reads as follows: 

“(1) The court may vary the amounts in rule 45.43 or may remove 
altogether the limits on the maximum costs liability of any party in an 

Aarhus Convention claim.  

(2) The court may vary such an amount or remove such a limit only on 

an application made in accordance with paragraphs (5) to (7) (“an 
application to vary”) and if satisfied that—  

(a) to do so would not make the costs of the proceedings 

prohibitively expensive for the claimant; and  

(b) in the case of a variation which would reduce a claimant’s 

maximum costs liability or increase that of a defendant, without the 
variation the costs of the proceedings would be prohibitively 
expensive for the claimant.  

(3) Proceedings are to be considered prohibitively expensive for the 
purpose of this rule if their likely costs (including any court fees which 

are payable by the claimant) either—  

(a) exceed the financial resources of the claimant; or  

(b) are objectively unreasonable having regard to—  

(i) the situation of the parties;  
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(ii) whether the claimant has a reasonable prospect of success;  

(iii) the importance of what is at stake for the claimant;  

(iv) the importance of what is at stake for the environment;  

(v) the complexity of the relevant law and procedure; and  

(vi) whether the claim is frivolous.  

(4) When the court considers the financial resources of the claimant for 
the purposes of this rule, it must have regard to any financial support 

which any person has provided or is likely to provide to the claimant.  

(5) Subject to paragraph (6), an application to vary must—  

(a) if made by the claimant, be made in the claim form and provide 
the claimant’s reasons why, if the variation were not made, the costs 
of the proceedings would be prohibitively expensive for the claimant;  

(b) if made by the defendant, be made in the acknowledgment of 
service and provide the defendant’s reasons why, if the variation 

were made, the costs of the proceedings would not be prohibitively 
expensive for the claimant; and  

(c) be determined by the court at the earliest opportunity.  

(6) An application to vary may be made at a later stage if there has been 
a significant change in circumstances (including evidence that the 

schedule of the claimant’s financial resources contained false or 
misleading information) which means that the proceedings would now—  

(a) be prohibitively expensive for the claimant if the variation were 

not made; or  

(b) not be prohibitively expensive for the claimant if the variation 

were made.  

(7) An application under paragraph (6) must—  

(a) if made by the claimant—  

(i) be accompanied by a revised schedule of the claimant’s 
financial resources or confirmation that the claimant’s financial 

resources have not changed; and  

(ii) provide reasons why the proceedings would now be 
prohibitively expensive for the claimant if the variation were not 

made; and  

(b) if made by the defendant, provide reasons why the proceedings 

would now not be prohibitively expensive for the claimant if the 
variation were made.  
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(Rule 39.2(3)(c) makes provision for a hearing (or any part of it) to be in 
private if it involves confidential information (including information 

relating to personal financial matters) and publicity would damage that 
confidentiality.)”  

10 I also refer to rule 45.42, which is headed “Opting out, and other cases where rules 45.43 to 
45.45 do not apply to a claimant”, which is the rule that refers to the evidence that a 
claimant needs to produce, and in particular 45.42(1)(b)(ii), which says that the claimant 

must provide details of: 

“... in relation to any financial support which any person has provided or 

is likely to provide to the claimant, the aggregate amount which has been 
provided and which is likely to be provided.” 

11 These provisions were considered by Dove J in The Royal Society for the Protection of 

Birds v Secretary of State for Justice [2017] EWHC 2309 (Admin).  That was a challenge to 
the rules themselves, as opposed to the application of the rules on an individual case.  But 

reliance is placed in particular by the Council and DAL on paragraphs 54 and 55 of Dove J’s 
judgment, and it is appropriate to read those out: 

“54. In my view the starting point must be that I am unable to discern 

any justification for differential treatment of the confidentiality of 
financial information dependent upon whether the claimant is a private 

individual or a voluntary organisation or whether the information is that 
of the claimant or that of third party donors.  Mr Maurici [who 
represented the Secretary of State] submitted that it was not intended by 

the language of CPR 45.42(1)(b) or 45.44(4) that any donor who has 
provided third party support to the litigation should be identified.  He 

submitted that the language of the rules was not intended to require the 
source of the third party funding.  The difficulty in relation to that 
submission is, in my view, that is not what is specified in the language.  

Indeed, the enquiry which the court may have to make under CPR 45.44 
on any application to vary the amount of costs caps includes an enquiry 

into ‘any financial support which any person…is likely to provide to the 
claimant’.  A defendant may wish to know the identity of the provider of 
third party support so as to make submissions about the likelihood of 

them providing future financial support to the claimant.  It is important to 
recognise that it is not unusual or inconceivable that environmental cases 

are either crowd-funded or facilitated by the financial support of high 
net-worth individuals.  Defendants may wish, and would be entitled, to 
argue that these sources of finance could be relied upon to be likely to 

provide further support to the claimant to enable the litigation to proceed.  
It appears to be the intention of the way in which CPR 45.44(4) has been 

framed that this argument should be available to a defendant.  

55. This concern might be thought to be ameliorated to some extent by 
the second concession in the letter of 6 July 2017 that the schedule of the 

claimant’s financial resources should be provided in the form specified in 
CPR 46 PD 10.1.  That is because in relation to third party support what 

is required is simply provision of an aggregate amount which has been 
provided and is likely to be provided.  This would avoid the necessity of 
providing information in relation to the size of individual donations.  It 

does not, however, directly address the question of the identity of the 
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sources of third party support.  If it is contended that the identity of 
supporters is not required that would appear to frustrate the possibility of 

a defendant having the full information to enable it to argue that given 
the nature of the sources of the third party funding further financial 

support is likely, pursuant to CPR 45.44(4).  If it is accepted that the 
identity of the sources of funding are required alongside the aggregate 
amount of funding then the issue of the protection of the confidentiality 

of donors’ financial information arises...”  

Dove J goes on to consider those issues around identification.  

12 The factual situation here is that POW applied for costs protection and the matter came 
before Lewis J at the permission stage.  He offered the preliminary view – with which I 
agree – that the documents filed with the court did not appear to comply with CP R 45.42(b).  

He therefore did not make the order sought, but gave POW leave to apply in relation to costs 
protection at a later stage.  POW then filed further evidence.  When the substantive matter 

came before me, the Council and the DAL argued that the CPR had still not been met.  
I ordered that further evidence yet again be produced, and that I would have to consider 
costs protection at the end of the proceedings, as I am now doing.   

13 The position of the Council and DAL (DAL’s arguments now being academic, in the sense 
that I have not awarded them costs) is that POW have a history of raising large sums of 

money to oppose the development of Dunsfold Aerodrome.  Mr Beglan’s skeleton argument 
at paragraph 10 summarises some of this fundraising.  In 2017, POW raised some £257,000.  
That was in respect primarily of the local plan inquiry and the section 77 inquiry.  The 

ability of POW to finance substantial litigation resisting Dunsfold Aerodrome has already 
been canvassed, and reference is then made in the skeleton to POW’s ability to fund expert 

evidence and legal advice on various issues.  Mr Beglan then goes on to point out that the 
fourth witness statement of Mr Lees demonstrates that in a period of only three weeks in 
2018, POW was able to raise something in the region of £30,000, and that it now has 

pledges that come to something like £57,000.   

14 Mr Turney, on behalf of DAL, argues that sufficient information has still not been produced 

to meet the requirements of the rules and those as set out in the analysis set out by Dove J in 
RSPB.  However, given that we are now on Mr Lees’ fourth witness statement, I need to 
take a proportionate approach to whether further information should be required.  I therefore 

proceed on the basis that the evidence that has now been supplied by POW is all the 
evidence that they are willing or able to produce on this issue and I have made no order for 

further evidence.  

15 Under rule 45.44(2), as I have set out above, there are two stages or separate limbs if the 
court is to vary or remove the £10,000 cap, which is the general position. Firstly, are the 

costs prohibitively expensive for the claimant?; and, secondly, are they prohibitively 
expensive having regard to the various factors set out (which I will come back to later)?  

Both elements have to be met in order for me to decide to vary the costs cap of £10,000.   

16 POW say that both limbs are in their favour: the costs are prohibitively expensive for them, 
and they have produced accounts that show limited funds; and, further, that the objective 

test is met for a campaigning organisation.  There is necessarily some overlap or 
interrelationship between the two issues, even though the first is subjective and the second 

objective.  The difficulty in the present case on the subjective test is the requirement to 
consider, and for evidence to be produced, on what finance or funding support is likely to be 
provided, as set out in CPR 45.42 and 45.44 and as explained by Dove J.   
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17 I have no difficulty in accepting POW’s position that at the present time their funds are 
limited, and that to pay costs of over £10,000 on both claims would be prohibitively 

expensive, in the sense that the total liability, together with the figures committed under the 
conditional fee agreements, would exceed what was in POW’s account. t is not possible to 

determine the identity or indeed the sums given by individual donors.  But, I also have little 
doubt that the figures produced by Mr Lees do not tell the whole story, because, as 
explained in the passage I have set out above, POW has been able to raise large sums over 

the years in order to fight development at Dunsfold Aerodrome.  It has also been able to 
raise a large sum for this litigation relatively quickly. It is clear both from the rules and the 

RSPB judgment that I have to take into account likely future fundraising contributions in 
making my judgment as to what is prohibitively expensive for the claimant.  I also note that 
POW has been prepared to enter into a conditional fee agreement with its own lawyers, 

giving a liability for £20,000 even in the case of a loss. 

18 On the subjective test, it is hard to judge what support is likely in the future.  As I have said 

above, Mr Turney argues sufficient information has still not been produced on the issue, but 
it is difficult to see how hard-edged evidence on future intention or funding would ever be 
produced.  In my view, the only evidence I can robustly rely on is the evidence of what has 

happened in the past as an indication of likely funds in the future.  On the one hand there is 
evidence of past fundraising at a very high level, and the possibility of or likelihood of 

future support given the significant implications of the development to existing local 
residents; on the other hand, future support is necessarily somewhat speculative and is likely 
to partly depend on future prospects of success.  Given that there is now a planning 

permission in place and a local plan allocation and that I have dismissed the challenges to 
these matters, it may be that future fundraising will be less successful than that in the past.   

19 On the objective test, I will go through those factors before reaching my conclusion.  The 
factors in issue are, firstly, the situation of the parties.  The test is whether the costs are 
prohibitively expensive and objectively unreasonable, but obviously in taking into account 

the situation of the parties I have to consider their own situation.  The claimants plainly have 
a considerable interest in the issue, but equally Waverley Borough Council is seeking to 

uphold an allocation which is central to its local plan housing allocation, and therefore it has 
a very substantial interest in defending the decisions.  I am also conscious (and in my view 
this is relevant to the situation of the parties) that the costs of defending an action such as 

this for a local authority are not inconsiderable, and that no local authority at the present 
time is going to have a large and unallocated litigation budget.  

20 In terms of the reasonable prospect of success, I am content to find that there was such 
a reasonable prospect.  Lewis J granted permission, although I do note he did so only on one 
ground and a number of grounds were refused permission.  Importance for the claimant: 

plainly whether Dunsfold Aerodrome is developed is a matter of great importance for the 
claimants.  Environmental impacts: I am prepared to accept that the development of a new 

settlement at Dunsfold Aerodrome would have significant impacts on the environment, 
albeit I am well aware of the fact that planning permission was granted on appeal under 
section 77.  On the complexity of the relevant law and procedure, I would categorise the 

case as moderately complex, but I suspect what the criteria is getting at is whether it would 
be reasonable for this case to have been conducted by non-lawyers, or possibly less 

expensive lawyers.  I am content to find that the case certainly justified legal representation 
and advice. On the final factor, there is no suggestion that the claim was frivolous.  

21 In my view, in respect of both the objective and subjective tests, the tests are met in the 

sense that varying the costs order to a degree would not create objectively or subjectively 
unreasonable levels of cost liability.  In my view, the fair order here is that POW’s costs are 
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capped at £10,000 in the section 288 (that is not in issue, because Ms Parry is only asking 
for £10,000) and at £20,000 in the section 113 in favour of Waverley Council, giving a total 

liability to POW of £30,000.  In my view, given the history of successful fundraising in very 
large sums: the likelihood of further fundraising being successful given the impact of the 

decision on the local residential property owners: and the large sums that were raised in 
a very short period in September and October 2018, the subjective test is met here.  I take 
into account the interest of the parties and the costs of the litigation in finding that the 

objective test is also met. 

22 It is not being suggested that Waverley’s costs are objectively unreasonable.  I note in that 

respect that they instructed two juniors in the case, as opposed to a silk, and that the conduct 
of the litigation has, I believe, all been undertaken in-house.   

23 So for those reasons, I would vary the costs cap in respect of POW in the section 113 to the 

sum of £20,000; I would award costs in the section 113 to Waverley Council in that sum; 
and I would reject the costs applications by DAL. 

I think that deals with everything?  

MS HUTTON:  My Lady, just one factual error in the judgment, which was that the funds are 

largely channelled through the Parish Council’s.  That is not the case: it was the case back 

during the inquiry, but it has not been the case since then.  

THE DEPUTY JUDGE:  I am sorry; is that accepted?  

MR TURNEY:  Yes. 

THE DEPUTY JUDGE:  I am sorry about that. 

MS HUTTON:  No, no. 

THE DEPUTY JUDGE:  Thank you for pointing that out.  

Now, can I leave the drawing-up of the order to counsel, and can you agree it and then email 

me an agreed version?  Obviously if you cannot agree it, I will have to determine any 

matters that are still outstanding, but I cannot see any particular reason why you should not 

agree it.  I am going to leave the papers.  I think the strict rule is that the parties have to 

remove the papers, so just give me a moment while I sort out the box.  

__________ 
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