Annex 1
DRAFT

Submitted by member of the Verkhovna Rada
of Ukraine, A. Semynoha (№ 191)
Law of Ukraine
On introducing amendments into certain laws of Ukraine on implementation of provisions of the Convention on environmental impact assessment in a transboundary context  

The Verkhovna Rada of Ukraine hereby r e s o l v e s:

І. Introduce amendments into the following laws of Ukraine:

1. The Law of Ukraine «On Environmental Protection» (Vidomosti Verkhovnoi Rady Ukrainy (VVR), 1991, № 41, p. 546; 2000, № 5, p. 34):

1) Article 18 shall be supplemented by item к) reading:

«к) participates in the environmental impact assessment»;

2) Part one Article 20 shall be supplemented by item о) reading:

«о) participates in the environmental impact assessment including transboundary context»;

3) Add Section VI-1 reading:

«Section VІ-1. ENVIRONMENTAL IMPACT ASSESSMENT 

Article 25-1. Declaration of Intent

The environmental impact assessment shall be mandatory when any physical or legal entity (Customer) plans to carry out the activity which is likely to produce significant impact on the environment, human health and safety, flora, wildlife, soils, air, water, climate, natural geography, historical landmarks and other material objects or the links between these elements, cultural heritage, social and economic conditions, which may be affected through changes in these elements, or the types of activities which are likely to produce a significant transboundary impact. 

The list of the types of activities and facilities which are subject to environmental impact assessment shall be approved by the Cabinet of Ministers of Ukraine.

Environmental impact assessment shall also be performed for projects which are planned for simultaneous implementation and/or are closely related   (cumulative projects) and if combined will reach or exceed respective indicators (size, capacity etc).

The type of activities shall be deemed as being closely related if they:

Are located on the same operational site and are linked by the common operational process or common equipment; 

Impact the environment and natural geography provided there is a close space connection between the planned activity projects.

These considerations shall apply only to the types of activities which are included in the list of activities and facilities subject to environmental impact assessment. 

Customers shall submit the Declaration of Intent in writing and in electronic format to:

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection in the event when the type of activity is subject to the environmental impact assessment in a transboundary aspect or is likely to produce significant adverse impact on two or more regions;

 The regional state administration, Kyiv and Sebastopol municipal state administrations, the Council of Ministers of the Autonomous Republic of Crimea  in the event when the planned activity is likely to have significant negative impact on one region.

The authorities specified in part six of this Article shall check the content of the submitted Declaration of Intent, enter it into the Unified register and post it on their official website.

The central executive authority responsible for policy development and implementation of the government policy in the area of the natural environment protection shall send the copy of the Declaration of Intent to the regional state administrations, Kyiv and Sebastopol municipal government administrations, the Council of Ministers of the Autonomous Republic of Crimea, which territories may be affected or are likely to be affected by the adverse impact from the planned activity. 

The regional state administrations, Kyiv and Sebastopol municipal state administrations, the Council of Ministers of the Autonomous Republic of Crimea shall send the copy of the Declaration of Intent to the village, settlement and town councils of the territories which may be affected or are likely to be affected by the adverse impact from the planned activity. These bodies shall ensure that the communities of these settlements are duly informed.  
A Customer shall provide the required number of copies of the Declaration of Intent. 

The Declaration of Intent shall provide the information on:

· An economic agent;
· Planned activity for which the decision is going to be made;
· Planned activity site;
· Social-economic impact of the planned activity; 
· Need in resources in the process of planned activity undertaking;
· Transport arrangements in the process of planned activity; 
· General technical features including characteristics of the planned activity
    (capacity, dimensions, space, production volumes etc);
· Environmental and other constraints of the planned activity; 
· The necessary environmental and engineering arrangements and protection of the territory intended for implementation of the planned activity;
· Territory, sources and types of likely impacts on the environment;

· Statutory procedure for environmental impact assessment and public participation, in particular: on the start of the procedure; time and venue of the planned public hearing; government authority, which shall provide the information on the planned activity and the authority to which the information on the planned activity has been forwarded for public consultation; the government authority to which the comments or inquiries on planned activities can be submitted and the deadlines; available environmental information on the planned activity; reasons to carry out transboundary environmental impact assessment;
· Connection of the planned activity with the list of activities which are subject to the environmental impact assessment; 
·  Procedure for the arrangement and holding of public hearings of an assignment for the design development (if a Customer decides to hold public hearings of this assignment);

· The permitting documents which grant the right to carry out the planned activity;
· The government body which is authorized to issue the permitting document.
Article 25-2. Assignment to conduct the environmental impact assessment 

 The assignment to conduct the environmental impact assessment shall be prepared and approved by a Customer.

The regional state administrations, Kyiv and Sebastopol municipal state administrations, the Council of Ministers of the Autonomous Republic of Crimea and in the event foreseen under the paragraph two part five Article 25-1 of this Law the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall have the right within 20 working days from the day of posting the declaration of Intent to submit proposals to the draft assignment for developing materials for environmental impact assessment. 

On the request of the Customer the regional state administrations, Kyiv and Sebastopol municipal state administrations, the Council of Ministers of the Autonomous Republic of Crimea and in the case foreseen under the paragraph two part five Article 25-1 of this Law the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall furnish proposals to the assignment draft on designing materials for environmental impact assessment within 30 days since the day of receipt of the above draft. 

In the process of the assignment development and approval, the Customer shall take due account of the proposals submitted by the regional state administrations, Kyiv and Sebastopol municipal state administrations, the Council of Ministers of the Autonomous Republic of Crimea, the central executive authority responsible for policy development and implementation of the government policy in the area of the natural environment protection.

If the no comments or proposals have been furnished to the Customer within the time limits defined in this Article they shall be considered as non-existent. 
Article 25-3. Requirements to the documentation on environmental impact assessment 

The customer shall prepare and submit to regional state administrations, Kyiv and Sebastopol municipal state administrations, the Council of Ministers of the Autonomous Republic of Crimea and if foreseen under the paragraph two part five Article 25-1 of this Law to the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection the documentation for the environmental impact assessment on hard copies and in the electronic format. The above mentioned authorities shall enter the data into the Unified registry, post them on their official websites and ensure their availability to public. 

The documentation on the environmental impact assessment is deemed to be publicly available information. The Customer shall have the right to exempt classified commercial information, confidential information and information intended for internal use only, contained in the documentation on the environmental impact assessment. In this case the decision on the exemption of this information by the Customer shall be taken by the authority which pursuant to the provisions of this law is authorized to carry out the public consultation. The materials on environmental impact assessment shall include at least the following:

1) Description of the planned activity including: physical characteristics of the activity and needs to use land plots at the stage of constructing buildings required for carrying out the activity and at the stage of performing the planned activity; description of the major characteristics of the production process, types and volumes of materials intended for use; estimated types and volumes of wastes and emissions (discharges) of pollutants to water, air, soil, noise, vibration, radiation, heat etc generated as a result of carrying out planned activity; 

2) The objectives of the planned activity;

3)  The description of options (in terms of location or technologies etc) of the planned activity), including the option of cancelling the planed activity, the lists of  reasons to substantiate a selected proposed option with the account of the environmental effects;

4) The description of the environmental elements which are like to experience a significant impact from the proposed activity, and its option. Including specifically, the population, flora, wildlife, soils, water, air, climate factors, material assets, including elements of cultural heritage, natural geography and the connections between these elements;

5) The description of potential significant effects of the planned activity (including the assessment of the scale of these effects) on the environment generated by the planned activity, resulting from the use of natural resources for the planned activity, emissions, discharges of pollutants, inconveniences for individuals and waste management;

6) The description of the methods used for forecasting and projections which served as the base for assessment the environmental impact as defined in clause 5, and the applied environmental  information; 

7) The description of the measures aimed at the prevention, mitigation and when feasible elimination of any adverse environmental impacts;

8) Non-technical summary (information mentioned in the above paragraphs excluding technical data);

9) Specification of barriers (lack of sufficient technical means, technical deficiencies lack of information),identified in the process of drafting the materials for the environmental impact assessment;

10) Comments and proposals submitted to regional state administrations, Kyiv and Sebastopol municipal state administrations, the Council of Ministers of the Autonomous Republic of Crimea and the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection in response to public release of the Declaration of Intent; 

11) The summary of the monitoring programmes of the planned activity and the measure for post project review of the planned activity. 
Article 25-4. Requirements to public discussions of the documentation on environmental impact assessment 

When the central executive authority which is responsible for the policy development and implementation of the government policy in the area of the natural environment protection receives the documentation on environmental impact assessment, it shall forward these documentation to the regional state administrations, Kyiv and Sebastopol municipal state administrations and the Council of Ministers of the Autonomous Republic of Crimea which territories are likely to be affected by the negative effects from the planned activity within one week since the day of their receipt. Once the regional state administration, Kyiv and Sebastopol municipal state administrations and the Council of Ministers of the Autonomous Republic of Crimea receive these materials, they shall commence the procedure pursuant to the provisions of part three- eight of this Article. 
The Customer shall provide the required number of copies of the documentation on the environmental impact assessment and shall fulfill the payment for all statutory measures related to the public discussion of the materials of the environmental impact assessment. 
Having received the documentation on the environmental impact assessment the regional state administrations, Kyiv and Sebastopol municipal state administrations and the Council of Ministers of the Autonomous Republic of Crimea shall enter these materials into the Unified Register, post the documentation on their official websites and ensure the public access to the documentation on the environmental impact assessment and other relevant information in their possession related to this type of planned activity. 

The public has the right to study the documentation on the environmental impact assessment and other above mentioned information within the period of at least 30 days. During this term and two weeks after its expiration the public and the executive authorities have the right to submit their remarks and comments on the materials of the environmental impact assessment.

On the deadline of the period foreseen under part four of this Article the regional state administration, Kyiv and Sebastopol municipal state administrations and the Council of Ministers of the Autonomous Republic of Crimea shall take the decision on the time and the venue for holding the public hearing (hearings) in terms of the documentation of the environmental impact assessment. 

On the expiry of the time period provided for in part four of this Article and after the public hearing (public hearings) the regional state administration, Kyiv and Sebastopol municipal state administrations and the Council of Ministers of the Autonomous Republic of Crimea shall collect the comments and remarks submitted by the public and  by the executive authorities and within two weeks shall present these comments and remarks together with the materials on the environmental impact assessment for carrying out the state environmental audit of the documentation on the environmental impact assessment to:

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection if the type of the activity is subject to the environmental impact assessment in a transboundary aspect, or if it is likely to have a significant negative impact on two or more regions;

The territorial administrations of the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection if the planned the activity is likely to have a significant adverse impact on one region. 

Once the authorities defined in part six of this Article complete the state environmental audit of the documentation on the environmental impact assessment, these authorities shall enter the opinion of the state environmental audit into the Unified Registry, post it on their official websites and forward it to the regional state administrations, Kyiv and Sebastopol municipal state administrations and the Council of Ministers of the Autonomous Republic of Crimea.

The regional state administrations, Kyiv and Sebastopol municipal state administrations and the Council of Ministers of the Autonomous Republic of Crimea shall forward these remarks and comments on the documentation on the environmental impact assessment submitted by the public and the executive authorities together with the opinion of the state environmental audit of the documentation on the environmental impact assessment to the government authority which in line with the current legislation shall be responsible for taking the final decision on the implementation of the planned activity.

The comments and remarks furnished by public and the executive authorities after the expiry of the terms set in this article shall be disregarded. 

Article 25-5. The final decision 

The permitting document granting the right to carry out the planned activity subject to the environmental impact assessment shall constitute the final decision.
The government authority which takes the final decision shall take the due account of information contained in the documentation on the environmental impact assessment, remarks and comments submitted by public and the executive authorities on the materials on the environmental impact assessment and the opinion of the state environmental audit of the materials on the environmental impact assessment.

The negative opinion of the state environmental audit of the documentation of the environmental impact assessment shall constitute the grounds to refuse issuing the permitting document for the planned activity. 
The permitting document which provides the final decision shall include information on the grounds which served as the basis for issuing the permitting document for the proposed activity by the permitting authority. 
The permitting document which constitutes the final decision shall be issued within 30 days. 
The permitting authority shall ensure the public access to the permitting documents which present the final decision and to information received in the course of carrying out the environmental impact assessment during the entire period of implementing the planned economic activity. 

Article 25-6. Post project review
If in the process of carrying out the economic activity subject to the environmental impact assessment the information is found that the economic activity produces a negative impact on human life and health or on the environment and if this impact has not been assessed during the assessment procedure and/or if it significantly changes the environmental impact assessment outcomes for the implemented activity, the permitting document which constitutes the final decision for this activity shall be cancelled. 
In this event the procedure of the environmental impact assessment shall be repeated with the account of the newly found information in line with the procedure provided for in Section V-I of the Law.  

Article 25-7. Mandatory assessment of the transboundary environmental impact  

The planned activity which is likely to produce a significant transboundary impact shall be subject to the mandatory transboundary environmental impact assessment before commencement. 

The conduct of the activity subject to the environmental impact assessment and in relation to which the procedure of the transboundary environmental impact assessment has started shall be banned until this procedure is fully completed. 

The transboundary environmental impact assessment shall be conducted on the basis of the decision issued by the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection.

Depending on the site of the planned activity the transboundary environmental impact assessment shall be conducted:

 According to the procedure of the country of origin – applicable to the activity which shall be conducted in the territory of Ukraine;

According to the procedure of the affected country держави – applicable to the activity which shall be conducted in the territory of a foreign country.

The decision to take into the account the outcomes of the transboundary environmental assessment shall have the binding force in the territory of Ukraine.

Article 25-8. General requirements to the procedure of the country of origin 
The procedure of the country of origin shall involve the following stages:

1) Taking the decision on the transboundary environmental impact assessment;

2) Notification of the affected countries;

3) Preparation of the materials for the transboundary environmental impact assessment;

4) Public discussions; 

5) Consultation with the affected country (countries);

6) Consideration of the findings of the transboundary environmental impact assessment produced by the planned activity;

7) Presentation of the  final decision to the affected countries;

8) Post project review.

Article 25-9. Decision on the transboundary environmental impact assessment 

The transboundary environmental impact assessment shall be conducted following the decision of the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection taken on the grounds of:

1) information related to the proposed activity available to this authority;

2) application from the foreign country (countries) requesting the conduction of the transboundary environmental impact assessment based on the grounds foreseen by the Convention on environmental impact assessment in a transboundary aspect (Espoo Convention);

3) Declaration of Intent.

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection has the right to:

Take the decision on the transboundary environmental impact assessment at any stage of the project development works and permitting procedure;

Request to suspend the permitting procedures until the transboundary environmental impact assessment procedure related to the proposed activity is completed.

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall notify the economic agent in writing of the decision to carry out the transboundary environmental impact assessment related to the proposed activity within 10 working days. 

The permitting authority in response to the application foreseen under part three of this Article shall suspend the permitting procedure until transboundary environmental impact assessment related to the proposed activity is completed.

Article 25-10. Notification of the affected parties

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall send the official notification to the countries which may experience significant transboundary environmental impact. 

The Customer shall design the draft notification for the affected countries and ensure its translation into foreign language. 

The notification shall contain information on the proposed activity, including the available information on its potential transboundary impact, information of the nature of the possible decision and the procedure of the transboundary environmental impact assessment related to the proposed activity. 

The notification shall indicate the time limit granted to the affected country for sending the response in terms of participation in the transboundary environmental impact assessment and this term shall be at least 30 days. This term shall be calculated since the day the affected country receives the notification. 

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall terminate the procedure of the transboundary environmental impact assessment if all affected countries decline their participation in the assessment procedure or if they fail to provide their response within the specified time limits. 

Article 25-11. Preparation the transboundary environmental impact assessment documentation 

The Customer shall be responsible for drafting the transboundary environmental impact assessment documentation. 

The Customer shall draft the transboundary environmental impact assessment documentation and agree it with the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection.

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection on the request from the Customer may forward the request to the affected countries asking them to provide environmental information on the respective territories which are likely to be significantly affected by the proposed activity and transfer the received information to the Customer. 

The Customer shall be responsible for the translation of all documentation of the transboundary environmental impact assessment into a foreign language (languages) specified in every particular case by the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection.

Th Customer shall provide all documentation of the transboundary environmental impact assessment to the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection which shall enter it into the Unified Registry and provide it to the affected countries. All documentation of the transboundary environmental assessment shall be regarded as publicly available information. 

Article 25-12. Public discussions of the transboundary environmental assessment documentation 

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection jointly with the affected countries shall ensure public discussion of the transboundary environmental impact documentation. Pursuant to this Law in the territory of Ukraine the public discussion of the transboundary environmental impact documentation shall be conducted at the cost of the Customer.  

The government authorities of the affected country shall release the notification on the commencement of public discussion of the transboundary environmental impact assessment documentation, indicating the procedure and time limits in line with their national legislation.

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection:

Shall ensure provisions to residents of the regions in the foreign country which are likely to experience the impact from the proposed activity to furnish their remarks and proposals in writing;

 Shall participate in the public hearings in the territory of the affected countries to discuss the transboundary environmental assessment documentation;

Shall engage representatives of the Customer and other government executive authorities to participate in the delegation;

Shall consolidate all remarks and proposals received in the process of the public discussions of the transboundary environmental impact assessment documentation and shall draft the report on the public discussion of the transboundary environmental impact assessment documentation;

Shall conduct the government environmental audit of the environmental impact assessment documentation.

Article 25-13. Consideration of the outcomes of the transboundary environmental impact assessment from the proposed activity  

The decision to take the due account of the outcomes of the transboundary environmental impact assessment shall be granted to the Intersectoral Council in the matters of the transboundary environmental impact assessment. The Joint Meeting in the matters of the transboundary environmental impact assessment shall involve the representatives of the central executive authorities in the matters of ecology and natural resources and other executive authorities stakeholders. The Regulations on the Intersectoral Council in the matters of the transboundary environmental impact assessment shall be approved by the Cabinet of the Ministers of Ukraine.  

The outcomes of the transboundary environmental impact assessment shall involve:

1) The transboundary environmental impact assessment documentation;

2) Reports (letters) recorded in the process of consultation with the affected country (countries);

3) The report on the public discussion of the transboundary environmental assessment documentation;

4) The opinion of the government environmental audit of the environmental impact assessment documentation.

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall provide all affected countries with copies of the decision of the Intersectoral Council in the matters of the transboundary environmental impact assessment related to the proposed activity and within 10 working days since the moment of taking this decision shall enter it into the Unified registry.

The Customer shall ensure the translation of the decision of the Intersectoral Council in the matters of the transboundary environmental impact assessment into a foreign language (languages).

Article 25-14. Furnishing the final decision to the affected countries 

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall inform all affected countries of the decision of the permitting authority indicating if the permitting document has been issued or rejected for the proposed activity subject to the transboundary environmental impact assessment. The authority shall also post the decision on its official website. 
Article 25-15. Major requirement to the procedure of the affected country 

The transboundary environmental impact assessment pursuant to the procedure of the affected country shall be conducted according to the decision of the central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection based on the following:

1) information available to the authority on the proposed activity which will be conducted in the territory (under the jurisdiction) of the foreign country and may have a significant negative impact on Ukraine’s environment;

2) notification of the proposed activity furnished by a foreign country;
The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection shall ensure Ukraine’s participation in the affected country procedure for the proposed activity та може and do the following:

1) furnish the request to the foreign country on the need to conduct the transboundary environmental impact assessment;

2) provide the response to the notification indicating the desire (disinterest) to participate in the transboundary environmental impact assessment;

3) participate in consultations between the country of origin  and the affected country (countries) on the provided transboundary environmental impact assessment documentation;

4) ensure public participation;

5)  perform other actions and measures. 

The central executive authority responsible for the policy development and implementation of the government policy in the area of the natural environment protection:

shall declare its decision to conduct the transboundary environmental impact assessment pursuant to the procedure of the affected country;

shall facilitate the discussion of the transboundary environmental impact assessment documentation and promote due account of their outcomes;

Shall inform the public of the final decision taken by the country of origin 

2. The Law of Ukraine «On ecological expertise» (Vidomosti Verkhovnoi Rady Ukrainy (VVR), 1995, № 8, p. 54; 2000, № 27, p. 213, official publication):
1) Part one Article 13 the word «organizations» shall be followed by the wording  «enterprises»;

2) Part one Article 14 shall be supplement by item 7 reading:

«7) the environmental impact assessment documentation.»;

3) Part one Article 15 shall be supplemented by item 8 reading :

«8 the environmental impact assessment documentation.»;

4) Article  32 shall be supplemented by items 5-1 reading:

«5-1) implement the environmental impact assessment in line with the procedure set out by Law.

3. The Law of Ukraine «On regulation of urban planning activities» (Oficijnyj Visnyk Ukrainy, 2011, № 18, p. 735; 2011, № 44, p. 1775, official publication Official Gazette of Ukraine):
1) In Article 31:

In paragraph three part one the wording « the opinion of the current or estimated environmental impact is enclosed. The list of the facilities shall be defined by the Cabinet of Ministers of Ukraine. » shall be replaced by the wording « the environmental impact assessment documentation is enclosed. The list of the activities and facilities subject to the environmental impact assessment shall be approved by the Cabinet of Ministers of Ukraine. »;

Part two after the first paragraph shall be supplemented by the paragraph reading: 

«The projects for facilities construction which present high environmental hazard  and the facilities subject to the environmental impact assessment shall undergo the environmental impact assessment according to the procedure specified by Law.»;

In this regard paragraph two shall be regarded as paragraph three;

Item 1 part for following the wording «relate to complexity categories IV and V,» shall be supplemented by the phrase «as well as those which are subject to the environmental impact assessment».

2) paragraph two part four Article 37 shall be supplemented by item 4) reading:

«4) environmental impact assessment findings.» 

ІІ. Final Provisions.

1)   This Law comes into effect from the day following the day of publication .

2) The Cabinet of Ministers of Ukraine shall within the period of two months since the day of the law publication:

Align its regulatory-normative framework with the Law;

Ensure the alignment of the normative regulatory acts of the ministries and other central executive authorities with the Law.

Chairman of the Verkhovna Rada of Ukraine 

                                                                           V.Lytvyn

