Report

of Ukraine under paragraph 10 of the Decision IV/9h
of the Meeting of the Parties to the Aarhus Convention
Pursuant to provisions of paragraph 10 of the Decision IV/9h of the Meeting of the Parties to the Aarhus Convention Ukraine is requested to submit to the Aarhus Convention Compliance Committee the detailed information on further progress in implementing measures set out in the Decision II/5b. In fulfillment of this commitment Ukraine further to the letter of the Ministry of Ecology and Natural Resources dated 30/03/2012 №  6579|17|10-12, submits this report. The major issues related to public participation, which Ukraine had to address involve: 
1. Time-frames for public participation; 

2. Modalities of public consultation process; 

3. Requirements to ensure that due account is taken of the outcome of the

      public participation;

4. Availability of information in the context of article 6 of the Aarhus Convention. 

In detail the abovementioned obligations were clarified in paragraph 10 of the attachment to the letter of Mr. Jan Kubis, the Executive Secretary of the UNECE to the Prime-Minister of Ukraine from 16 April 2009 № ECE/EHLM/194/2009/ (hereinafter – “the Letter”). 
In an effort to fulfill the Decision II/5b of the Meeting of the Parties to the Aarhus Convention and for the purposes of implementing a proper legal framework for public participation in the decision making on activities which may produce a significant environmental impact, a draft law of Ukraine “On introducing amendments into certain Laws of Ukraine on the implementation of the Convention provisions of the assessment of the environmental impact in the transboundary context”  was submitted to Verkhovna Rada of Ukraine. This draft was registered on 21 June 2012 under № 10651( hereinafter referred to as Draft Law) (Annex 1) and all the procedures required for the first reading of the Draft Law were completed, however Verkhovna Rada of Ukraine did not pass this Draft Law. 

Among other objectives this draft law aims at regulating the issues requested in the Decision II/5b of the Meeting of the Parties to the Aarhus Convention. 

1. Time-frames of public participation in line with Aarhus Convention provisions.  

Paragraph 10 (f) of the Letter points out to the following «how the Government will prevent short-cutting in the decision making procedure, i.e. parts of the Environmental Impact Assessment being provided for evaluation and approval by the decision-making authority prior to any information being made publicly available». 

This issue shall be regulated by the provisions under parts 6-9 Article 25-1; parts 1, 3-5, 8 Article 25-4 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law. 

The materials on the environmental impact assessment (hereinafter EIA findings) may only be provided to the authority responsible for taking the final decision if the following has been achieved: (а)  the concerned public received the notice on the Declaration of intent, (в) EIA findings were posted on the official website of the administration which is authorized to carry out the environmental impact assessment procedure (hereinafter EIA procedure) and (с) public consultations (including the public hearings) of the planned activity were held. 
Paragraph 10 (b) of the Letter requests «setting specific time-frames for the public consultation process, specifically: 

(і)  the time for the public to study the information on projects and to prepare to participate effectively; and 

(іі) the time for the public to prepare and submit comments». 

These requirements shall be met by the provisions under parts 3 and 4 Article 25-4 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law. 

Paragraph 10 (е) of the Letter sets the requirement «that sufficient time is available for the public officials to take any comments into account in a meaningful way... ». This requirement is duly reflected in part 5 Article 25-5 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law. 
2. Modalities of the public consultation process. 

Public discussion of EIA shall be arranged in the form of public hearings and furnishing comments and proposals in writing (parts 4 and 5 Article 25-4 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law). Public consultation in the format of sending proposals and comments starts since the moment the Declaration of intent is released. Any person, and not only the public concerned, is entitled to submit comments for the period of at least 30 days and also during two weeks since its expiration. 
The business entity shall present the Declaration of Intent for all types of activities which are likely to produce a significant impact on the environment, human health and safety, flora, wildlife, soils, air, water, climate, natural geography, historical landmarks and other material objects or the links between these elements, cultural heritage, social and economic conditions, which may be affected through changes in these elements, or the types of activities which are likely to produce a significant transboundary impact and which are listed in the registry which is to be approved by the Decree of the Cabinet of Ministers of Ukraine (part 1 Article 25-1 of  the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law). 

Releasing the Declaration of Intent shall ensure the due notification of the government authorities and public of the intentions to carry out activities which may produce a significant impact on the environment and human health. This public notice shall encourage the transparency (openness) of the process of identifying the types of activities and facilities which are likely to entail a significant impact on the environment and human health and where performing of EIA shall be mandatory. 

The public shall be entitled to study EIA findings and other above mentioned information for a period of at least 30 days. Within this term and during two weeks after its expiration, the public has the right to submit any comments and remarks in terms of EIA findings to the bodies authorized to carry out EIA procedure (part 4 article 25-4 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law). 

Regional state administrations, Kyiv and Sebastopol city state administration, the Council of Ministers of the Autonomous Republic of Crimea shall enter the documentation on EIA into the Unified Registry since the day of receiving them, post this documentation on their official websites and ensure the public access to EIA findings as well as to other available information related to this specific type of the planned activity (part 3 Article 25-4 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law).

The provisions of parts 4 and 5 Article 25-4 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law foresee that public hearings shall be preceded by the time period of at least 44 days since the date when EIA findings have been made available to public. This procedure shall ensure sufficient time for the public to study EIA documentation and come up with remarks and comments. 

The permitting document which constitutes the final decision shall contain the information on the reasons, which served as the grounds for a permitting authority to issue the permitting document for carrying out the proposed activity   (part 4 Article 25-5 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law).

The permitting authority shall ensure that the permitting document which is the final decision and the information received in the process of performing EIA procedure is available during the entire period of the respective planned economic activity (part 6 Article 25-5 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law).

3. Requirements to take due account of the outcome of public participation. 
Pursuant to part 2 Article 25-5 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law the permitting authority shall duly consider the information included in EIA documentation, remarks and comments of the public and  executive authorities on EIA materials. 

However pursuant to items 3 and 8 part 3 Article 2 of the Code of the Administrative Court Procedure of 06.07.2005 № 2747- IV (hereinafter CACP) the administrative courts while considering cases which challenge decisions, actions or inactions can perform examination whether these decisions have been taken (made) on good grounds, that is whether all circumstances which are important for the taking decision (action) have been duly accounted for and with regard of proportionally, specifically with  the account of the required balance between any adverse effects on the rights, freedoms and interests of individuals and the objective which this decision (action) pursues. Unreasonable disregard of the public comments or remarks by a public authority responsible for the final decision shall mean that the circumstances which are important for the case have been ignored (i.e. the decision is ungrounded) and/or the decision is disproportionate in the context of items 3 and 8 part 3 Article 2 CACP and this provides reasons to revoke the decision of the state authority. Therefore the provisions of items 3 and 8 part 3 Article 2 CACP ensure the possibility to enforce the requirements of paragraph 8 Article 6 of the Aarhus Convention.  
4. Access to information in the context of Article 6 of the Aarhus Convention. 
Paragraph 10 (a) of the Letter requires that “public authorities obtain environmental information relevant to their functions, including that on which they base their decisions ...”. For the purposes of ensuring that the public authorities have the information relevant to their functions (including data on which they base their decisions) at their disposal, the Draft Law includes the provisions which oblige an economic agent to submit the Declaration of intent, the Environmental impact statement, the EIA report, and the permitting document servicing the final decision, to the public authority in an electronic format. The latter shall post the above mentioned documents on their official website (see part 7 Article 25-1, part 1 Article 25-3 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law).
Apart from that, the authorized public body shall ensure the access to the permitting document which provides the final decision and the findings received in the process of performing the environmental impact assessment during the entire period of the respective proposed economic activity (part 6 Article 25-5 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law). 

The Law of Ukraine «On Access to Public Information» of 13 January 2011 № 2939-VI in articles 1, 3 (1.2), 13, 14 (1.2), 15 (1.5), 18, 22 (1.1) and 22 (3) requires that public authorities keep track of the information they possess and disseminate it or provide it on request. The request for information can be declined only if the public authority does not possess the requested information and in line with its competence defined by law is not obliged to possess such information. 

Paragraph 10 (b) of the Letter requires that the “information within the scope of article 4 of the Convention is provided regardless its volume ...” Part 4 Article 20 of the Law of Ukraine on Access to Public Information of 13 January 2011 № 2939, sets the provision that in case of a request for a large volume of information the public authority shall have the right to extend the period for consideration of the request for up to 20 working days but within 5 days after receiving the request shall send the appropriate notification of such extension. Meanwhile neither the above provision nor any other provision of the above mentioned law allows the restriction of any kind of access to public information due to its volume. 


The paragraph 10 (c) the Letter requires that the legislation of Ukraine establishes “the detailed requirements for informing the public, as required under article 6, paragraph 2 of the Convention, about initiation of the procedure and possibility for the public to participate. Specifically: 
(і) The required form of the public notice; 

        (іі) The required contents of the public notice (as compared to the 
  
   
   requirements specified in paragraph 2 (a) to (d) of Article 6; and  
        (ііі) How, in case of projects having transboundary impact, the public 
  
    
   concerned abroad is to be notified, in accordance with paragraph 2 (e) of  
   article 6». 
The Draft Law addresses these issues in the following manner: the requirements contained in paragraph 10 (с) (і) are reflected in parts 6-9 Article 25-1 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law; those addressed in the paragraph 10 (с)(іі) are respectively reflected in  part  11 Article 25-1 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law; and the requirements provided for in the paragraph 10 (с)(ііі) shall be met on the basis of the provisions of Article 25-10 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law.


Paragraph 10 (g) of the Letter requires that the “public authorities do not limit the provision of information under article 6, paragraph 6, and article 4 of the

Convention to publication of the environmental impact statement but include other relevant information to ensure more informed and effective public participation... ».  This requirement is to be fulfilled through application of the provisions set out in parts 3 and 4 Article 25-4 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law. 

Paragraph 10 (h) of the Letter requires «that information that applicants are required to provide in the course of the public authorities’ decision-making on decisions under article 6 is generally not exempt from disclosure ... ». Article 20 (2) of the Law of Ukraine on information provides that “all information is open for disclosure, except for the information defined as classified information». Moreover pursuant to particle 2 Article 25-3 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law, EIA findings shall be placed in the public domain. The requirement set out in paragraph 10 (і) of the Letter foresees that «the disclosure of EIA studies in their entirety as the rule (with possibility for exempting parts being an exception to the rule) ... ». This requirement shall be fulfilled through the provisions in part 1 Article 25-3 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law. 

Paragraph 10 (j) of the Letter requires «that texts of decisions, alongside with the reasons and considerations on which they are based, are publicly available...». This principle of the Aarhus Convention is properly reflected in parts 4 and 6 Article 25-5 of the Law of Ukraine «On the environmental protection» of 25.06.1991 № 1264-ХІІ in the wording proposed in the Draft Law.

In addition to submitting the Draft Law for consideration to the Verkhovna Rada of Ukraine, the Ministry of Ecology and Natural Resources of Ukraine undertook a number of other measures. In particular, the Ministry of Ecology together with experts of EU project «EU Support to Ukraine to Implement the ESPOO and AARHUS Conventions» developed the draft law of Ukraine «On the environmental impact assessment» and sent it to the central executive authorities on May 16 2012. This draft law has been agreed only by the Ministry of Emergencies. The Ministry of Finance of Ukraine furnished their comments to the draft law in the letter of 06.06.2012 № 31-06130-09-5/14326. Other Ministries have not agreed the draft law. Currently we continue working at the draft which will duly address and embrace the issues related to the competence of all executive authorities. 
In August 2012 the Aarhus Convention Compliance Committee forwarded the Letters to the President of Ukraine and the Minister of Ecology and Natural Resources which provide the information on Ukraine’s compliance with its commitments under the Aarhus Convention. The Task Force of the Coordination Council on cooperation with public with the President of Ukraine addressed the issue of Ukraine’s compliance with Aarhus Convention requirements, expressed the concerns and approved the decision to request the President of Ukraine for support and promote the acceleration of passing the necessary projects. 

The President of Ukraine in his letter of 15.11.2012 instructed the Cabinet of the Ministers of Ukraine to ensure fulfillment by Ukraine its commitments under the Aarhus Convention and defined the urgent tasks. The Prime Minister of Ukraine in his instruction of 19.11.2012 № 45856 /1/1-12  respectively stated: to ensure submission of a respective draft law for consideration to the Cabinet of Ministers of Ukraine in line with the standard procedure. 
However as the Draft Law does not fully reflect the tasks defined in the above mentioned instruction of the President of Ukraine, the Ministry of Ecology has revised and improved the draft and submitted to the Office of the President of Ukraine  the draft law of Ukraine «On introducing amendments to certain laws of Ukraine  on  implementation of the provisions of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters»  requesting to send it urgently for consideration in the Verkhovna Rada.
Alongside with that the Verkhovna Rada of Ukraine accepted for consideration in the first reading the draft law of Ukraine «On introducing the amendments to the Law of Ukraine «On Regulation of Urban Development Activities» (related to public discussions of the project documentation on construction facilities)». The draft law proposes the amendments into Article 21 of the Law of Ukraine On Regulation of Urban Development Activities» in terms of mandatory public discussion of the project documentation on construction facilities.  

Part eleven Article 21 as proposed shall read as follows: 
«11. The procedure of holding public hearings shall be developed and approved by village, settlement, town councils in line with the requirements of the current legislation. The procedure provides for involvement all stakeholders into public hearings». 

Once the Law is passed it will come into effect from January 1st 2013. The Ministry of Ecology and Natural Resource have designed and submitted to the Verhovna Rada the draft law of Ukraine «On Ratification of Amendments to the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters with regard to public participation in decision-making on GMOs». Currently this draft law has been approved by the Committees of Verkhovna Rada of Ukraine and is prepared for first hearing.

Notwithstanding the delays with passing of the legislative act which shall mandate the very procedure of public participation in decision-making, Ukraine has implemented a number of important measures in terms of compliance with its commitments under Aarhus Convention. In particular, all executive authorities set up public councils, the Council of the Heads of public councils with the central executive authorities has also been established, the government Internet portal “Civil society and government” has been launched. There reports on discussions of regulatory-legal acts and the outcomes of public opinion consideration are being posted.

For the purposes of raising the level of information and awareness of general public in November 2012 the National Report on the State of the Natural Environment in Ukraine in 2011 was released and approved at the meeting of the Committee of Verkhovna Rada on the environmental policy, natural resources management and mitigation of Chernobyl disaster aftermath. The report has been posted on Internet. The Ministry of Ecology and Natural Resources posts the information on the biggest polluters in Ukraine on its website.

The Ministry of Ecology and Natural Resources of Ukraine is confident that the passing of the Draft Law and other above mentioned regulatory acts will allow significant advancement of the current legislation in the aspects of public participation in decision-making in the vital environmental matters and will ensure the implementation of the Decisions II/5b, III/6f and IV/9h of the Meeting of the Parties to the Aarhus Convention. 
