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STRATEGY
TO IMPLEMENT RECOMMENDATIONS CONTAINED IN DECISION II/5a OF THE 2ND MEETING OF THE PARTIES TO THE AARHUS CONVENTION

(ECE/MP.PP/2005/2/Add.7)
Prepared and submitted to the Aarhus Convention Compliance Committee on 
«        »  february 2006 

I. Introduction

1. The following Strategy is prepared in accordance with the request of the Second Meeting of the Parties to the UNECE Convention on access to information, public participation in decision-making and access to justice in environmental matters (Decision II/5a, para. 5, ECE/MP.PP/2005/2/Add.7).

2. As indicated in the aforementioned decision, the Meeting of the Parties requested Kazakhstan to submit to the Compliance Committee, not later than the end of 2005, a strategy, including a time schedule, for transposing the Convention’s provisions into national law and developing practical mechanisms and implementing legislation that would set out clear procedures for their implementation. This request also suggested that the Strategy might include capacity-building activities, in particular for the judiciary and public officials, including persons having public responsibilities or functions, involved in environmental decision-making. 

3. Paragraph 1 of decision II/5a is concerned with the following findings of the Compliance Committee:

а) failure to ensure that bodies performing public functions implement the provisions of article 4, paragraphs 1 and 2, of the Convention  and therefore failure to comply with these provisions;

б) the lengthy review procedure and denial of standing to a non-governmental organization in a lawsuit on access to environmental information and thus failure to comply with article 9, paragraph 1;

в) the lack of clear regulation and guidance with regard to the obligations of bodies performing public functions to provide information to the public and with regard to the implementation of article 9, paragraph 1 and therefore failure to comply with this provision;

с) the lack of clear regulation and guidance with regard to the obligations of bodies performing public functions to provide information to the public and with regard to the implementation of article 9, paragraph 1, and consequent non-compliance with the obligations established in article 3, paragraph 1, of the Convention.

II. Measures to transpose provisions of the Convention into the national legislation 

4. Order of the President of Kazakhstan of 19 June 1995 no. 2340 on procedure for review of citizens’ appeals (the order has the legal power of a law) and the Law of Kazakhstan of 27 November 2000 no. N 107-II on administrative procedure establish the existing general procedure of access to public information, including environmental information.  The current law on Environmental Protection of 15 July 1997 contains only general provisions which define environmental information, determine that it shall be transparent and open and set a right of citizens and non-governmental organizations to access environmental information. The legal framework of ensuring public access to information is described in detail in the Guidelines on Handling Public Requests for Environmental Information submitted to the Compliance Committee at an earlier stage.

5. Problems of compliance with article 4, paragraphs 1 and 2 of the Aarhus Convention, as identified by the Committee, related to the fact that the existing procedure of providing information upon request is set for the public authorities in the narrow understanding of the term. In particular, in Kazakh context the term “public authorities” does not cover some of the economic entities indicated in article 2, paragraph 2 (b), of the Convention. Therefore such bodies are not under obligations of article 4 of the Convention. In this particular case the matter was related to Kazatomprom Ltd and its failure to provide requested environmental information as set out in article 4, paragraph 2, of the Convention.

6. The Committee pointed out problems related to the length of review procedure and the inadmissibility of an NGOs’ appeal of denial to provide information. Such problems are related to the court practice rather than lack of appropriate legislation. Therefore we propose to undertake not legislative but rather practical measures and carry out capacity building for the relevant public authorities. Moreover, certain work on resolving problems with the length of review by courts has been already undertaken in recent years and the problem has been resolved to a significant extent.

7. The legislative compliance problems identified in the Compliance Committee’s findings as listed in paragraphs 3 and, in more detail, in paragraph 5 above, will be dealt with within the framework of the draft Environmental Code of Kazakhstan. The program of legislative drafting of the Government of Kazakhstan in 2006-2007 foresees that the Ministry of Environment should present this draft law for comment to the Ministry of Justice, the Government and the Parliament in the last quarter of 2006 (Regulation of the Government of Kazakhstan no. 824 of 3 August 2004, para. 37). The existing Law on Environmental Protection, Law on Environmental Assessment and many other pieces of legislation will loose effect once the Environmental Code is adopted. Therefore there would be no point in amending them.

8. The draft Environmental Code will include more detailed requirements on provision of environmental information on request. In particular, the scope of bodies under obligation to provide environmental information will be broadened and brought in accordance with the term “public authorities” set out in article 2, paragraph 2, of the Aarhus Convention. With regard to procedure of public access to environmental information, it is proposed that general administrative procedure regulating access to public information, including the deadlines for provision of information, be applied. This proposal takes into account the fact that the Committee did not find these procedures to be not in accordance with the requirements of article 4 of the Aarhus Convention. 
NB. Resolution of the compliance problems identified by the Committee, in our opinion, does not call for amendments to the President’s Decree on the procedure for review of citizens’ appeals and the Law on Administrative Procedure. First of all, such a revision would result in a significant revision of the whole system of access to public information in Kazakhstan, not only environmental information, which is not within the goals of the Aarhus Convention. Secondly, the Environmental Code will be superior to the Law on the procedure for review of citizens’ appeals and the Law on Administrative Procedure because, in accordance with article 4 of the Law no. 213-I of 24 March 1998 on Legal Acts, codes are higher in legal hierarchy than laws or decrees of President with legal effect of the law.

9. It is also worth noting that the existing sanctions  for failure to provide (denial of) environmental information, (concealing information, provision of partial or knowingly false information) foreseen in article 84 of the Code of Administrative Violations and article 154 of the Criminal Code will be applicable to a broader scope of bodies falling under the definition of the public authority as set out in article 2, paragraph 2, of the Aarhus Convention and as proposed to be set out in the Environmental Code. These requirements are explained in more detail in the Guidelines on Handling Public Requests for Environmental Information. Therefore, there is not reason to amend existing administrative and criminal legislation.
10. In the context of discussions on the draft Environmental Code, the aforementioned legislative proposals will be discussed with the members of the public council at the Ministry of Environment and with a broader scope of the public, including environmental non-governmental organizations. At present, public proposals and comments on this draft are being collected. During the first public debate on the draft held on 14 December 2005 special attention was paid to the draft’s provisions directly related to the Aarhus Convention.

III. Measures to develop practical mechanisms for implementation of legislation

11. There are two stages in undertaking measures to develop practical mechanisms for implementation of legislation in relation to the compliance problems identified by the Committee:


1) I stage – ensuring implementation of the Aarhus Convention’s requirements on access to environmental information on request as directly applicable;


2) II stage – introducing the currently lacking Aarhus Convention requirements on provision of information on request into the Kazakh national legislation and ensuring their subsequent implementation.  

12. The Guidelines on Handling Public Requests for Environmental Information were developed and published in Kazakh, Russian and English on the first stage (at the end of 2004). The Guidelines aim at ensuring implementation of the relevant provisions of the Aarhus Convention as directly applicable norms. It includes: 

1) the note containing main requirements of the Aarhus Convention which should be applied by the public officials which considering requests for environmental information; 

2) detailed guidance to the note, set out as questions and answers;

3) annexes providing pointers to the existing Kazakh system of environmental information and describing main public authorities that hold such information. 

13. Training for judges and prosecutors from various parts of Kazakhstan is being organized on the basis of the Guidelines on Handling Public Requests for Environmental Information. In particular, training on Aarhus Convention, including its requirements on access to environmental information was organized for over 50 judges and prosecutors on 1 to 4 November 2004 in Almaty. The training was based on concrete examples of case law referred to in the communications from the public related to compliance by Kazakhstan (ACCC/C/2004/01, ACCC/C/2004/02, ACCC/C/2004/06). The Ministry of Environment also considers possibility of organizing additional training for judges on three category of Aarhus cases. However the dates for such trainings would depend on availability of assistance from international and donor organizations.

14. At the end of November – beginning of December 2004, the Ministry of Environment implemented a wide-range training program for public officials of the executive branch based on the Guidelines. The training was held at the same time as the public hearing on the national implementation report on the Convention. The training was carried out in several regions of Kazakhstan, in particular, in the cities of Karagranda, Ust-Kamenogorsk, Aktay and Astana. The participants received copies of the Guidelines in Kazakh and Russian. For examples, in Eastern Kazakhstan a training was organized for 27 officials from 20 public authorities which, in accordance with the national legislation and the Convention, have to provide environmental information on request. 

15. During 2005 practical measures to implement the provisions of article 4 of the Aarhus Convention were taken by sending to the national and local authorities copies of the Guidelines on Handling Public Requests for Environmental Information.  They were sent, in particular, to the Deputy Prime-Minister Akhmedjan Yesimov as well as to the Supreme Court, the office of the Prosecutor General, the Parliament, sectoral ministries, regional environmental authorities and local authorities (akimats). First edition of the Guidelines (500 copies in each Kazakh and Russian) had been disseminated in the first quarter of 2005 and additional edition of 1000 copies was printed for dissemination among the relevant authorities starting from May of this year. Special attention was paid to raise awareness of the Guidelines among the judiciary.

16. Additional training for officials of the regional environmental authorities, local authorities and associations of nature users will be organized in 2006. The training is aimed to ensure implementation of the Aarhus Convention requirements. Special attention will be paid to the timely provision of environmental information on request of citizens and non-governmental organizations. 
17. The second stage in the development of the practical mechanisms of implementing legislation will begin with transposition of the missing Aarhus Convention provisions in the national legislation (see Chapter II above: Measures to ensure transposition of the Aarhus Convention provisions into the national legislation). The development of the legislative measures itself will take place during 2006, while their lobbying in the Parliament – in 2007. 

18. Practical mechanisms needed to implement and improve the national legislation on provision of environmental information on request are expected to be implemented in the second half of 2007 by revising and reprinting the Guidelines and by training, in particular for those bodies which currently do not fall under the definition of public authority under the national legislation.  Such practical measures will be aimed at, first of all the relevant national companies, hydro-meteorological services, forest service, organizations which provide services such as water supply, waste removal, recycling and disposal, management of green areas, etc. However, in order to implement such measure in an effective and comprehensive way in advance of the preparation of the national implementation report to the 3rd Meeting of the Parties, will require support from international and donor organizations.  
III. Capacity-building measures for the judiciary and public officials 
19. Existing and proposed measures for capacity building among the judiciary and public officials include: 
training on issues related to the Aarhus Convention organized within the framework of the permanent capacity-building courses for public officials and judges; designation in some public authorities, as appropriate,  of special staff positions to deal with public requests for environmental information; in some cases internal collegiate discussion by judges on issues related the Aarhus Convention before sitting of the court on relevant cases. 

20. Collegiate discussions on issues and problems related to hearing of the three categories of Aarhus cases (access to environmental information, public participation in environmental decision-making and challenging acts and omissions by public authorities and private persons which contravene provisions of the national law relating to the environment) are already being carried out within the framework of the Supreme Court.  These measures are undertaken by the Supreme Court of Kazakhstan in connection with the problems of compliance identified by the Committee and related to access to justice also discussed during the training for judges organized jointly by the Supreme Court of Kazakhstan, OSCE Center in Almaty and the Ministry of Environment in November 2004. 

21. In early 2006, the Capacity Building Institute of the Office of the Prosecutor General will publish special compendium of international environmental law. The compendium will include the text of the Aarhus Convention and the description of its main requirements. 
22. Proposals on inclusion of issues related to the Aarhus Convention into the Academy of State Management training plans and programs of capacity building for public officials and judges will be made in 2006. These proposals will, in particular, cover issues related to consideration by public officials of requests for environmental information as well as consideration of the relevant cases by courts.

NB. The goals of the State Management Academy of the President of Kazakhstan are training and capacity building for public officials, staff of the diplomatic service, judges, employees of the court system, offices of prosecutors and, attorneys, as well as development of an comprehensive system of training for staff of public authorities and development of methodological and scientific basis of the state management. 

23. In 2006-2007 all the regional environmental authorities will have allocated one staff position responsible for dissemination of environmental information. Special funding will be allocated for this activity (creation, publication and dissemination of information materials, consultation, etc.).
IV. Schedule for implementation of the Strategy

	N

	Measures for dealing with problems of non-compliance
	Deadlies

	1
	Development of provisions public access to environmental information for the draft Environmental Code (in connection with identified problems of non-compliance with Aarhus Convention) 
	Before 1 January 2007

	2
	Public discussion and taking account of public comments on the proposed provisions of the draft Environmental Code 
	2006 

	3
	Presentation of the draft Environment Code to the Parliament (including the provisions on implementation of the relevant provisions of the Convention) 
	Last quarter of 2006 

	4
	Lobbying for the draft Code in the Parliament 
	2007 

	5
	Organization of training for officials of the regional environmental authorities, local authorities and associations of nature users
	2007 

	6
	Further elaboration and possible reprinting of the Guidelines on Handling Public Requests for Environmental Information taking into account relevant legislative changes
	2nd half of 2007

	7
	Organization of training for public authorities and other organizations on new legal requirements on ensuring public access to environmental information 
	2nd half of 2007 – 1st half of 2008 

	8
	Development of proposals on inclusion of issues related to the Aarhus Convention in the training plans and programs of the capacity building for public officials
	2006 

	9
	Allocation in each regional environmental authority of one staff position responsible for the dissemination of environmental information 
	2006-2007 


