Communication to the Compliance Committee of the Aarhus Convention

I.
Information on correspondent submitting the communication

Full name of the appealing organization:

Ecological Society “Green Salvation”

Permanent Address: The Republic of Kazakhstan, 050000, Almaty, ul. Shagabutdinova, d.58, kv. 28

Telephone: 253 62 56; 234 17 60

Fax: 253 62 56

E-mail: grsalmati@mail.ru
Contact person:

Full name: Kuratov, Sergey Georgievich

Title: Chairman

II.
State concerned

The Republic of Kazakhstan

Kazakhstan ratified the Aarhus Convention on October 23, 2000, and it entered into force in Kazakhstan on October 30, 2001.

III.
Facts of the communication

The violations by the Republic of Kazakhstan’s judicial bodies of Article 3, Point 1 and Article 9, Point 3 of the Aarhus Convention serve as the grounds for this communication to the Committee.  This Party to the Convention has not ensured public access to trial procedures for challenging the inactivity of government bodies in violation of national environmental protection legislation.


In November 2005, the Kazakhstani organizations the Ecological Society “Green Salvation” and the “Biosphere” Ecological Club (further Biosphere) filed a lawsuit on the inactivity of the Government, the Ministry of Environmental Protection and other state bodies.  The inactivity of these bodies created obstacles for citizens to exercise their rights and freedoms to participate in the decision-making process on environmental matters.  The Specialized Inter-district Economic Court (SIEC) would not admit the lawsuit.  Appellate and oversight courts, including the Supreme Court, retained without change the SIEC’s determination. The legislation of the Republic of Kazakhstan does not stipulate further appeals of the judicial bodies in force.


The essence of the lawsuit by Green Salvation and Biosphere consists of the following.


On March 18, 1997, the Republic of Kazakhstan passed the law “On Environmental Assessment”.  In accordance with Articles 15 and 36, taking into account public option is one of the mandatory conditions for conducting a state environmental assessment.  In order to fulfill this requirement, according to Article 15, Point 1, Subpoint 2 of this law, the Ministry of Environmental Protection is obligated to develop “Procedures for Taking into Account Public Opinion”.  In accordance with the legislation of the Republic of Kazakhstan, such a document is to be developed promptly.  However, the “Procedures for Taking into Account Public Opinion” were not developed, right up to the cessation of the law’s force in February 2007.  This created obstacles for citizens to exercise their rights and freedoms, and substantially limited the opportunities for public participation in the decision-making process.


The Government did not exercise control over the Ministry’s execution of the Law “On Environmental Assessment”, although in accordance with the law, the Government “develops and implements measures to protect and defend the rights and freedoms of citizens, ensuring legality…” (Law of the Republic of Kazakhstan, December 18, 1995, No. 2688 “On the Government of the Republic of Kazakhstan”, Article 9, Point 13, and Article 13).  This led to the lack of compliance with the provisions of Article 3, Point 1 of the Aarhus Convention.


Considering the importance of developing the “Procedures for Taking into Account Public Opinion”, Green Salvation appealed to government bodies with the request that the Law “On Environmental Assessment” be strictly satisfied.  Yet this did not bring about any results.


Green Salvation presumed that following the Second Meeting of the Parties to the Aarhus Convention, the Government would take decisive measures to develop a mechanism for public participation in decision-making processes and for the realization of Article 15, Point 1 of the Law “On Environmental Assessment”.  This supposition was based on the fact that the Compliance Committee made decisions ACCC/C/2004/01 and ACCC/C/2004/2, in which it was recognized that Kazakhstan is not in compliance with a number of the Convention’s articles.  The Second Meeting of the Parties confirmed the Committee’s conclusions and recommended that the Republic of Kazakhstan adopt “normative-legal acts, establishing clearer public participation procedures, related to the entire range of activities envisaged in Article 6 of the Convention” (Decision II/5a).


As the situation had not changed by November 2005, Green Salvation and Biosphere submitted a lawsuit on the inactivity of the Government and Ministry of Environmental Protection in regards to the execution of Article 15, Point 1 of the Law “On Environmental Assessment”(1_English, 1 Russian).


On November 15, 2005, the Saryarkinsk District Court in Astana decided not to admit the lawsuit based on the reasoning that it was “outside the jurisdiction of this court”, and recommended appealing to the Specialized Inter-district Economic Court (SIEC).  Not appealing this verdict, the plaintiffs filed a lawsuit with the SIEC in Astana (2).


On December 1, 2005, the SIEC decided to return the lawsuit materials to the plaintiffs “based on the reasoning that the given lawsuit is not within the jurisdiction of the Specialized Inter-district Economic Court (SIEC), rather within the jurisdiction of the court of general jurisdiction” (3).


On December 15, 2005, the plaintiffs appealed to the Astana City Court in order to determine the court under whose jurisdiction the lawsuit fell.  The Astana City Court determined that the lawsuit should be referred to the Astana City SIEC (4).


On January 14, 2006, the judge of the Astana City SIEC decided to return the lawsuit to the plaintiffs, having indicated, “it is not subject to review and settlement by way of civic legal proceedings”.  Having made such a decision, the judge was obligated to specify the court under whose jurisdiction the matter fell (Civil Procedural Code of the Republic of Kazakhstan, Article 153, Point 2; further CPC).   However, he did not do so.  In accordance with Article 153, Point 5 of the CPC, the plaintiffs submitted a private complaint to the Board for Civic Affairs of the Astana City Court (5).


On February 28, 2006, the Board for Civic Affairs of the Astana City Court decided to retain the SIEC’s judgment without changes—a private complaint without satisfaction, owing to the fact that the lawsuit “…does not correspond in form or content to the identified requirements of the law…, [and] the lawsuit does not reflect concrete instances of violations or threats of violations of the rights, freedoms and legal interests of citizens.”  The Board deliberately ignored the requirements of the law, as the facts of the violations and lack of observance of citizens’ rights and freedoms may be established by the court only upon review of the essence of the matter (6).


Moreover, the judges ignored Article 279 of the CPC in which it is stated that the actions of government bodies that create “obstacles for a citizen to realize his rights and freedoms, and for a legal entity to realize its rights and interests as protected by the law” may be challenged in court.


On May 2, 2006, the City of Astana’s Oversight Board retained the decision of the Court and that of the Board for Civic Affairs without changes (7).


On June 5, 2006, the Supreme Court’s Oversight Board confirmed the conclusions of the SIEC and both of the Boards of the Astana City Court. The Civil Procedural Code of the Republic of Kazakhstan does not stipulate further appeals for judgment and settlement by the courts (8, 9).


Familiarization with the rulings of the Supreme Court’s Oversight Board and the Oversight Board of the Astana City Court creates the impression that the judges did not consider the essence of the complaint, but simply duplicated the formulation of the courts of lower instances.


CONCLUSIONS

1. By substantiating their refusal to admit the lawsuit based on the reasoning that “the lawsuit does not reflect concrete instances of violations or threats of violations of the rights” of citizens, the courts have arbitrarily interpreted the requirements of civil legislation of the Republic of Kazakhstan (see the Decision of the Supreme Court).  The validity of the plaintiffs’ arguments must be established in the course of a trial, and, in accordance with Article 153, Point 1 of the CPC, is not the basis for refusing to admit a lawsuit. 



In this way, the courts violated Article 153, Point 1 of the CPC, as well as Article 3, Point 1 and Article 9, Point 3 of the Aarhus Convention.


2.  The courts also substantiated their refusal to admit the lawsuit based on the reasoning that Article 279 of the CPC does not indicate that non-compliance with international agreements, in particular the Aarhus Convention, is considered inactivity on the part of government bodies, and Article 279 of the CPC “is not subject to broad interpretation” (see the Decision of the Supreme Court).


In addition, the SIEC determined that the lawsuit in question “is not subject to review and settlement by way of civil legal proceedings” (see the Decision of the SIEC).  In this way, there were violations of Article 2, Point 2 of the CPC, in which it is indicated, “that international agreements are a component of civil procedural rights”.  The courts did not begin to be guided by this statute nor did they apply it.  Thus, they violated the provisions of Article 3, Point 1 of the Aarhus Convention, in which it is stated that each Party must take appropriate measures to ensure compliance with the Convention’s requirements.

IV.
Nature of alleged non-compliance


The Republic of Kazakhstan’s judicial system depends on the executive branch of the Government, therefore the courts did not accept the lawsuit brought by nongovernmental organizations, charging the Government with inactivity.  The dependence of the Republic of Kazakhstan’s judicial system on the executive branch keeps the Government, for all practical purposes,  from implementing the provisions of the Convention.  For this very reason, there were violations of the rights of legal entities that tried to contest the inactivity of the Government and other state bodies.

V. Provisions of the Convention relevant for the communication


Green Salvation considers that the judicial bodies violated the provisions of Article 9, Point 3, which reads: “In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.”


Green Salvation also considers there to have been violations to the provisions of Article 3, Point 1: “Each Party shall take the necessary legislative, regulatory and other measures, including measures to achieve compatibility between the provisions implementing the information, public participation and access-to-justice provisions in this Convention, as well as proper enforcement measures, to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention.”

VI.
Use of domestic remedies or other international procedures


Aware of the right, secured by Article 6, Point 1 of the Law “On Environmental Protection”, on submitting a lawsuit in court, the plaintiffs appealed to the authorized state bodies, requesting strict implementation of the Law “On Environmental Assessment”. For instance, a letter was sent to the Government, the General Public Prosecutor, and the Ministry of Environmental Protection on January 21, 2005 (10).

However, the Procedures for Taking into Account Public Opinion were never developed  (11, 12).


Other international procedures were not employed as Kazakhstan has not joined other international agreements that envisage procedures for regulating this issue.

VII.
Confidentiality


None of the information contained in this communication is confidential.

VIII.
Supporting documents (Copies)

· Excerpts from laws of the Republic of Kazakhstan relating to this issue
· Determinations and decisions of the courts
· Correspondence with government bodies
SUMMARY (14)
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Signature 

Kuratov, Sergey Georgievich

8 May 2007

ATTACHMENTS

1. Lawsuit for the court (English, Russian). 

2. Determination by the Saryarkinsk District Court of Astana City from November 15, 2005 on refusing to admit the lawsuit.

3. Determination by the SIEC of Astana City from December 1, 2005 on refusing to admit the lawsuit.

4. Determination by the Astana City Court from December 15, 2005 directing Green Salvation’s lawsuit to the jurisdiction of the SIEC.

5. Determination by the SIEC from January 14, 2006 on refusing to admit the lawsuit.

6. Decision by the Board for Civic Affairs of the Astana City Court from February 28, 2006 (No. 2a-194) on sustaining the private complaint without changes.

7. Decision by the Oversight Board of the Astana City Court from May 2, 2006 (No. 2n-390) on refusing filing the complaint for review.

8. Oversight complaint to the Supreme Court’s Oversight Board.

9. Decision by the Oversight Board of the Republic of Kazakhstan’s Supreme Coart from June 5, 2006 (No. 4g 1868-06) on refusing filing the complaint for review.

10. 
Letter No. 003 from the Ecological Society “Green Salvation” from January 21, 2005.

11. Response from the General Public Prosecutor No. 7-4803, 10-04 from February 18, 2005 to an inquiry from the Ecological Society “Green Salvation”.

12. Response from the Ministry of Environmental Protection No. 3-1-2-9/882 from February 16, 2005 to inquiry No. 003 from the Ecological Society “Green Salvation” from January 1, 2005.

13. Excerpts from laws mentioned in the communication.

14. SUMMARY Facts of the Communication.
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