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Compliance by the United Kingdom of Great Britain and Northern
Ireland with its obligations under the Convention

I ntroduction

1. During the past intersessional period of the tiigeof the Parties to the Convention
on Access to Information, Public Participation iedision-making and Access to Justice in
Environmental Matters (Aarhus Convention), the Chhamee Committee considered four
communications concerning compliance by the Unikdgdom of Great Britain and
Northern Ireland with its obligations under Convent With respect to communication
ACCC/C/2009/38, the Committee did not find that thatters examined with respect to the
communication established non-compliance by théyRamcerned with the provisions of
the Convention on access to information and puplcticipation, and it postponed
consideration concerning issues relating to actesgistice. The following paragraphs
review the findings and recommendations of the Catemwith regard to communications
ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/3&fter taking into
consideration information submitted by the Partgaayned in its national implementation
report and the letter of the Party dated 15 Felgr@ad 1, as well as information submitted
by the Coalition for Access to Justice for the Eomiment (CAJE) on 15, 21 and 23
February 2011, the Committee at its thirty-firstatieg concluded the draft of the present
findings and recommendations and the Party condesind the communicants were invited
to provide comments. The Committee then considdliegcomments submitted, it adopted
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the findings and recommendations using its elearalecision-making procedure and
agreed to submit them to the Meeting of the Parties

| mplementation of recommendationswith regard to
communication ACCC/C/2008/23

2. Communication ACCC/C/2008/23 was made on 21 lalgr2008 by Mr. Morgan
and Ms. Baker with regard to compliance by the &thiKingdom with its obligations under
article 9, paragraph 4, of the Convention in cotipecwith the availability of fair,
equitable, timely and not prohibitively expensiveview procedures in their private
nuisance proceedings against the operator Hintogaies (Wessex) Ltd, seeking an
injunction to prohibit offensive odours arising fincthe operator’'s waste composting site
near their homes. Following the cancellation ofirserim relief, the communicants were
ordered to pay the costs of the operator and pudlithorities/added parties to the
proceedings, and the communicants alleged that m@snftom the public authorities for
their costs to be paid forthwith and not to awhi¢ butcome of the trial amounted to
non-compliance of the Party concerned with art&lparagraph 8, of the Convention.

3. Having considered the communication in accordanith the procedure set out in
section VI of the annex to decision I/7 of the Megtof the Parties, the Committee at its
twenty-ninth meeting (21-24 September 2010) founad, tin respect of the requirements of
article 9, paragraph 4, for procedures referrethtparagraph 3 to be fair and equitable,
related to the fact that in the above circumstamdgare the communicants were ordered to
pay the whole of the costs while the operator watsondered to contribute at all, that that
constituted stricto sensu non-compliance with &t paragraph 4.

4, Taking into consideration that no evidence hadnbpresented to substantiate that
the non-compliance with article 9, paragraph 4, diae to a systemic error, the Committee
refrained from presenting any recommendationsan ¢ase.

5. The above findings and recommendations of themi@ittee are contained in the
addendum to the report of the twenty-ninth meetigf the Committee
(ECE/MP.PP/C.1/2010/6/Add.1).

| mplementation of recommendationswith regard to
communication ACCC/C/2008/27

6. On 18 August 2008, Cultra Residents’ Associateubmitted communication
ACCC/C/2008/27 with regard to compliance by the teliKingdom with its obligations
under articles 3, 7 and 9 of the Convention in eation with the decision-making
procedure to expand Belfast City Airport operatiamsl with respect to the costs charged
upon the communicant following the dismissal of @pplication for judicial review
proceedings.

7. Having considered the communication, the Conemitit its twenty-ninth meeting

found that: the communicant’s judicial review predigs were within the scope of article
9, paragraph 3, of the Convention and thus were sbject to the requirements of article
9, paragraph 4, of the Convention, and that thentgua of costs awarded in that case,
£39,454, rendered the proceedings prohibitively eespve and that the manner of
allocating the costs was unfair, within the meanaigarticle 9, paragraph 4, and thus,
amounted to non-compliance.

8. The Committee recommended to the Party concermidld its agreement, to review
its system for allocating costs in applications jiadicial review within the scope of the



ECE/MP.PP/C.1/2011/2/Add.9

Convention, and to undertake practical and legigaimeasures to ensure that the
allocations of costs in such cases was fair angbradtibitively expensive.

9. The above findings and recommendations of themi@ittee are contained in the
addendum to the report of the twenty-ninth meetigf the Committee
(ECE/MP.PP/C.1/2010/6/Add.2).

| mplementation of recommendationswith regard to
communication ACCC/C/2008/33

10. On 2 December 2008, ClientEarth, the Marine S8oration Society (MCS) and
Mr. Robert Latimer submitted communication ACCC/@I8/33 with regard to compliance
by the United Kingdom with its obligations undetiae 9, paragraphs 2, 3, 4 and 5, of the
Convention in connection with the lack in generkobstantive review in procedures for
judicial review, the prohibitively expensive cosfsjudicial review proceedings, the lack of
rights of action against private individuals foreaches of environmental laws and the
restrictive time limits for judicial review; andn iparticular in connection with access to
justice, to challenge a government licence issoetthé¢ Port of Tyne in northern England
that allows for the disposal and protective capmingof highly contaminated port dredge
materials at an existing marine disposal site ddi&outer Point” approximately four miles
off the coast. The Committee decided to focus om $listemic issues raised by the
communication.

11. Having considered the communication, the Cotesiat its twenty-ninth meeting
found that:

(a) By failing to ensure that the costs for all kqarocedures subject to article 9
were not prohibitively expensive, and in particutay the absence of any clear legally
binding directions from the legislature or judigido that effect, the Party concerned failed
to comply with article 9, paragraph 4, of the Camti@n;

(b)  The system as a whole was not such as “to rensoweduce financial [...]
barriers to access to justice”, as article 9, pagly 5, of the Convention required a Party to
the Convention to consider;

(c) By not ensuring clear time limits for the fijrof an application for judicial
review and by not ensuring a clear date from wimentime limit started to run, the Party
concerned had failed to comply with article 9, gaaph 4;

(d) By not having taken the necessary legislatiggulatory and other measures
to establish a clear, transparent and consistantework to implement article 9, paragraph
4 of the Convention, the Party concerned alsodaitecomply with article 3, paragraph 1.

12. The Committee recommended to the Party condewiéh its agreement, to:

(@) Review its system for allocating costs in eowinental cases within the
scope of the Convention and to undertake practiodl legislative measures to overcome
the problems identified in paragraphs 128-136  of s it findings
(ECE/MP.PP/C.1/2010/6/Add.3) to ensure that suckextures:

0] Were fair and equitable and not prohibitiveipensive; and
(i)  Provided a clear and transparent framework;

(b)  Review its rules regarding the time frame fw bringing of applications for
judicial review identified in paragraph 139 of fimdings to ensure that the legislative
measures involved were fair and equitable and aiteduto a clear and transparent
framework.



ECE/MP.PP/C.1/2011/2/Add.9

13. The recommendations in the findings with regatd communication
ACCC/C/2008/33 covered the specific issues raisedommunications ACCC/C/2008/23
and ACCC/C/2008/27.

14. The above findings and recommendations of tbmm@ittee are contained in the
addendum to the report of the twenty-ninth meetigf the Committee
(ECE/MP.PP/C.1/2010/6/Add.3).

Follow-up and conclusions

15. The Committee invited the Party concerned &wiple information, no less than four
months before the fourth session of the MeetinthefParties, on the measures taken and
the results achieved in implementation of the abeeemmendations.

16. On 15 February 2011, the Party concerned stemnihe information on measures
taken to address the above recommendations, a®stegu by the Committee. The
Committee considered the information submitted bg Party concerned and also the
national implementation report for the period 200&+1. The Committee also considered
the information submitted by CAJE on 15, 21 and=2Bruary 2011.

17.  The Committee welcomed the progress undertbitghe Party concerned promptly
after the adoption of the findings by the Committee

18.  With regard to the recommendation mentioneparagraph 12 (a) above on costs,
the Party concerned informed the Committee thatMiwstry of Justice was preparing
amendments to the Civil Procedure Rules of Englamil Wales to codify the case law on
protective costs orders (PCOs) in order to progidéed clarity and transparency to the law
and the procedure for making an application folC®Rwith a view to achieve compliance
with the Convention. That was based on four poéngiroblems identified by the
Committee in its findings with regard to communioatACCC/C/2008/33 (see para. 129
of the findings). The rules would be based on the s set out in the case @brner
House, as developed in particular with tarner case.

19.  The new rules were expected to be implemenge@ipoil 2011, while similar rules
were in preparation to regulate the award of cosiers in environmental cases in Scotland
and Northern Ireland.

20. The Ministry of Justice had also launched aliputonsultation (15 November
2010-14 February 2011), on the other key recommtemdaof Lord Justice Jackson's
Review of Civil Costs (http://www.justice.gov.ukiftsultations/jackson-review-
151110.htm), which recommended, inter alia, a ntovgualified one-way cost shifting (a
view also put forward in the Sullivan update report

21. The Party concerned stated that cross undegsiand interim injunctions were
rarely required and that it had not bee able tatifierecent examples of claims that had
not been taken forward because of the financiallduthat a cross undertaking in damages
would pose. However, due to the concerns exprasshat area, the Ministry of Justice for
England and Wales had launched public consultati@dsNovember 2010-24 February
2011) on cross undertakings in damages in enviratehejudicial review cases
(http://www.justice.gov.uk/consultations/docs/crosglertakings-in-damages-in-
environmental-judicial-review-claims.pdf). Considgon was being given to how to deal
with this issue in Northern Ireland. Cross unddrtg& were not a feature of the law in
Scotland.

22.  With regard to the recommendation mentionegdaragraph 12 (b) above on time
limits for judicial review proceedings, the Partyncerned informed the Committee that the
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Ministry of Justice was looking at the issue. Itdhl@nsulted with the administrative court
on whether the term “promptly” should be retainedvbether the time limit should simply
specify a maximum period, and whether it would perapriate to set the clock running
when the applicant became aware or should haveniea@ware of the decision to be
challenged. A further public consultation was cotigunder consideration.

23. At its thirty-first meeting, the Committee calered the progress achieved by the
Party concerned. It notes the engagement of théetdriKingdom demonstrated in its
correspondence with the Committee and the participaof its representatives in the
Committee’s meetings.

24. The Committee considers that, while the measwedertaken by the Party

concerned demonstrate progress made towards anfpiesmpliance with article 9 of the

Convention, it would be premature to conclude thatParty concerned is no longer not in
compliance with the Convention, since the measheg not been implemented and a
number of concerns have been raised by the pubficezned.

25.  In order to ensure the comprehensive revieaooipliance by the United Kingdom,

the Committee invited the United Kingdom, as we# the communicants whose
communication had initially triggered the review @dmpliance by United Kingdom, to

comment on the draft of the present report. TheéyRamcerned commented on 15 March
2011. The Committee also received comments fromECAd 14 March 2011 and from

ClientEarth on 15 March 2011. The latter was a@asp to the information submitted by
the Party concerned on 15 February 2011.

26.  The Party concerned expressed its satisfaatithe Committee’s recommendations.
ClientEarth noted that the ongoing reforms wouldl resolve the issue of non-compliance
by the Party concerned with article 9 of the Coniven CAJE reiterated its concerns that,
even if implemented, the proposals of the Partyceomed regarding prohibitive expenses
would not bring it in compliance with article 9,rpgraph 4, of the Convention, because:

(@) The proposals for amendments only extend tesasvered by Directive
2003/35/EC providing for public participation, amebt to all environmental cases, as
covered by the Convention;

(b)  The automatic imposition of a costs-cap of 828, for individuals will not
address concerns regarding prohibitive expenseofdicy to ClientEarth the average
annual salary in the United Kingdom in 2010 was,528);

(c)  The position in the proposals with regard tonowunity groups and non-
governmental organizations remains entirely unglear

(d)  All of the problems associated with cross-cégs discussed by CAJE and
Lord Justice Sullivan's Working Group on Access BEovironmental Justice) remain
unsolved; and

(e) Significant concerns will persist in connectiwith the imposition of cross-
undertakings in damages in relation to interimefeli

Recommendations

27. The Committee recommends to the Meeting oPies, pursuant to paragraph 35
of the annex to decision 1/7, and taking into actowhe cause and degree of
non-compliance as well as the measures taken byattg concerned in the interesessional
period, to:
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(a) Endorse the original findings and recommendatiof the Committee on the
three communications as adopted at its twenty-mmbting;

(b)  Welcome progress made by the Party concernedmiplementing the
Committee’s recommendations since their adoptiddeptember 2010;

(c) Invite the United Kingdom to submit to the Coittee periodically, namely
in February 2012 and February 2013, and six mdogifiare the fifth session of the Meeting
of the Parties, information on the progress in Enpénting the recommendations of the
Committee;

(d)  Undertake to review the situation at its fiftssion.






