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1. Misconception   – Although the event resulting in the findings of the Aarhus Convention 
Compliance Committee (ACCC)2 consisted of a change (de facto extension) of the lifetime of
the Borssele Nuclear Power Plant (KCB), compliance with the Aarhus Convention does not 
only concern the obligation of public participation in the event of changes to the duration 
of a nuclear activity, but the obligation for public participation “when a public authority 
reconsiders or updates the operating conditions for an activity referred to in paragraph 1” - 
Aarhus Convention, art. 6(10). 
This goes much further than just the casus specialis of duration of operation.
In fact, what has to happen, and has to be laid down in law, is that any decision by a 
competent authority (not only regarding duration, but also change of safety criteria, 
updates, upscaling, changes in operation, fuel, etc.) is informed by a valid Environmental 
Impact Assessment (EIA) that includes the entire relevant operation period and relevant 
operation modes (including an analysis of the environmental impacts of that operation 
period and operation modes) and is subject to public participation.

2. Misconception   – The public participation obligation in a Uniform Public Preparation 
Procedure (UOV) under section 3.4 of the General Law on Governance (Awb UOV) does not
clearly define which issues should be treated within the UOV, and the Awb in particular 
does not define that there is an obligation to public participation concerning all aspects 
related to the environment. In other words, and also evidenced by the past, a UOV does 
not guarantee that public participation regarding environmental aspects will be included as 
relevant in the procedure.
The Aarhus Convention makes public participation regarding the environment obligatory in 
art. 6(6).

1 https://www.internetconsultatie.nl/inspraakverplichtingen_kernenergiewet   

2 https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-63/ece.mp.pp.c.1.2019.3.en.pdf   
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In addition, based on the judgment of the European Court of Justice (ECJ) of 29 July 2019 
regarding the nuclear power stations Doel 1 and 2 in Belgium, BBL / IEW vs Belgium3, a 
change in the operation time of a nuclear installation must be regarded as a project under 
the European EIA Directive 2011/92/EU of 13 December 2011 as amended by Directive 
2014/52/EU4, which provides for the obligation of an environmental impact assessment 
procedure (EIA procedure or EIA) for such a project.

3. Implementation Regulation EIA (Toepassingsbesluit mer): Problem with implementation of   
the Aarhus Convention and the European EIA Directive 2011/92 / EU as amended by 
Directive 2014/52 / EU – Where the European EIA Directive has an EIA requirement for 
changes to projects in Annex 1 of the EIA Directive on the basis of paragraph 24 in Annex 1, 
and nuclear power plants are included as projects under Annex 1, point 2b, the Dutch 
Implementation Regulation EIA5 has no EIA obligation for changes to nuclear power plants 
in the appendix under C22.3, but only for the establishment of a nuclear power plant or 
other nuclear reactor. Changes to nuclear power stations and nuclear reactors are classified
under D22.3, under which only an EIA is prescribed after an assessment by the competent 
authority.
The Aarhus Convention also knows an obligation of public participation on environmental 
matters for changes to nuclear power plants under art. 6(10), while there are good reasons 
– as indicated by the Advocate General of the ECJ prior to the ECJ's judgment of 29 July 
2019 regarding the nuclear power plants Doel 1 and 2 – to conclude that changes in the 
operation time of nuclear power plants also know such an obligation as an activity under 
art. 6(1).6

Curiously, a direct EIA obligation does apply to changes of other installations for energy 
generation, such as in C22.1 for thermal installations and C22.2 wind turbines.
For clarification: The legislator, unlike for thermal power plants and wind farms, did not 
specifically name changes or modifications of nuclear power plants under C22.3, although 
this should have been done under the Aarhus Convention, the Espoo Convention and the 
EU EIA Directive. This means that the relevant authority should not divert to point D22.3, 
but should interpret point C22.3 in line with international obligations, which includes 
changes and extension. If the authority does not do this, it will not meet the international 
obligations of the Netherlands.
The ACCC has not given a definitive answer in this regard because it relied on non-
compliance with Article 6(10) of the Aarhus Convention, which is concerned with 
reconsiderations and updates, and has concluded that it therefore was for the Borssele 

3 https://op.europa.eu/en/publication-detail/-/publication/5085bdbd-b1e5-11e9-9d01-01aa75ed71a1/language-nl   

4 2011/92/EU: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0092 

2014/52/EU: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32014L0052 

Geconsolideerde tekst: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02011L0092-
20140515&from=EN 

5 https://wetten.overheid.nl/BWBR0006788/2018-07-01#Bijlage   

6 Kokott, J, Conclusie Van Advocaat-Generaal J. Kokott van 29 november 2018 (1) Zaak C-411/17 Inter-
Environnement Wallonie asbl, Bond Beter Leefmilieu Vlaanderen vzw tegen Ministerraad, interveniënte: Electrabel
SA [verzoek van het Grondwettelijk Hof (België) om een prejudiciële beslissing], paragraaf 96 – 99; 
http://curia.europa.eu/juris/document/document.jsf;jsessionid=2456BD951FA353008126DDA95A036E95?
text=&docid=208286&pageIndex=0&doclang=NL&mode=req&dir=&occ=first&part=1&cid=6331109 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=2456BD951FA353008126DDA95A036E95?text=&docid=208286&pageIndex=0&doclang=NL&mode=req&dir=&occ=first&part=1&cid=6331109
http://curia.europa.eu/juris/document/document.jsf;jsessionid=2456BD951FA353008126DDA95A036E95?text=&docid=208286&pageIndex=0&doclang=NL&mode=req&dir=&occ=first&part=1&cid=6331109
https://wetten.overheid.nl/BWBR0006788/2018-07-01#Bijlage
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https://op.europa.eu/en/publication-detail/-/publication/5085bdbd-b1e5-11e9-9d01-01aa75ed71a1/language-nl


case not necessary to consider the application of Article 6(1), which would open up the 
above-mentioned inconsistency between the Convention and the Implementation 
Regulation EIA. However, the Advocate General of the ECJ makes it clear in the above-
mentioned advice regarding questions from the Belgian Constitutional Court regarding the 
extension of the lifetime of the nuclear power stations Doel 1 and 2, that changes to the 
nuclear power stations concerned here do indeed fall under Article 6(1) Aarhus and that 
there is no reason to assume that Article 6(10) takes precedence over 6(1), and that 
therefore under Art. 6(1) there is an obligation for public participation regarding the 
environment before decisions on changes of this kind are taken. The Advocate General of 
the ECJ furthermore states that when Espoo and Aarhus are considered together for what 
is meant by a “project” in the EU EIA Directive, the lifetime extension of a nuclear power 
plant should fall under “project”. This implies that changes concerning nuclear power 
stations should fall under C22.3 of the Implementation Regulation EIA and not under D22.3.
In short: there is not only an obligation for a UOV, but also an obligation for an EIA for 
decisions concerning changes, including the operation time of nuclear power stations and 
other nuclear reactors.

4. The ACCC has concluded on the basis of art. 6(10) of the Aarhus Convention, that there is a 
right to public participation in environmental matters "when a public authority reconsiders 
or updates the operating conditions for an activity referred to in paragraph 1.” No 
exceptions have been indicated as mentioned in the proposed text of the Nuclear Energy 
Act for art. 17, fourth paragraph, (a to d).
The proposed amendment to the law therefore does not fulfil the recommendation made 
by the ACCC in paragraph 89 of its findings.7

These exceptions should therefore be removed. The easiest way to do this would be to 
require a valid EIA, which includes planned changes (including operation times) and is 
subject to public participation.

5. In addition, the proposed legislative amendment does not fulfil the obligations under the 
EIA Directive, as documented by the ECJ in its judgment of 29 July 2019, which states that 
changing the operation time of nuclear power plants has an obligation to carry out an EIA.

6. The proposed amendment to the law states in the proposed art. 17, fourth paragraph, 
under c: “which does not lead to a change in the design operati  on   time of the   installation  ” 
[emphasis added, JH].
By definition, the design operation time cannot be changed. This is the operation time that 
was estimated and documented when the design of the nuclear power plant was 
established, that is before the first (and in the case of Borssele, unlimited) operation license
was issued. At that time, a design operation time of 40 years was assumed, as has been 
stated several times by both the licensee EPZ and the ANVS and its predecessor authority 
KfD, including in arguments to the ACCC. What can be changed is the operation time (sic) or
planned lifetime of the installation.
In answering the IAK questions8, the design operation time is defined as "the duration of 
the operation for which the technical safety of the installation – the systems, structures and 
components – has been demonstrated". We agree with this jest of this definition, but 

7 https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-63/ece.mp.pp.c.1.2019.3.en.pdf   

8 https://www.internetconsultatie.nl/inspraakverplichtingen_kernenergiewet/document/5729   

https://www.internetconsultatie.nl/inspraakverplichtingen_kernenergiewet/document/5729
https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-63/ece.mp.pp.c.1.2019.3.en.pdf


recommend that the words planned operation time or planned lifetime are used to avoid 
misunderstandings.

7. It is unclear to us what is meant by the proposed amendment Art. 17, fourth paragraph, 
under d. "Which does not lead to a different installation than that for which a license has 
previously been granted". Is this a formulation to demand the necessity for physical 
changes, which the ECJ concluded that (in accordance with the Brussels airport judgment) 
was also met in the case of Doel 1 and 2?
If this is the case, it should be noted that the ECJ found that this condition was met in the 
case of Doel 1 and 2 and therefore it was not necessary to investigate further whether 
other arguments would apply in the case of nuclear power plants than for the construction 
of airports. However, the Advocate General of the ECJ has given a more far-reaching 
opinion that the necessity of physical change does not exist for installations under Annex 1, 
paragraph 2 of the EIA Directive, where the content of a “project” is not referred to as 
construction of a nuclear power plant, but as a nuclear power plant sec.
The Aarhus Convention does not recognize the need for physical changes either. Certainly 
art. 6(10) Aarhus leaves little space for doubt: any reconsideration or update must be 
preceded by public participation regarding the environment.
From that point of view, the legislative amendment for Art. 17, fourth paragraph under d – 
a necessity for physical changes to the installation – is not in line with the EIA Directive and 
the Aarhus Convention and should therefore be scrapped.

8. Where the Aarhus Convention does not have an EIA requirement, but an obligation to 
public participation in environmental matters (based on art. 6(10) or 6(1) Aarhus), including
providing for this public participation all environmental information relating to the activity 
in question (Art. 6(6) Aarhus), as well as that this public participation takes place at an early
stage when all options are open (Art. 6(4) Aarhus), and to take due account of the results of
public participation (art. 6(8) Aarhus); where the Netherlands has no other instrument in 
which all environmental issues are included in a decision-making procedure other than the 
EIA; and where the EIA Directive has an obligation to have an EIA in the event that this 
legislative amendment covers, it is clear that the proposed legislative amendment cannot 
be deemed sufficient without an EIA obligation. It is commendable that the government 
proposes a (more extensive) UOV, but it does this without it being undeniably clear that EIA
must be part of this UOV procedure.

9. Where the ACCC has found non-compliance with the obligations under the Aarhus 
Convention regarding Art. 6(10), namely the public participation obligation “when a public 
authority reconsiders or updates the operating conditions for an activity referred to in 
paragraph 1” for the specific case of extending the lifetime of a nuclear power plant, the 
proposed law change narrows this obligation to only one in the case of a change of 
operation time. However, the Aarhus Convention generally provides this obligation for 
reconsiderations and updates to activities. This broader obligation must also be reflected in 
the proposed legislative amendment to fulfil the obligations under the Aarhus Convention.

10. In short: the proposed legislative amendment does not meet the recommendations of the 
ACCC, nor the obligations of the Netherlands under the Aarhus Convention and the EU EIA 
Directive.
This legislative change should introduce an obligation that all decisions on reconsiderations 
or updates to nuclear power plants be informed by, and take into due account, the results 



of a timely EIA that has reviewed the relevant reconsiderations and updates, including 
changes in operation time, and is valid for the period of any changed operation time.
It would be better if this obligation were included not only in the Nuclear Energy Act, but in 
general in the Environmental Act for all projects / activities.
Only in this way can the Netherlands fulfil its obligations under the Aarhus Convention and 
the EU EIA Directive.
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