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I. Information on correspondent submitting the communication 

Names: Sergey Solyanik, Aleksandr Kolmakov, Vladimir Talanov, Zhamilya Zhukenova, Nursultan Belkhodzhayev, Dmitry Zhukov, Zoya Falkova, Nadezhda Berkova (The Ecological Society Green Salvation), Svetlana Katorcha (The Ecological Society Green Salvation), Sergey Kuratov (The Ecological Society Green Salvation), Nataliya Medvedeva (The Ecological Society Green Salvation), Svetlana Spatar (The Ecological Society Green Salvation).
Contact name: Sergey Solyanik
Permanent address: ul. Trudovaya, 27, Dostyk, Almaty 050063, Kazakhstan
Telephone: +7-7272-564335

E-mail: ss_grs@yahoo.com
II. State concerned
The Republic of Kazakhstan
III. Facts of the communication
The Almaty city authorities plan to build a ski resort in the Kok Zhailau area, which is located in the Ile-Alatau state national nature park. The construction of a resort in the national park is a violation of the national laws governing specially protected nature areas, environmental protection and the protection of water, forests and land, as well as of the Convention on Biological Diversity.
The Kok Zhailau project is expected to build an international ski resort, with a total length of pistes exceeding 50 km, chair lifts, hotels, restaurants, trade and entertainment centres and golf fields and the respective infrastructure (motor roads, parking areas, power and water supplies). The project is planned to be financed from the state budget.

The Kok Zhailau project is subject to Article 6.1(b) of the Aarhus Convention. In accordance with clause 20 of Annex I to the Aarhus Convention the activity envisaged by the Kok Zhailau project is subject to environmental impact assessment in accordance with the national laws of the Republic of Kazakhstan. In accordance with clause 12 of Annex 2 to Guidelines 204-p of the Ministry of Environmental Protection of the Republic of Kazakhstan dated 28 June 2007, Guidelines on Assessing the Impact of Planned Business Activities on the Environment in the Course of Preparing Preliminary, Planning, Pre-Design and Design Documents, “pistes, lifts, ropeways and associated structures” are subject to assessment.

The Almaty city authorities raised the issue of constructing a ski resort in the Kok Zhailau area in 2007 and has been promoting this project proactively since 2011. As soon as the public and the citizens of Almaty knew about these plans, a proactive public campaign was launched to protect Kok Zhailau and preserve the integrity of the Ile-Alatau state national nature park. The construction of this resort contradicts the laws of the Republic of Kazakhstan and international treaties signed by the country. The project will deteriorate irreversibly the environmental situation in Almaty and is doubtful from the economic point of view. The public campaign to protect Kok Zhailau was an exemplary initiative in the area of the protection of environmental rights of the citizens of Kazakhstan, since it has united many people from various social strata and of various professions and political views. The project has become one of the most acute topics in the local media. The public have sent collective protest letters (7,959 individual signatures as at 30 May 2013) to the president, the parliament and the government of Kazakhstan. However, central authorised agencies remain passive, thereby assisting the project.
The Almaty authorities and developers refuse to listen to the public, scientists and renowned experts who try to stop the environmental catastrophe and the unreasonable spending of state finance. This was demonstrated in an especially striking manner at the public hearing of the preliminary impact assessment report on the Kok Zhailau feasibility study, which was held on 11 January 2013 at Kazgidromet in Almaty. The hearing was organised and conducted with a great deal of violations.
The announcement about the public hearing published on 27 December 2012 in the Vecherniy Almaty newspaper failed to state the public authorities responsible for making decisions on this project, the address and timeframes for sending comments and questions. It also failed to state whether the project would be subject to a trans-boundary environmental impact assessment procedure, since the proposed construction is close to the state border between Kazakhstan and Kyrgyzstan.
Neither the Almaty authorities nor the developers have provided the interested public with preliminary access to project assessment documents. The public has been given open access to these documents only three days before the hearing after the Green Salvation environmental association had obtained the documents at its written request and published them on its website (http://www.greensalvation.org/index.php?page=KokZhaylyau_campaign). This means that the public has not had enough time to study the assessment documents and prepare comments. In addition, the feasibility study for the project has not been provided.

On 11 January 2013 not all those who wanted to take part in the hearing could get to the Kazgidromet building, where the hearing took place, because access was restricted by the police forty minutes before the hearing. Only after a scandal with the involvement of the media those who were not permitted entrance could enter the room where the hearing took place. As a result not all participants in the hearing were registered. During the hearing many of those who wanted to speak or ask the developers and municipal authorities questions were prevented from doing so. Not all questions were answered. The discussion of this large-scale project which affects 1.5 million people living in Almaty took only three hours. Not all statements and documents submitted by the public were included in the minutes of the hearing. All these facts are violations of the main principles of the Aarhus Convention on the provision of timely and efficient information to the public and its participation in decision-making. These violations make the legitimacy of the public hearing on the project, which was held on 11 January 2013, doubtful.
The project assessment itself does not comply with the requirements of the laws of the Republic of Kazakhstan and Impact Assessment Guidelines 204-p dated 28 June 2007. The document provides almost no information about alternate options although this issue is key to determining the place of construction and the efficiency of the proposed Kok Zhailau resort. Experts believe that it would be more logical to develop the existing ski resorts around Almaty, which do not use their full capacity. There are more than ten ski resorts within a 50-km radius of Almaty.

After the public hearing, on 4 February 2013 a letter was sent to the Prime Minister of Kazakhstan (358 individual signatures), stating the high environmental and economic risks of the project, as well as the need to involve the public in the discussion of the Plan to Develop World-Class Ski Resorts in Almaty Region and around Almaty, approved by Governmental Resolution 1761 on 29 December 2012, as a strategic document that can significantly affect the environment.

The response from the Ministry of Industry and New Technologies of the Republic of Kazakhstan (MINT; Letter 16-06/2-6963//11-23/N-284 dated 07.03.2013) stated that the MINT had assessed the tourist potential and prepared a plan for the development of the Almaty ski area. The studied area included the Ile-Alatau national park, the Almaty reserve and the existing ski resorts. The study determined Southern Kaskelen as a priority area for developing an international ski resort near Almaty, along with other three areas – Kok Zhailau, Northern Kaskelen and Northern Turgen.
In fact this means that there is an alternative to building a resort in Kok Zhailau and this alternative (Southern Kaskelen) is of higher priority, according to the MINT. However this was not mentioned in the Kok Zhailau assessment report which was discussed with the public on 11 January. Moreover, the MINT believes that the plan approved by Governmental Resolution 1761 is not subject to state environmental assessment and, hence, does not need to be discussed with the public (MINT Letter  16-06/2-6963//11-23/N-284 dated 07.03.2013). However, in accordance with Article 47 of the Environmental Code of the Republic of Kazakhstan, development projects covering the areas with special business treatment requirements (the Ile-Alatau national park is one of them) are subject to state environmental assessment.
Therefore, the public discussion of the Kok Zhailau project began after the location had already been determined by the Almaty authorities on their own, without a preliminary negotiation with the interested public of the plan to develop ski resorts around Almaty and their possible locations. This is a violation of Article 7 of the Aarhus Convention on public participation concerning plans, programmes and policies relating to the environment. If the public were provided with an opportunity to participate in the discussion, the social and environmental conflict would not arise around the plans to construct a resort in Kok Zhailau and disturb the integrity of the Ile-Alatau national park.
The preliminary environmental impact assessment of the Kok Zhailau feasibility study was approved by the state environmental examination committee of the Almaty Natural Resources Department on 14 April 2013, although the project is planned to be fulfilled in the Ile-Alatau national park, which is a republican state entity managed by the Forest and Hunting Committee of the Ministry of Environmental Protection of the Republic of Kazakhstan. Design estimates for the Kok Zhailau project are being prepared.
IV. Nature of alleged non-compliance 

This communication is about a direct violation of the rights of Almaty citizens with respect to the Kok Zhailau project and about the overall incapability of the state authorities of Kazakhstan to ensure public participation concerning plans, programmes and policies relating to the environment in accordance with Article 7 of the Aarhus Convention.
The country lacks an established practice of public participation in the discussion of plans and programmes relating to the environment or national legislation governing this. There is no established procedure for making strategic environmental assessments of policies, programmes and plans (there is no such notion in the Kazakh laws at all) and, consequently, ensuring public participation in the discussion of these documents.
In addition, some provisions of Article 6 of the Aarhus Convention are not efficiently performed in practice. In the case with the environmental impact assessment of the Kok Zhailau project this includes the violation of Articles 6.2, 6.3 and 6.7 of the Convention: the announcement of the public hearing was incomplete, the access to documents on environmental impact assessment was provided in a very limited timeframe, making it impossible to comprehensively study the document, and the access and registration of participants in the public hearing was restricted.
V. Provisions of the Convention relevant for the communication 

Article 7 of the Aarhus Convention
Each Party shall make appropriate practical and/or other provisions for the public to participate during the preparation of plans and programmes relating to the environment, within a transparent and fair framework, having provided the necessary information to the public. Within this framework, article 6, paragraphs 3, 4 and 8, shall be applied. The public which may participate shall be identified by the relevant public authority, taking into account the objectives of this Convention. To the extent appropriate, each Party shall endeavour to provide opportunities for public participation in the preparation of policies relating to the environment.

The public did not take part in the discussion of the Plan to Develop World-Class Ski Resorts in Almaty Region and near Almaty, approved by Governmental Resolution 1761 dated 29 December 2012. The Ministry of Industry and New Technologies of the Republic of Kazakhstan believes that the Plan to Develop World-Class Ski Resorts in Almaty Region and near Almaty is not subject to state environmental examination and, consequently, needs not to be discussed with the public (MINT Letter 16-06/2-6963//11-23/N-284 dated 7 March 2013). The country does not have a procedure for ensuring public participation in the discussion of plans and programmes relating to the environment.
Article 6.3 of the Aarhus Convention

The public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public in accordance with paragraph 2 above and for the public to prepare and participate effectively during the environmental decision-making.

The country does not have an established practice of ensuring public participation in the discussion of plans and programmes relating to the environment or national legislation governing this. There is no established procedure for making strategic environmental assessments of policies, programmes and plans (there is no such notion in the Kazakh laws at all) and, consequently, ensuring public participation in the discussion of their possible impact on the environment.
Article 6.4 of the Aarhus Convention

Each Party shall provide for early public participation, when all options are open and effective public participation can take place.
Since the country lacks procedures for and practice of ensuring public participation in the discussion of plans and programmes relating to the environment in accordance with Article 7 of the Aarhus Convention, the discussion of many projects with the public take place not at the earliest stage possible. In the case of the Kok Zhailau project, public discussion was started after the Almaty authorities had already chosen the place for construction without discussing with the public alternate options that had been determined by the Ministry of Industry and New Technologies (MINT Letter 16-06/2-6963//11-23/N-284 dated 7 March 2013).

Article 6.8 of the Aarhus Convention

Each Party shall ensure that in the decision due account is taken of the outcome of the public participation.
Since programmes and plans relating to the environment are not discussed with the public in Kazakhstan as required by Article 7 of the Aarhus Convention, decisions passed with respect to these documents do not take full account of the outcomes of the public participation. An example of this is the Plan to Develop World-Class Ski Resorts in Almaty Region and near Almaty, approved by Governmental Resolution 1761 dated 29 December 2012. The failure to ensure that the public opinion is taken into account in this document has resulted in that the Almaty authorities have selected the location for the construction of the Kok Zhailau resort on their own and thereby have caused an acute social and environmental conflict with the residents of Almaty.
In addition, the Almaty authorities have failed to ensure an efficient implementation of Articles 6.2, 6.3 and 6.7 of the Aarhus Convention in the discussion of the Kok Zhailau project and this has affected the quality of public participation in the discussion of this project.

Article 6.2 of the Aarhus Convention

The public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner, inter alia, of:

(a) The proposed activity and the application on which a decision will be taken;

(b) The nature of possible decisions or the draft decision;

(c) The public authority responsible for making the decision;

(d) The envisaged procedure, including, as and when this information can be provided:

(i) The commencement of the procedure;

(ii) The opportunities for the public to participate;

(iii) The time and venue of any envisaged public hearing;

(iv) An indication of the public authority from which relevant information can be obtained and where the relevant information has been deposited for examination by the public;

(v) An indication of the relevant public authority or any other official body to which comments or questions can be submitted and of the time schedule for transmittal of comments or questions; and

(vi) An indication of what environmental information relevant to the proposed activity is available; and

(e) The fact that the activity is subject to a national or transboundary environmental impact assessment procedure.
In the announcement of the public hearing published on 27 December 2012 in the Vecherniy Almaty newspaper the organisers did not state the public authority responsible for making decisions on this project (paragraph (c)) and the address and timeframes for transmittal of comments or questions (sub-paragraph (v)). In addition, the announcement did not state whether this project is subject to the trans-boundary environmental impact assessment procedure because of the proximity of the proposed resort to the state border between Kazakhstan and Kyrgyzstan (paragraph (e)).

Article 6.3 of the Aarhus Convention

The public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public in accordance with paragraph 2 above and for the public to prepare and participate effectively during the environmental decision-making.
The public has obtained an open access to the preliminary environmental impact assessment of the Kok Zhailau feasibility study only three days before the hearing and this only happened thanks to the publication of this document on Green Salvation’s website. For this reason the public did not have enough time to read the assessment documents and prepare comments.

Article 6.7 of the Aarhus Convention

Procedures for public participation shall allow the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the applicant, any comments, information, analyses or opinions that it considers relevant to the proposed activity.
Not all those who wanted to take part in the public hearing on the Kok Zhailau project on 11 January 2013 could get to the Kazgidromet building. As a result not all the participants were registered and their opinion could be ignored by the organisers of the hearing. Not all those who wanted to speak and ask the developers and representatives of the authorities questions were permitted to do so. Not all statements and documents submitted by the public were included in the minutes of the hearing.

VI. Use of domestic remedies or other international procedures
No domestic remedies have been used with respect to this communication because, according to the letter from the Ministry of Industry and New Technologies of the Republic of Kazakhstan, the Plan to Develop World-Class Ski Resorts in Almaty Region and near Almaty envisages the provision of information to the government of the Republic of Kazakhstan only (MINT Letter 16-06/2-6963//11-23/N-284 dated 7 March 2013). In other words, the response to the public inquiry states that Governmental Resolution 1761 dated 29 December 2012, which approved the above Plan, is not a binding document and does not affect directly the interest and rights of the citizens. At the same time, Article 9 of the Aarhus Convention does not provide directly for the right of the public to access justice in order to appeal the decisions that are subject to Article 7 of the Convention. In this context applying to a court in order to contest Governmental Resolution 1761 dated 29 December 2012 at the national level, including in the framework of the procedure set forth by the Code of Civil Procedure of the Republic of Kazakhstan, makes no sense.
Code of Civil Procedure of the Republic of Kazakhstan
Article 279.1
1. The decisions, actions (or omissions) of the state authorities, local self-government authorities, public associations, organisations, officials, state officers, that can be disputed in a court include collective and sole decisions and actions (or omissions) which:
1) violate the rights, freedoms and legally protected interests of citizens and legal entities;

2) prevent citizens from exercising their rights and freedoms or legal entities from exercising their rights and legally protected interests;
3) illegally impose any liability on a citizen or a legal entity or illegally hold them liable.

Article 283.1
1. A citizen or a legal entity which are subject to a legislative act and which believe that a legislative act that has been adopted and published in accordance with a procedure set forth by law by a state authority or an official violates the rights and legally protected interests of citizens or legal entities that are guaranteed by the Constitution of the Republic of Kazakhstan, the laws and decrees of the President of the Republic of Kazakhstan, have the right to apply to a court requiring that the respective legislative act be recognised as contradicting the laws in full or in part.
VII. Confidentiality
All information and correspondence with respect to this communication are open. 
VIII. Supporting documentation 

1) The open letter from the public to the President, the Parliament, the Ministry of Industry and New Technologies, the Ministry of Agriculture, the Ministry of Environmental Protection, the Ministry of Finance, the Almaty Akimat and political parties in Kazakhstan dated 30 January 2012.
2) The announcement about the public hearing published on 27 December 2012 in the Vecherniy Almaty newspaper.
3) The letter from the public to the Prime Minister of the Republic of Kazakhstan about the construction of a ski resort in Kok Zhailau dated 4 February 2013.
4) Letter 16-06/2-6963//11-23/N-284 from the Ministry of Industry and New Technologies of the Republic of Kazakhstan dated 7 March 2013.
5) Resolution of the Government of the Republic of Kazakhstan 1761 dated 29 December 2012 approving the Plan to Develop World-Class Ski Resorts in Almaty Region and near Almaty .
Summary
The Almaty city authorities (akimat) plans to construct a ski resort in the Kok Zhailau area which is part of the Ile-Alatau state national nature park. The location of this project has been chosen without taking into account the opinion of the public who had not take part in the discussion of the Plan to Develop World-Class Ski Resorts in Almaty Region and near Almaty approved by Resolution of the Government of the Republic of Kazakhstan 1761 dated 29 December 2012. In addition, the country’s legislation lacks regulations governing public participation in the discussion of plans, programmes and policies relating to the environment as required by Article 7 of the Aarhus Convention.
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