Opening Statement of the European Union

to the 39th Meeting of the Aarhus compliance Committee

Case ACCC/C/2012/68
1. Mister Chairman, distinguished members of the Compliance Committee, ladies and gentlemen. The European Commission, on behalf of the European Union, welcomes this opportunity to clarify some of the issues raised by the Communicant in her original communication and expanded in her responses to the Compliance Committee's questions.
2. The Committee is now familiar with communications involving both the European Union and one of its Member States. In case 2008/17 concerning the then European Community (and Lithuania), the Committee found that " the structure of the European Community and its legislation differs from those of all other Parties to the Convention in the sense that while relevant Community legislation has been adopted to ensure public participation in various cases of environmental decision-making, it is the duty of its Member States to implement Community directives. This is the case also with the EIA Directive [and the IPPC Directive]" (point 44 of the findings).

The European Commission welcomes the way in which the Compliance committee has structured its written questions. Indeed, they reflect the fact that the core of the discussion today is whether the United Kingdom has correctly implemented its obligations under the Aarhus Convention, by ensuring effective access to information and public participation in decision-making. 
The European Commission has not seen any evidence to the contrary. In fact, as the written responses from the United Kingdom demonstrate, there have been extensive exchanges between the Scottish authorities and stakeholders, including the communicant, on all the aspects of this case. The fact that the communicant does not agree with the substance of the exchanges, which is a totally legitimate choice, does not mean that a violation of the Aarhus Convention is ipso facto established.
3. The communicant takes however issue with several actions by the European Commission, and it is therefore useful to provide further information to the Committee on those points.

4. In essence, the claims of the communicant are twofold: first, she opposes the construction of a wind farm project in her locality; second, she seems to oppose the policy on wind energy in general. As the United Kingdom makes clear in its written responses, the disagreement on the content of the renewable energy policy has actually no impact on whether the construction of the wind turbines may legally be permitted, provided the rules on the environmental impact assessment are complied with. What the communicant is trying to achieve is therefore not clear to the European Commission. As the Chair stressed at the outset, this case is not about being pro or against wind energy.
5. In both cases, the communicant has informed the Compliance Committee that she is currently using various means of redress at EU level. 

a) The decision to close the investigation CHAP(2010)2125 on the project on the basis of a possible violation of the Environmental Impact Assessment Directive (covered by the Aarhus Convention) and the Habitats Directive (not covered by the Aarhus Convention) is now pending before the European Ombudsman. In case 2008/28, the Committee suspended the examination of the case while the issue was dealt with by the Danish Ombudsman.
b) The communicant has introduced a request for internal review under Article 10 of Regulation (EC) No 1367/2006 against the Commission Communication of 6 June 2012 entitled "Renewable Energy: a major player in the European energy market" (COM(2012)271). This request is currently being processed by the Commission services. Should the communicant not be satisfied with the Commission decision on her request, she will have the ability to have that decision reviewed by the Court of Justice of the European Union (and actually, its General Court) under Article 12 of the Regulation. As the Committee is aware, the General Court has ruled recently in two cases involving requests for internal review and the appeal on those cases are pending before the General Court. The communicant's reference to the lack of access to justice in the EU is therefore flawed. 
6. It is therefore clear that the communicant has not exhausted yet the available local remedies. This is factual information. In any event, the European Commission would like to make the following comments on the alleged violation of Article 7 of the Convention by the Communication of 6 June 2012.
7. First, it is the European Commission's view that a Communication adopted by the Commission is not a "plan and programme". Indeed, it is simply a political document, of a non-legally binding nature, announcing the views of one EU institution as expressed to the other institutions, in particular the two co-legislators, i.e. the European Parliament and the Council. Those two institutions are totally free to endorse, modify, or even disregard such policy statements. It is therefore not even the policy of a Party, but only the views of one entity. 
But because Communications have the nature of a preparatory step, they could fall under the last sentence of Article 7 of the Aarhus Convention, according to which "To the extent appropriate, each Party shall endeavour to provide opportunities for public participation in the preparation of policies relating to the environment".
8. Second, the allegations of the communicant are totally unsubstantiated. The communicant does not explain why a public consultation via a widely accessible website during a 12-week period would run contrary to the Aarhus Convention (it should be recalled that Article 5(3) of the Aarhus Convention actually refers to the use of electronic databases to ensure active dissemination of information), nor why recourse to English would be detrimental to her situation. In fact, the only argument of the communicant seems to be that public participation is organised by a Commission document predating the EU ratification of the Convention. The European Commission is convinced that the way it "provide opportunities for public participation in the preparation of policies relating to the environment" since 2002 is fully compatible with the letter and the spirit of the Aarhus Convention.
9. Thank you for your attention.
