
REPRESENTATIONS CONCERNING THE COMMUNITIES AND LOCAL GOVERNMENT COMMITTEE ENQUIRY INTO THE DRAFT NATIONAL PLANNING POLICY FRAMEWORK

“Delivering Sustainable Development”

1. Firstly there would appear to be no objection to consolidating all of the various Policy Guidances into one whole document as is currently proposed as it is accepted that this would streamline consultation of current policies.

2. However, objection is taken to the “presumption in favour of sustainable development” chapter in paragraphs 13, 14, 15, 16 and 17 and all of the subsequent references to it throughout the proposed Framework document.

3. This will remove the present discretionary powers of local planning authorities and planning inspectors on appeals to refuse or grant planning applications of all kinds in the full exercise of their discretion.

4. At present, local planning authorities and planning inspectors either approve or refuse planning applications, grants of Conservation and listed building consents, taking into account all of the various statutory provisions and polices in the PPG’s and PPS’s and also local policies as set by the respective authorities.

5. They are therefore able to exercise a proportionate discretion to consider and apply all of these various policies and statutory provisions affecting the particular applications in question to the particular and individual circumstances of the applications before them.

6. In doing so, they consider the views expressed by the applicants and also objectors who have rights to object in writing under regulation 19(1) of the Town and Country Planning (General Development Procedure) Order 1995 and regulation 5(2) of the Planning (Listed Buildings and Conservation Areas) Regulations 1990, and in many cases to consider oral presentations before planning committees.

7. The roles of the local planning authorities and planning inspectors is therefore to weigh up all of the respective policies and statutory provisions, and consider whether the particular applications before them will either enhance the immediate neighbourhood and environment or cause harm.

8. In respect of development in Conservation Areas, they have a particular statutory duty to consider whether or not the proposed development will preserve or enhance the conservation area under section 72(1) of the Planning (Listed Building and Conservation Areas) Act 1990.

9. In respect of development near the vicinity of a listed building, they also have a statutory duty to consider any adverse affects to the setting of listed buildings of any proposed developments under section 66(1) of the Planning (Listed Building and Conservation Areas) Act 1990.

10. By imposing a quite unnecessary “presumption in favour of sustainable development”, this will conflict with many of the other policies and statutory duties imposed on local planning authorities and planning inspectors, and prevent the exercise of their previously uninhibited discretion to grant or refuse planning permission.

11. The imposition of an overall presumption in favour of sustainable development as a key stone policy will impinge on the exercise of discretion local planning authorities and planning inspectors in nearly all areas, including even green belt and areas of outstanding natural beauty.

12. This will also impose a quite artificial test as all planning applications will have to be viewed from the initial presumption in favour of sustainable development, which will cut completely across all present planning policies, either in guidance or statutory.

13. In purporting to cast a straight jacket over statutory duties and obligations, it may also be unlawful and ultra vires of a large number of statutory provisions, which currently impose no overall general “presumption” in favour of development but are neutral.

14. Hitherto, the present PPGs and PPS’s have simply supplied greater detail on the application of the underlying statutory framework in the Town and Country Planning Act 1990 and related legislation.

15. None of the policies stated could be said to create any new law or provisions that either seek to usurp or contradict the statutory provisions.

16. In so far as the “presumption in favour of sustainable development”, seeks to therefore create a new policy presumption for planning in general, it appears that this is an attempt at legislation by the back door and may be wholly unlawful.

17. It is contended that any changes such as is proposed would require substantive amendments to the current legislation and cannot therefore form part of any Policy Framework.  

18. All that the current the PPGs and PPS’s do and all that any proposed Planning Policy Framework can do is supplement the current statutory duties and provisions with guidance as to their application.  

19. It cannot change the substantive law or provide any presumptions in favour of development that isn’t already provided in statute.

“Delivering sustainable development”

20. It is however clear that the intention of the draft Planning Policy Framework is to completely change the test for approval of planning applications by the use of the phrase “golden thread running through both plan making and decision taking” in paragraph 14.

21. Such a “presumption” cannot be found in any of the current statutes, or the planning provisions of the current Localism Bill relating to neighbourhood plans.

22. It also purports to impose a duty on local authorities and planning inspectors to “plan positively for new development, and approve all individual proposals wherever possible.”

23. It even purports to impose a duty on local authorities and planning inspectors to,

“grant permission where the plan is absent, silent, indeterminate or where relevant policies are out of date.”

24. In applying this policy, local authorities and planning inspectors would be required to consider current policies and perform an inordinate balancing act as to whether or not they would outweigh the “presumption in favour of sustainable development”.

25. This is clearly indicated by the statement in paragraph 14 that,

“All of these policies should apply unless the adverse impacts of allowing development would significantly and demonstrably outweigh the benefits, when assessed against the policies in this Framework taken as a whole.”

26. Paragraph 15 purports to impose a starting point for consideration by local authorities and planning inspectors relating to the creation of plans by stating that,

“All plans should be based upon and contain the presumption in favour of sustainable development as their starting point, with clear polices that will guide how the presumption will be applied locally.”

27. This again purports to impose a duty in favour of the “presumption in favour of sustainable development which also goes against the whole concept of the setting up of neighbourhood plans by local communities in the Localism Bill.

28. Those provisions were supposed to be giving more power and discretion to local communities, but this policy seeks to artificially impose a completely unlawful presumption, thereby removing freedom of choice and discretion for local communities.

29. Paragraph 17 again purports to impose duties beyond those set out in the local plan, and seeks to require the promotion of more development beyond the local plan, none of which is contained in any substantive legislation.

30. In the event that this Policy Framework were to be adopted, it would also be abused and used by developers to virtually bull doze half baked schemes for approval by local authorities, who would be scared of being overturned on appeal to the planning inspector.

31. This would be a recipe for virtually uncontrolled development in all areas that was totally unsuitable for the local community and against their wishes, which ironically was what the Localism Bill purported to be encouraging by engaging the local community in planning decision making.

32. In reality therefore, it is an attempt to totally change the current planning regime by the back door, without the full scrutiny that would be given were these radical changes to have been incorporated in a Bill before Parliament.

“Plan-making”

33. Again, there is reference in paragraph 20 to,

“Development plans must aim to achieve the objectives of sustainable development. To this end, they must be consistent with the objectives, principles and policies set out in this Framework, including the presumption in favour of sustainable development.”

34. Again there is reference to a balancing test.  In fact, the whole concept of “sustainable development” isn’t found in any statutory provision either, so the whole basis of this presumption is ultra vires and unlawful.

“Development management”

35. Again, in paragraph 53 there is reference to,

“The primary objective of development management is to foster the delivery of sustainable development, not to hinder or prevent development.”

36. Further in paragraph 54, there is reference to.

“Enable the delivery of sustainable development proposals.”

37. Further in paragraph 63, there is reference to,

“In assessing and determining development proposals, local planning authorities should apply the presumption in favour of sustainable development.” 

38. Again, this is the application of the “presumption in favour of sustainable development” test, and is unlawful by seeking to impose non-statutory duties on local authorities.

“Planning for Prosperity”

39. Again, in paragraph 74 there is reference to,

“In considering applications for planning permission, local planning authorities should apply the presumption in favour of sustainable development and seek to find solutions to overcome any substantial planning objections where practical and consistent with the Framework.” 

40. What this seems to suggest is that nearly all planning objections should be ignored or ridden over rough shod wherever possible in favour of development, and this will create a virtual developers charter and remove all discretion from local authorities and planning inspectors.

“Facilitate the growth of communications infrastructure”

41. In paragraph 97 it states that,

“Local planning authorities should not impose a ban on new telecommunications’ development in certain areas, impose blanket Article 4 directions over a wide area or wide range of telecommunications development or insist on minimum distances between new telecommunications developments and existing development.”

42. This is a further attempt to remove exercise of discretion from local planning authorities and planning inspectors, and also local communities.

43. Local planning authorities are entitled to consider each case on its own circumstances, and not under any rigid straitjacket as proposed by paragraph 97 relating to telecommunications development.  

44. Regarding Article 4 directions, local authorities currently have a wide discretion at the moment, and this should continue in the interests of overall local democracy and accountability. 

45. Indeed, the application of such a straight jacket is contradicted by paragraph 99, which states that,

“Local planning authorities should not question whether the service to be provided is needed or seek to prevent competition between operators, but must determine applications on planning grounds”.

“Communications infrastructure”

46. In the chapter dealing with “Communications infrastructure” at paragraph 106 it states that,

“For the extraction of coal, there should be a presumption against development unless”

· The proposal is environmentally acceptable, or can be made so by planning conditions or obligations; or, if not

· It provides national, local or community benefits which clearly outweigh the likely impacts to justify the grant of planning permission”

47. This appears completely contradictory to the imposition of the “resumption in favour of sustainable development” proposed elsewhere, as it applies the current test for the grant of planning permission at the moment, although I accept that there may not currently be a presumption either way.

48. However, it applies the test of “environmentally acceptable” and the balancing act of “local or community benefits” which may “outweigh” the likely adverse impacts of the grant of planning permission. 

49. It is therefore difficult to see why this exercise of discretion and striking a balance test between the competing factors should be retained for coal mining but not for the remaining planning system as currently proposed in this Planning Policy Framework.

“Planning for people”

50. The proposed “presumption in favour of sustainable development” test again appears in the chapter “Planning for people” at paragraph 110, again removing any discretion and striking of balance tests as currently in use by local planning authorities and planning inspectors.

51. This could well be interpreted as a green light for massive housing plans for urban areas, irrespective of any environmental damage that may ensue as a result.

52. However, the proposed “presumption” test appears to be yet again contradicted in paragraph 112 where it states that,

“In rural areas, local planning authorities should be responsive to local circumstances and plan housing developments to reflect local requirements, particularly for affordable housing.”

“Design”

53. The “presumption for sustainable development” also would contradict the chapter on “Design” because although this reiterates current Policy Guidance to promote good design, this would clearly be outweighed by the presumption, so that pressure would be placed to approve poorly designed schemes in the interests of overall “sustainable development” taking precedence.

“Sustainable Communities”

54. The same may also apply to the chapter on “Sustainable Communities” as the “presumption in favour of sustainable development” would again apply, whether or not a particular proposed scheme satisfied the “objectives” as set out in paragraph 124 to,

· Create a built environment that facilitates social interaction and inclusive communities

· Deliver the right community facilities, schools, hospitals and services to meet local needs; and

· Ensure access to open spaces and recreational facilities that promote the health and well-being of the community.

55. The “presumption in favour of sustainable development” may also override the policies in the chapter on the “Green Belt”, even though paragraph 142 refers to:

“Inappropriate development is, by definition, harmful to the Green Belt and should not be approved except in very special circumstances.”

“Planning for places”

56. The “presumption in favour of sustainable development” again appears in the chapter on “Planning for places” in paragraph 153 and again removes discretion from local planning authorities and planning inspectors relating to compliance with renewable and low carbon energy.

“Natural Environment”

57. The “presumption in favour of sustainable development” could also negate the application of the policies set out in the chapter dealing with “Natural Environment” for the same reasons already stated. 

58. This would have particular application to paragraph 169 dealing with the tests for approval of any planning applications relating to adverse affects on the natural environment.

59. The only specific disapplying of the presumption relates to the Directives on “birds and habitats”, implying that the presumption may overrule any other of the policies and concerns set out in the chapter.

“The Historic Environment”

60. Regarding the chapter on “the Historic Environment”, again there is a risk that the “presumption in favour of sustainable development” might override the various policies set out in that chapter.

61. In particular, reference is made to the “presumption in favour of sustainable development” in paragraph 185 where a striking of the balance test is proposed regarding conservation concerns and the presumption.

62. In paragraph 187, the “positive contribution” of the “heritage asset” test is retained, but there is no mention that non listed buildings in a conservation area should be treated as the same for the purposes of demolition tests as listed buildings.

63. In addition, there is an absence of the current presumption in favour of retention of “heritage assets” including unlisted buildings that make a “positive contribution” which appeared both in PPG 15 and the current PPS 5.

64. That presumption was fully justified as amplifying and clarifying the statutory requirement to “preserve or enhance” conservation areas set out in section 72(1) of the Planning (Listed Building and Conservation Areas) Act 1990.

65. In addition, there is a lack of appropriate tests to be applied for demolition, both in respect of “positive contribution” buildings and listed buildings that were specifically and clearly set out in both PPG 15 and the current PPS 5.

66. There is also no reference to development affecting the setting of listed buildings, as currently provided by section 66(1) of the Planning (Listed Building and Conservation Areas) Act 1990.

“glossary”

67. Regarding the “glossary”, it would be more appropriate to use the word “preserve” rather than “sustains”, as preservation has stronger connotations that “sustains”, and is the word used in section 73 of the Planning (Listed Building and Conservation Areas) Act 1990.

SUMMARY

68. The present proposed Planning Policy Framework would be unlawful in so far as it purports to materially change the way and exercise of discretion of local planning authorities and planning inspectors in favour of an overall “presumption in favour of sustainable development”.

69. Such a change could only made by statute and the Government had every opportunity to make such a change during the passage of the Localism Bill, but didn’t do so.

70. This is an attempt to bring in legislation by the back door without full Parliamentary scrutiny and is therefore unconstitutional.

71. Policy Guidances and Planning Policy Frameworks cannot be used to legislate, but only to amplify and clarify the application of the existing statutory provisions set out in the Town and Country Planning Act 1990 and related legislation.

72. Currently, all legislation relating to planning law takes a neutral stance in respect of approval of planning applications, apart from those relating to the natural and historical environment.  

73. Relating to the natural environment, many of the provisions currently enforced relate to EU directives in any event.

74. In any event, such a change is undemocratic in that the current exercise of discretion and striking of balances tests by local planning authorities and planning inspectors would be completely undermined, leaving communities with little redress to prevent inappropriate development taking place in local communities.

75. It is contended that the present policies of a neutral presumption regarding development should be retained, so that each planning application can be considered independently and assessed individually regarding its benefits or adverse effects on the local community, giving due attention to all of the objections made by the public.  

76. In effect, the application of this new presumption would virtually render objections by the public nugatory and would emasculate the concept of public involvement guaranteed by articles 3.1; 3.9 and 6. 7 of the Aarhus Convention, as incorporated into EU Law by Directive 2003/35/EC.  The effect of this would have to be tested under the European Communities Act 1972.

77. Finally, the proposed “presumption in favour of sustainable development” appears to be completely opposite to the whole purpose of the Localism Bill, that has been publicized as giving back power to local communities and increasing local participation in decision making.

8 November 2011

Signed

T Ewing
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