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	Ref.:  File ACCC/C/2010/51,  

To: Mrs. Fiona Marshall, Acting Secretary to the Aarhus Convention  Compliance Committee


Dear Mrs. Fiona Marshall,
I would like to express, on behalf of the Romanian public authorities representatives, our thanks to the Secretariat and he Compliance Committee for the work and effort dedicated to clarify all the relevant issues within the case and for the understanding shown to all the parties involved, especially the Romanian Government and the communicant. 
Following your request expressed in the thirty-forth Meeting of the Compliance Committee and reiterated in your address dated 18th of October 2011, I would like to provide you with all the necessary information. 
First of all, I would like to apologise for not being able to reply before 1st of November. I sincerely hope that this will not create major inconveniences to the CC calendar. 

Romania signed the Aarhus Convention on 25 June 1998 and ratified it by Law no. 86/2000 on 11 July 2000. According to article 11, paragraphs 2 of the Romanian Constitution, the ratified treaties are part of national law. Consequently, the provisions of the Convention have a direct effect upon its entry into force.  It must be underlined that the transposition of the EU legislation in this field (Directive 2003/4/EC of the European Parliament and of the Council on public access to environmental information) also facilitated the implementation of the Convention. This has been done by adopting the GD 878/2005 on access to environmental information.
The legal framework for the exemptions from providing information of public interest is set by the Law 544/2001 on access to public information and the GD 878/2005 on access to environmental information:

Art.12 of Law no.544/2001 provides that the following information shall be excepted from the free access of the citizens:

(a) Information in the field of national defence, public order and security if, in compliance with the law, it belongs to the category of classified information;

(b) Information about authorities deliberations and regarding Romanian political and economic interests if, in accordance with the law, it belongs to the category of classified information;

(c) Information about financial and commercial activities if, in compliance with the law, its release is detrimental to intellectual and industrial property rights, as well as the principles of fair competition;

(d) Personal data under the terms of the law;

(e) Information on the procedures during criminal or disciplinary investigations if the result of the investigation is jeopardized, confidential sources are disclosed or the person’s life, physical integrity and health are endangered after or during the investigation;

(f) Information on the rules of procedure, if its release is detrimental to a fair trial or to the legitimate interest of any of the parties to the trial;

(g) Information which if released would cause prejudice to protective measures for young people;

The information that indulges or conceals the violation of the law by a public authority or institution may not be included in the category of classified information and shall represent public information.

Article 11 of GD no. 878/2005, stipulates that public authorities may refuse an application on environmental information, provided that:

    a) the requested information is not held by or on behalf of the public authority where the application was submitted. In this case, if the public authority is aware that the information is held by or on behalf of another public authority, such authority shall forward the request as soon as possible, but no later than 15 days after request receipt, and it shall inform the applicant about the thereof or about the possible public authority where the application might have been submitted;

    b) the application is clearly unsolvable;

    c) the application is not specific, taking into account the provisions of art. 5;

    d) the application concerns materials in progress or documents, as well as unfinished data;

    e) the application concerns the internal communication system, taking into account satisfying public interest by providing information.

Altogether, public authorities may refuse an application on environmental information, provided that disclosure affects:

    a) public authorities proceedings confidentiality, if required by the law;

    b) international affairs, public security or national defence;

    c) the course of justice, the right to submitting any person to a fair trial or the possibility of a public authority to conduct a criminal or disciplinary investigation;

    d) the confidentiality of commercial or industrial information where it is required by national or Community legislation in force regarding the protection of a legitimate economic interest, including public interest in maintaining statistic confidentiality and tax secrecy;

    e) intellectual property rights;

    f) personal data and/or natural entity files confidentiality, if such a person has not consented to public disclosure of information, when such confidentiality is provisioned by the national or community legislation in force;

    g) the interests or protection of any person who volunteered the information requested, without that party to have a legal obligation or likely to be legally obliged to provide information, unless that person has consented to the disclosure of such information;

    h) environmental protection refers to such information such as locating rare species.

Also, article 12 (1) of GD 878/2005 establishes the special situations when a request of environmental information can be denied. Those situations are the same with the ones mentioned in article 4 par. 4 letter a)-h) from Aarhus Convention.

In every particular case, the public interest served by disclosure shall be weighed against the interest served by the maintaining of the confidentiality. The grounds for a refusal shall be interpreted in a restrictive way, taking into account for every particular case, the public interest served by disclosure.
Yours sincerely,
Constantin Pulbere
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