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Represented by Crisanta Lungu, Executive director
Ref ACCC/C/2010/51
Regarding the draft findings of The Committee published on 16.07.2013
Greenpeace CEE Romania is still disappointed about the draft findings and does not agree with the core interpretations and assessments of this case. It also seems that we do not agree with major aspects of the factual situation assessed by the Committee.
However we welcome the findings of the Committee regarding the Energy Strategy.
Regarding the national legislation:
1. Regarding the study
In para 92 of the draft findings the Committee (ACCC) concluded that “since parts of the requested information was eventually declassified and made available to the public, the Committee is not in the position to conclude that the Party concerned failed to comply with article 4, paragraphs 1 and 4, of the Convention”.  Previously, ACCC found that there is no legal reason for the Party Concerned to classify the study, and the classification appeared as violation the Aarhus Convention: “The Committee concludes that in the present case the Party concerned has not been able to show that any of the grounds for refusal referred to in article 4 provide a sufficient basis for not disclosing the requested study aiming at selecting the possible locations for the nuclear power plants”. Please remember that the parts that were declassified were not answering the requests of information mentioned in ACCC draft findings at para 28 and 31:

· The list of the locations that were examined for the construction, the ten possible and the two preferred locations, a copy of the official decision regarding the two preferred locations, and all other documents related to the selection procedure.

· The four possible locations on Somes River that were being studied, the quantity of the water that could be used as cooling agent, and the capacity that the new NPP could have.

Instead, the Party concerned sent another list, of 102 possible locations.

Since according to the findings of the ACCC in para 92 there was no legal reason under The Aarhus Convention to classify such information, we are very confused about the findings that ACCC is not in position to find that The Party Concerned failed to comply with art 4 para 1 and 4 of Aarhus Convention because other information that the one requested was declassified. 
2. The injunctive relief – In para 97, we can see that the ACCC mentions the injunctive relief issue was submitted too late in this case. The communicant submitted these allegations within the letter from 6.06.2011 point 11, before the public hearing took place. If the ACCC considers that submitting new allegations 3 month before the public hearing is too late, we would kindly ask you to clearly mention such regulation in the draft findings, substantiating the ACCC finding. We would also kindly ask you to proceed the same with the other new allegations submitted in the same letter from 06.06.2011, point 12, related to and the non independent court issue. We find it very confusing that different rules are applying to the same facts.
3. Regarding the duration of judicial procedures: para 98  of the ACCC’s draft findings, states that a duration of the cases (“deciding a case after 7 or 8 months duration”) does not appear to be excessively long. Herewith the communicant wants to highlight again, that none of the cases mentioned in the current procedure was finished in 7 or 8 months time:
· Case no 18773/3/2009 was submitted to court in 05.05.2009. The appeal was final in 20.09.2010. The written decision of the Court of Appeal was available in 2011. That means 1.4 years, not 7 or 8 month, and 2 years until we learned the motivation of the ruling.
· Case no 49156/3/2009 was submitted to court in 14.12.2009 and the appeal was final in 31.03.2011. That means 1.3 years, not 7 or 8 month.
Evidence about the duration of the cases was provided to ACCC: the decisions of courts, extracts from the official courts data base. 
We would like to stress again that we never complained about the suspensive effect of the appeal. We claimed that a case can’t be considered final before the appeal is over and the court reached a decision in appeal, so that ACCC will count correctly the time needed for a case to be final in court. 

4. Regarding the guidance provided by the Government –We would like to stress that in our understanding the guidance should be effective and not just some guidance, presented in a form that would oblige the public to ask for judicial advice from the lawyers. If it is the meaning of The Aarhus Convention that any guidance, even meaningless for the affected public is enough, then this should be clearly mentioned in the interpretations guides provided by the Convention.
Greenpeace CEE Romania
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