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General remarks

1. The following comments address the draft findings of the Aarhus Convention Compliance Committee (the “Committee”), notified to us by letter dated 11 October 2010.  We were asked to provide our comments by 8 November 2010, with an extension granted until 30 November 2010.  The present comments are therefore submitted within the deadline.  
2. We are very concerned about the analysis and the conclusions reached in the draft findings.  This is not because the result is unfavorable to Slovakia, but because in our view the legal analysis of Article 6 of the Aarhus Convention, and its application to the facts of this case, contained notably in paragraphs 46 – 55 of the draft findings, are fundamentally flawed. We therefore welcome this opportunity to clarify the exact meaning of the relevant provisions, and to explain why the permits granted in 2008 do not fall within the scope of Article 6.  We consider that it is of the utmost importance that these comments are given full consideration by the Committee, in light of the precedent which this case would constitute, and the credibility of the Committee which would be at stake if legally questionable conclusions were to be reached.  New information pertinent to this case has emerged which was not available to the Slovak Government when earlier submissions were made.

3. The draft findings seem to reach the conclusion (at paragraph 64) that an Article 6 public participation procedure is required for any situation “similar to the Mochovce NPP, when old permits are reconsidered or updated or the activities are changed or extended compared to previous conditions”.  In our view this is an incorrect interpretation of the law.  There are of course circumstances when a change or extension to activities, or the reconsideration or updating of a permit may require an Article 6 public participation procedure.  However, as is clear from the relevant provisions (Article 6 (10) and point 22 of Annex I), this is not automatic.  There is a requirement that any “change or extension” be sufficiently significant to merit a new public participation procedure.  Furthermore, in the case of reconsiderations or updates of permits, the Article 6 public participation procedure would only apply “where appropriate”.  Although the draft findings make reference to these two provisions, they unfortunately fail to carry out a proper legal analysis of these provisions, and apply them incorrectly to the facts of the case.  

4. The approach taken in the draft findings is not only inconsistent with the text of the Convention; it is also contrary to the principle of proportionality.  To require a public participation process in every situation where “old permits are reconsidered or updated or the activities are changed or extended compared to previous conditions” would mean that even the most minor change to a permit would require a full public participation procedure to be carried out.  Such an approach would impose an obligation which would be disproportionately burdensome on public authorities.  

5. We are especially concerned because the conclusions of the Committee in this case will have very wide practical repercussions.  We imagine that every week, if not every day, permits for activities mentioned in Annex I are changed, extended, reconsidered and updated.  Clearly not all these changes would justify a fresh public participation procedure.  Yet the draft findings seem to suggest that this could be required.  This would create a very difficult precedent which would be unworkable in practice.  Instead, we would hope for clear and legally robust guidance from the Committee as to how Articles 6(10) and point 22 of Annex I should be applied to these situations.  As a matter of legal certainty, authorities, the public and the companies involved need clear guidance on the circumstances in which changes to existing permits should be subject to public participation.  We respectfully submit that the draft findings are lacking in this respect. 

6. We explain below why, on a proper application of the provisions of Article 6, the activity in question did not require a public participation procedure.  In support of our view, we refer to a very recent statement by the European Commission concluding that the project in question is not covered by the EU EIA Directive
. This is relevant to the interpretation of the Aarhus Convention because, firstly the EU EIA Directive informed the negotiations of the Convention,
 and secondly because, since the European Community (now European Union) is a signatory to the Convention, its EIA Directive has been adapted to reflect the requirements of the Convention.  We submit that, in the interest of legal certainty, these similar provisions in the Aarhus Convention should be interpreted in the same manner.  This statement, made on 27 August 2010,
 is a new element which has come to light. It casts sufficient doubt on the present draft findings to warrant that the Committee reconsiders its conclusions. 

7. We understand that the Committee would not usually make any substantial change to its conclusions at this stage in the proceedings.  However these conclusions raise a point of general importance.  For this reason, and in the interest of legal certainty, we urge the Committee to reconsider its conclusions.  We have therefore taken the liberty of setting out in some detail our analysis of Article 6, which we hope will assist the Committee.  It is not our intention to re-state what has already been said; we simply wish to clearly apply the facts of this case to the legal framework for the benefit of the Committee.  

II. We reserve our position on Article 9 of the Convention

8. At paragraph 45 of the draft findings, the Committee states that it will not consider the added claim about access to justice under Article 9 of the Convention, in light of the pending case before the Bratislava Regional Court.  We agree with this approach.  However, we reserve our rights to make further submissions on this point, should the Committee ever decide, at a future date, to reconsider this aspect of the complaint.  The present comments therefore only relate to the question of compliance with Article 6. We do note, however, that the Slovak Republic has in any event amended its laws on environmental impact assessment.  These new laws were notified to the Committee by letter of 14 April 2010. They are Act No. 287 of 19 June 2009, amending and supplementing Act No, 24/2006 Coll. on environmental impact assessment as amended by later regulations, and Act No, 145 of 9 March 2010, amending and supplementing the Act No. 24/2006 Coll. on environmental impact assessment as amended by later regulations.  We submit that these amendments bring Slovak law fully into compliance with the requirements of the Aarhus Convention.  Therefore the proposed recommendation at paragraph 65 of the draft findings is redundant.  We discuss below in Section VII why Slovak law is in full compliance with the Aarhus Convention.  

III. Agreement that the Committee makes recommendations in accordance with paragraphs 36(b) and 37(b) of the annex to Decision I/7

9. With regard to the question whether we  agree that the Committee makes recommendations in accordance with paragraphs 36(b) and 37(b) of the annex to Decision I/7, we are generally willing to assist the work of the Committee, and will continue to give our full cooperation to the Committee so that this matter can be resolved efficiently and expeditiously.  However, given our grave doubts about the conclusions and recommendations currently proposed in the draft findings, we regret that we cannot agree to the Committee adopting these in accordance with paragraphs 36(b) and 37(b) of the annex to Decision I/7.  We would of course be pleased to reconsider this position should the Committee reconsider its conclusions.

IV. The legal framework 

4.1 Article 6 of the Convention

10. The relevant provisions are as follows.  Article 6 (1) provides that:

“Each Party:

(a) Shall apply the provisions of this article with respect to decisions on whether to permit proposed activities listed in annex I;

(b) Shall, in accordance with its national law, also apply the provisions of this article to decisions on proposed activities not listed in annex I which may have a significant effect on the environment. To this end, Parties shall determine whether such a proposed activity is subject to these provisions;” 
11. Article 6 (10) provides that: 

“Each Party shall ensure that, when a public authority reconsiders or updates the operating conditions for an activity referred to in paragraph 1, the provisions of paragraphs 2 to 9 of this article are applied mutatis mutandis, and where appropriate. [sic]”

12. Annex I, the “List of activities referred to in Article 6, paragraph 1 (a)”, contains the following two points: 

“1. Energy sector:

[…] 

Nuclear power stations and other nuclear reactors including the dismantling or decommissioning of such power stations or reactors (except research installations for the production and conversion of fissionable and fertile materials whose maximum power does not exceed 1 kW continuous thermal load)”

[…]

“22. Any change to or extension of activities, where such a change or extension in itself meets the criteria/thresholds set out in this annex, shall be subject to article 6, paragraph 1 (a) of this Convention. Any other change or extension of activities shall be subject to article 6, paragraph 1 (b) of this Convention.”

4.2 Analysis of these provisions

13. Article 6(1)(a) provides that the public participation obligations apply to the activities listed in Annex I.  Paragraph Article 6(1)(b) provides that these obligations apply to other activities not listed in Annex I, but only where these “may have a significant effect on the environment”. 
14. The two provisions which are particularly relevant in this case, as identified in the draft findings, are Article 6 (10) and point 22 of Annex I.  

Point 22 of Annex I requires that any “change or extension” be sufficiently significant to merit a new public participation procedure. 

15. The precise wording of point 22 is important. It states that “any change to or extension of activities, where such a change or extension in itself meets the criteria/thresholds set out in this annex, shall be subject to article 6, paragraph 1 (a) of this Convention. Any other change or extension of activities shall be subject to article 6, paragraph 1 (b) of this Convention” (emphasis added).  

16. This means that if the change/extension in itself meets certain thresholds/criteria contained in Annex I, then Article 6(1)(a) applies. If this is not the case, Article 6(1)(b) applies, involving consideration of the “significant effect on the environment” test, on a case-by-case basis.

17. Inherent in this provision is the notion that some ‘significance’ threshold should be met for a change/extension to merit a new public participation procedure.  Either because it meets the thresholds/criteria contained in the annex, or because it may have “significant effect on the environment”.  If this were not the case, even the most minor change to a permit would require public participation.  This would be excessively burdensome, and would be contrary to the principle of proportionality.  

18. This is clear from the official Guidance on the Aarhus Convention, which states: “By virtue of subparagraph (a), article 6 applies automatically to changes or extensions in activities where they meet the criteria or thresholds set out in annex I (see annex I, paragraph 22). In such cases, it is assumed that they may have a significant impact. Where the thresholds are not met, the Parties must still apply subparagraph (b) to any change or extension of activities listed in annex I”
 (emphasis added). 

19. The Guidance continues to discuss the importance of the ‘significance’ threshold, stating that “the question of “significance” is an important one. Use of the term “significance” answers the need to adequately address the goals and interests recognized by the Convention where public participation is an important factor in decision-making. It also helps ensure that the usefulness of the public participation process is proportional to the need. The “significance” is what takes ordinary decision-making into the realm of environmental decision-making as contemplated under the Convention”
 (emphasis added). 
20. The Guidance refers to guidance on the determination of “significance” from the Espoo Convention on Environmental Impact Assessment in a Transboundary Context, as well as the EU EIA Directive.
  These refer to size, location and effects.  

21. The aim of point 22 of Annex I is therefore to establish a clear test for the application of the public participation process to changes or extensions of projects.  If a change or extension to a project meets defined criteria, it is automatically subject to public participation.  If not, it is subject to public participation only if it meets the “significant effect on the environment” test.  Point 22 is evidently an embodiment of the underlying principle of proportionality. 

22. Reading together all relevant provisions, the conclusion to be drawn is that a change or extension to a nuclear power plant does not automatically fall under Article 6(1)(a), since there are no relevant criteria/thresholds contained in Annex I (notably point 1 on nuclear power plants).  Such a change or extension instead falls under “any other change or extension of activities”, and would be subject to Article 6(1)(b) and the “significant effect on the environment” test.  

23. We note in this regard that the analysis of the communicant also wholly fails to address this. In Referring to our submission of 2 December 2009 that the NPP extension is not a “new activity”, that any changes were not significant and therefore an EIA is not necessary, it states that “from our perspective these arguments are not relevant since the Convention applies irrespective whether permitting changes are significant or not.”
 

24. Finally, we note that it is for the Parties themselves to determine whether, pursuant to Article 6(1)(b), an activity may have a “significant effect on the environment”.  This is clear from the wording of Article 6(1)(b), which states that “To this end, Parties shall determine whether such a proposed activity is subject to these provisions.”  Necessarily this means that national authorities have a certain amount of discretion as to whether this test is met.  By analogy to any court reviewing a decision of a public authority, it is not open to the Committee to substitute its own views for those of the national authority; it may only interfere if such a decision is manifestly unreasonable. 

Article 6(10) requires, in addition, an assessment of what is “appropriate”

25. Article 6(10) operates separately from point 22 of Annex I, but applies to broadly the same situations.
  Article 6(10) requires an additional assessment to be made where the authority “reconsiders or updates the operating conditions” of activities which are listed in Annex I, (Article 6(1)(a)) or which may have a significant effect on the environment (Article 6(1)(b)).  In such cases, the public participation requirements of paragraphs 2 to 9 of Article 6 are applied “mutatis mutandis, and where appropriate.”  

26. In our submission, it is for the relevant national authority to make the additional assessment identifying where it is “appropriate” to carry out a public participation procedure.  Further, we submit that by application of the official Guidance to the Aarhus Convention, mutatis mutandis, this assessment should be made on a case-by-case basis.  Thus, the national authority has the discretion to determine whether, in the particular circumstances before it, a public participation procedure is necessary.  Again, it is not open to the Committee to substitute its views for those of the authority; it can only interfere when the decision is manifestly unreasonable. 

27. To assist the Committee, we have set out the above analysis in a decision tree, at Annex 1. 

V. The draft findings do not correctly apply these provisions

28. The draft findings do not unfortunately reflect the analysis set out above.  Paragraph 49 correctly states that “If the 2008 construction permit implied a reconsideration or an update of the operating conditions of the Mochovce NPP, the Party concerned should have ensured that the provisions on public participation in article 6, paragraphs 2 to 9, of the Convention were applied, “mutatis mutandis, and where appropriate.”
29. Paragraph 50 goes on to state that: “The Party concerned was also under an obligation to ensure that the provisions of article 6 were applied if the 2008 construction permit concerned a change to or extension of the activity in question, and the change or extension in itself met the criteria/threshold set out in annex I to the Convention.”  However, no mention is made of the second sentence of point 22. No consideration is given to the position when the change or extension in itself does not met the criteria/threshold set out in Annex I to the Convention, as was the case here.  This is a serious omission in the analysis.  

30. The draft findings further err when applying the relevant provisions to the facts of the case. Paragraph 53 concludes that “based on the information given by the communicant and the Party concerned, including the translation of the three decisions in question, the Committee is convinced that the UJD Decision 246/2008 in itself, but even more so in combination with Decision 266/2008 and Decision 267/2008, amounted to a reconsideration and update of the operating conditions by a public authority of a nuclear plant, which is an activity listed in annex I to the Convention.  This conclusion is not countered by the fact that most, if not all, changes in the 2008 construction permit lead to stricter requirements than those set in the 1986 permit. Thus, in accordance with article 6, paragraph 10, of the Convention, the Party concerned was obliged to ensure that the provisions of article 6, paragraphs 2-9, were applied, “mutatis mutandis, and where appropriate”. The Committee is convinced that that [sic] when the authorities reconsider or update the operating conditions for activities of such nature and magnitude and with increased potential impact on the environment, such as nuclear power plants, it is appropriate to apply the public participation provisions of article 6.”

31. The application of point 22 is ignored; no reference is made to necessity of meeting the criteria/threshold set out in Annex I to the Convention, no analysis is made as to whether the change or extension in itself met any such criteria/threshold.  Indeed, no consideration is given to the fact that there are in fact no relevant criteria/threshold for nuclear power stations, and no consideration is given to the application of Article 6(1)(b) and the “significant effect on the environment” test.  The analysis simply states that the underlying activity is listed in Annex I.  This is not the determinative element however.  

32. The application of Article 6(10) to this case is dealt with in a similarly cursory manner in the conclusions.  No consideration is given to whether, in the present case, Article 6(10) required a public participation procedure.  No consideration was given to the fact that the Slovak authorities took the view that a public participation procedure was not appropriate.  Instead, the Committee seems to conclude that the reconsideration or updating of the operating conditions required a public participation process simply by reason of the fact that the underlying activity is a nuclear power plant.  

33. Not only is this conclusion without any legal basis or reasoning, but it also creates a precedent which is unworkable in practice.  To illustrate this point with a concrete example, if the authority had permitted just one of the modifications contained in permit 246/2008, for example item 360/1-04 “Rain water sewerage – Changes of spill way lines and shafts, new smaller lines”,
 applying the draft findings, this would also have required a new public participation procedure.  This is plainly disproportionate to the objectives of the Convention. 

34. For these reasons, we respectfully submit that the draft findings fail to apply correctly the text of the Convention.  

VI. Application to the facts of this case 

6.1 Summary of the relevant facts

35. We do not propose to set out again the facts of this case: these have been extensively discussed during the procedure.  However, in order to properly apply the legal framework to the facts of this case, it is important to recall the salient facts.  

35.1 The construction permit for all four blocks, including units 3 and 4, of the Mochovce nuclear power plant was issued in 1986, i.e., before the accession of the Slovak Republic to the EU and before the Aarhus Convention entered into force in the Slovak Republic. 

35.2 Although construction of units 3 and 4 slowed down due to economic, political and other reasons, it was not suspended.  Since the 1986 construction permit was issued, the period for the completion of construction has been extended several times by decisions of the Construction Office.  

35.3 By 2008, the construction work was 70% complete and the supply of the technological systems 30%.  This is demonstrated in the photos of the plant taken in 2002, i.e. six years before the change of permits in question, shown in Annex 2. We note that there was no international obligation or domestic law which would prevent that construction of units 3 and 4 could have been completed under the original 1986 permit.  

35.4 The only reason why the operator sought additional permits was to introduce a number of technical changes that would bring the plant in line with the most recent requirements for nuclear safety.  These changes to the construction plans and permits were made purely on the initiative of the investor, with the sole purpose of improving the future operation. 
35.5 Decision Nos. 246/2008, 266/2008 and 267/2008 (the “2008 permits”) do not allow for any new construction, or indeed for any more construction than what was originally allowed in the 1986 permit.  Construction was completed pursuant to the 1986 permit.  The underlying activity is the same as for the original 1986 permit; no other basic parameters or activities have been approved, permitted or agreed in the 2008 permits.  We refer to our response to question 4 in the Committee’s letter of 23 July 2009, (page 19), and specifically the Statement of the Ministry of the Environment cited therein.
35.6 The 2008 permits concern the same nuclear power plant with two blocks for the production of electricity on the basis of the transformation of power generated by managed split chain reaction as was approved in the 1986 permit.  They do not relate to another construction of a different kind or another nuclear power facility. 

35.7 The outer appearance, location, shape of the buildings, their volume and total built-up area have not been substantially changed by virtue of the 2008 permits in comparison to the original construction permit of 1986.
35.8 The heat output (1,375 MW) remains the same under the 2008 permits as previously.  There are no more reactors than provided for under the 1986 permit (see in this regard our statement to the Committee of 16 March 2010).

35.9 Even after the issuance of the 2008 permits, the technical substance of the source, transformation and use of the power has not changed – i.e., the physical and technical substance of the future technological use of the nuclear power plant has not changed; it still regards the use of released power from the managed split chain reaction, its subsequent transformation into heat power and then into mechanical power with the end objective of the production of the electricity;
35.10 The only event which is likely to have any significant impact on the environment is the operation of the plant.  The operation permit has still not been granted.  We underline that, in any event, the Slovak authorities carried out an environmental impact procedure in relation to the operation of the units.  It was commenced at the earliest possible opportunity and was completed in April 2010.  It will be taken account of before the operation permit is granted. 

6.2 Analysis under Point 22

36. As explained above, in our view it is doubtful whether the 2008 permits can be said to concern a “change to or extension of activities”.  The underlying activity, and its extent (size, output, etc), was already established by the 1986 permit and was not affected by the 2008 permits.  To the extent that the modifications to the safety standards introduced by the 2008 permits constitute a “change” of the activity, then point 22 must be applied.  The “change” is in fact limited to the improvement of the safety standards. 
37. Point 22 requires the question to be asked whether this change of the project “in itself” meets the criteria/thresholds set out in Annex I.  As concerns nuclear power plants, there are no relevant criteria/thresholds (point 1 of Annex I).  Therefore Article 6 does not automatically apply by virtue of Article 6(1)(a).  

38. Instead, we have to apply Article 6(1)(b) and consider whether the change “may have a significant effect on the environment”.  We underline that the question relates to the change to the activity of the project, and not to the underlying activity.  According to the guidance on the determination of “significance” from the Espoo Convention on Environmental Impact Assessment in a Transboundary Context, as well as the EU EIA Directive,
  there are three factors to consider: size, location and effects.  It is worth recalling these in some detail.  Paragraph 1 of appendix III to the Espoo Convention, cited in the Guidance
, stipulates that:

“In considering proposed activities . . ., the concerned Parties may consider whether the activity is likely to have a significant adverse transboundary impact in particular by virtue of one or more of the following criteria: 

“(a) Size: proposed activities which are large for the type of the activity; 

“(b) Location: proposed activities which are located in or close to an area of special environmental sensitivity or importance (such as wetlands designated under the Ramsar Convention, national parks, nature reserves, sites of special scientific interest, or sites of archaeological, cultural or historical importance); also, proposed activities in locations where the characteristics of proposed development would be likely to have significant effects on the population;

“(c) Effects: proposed activities with particularly complex and potentially adverse effects, including those giving rise to serious effects on humans or on valued species or organisms, those which threaten the existing or potential use of an affected area and those causing additional loading which cannot be sustained by the carrying capacity of the environment.”

39. As indicated above, the 2008 permits have no material impact on the size of the Mochovce plant, either in terms of their physical size, or in terms of their output. The location of the plant will also be unchanged as compared to the 1986 permit.  Nor will there be any difference in the ‘effects’ of the project as a result of the change: the effects will certainly be no greater than under the 1986 permit; indeed to the contrary, as a result of the changes introduced by the 2008 permits, the potential adverse effects are reduced because they introduce more stringent safety requirements.  (See in this regard our submissions to the Committee of 19 May 2010, responding to the Committee’s question about “significant changes” introduced by the 2008 permits.)

40. Thus, it cannot be said that the 2008 permits were required to be subject to a public participation process under point 22 of Annex I. 

6.3 Analysis under Article 6(10) 

41. We agree that the 2008 permits could be considered to be the reconsideration or updating of the operating conditions, within the meaning of Article 6(10).  However, for the reasons set out above (and explained in our submissions), the Slovak authorities considered the situation and took the view that it was not appropriate to hold a public participation procedure in respect of the 2008 permits.

42. Thus, it cannot be said that the 2008 permits were required to be subject to a public participation process under Article 6(10).

6.4 EIA and public involvement appropriate in relation to operation only 

43. The Slovak authorities nevertheless considered that the environment impact assessment and public involvement is appropriate in relation to the operation of units 3 and 4 of the plant.  The commencement of operation was the only “change” that could materially affect the legal and factual status of the nuclear power facility.  Operation may have significant impact on the environment. 

44. The process was launched in February 2009, and the final statement was issued on 30 April 2010, taking into consideration the comments of all of the participated parties.  Pursuant to the applicable regulations, the ÚJD SR (the Nuclear Regulatory Authority) is obliged to take into consideration those statements in the subsequent approval proceeding, i.e., in the approval of the use of the construction pursuant to the Construction Act and the permit for the commencement of the operation of the nuclear power facility pursuant to the Atomic Act. 

6.5 Our conclusion is supported by the view of the European Commission 

Our conclusions set out above are supported by a very recent statement by the European Commission that the Project is not subject to an EIA under the EIA Directive.  In a formal response of 27 August 2010 to a question by a Member of the European Parliament, Commissioner Potočnik stated
 that: 
“The Commission has received several complaints concerning the construction of the nuclear power plant in Mochovce. The complaints refer, inter alia, to a possible breach of Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment (known as the Environmental Impact Assessment or EIA Directive). On the basis of the investigation carried out, it appears that the development consent for the project of the Mochovce nuclear power plant was issued on 12 November 1986. The development consent was issued for the whole plant, i.e. including the units 3 and 4, which were partly constructed before 1992. The construction was interrupted, but it was re-considered later on (the validity of the development consent was extended on 15 July 2004 by a decision of the responsible Slovak authority) and now it is planned to finalize the construction. The Slovak legislation enables that the construction permit is changed on the basis of a request from the developer which has happened in case of this project. The obligations under Directive 85/337/EEC entered into force with respect to the Republic of Slovakia on 1 May 2004. According to the Court's settled case-law, the directive does not apply where the applications for authorization for a project were formally lodged before this date. Given that the project was initiated, authorized and partially constructed prior to the accession, the EIA Directive is not applicable.

According to the information available so far, it has not been demonstrated that the change of the project has any significant adverse effect on the environment (according to the point 13 of Annex II, of the EIA Directive) and that the EIA procedure should be carried out for the project. According to the information provided by the Slovak authorities, the changes introduced to the project were made to meet the requirements concerning safety of the installation and the screening carried out concluded that there was no need for a new EIA. Despite the negative screening decision, the Slovak authorities informed the Commission that they voluntarily initiated a new EIA procedure for the units 3 and 4 of the plant, before the granting of the permit for putting nuclear facilities into service and a subsequent permit for the operation of nuclear facilities.” 

45. This is highly relevant to the analysis carried out by the Committee because of the close connection between the Article 6 of the Convention and the EIA Directive, mentioned above at paragraph 6.  

46. Point 22 of Annex I of the Convention is substantially the same as point 22 of Annex I of the EIA Directive, taken together with point 13 of Annex II.  Any change or extension of projects listed in Annex I shall be subject to an EIA “where such a change or extension in itself meets the thresholds, if any, set out in [Annex I]” (point 22 of Annex I of the EIA Directive).  Otherwise, changes or extensions to projects contained in Annex I or II of the EIA Directive, “which may have significant adverse effects on the environment” shall be subject to an assessment using the ‘significance’ criteria contained in Annex III (point 13 of Annex II of the EIA Directive).  

47. So, if the 2008 permits did not satisfy the conditions of point 13 of Annex II of the EIA Directive – notably because they were not deemed to have “significant adverse effects on the environment”, then it is difficult to see how they could have been caught by the equivalent provision in the Aarhus Convention.  

VII. Slovak law is in full compliance with the Aarhus Convention  

48. The draft findings conclude, at paragraph 64, that the legal framework of the Slovak Republic is not in accordance with Article 6 of the Convention, because it does not ensure early and effective public participation in situations “similar to the Mochovce NPP, when old permits are reconsidered or updated or the activities are changed or extended compared to previous conditions”.  At paragraph 65, the Committee proposed to recommend that the Slovak Republic reviews its legal framework to as to ensure early and effective participation “when old permits are reconsidered or updated or the activities are changed or extended compared to previous conditions, in accordance with the Convention”.  
49. We object to these conclusions. First, as explained above, the Convention does not require that a new public participation procedure be carried out automatically “when old permits are reconsidered or updated or the activities are changed or extended compared to previous conditions”.  To the contrary, any “change or extension” must be sufficiently significant to merit a new public participation procedure.  In the case of reconsiderations or updates of permits, the public participation procedure would only apply “where appropriate”.  Under Slovak law, a public participation procedure would be carried in such circumstances, so there is no need for the Slovak Republic to review its legal framework.  

50. We note that the relevant Slovak laws in 2008 enabled public participation when reconsidering or updating old permits or changing or extending activities, which might have significant effect on the environment.  As set out in our response to the Committee’s questions of 23 July 2009,
 the main provisions in Slovak law applicable at the time the 2008 permits were issued were as follows: 

50.1 Act No. 211/2000 Coll. on free access to information and the amendment of certain acts, which establishes a general right to both natural and legal persons to have access to information held by ‘obliged persons’, without having to prove any legal or other reason or interest; 

50.2 Act No. 24/2006 Coll. on environmental impact assessment, which provided that certain interested persons, which met prescribed criteria for their procedural standing, were able to participate in environmental impact assessments.  These were civic initiatives, civic organizations promoting environmental protection and organizations promoting environmental protection established under special regulations.

The Act further provides that subject to the environmental impact assessment is the change of the activity subject to the Act, where such change in itself meets or extends the criteria/thresholds set out in annex No. 8 to the Act, or, if this is not the case, the relevant authority decides that such change might have significant effect on the environment. 

We note however that Ministry of Environment determined, after due consideration of the facts of the particular case, that no EIA at the time of the change of the building permits was necessary.  For completeness, we note that the Slovak Ministry of the Environment’s decision to conduct an environmental impact assessment in respect of the operation of blocks 3 and 4 of the Mochovce power plant
 was fully in accordance with these provisions.  

50.3 Act No. 50/1976 Coll. Construction Act, which provided that persons entitled to participate in environmental assessment were able to participate in the building permit proceedings. In case of the change of the building permit, the relevant authority was obliged to involve such persons to the extent the change of the building permit affected their rights or interests.

51. Since then, these laws have been updated, as mentioned in our submission to the Committee of 14 April 2010.
 Specifically, Act No. 24/2006 has been amended by: 

51.1 Act No. 287/2009 Coll., amending and supplementing Act No. 24/2006 Coll. on environmental impact assessments; and 

51.2 Act No. 145/2010 Coll., amending and supplementing Act No. 24/2006 Coll. on environmental impact assessments (and also Act No. 50/1976 Coll. Construction Act). 

52. The effect of these amendments was to broaden the possibilities of individuals to participate in public participation processes under Article 6, and to gain standing to bring legal challenges in accordance with Article 9 of the Convention. 

53. In particular, the limiting requirements of minimum number of persons and residents forming civic initiatives or civic organizations promoting environmental protection, of which specific minimum number of persons must be resident in affected area, were abolished. Currently, any legal person, natural person or group of natural persons (civic initiative) having interest in the decision, civic organizations and NGOs, who file written standpoint in the proceedings, are enabled public participation. Further, the Construction Act was amended to the effect that the participants of the building permit procedure are inter alia those who are treated as public participants for the EIA purposes. 

54. For these reasons we disagree with the findings and recommendations concerning the general legal framework in the Slovak Republic as concerns public participation, contained in paragraphs 64 and 65 of the draft findings. 

VIII. Conclusion 

55. Since there was no legal obligation to perform a public participation procedure, the question of whether it was carried out on time, in accordance with Article 6(4), does not arise.  For completeness, we note that the Slovak authorities did, in any event initiate the environmental impact procedure in relation to the operation of the units.  This process was commenced at the earliest possible opportunity and was completed in April 2010.  It will be taken account of before the operation permit is granted.  

56. Therefore, it cannot be said that the Slovak Republic has failed to meet its obligations under the Convention to ensure adequate and timely public participation.  

57. The application of Article 6 to changes, extensions, reconsideration and updates of existing permits is an important question for public authorities all over the world.  This case will serve as a precedent for many other cases, so it is all the more important that the Committee provide clear and legally robust guidance as to how Articles 6(10) and point 22 of Annex I should be applied to these situations.  We respectfully urge the Committee to reconsider its draft findings in the light of these comments. 
Annex 1:  Flowchart of legal analysis under Article 6 of the Aarhus Convention




Annex 2:  Photographs showing the status of the construction of the Mochovce nuclear power plant in 2002, six years before the change of building permits.

Photo 1: Situation in 2002, showing the view to the main production block of the first double-block of Mochovce NPP in operation (on the right), and also of the second double-block (3rd and 4th block of Mochovce NPP), to which the change of building permits in 2008 relate. On the face, the building of the main production block for the 3rd and 4th block does not differ from the main production block for the 1st and 2nd block.
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Photo 2: Situation in 2002, showing aerial view of Mochovce NPP from the south-west side. Already at that time the cooling towers, main production block and supporting buildings for 3rd and 4rd block were constructed and on the face they do not differ from those for the 1st and 2nd block.
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