FINDINGS AND RECOMMENDATIONS OF THE COMPLIANCE COMM ITTEE WITH
REGARD TO COMMUNICATION
ACCC/C/2009/41 CONCERNING COMPLIANCE BY SLOVAKIA *

adopted on 17 December 2010

l. INTRODUCTION

1. On 1 July 2009, the Austrian non-governmental oigggtion (NGO) Global 2000/Friends of
the Earth Austria (hereinafter the communicantialaboration with Friends of the Earth Europe
(FOEE), Greenpeace Slovakia and International, atkiviZem and VIA IURIS, and with the legal
support of Oekobuero, submitted a communicatiaineécCommittee alleging a failure by Slovakia
to comply with its obligations under article 6 betConvention on Access to Information, Public
Participation in Decision-making and Access toidesn Environmental Matters (hereinafter “the
Aarhus Convention” or “the Convention”).

2. The communication alleges that by failing to previdr public participation process in the
decision-making process for the additional consimagpermit, to the one granted already in 1986,
and related permits in 2008 for the Mochovce Nuchawer Plant (Mochovce NPP), the Party
concerned failed to comply with article 6, paratnaf, 4 and 10 of the Convention. The
communicant also alleges that since it was notibles® appeal against the different decisions
due to restricting standing requirements in Slokeakand by generally not providing for access to
justice in environmental matters in its legislatitrme Party concerned fails to comply with article
9, paragraphs 2, 3 and 4, of the Convention.

3. At its twenty-fourth meeting (30 June-3 July 20G8g Committee determined on a
preliminary basis that the communication was adiliss

4. Pursuant to paragraph 22 of the annex to decisforiie communication was forwarded to the
Party concerned on 23 July 2009 along with a nurobquestions put forward by the Committee
soliciting additional information from the Party amatters relating, inter alia, to the applicable
legal framework and the decision-making procedtoethe project.

5. At its twenty-fifth meeting (22-25 September 2008 Committee agreed to discuss the
content of the communication at its twenty-sevendeting (16-19 March 2010).

6. The Party concerned and the communicant addrelssegliestions raised by the Committee on
2 December 2009 and on 29 December 2009 respsctivel

7. The Committee discussed the communication at gstyvseventh meeting, with the
participation of representatives of the communieard the Party concerned. At the same meeting,
the Committee confirmed the admissibility of thentounication. During the discussion, the
communicant and the Party concerned provided dootsvand written statements to the
Committee. The Committee also received a lettarezsidoy mayors of four Slovak municipalities
near the Mochovce NPP.

! This text will be produced as an official Unitedtddns document in due course. Meanwhile editariahinor
substantive changes (that is changes which arparbbf the editorial process and aim at correcgingrs in the
argumentation, but have no impact on the findings @nclusions) may take place.



8. The Party concerned submitted additional infornmatathe Committee on 13 and 14 April
2010; and the communicant on 20 May 2010.

9. The Committee prepared draft findings at its twemityth meeting (21-24 September 2010),
and in accordance with paragraph 34 of the anneedgsion 1/7, the draft findings were then
forwarded for comments to the Party concerned arlde communicant on 11 October 2010. Both
were invited to provide comments by 8 November 2010

10.The Party concerned and the communicant provideth@nts on 29 November and 30
November 2010 respectively.

11.In its reply, the Party concerned expressed “stamgerns about the conclusions” reached by
the Committee in its draft findings. The Party cemed arguednter alia, that it appeared from

the draft findings that no analysis was performéether the conditions for application of public
participation obligations under article 6 were illéfl. In particular, the Party concerned argued
that the reference toriutatis mutandis, and where appropriate” in article 6, paragraphshould

be understood as meaning that “it is for the relewational authority to make the additional
assessment identifying where it is ‘appropriatecaory out a public participation procedure.” The
Party concerned also argued that “it is not opeheédCommittee to substitute its views for those
of the authority; it can only interfere when theidén is manifestly unreasonable”. Moreover, the
Party concerned referred to the amendments ofidigis adopted in 2009 and submitted that
these amendments bring Slovak law fully in comgeawith the requirements of the Convention.
The Party concerned also asked the Committee thadhsécond meeting with the Party concerned
“where the facts and applicable law could be priesthefore the Compliance Committee in
person.”

12.1n its reply, the communicant in general agreedhhe findings. It clarified that since the
Mochovce environmental impact assessment (EIA)aoasluded in May 2010, new legislation
applies and the public concerned will have standiig communicant also explained that while it
had alleged at the discussion during the twentgisttvmeeting that this was not the case, it is
now aware that the new legislation is applicabtecises following the Mochovce EIA.

13. At its thirtieth meeting, the Committee considetieel request from the Party concerned for a
second discussion with the Party concerned, anidefthat such a discussion was not necessatry,
since the Committee had received the concernsedPérty in writing. At the same meeting, the
Committee proceeded to finalize its findings inseld session, taking account of the comments
received. The Committee then adopted its findimgbagreed that they should be published as an
addendum to the report. It requested the secretargend the findings to the Party concerned and
the communicant.

Il. SUMMARY OF FACTS, EVIDENCE AND ISSUES ?

14.This communication, while also pertaining to thev@k legislation, essentially concerns the
alleged failure by the Party concerned to provateplublic participation in accordance with article
6 of the Convention in three specific instancedaafision-making by the Slovak Nuclear
Regulatory Authority (Urad Jadrového Dozoru, UJDheerning the Mochovce NPP. These are:

2 This section summarizes only the main facts, evideand issues considered to be relevant to thetiqnef
compliance, as presented to and considered bydherttee.



€)) Decision No. 246/2008 of 14 August 2008 to perimét thange of construction of
Mochovce NPP Units 3 and 4;

(b) Decision No. 266/2008 of 14 August 2008 to perimé implementation of changes in
safety related equipment during completion of thechbvce NPP Units 3 and 4; and

(c) Decision No. 267/2008 of 14 August 2008 to perimit implementation of changes in
the document “Preliminary Safety Report of NPP Mmate Units 3 and 4.

A. Legal Framework

15.The main Slovak legislation concerning nuclearahations is found in Act No. 541/2004 Col.
on the Peaceful Use of Nuclear Energy, as amerided\Nuclear Act) and Act No. 50/1976 on
Land-Use and Building Proceedings (the Building)Athe UJD is the competent administrative
body to issue the various consents or permitshi®use of nuclear energy under these acts.

16. For nuclear installations, the three main decisreqgiired, all issued by the UJD, are:

(@) Consent for the location of the installation untier Building Act;

(b) Construction permit under the Building Act; and

(c) Operation permit under the Nuclear Act and the dod Act, which is a two-tier
permit consisting of a permit to commence operadiod a permit for operation.

17.Other additional permits are also required, e.ghendisposal and transport of nuclear
material.

18. While the general rules for public participatioe aet out in the Code of Administrative
Procedures (Act 71/1967), there are also specifesron public participation in Act No. 24/2006
on Environmental Impact Assessment (the EIA Act) emthe Building Act. The EIA procedure is
not a permitting procedure in itself, nor doesrayide for public participation as a part of the
permit procedure, although the results of the HiAllsbe considered in subsequent permitting
procedures.

19.The Code of Administrative Procedure provides fartipipation in administrative procedures
for persons whose rights and legally protectedé@stis or obligations are the subject matter or may
be directly affected by the decision, persons whorcthat their rights, legally protected interests
or obligations may be affected by the decisioni{utris proven otherwise), and persons
recognized as participants under specific laws.

20. When the EIA procedure was initiated for the Moat®NPP in February 2009, the public
concerned that could participate in the EIA procedaccording to the EIA Act included civic
initiatives (at least 500 natural persons with pememt residence in the affected municipality),
civic organizations promoting environmental proi@ctat least 250 natural persons of over 18
years of age, of whom at least 150 with permaresidence in the affected municipality) and non-
governmental organizations promoting environmeptatection established under special
regulations and active for more than two yearsdssary proof of registration).

21.Under the Building Act, the parties to the procass the applicant, persons with ownership or
other land rights that may be affected by the permtiher persons assigned such status by relevant
regulations (such as the EIA Act), a building syweor other qualified person, and the designer

of the building. The Constitutional Court of Slovakas ruled that this list of participants is



definitive for the purposes of construction progagd and any expansion should not be
permissible.

22.Decisions by the UJD can be first appealed to the liself. In such cases the UJD is to apply
the provisions on participation in the Code of Adisirative Procedure. Appellate decision by the
UJC can be brought to the Regional Court for allegaew, in accordance with the Act on Civil
Procedure.

B. Facts

23.The Mochovce NPP is located in Southern Slovaki@, Kim east of the capital Bratislava, in
the Levice Okres (district). The location permit foe project was issued in 1979 and the
construction permit for the four reactors (Sovien@ration Il reactors, type VVER 440/V213,
designed in the 1970’'s) was initially issued orNI®ember 1986, under the condition that
construction be completed in 115 months.

24.Two reactors, Mochovce 1 and 2, were finalized stadted operating in 1989, whereas the
other two, Mochovce 3 and 4, were only partialipstoucted. The work on these two reactors was
curtailed in the early 1990s due to financial caaists. On 5 May 1997, the period for the
completion of construction works under the constamcpermit was extended by the relevant
authority for the first time to 31 December 20084 dater, for the second time on 15 July 2004, it
was extended to 31 December 2011. In 2007 Slowsdgaled to complete the Mochovce NPP by
finalizing and putting into operation reactors Moebe 3 and 4. The developer responsible for the
project is the consortium ENEL/SE, between thadtatompany Enel SpA and the Slovak
Slovenské Elektrané a.s.

25.1n May 2008 the developer applied for three permitguestion. The applications were
approved, by UJD Decisions 246/2008, 266/2008 &7d2208, on 14 August 2008.

26.UJD Decision 246/2008 permits the change of constm of NPP Mochovce Units 3 and 4,
and provides a long list of binding conditions aliffierent deadlines. The decision also extends
the general deadline for completing the constractin31 December 2013. In its justification, the
UJD refers to the notice made to different pubbdies. While the UJD does not consider it
necessary to carry out an EIA before granting trestruction permit, it holds that such an
assessment, based on the EIA Act, should be mddeelmermitting the operation of the facility.

27.UJD Decision 266/2008 of August 2008 permits thplementation of changes in safety
related equipment during completion of the NPP Muacle Units 3 and 4. It includes a list of 120
items for which changes would be undertaken.

28.UJD Decision 267/2008 of 14 August 2008 permitsitiiglementation of changes in the
document “Preliminary Safety Report of NPP Mocholtets 3 and 4.” In its decision the UJD
refers to the fact that the preliminary safety repar NPP Mochovce Units 3 and 4 was elaborated
in 1984 and 1986, and that the applicant had stbdnibe updated version of the report in full
scope to the UJD, because of the changed legislegiyuirements in the period of planning the
completion of NPP Mochovce Units 3 and 4.

29.Before the decisions were made, in June and ARNBR, two organizations, Greenpeace
Slovakia and Za Matku Zem, filed their statemenithWJD relating to the developer’'s
application for construction changes, as partidheégroceedings in accordance with the general



provisions of the Code of Administrative Procedaneg claimed that it was necessary to carry out
the EIA and have the EIA final statement beforedieision is issued by the UJD. Their
arguments were rejected on the grounds that thgsmisations did not fulfil the criteria necessary
for organizations to participate to the proceedimg®ecision 246/2008, while there is no
reference made to the statements submitted bywhertganizations, it is stated that the parties to
the proceedings had not raised any objection.

30.While it is not fully clear to the Committee whdretpreparatory works for the nuclear plant
restarted, officially the works started on 3 NovemB008.

31.In September 2008, the Slovak Ministry of Envirominéecided that an EIA would be carried
out not for the construction changes of the projeat for its operation and that such an
assessment would be finalized before the initiatibthe operation. Accordingly, the scoping
phase of the environmental impact assessmentdiarteebruary 2009.

32.The completion of the first reactor of NPP Mocho®cand 4 is scheduled for February 2012.
C. Domestic remedies

33.1n September 2008, Greenpeace Slovakia and Za Magkuappealed Decision 246/2008,
arguing that one of the inevitable documents, tiferEport, was missing, and that for that reason
the UJD could not issue the permit. In May 2008, tHID dismissed the appeal by Greenpeace (Za
Matku Zem did not continue the proceedings) andicord the decision of the first instance, on

the grounds that the appeal had arrived too last the Ministry of the Environment had issued an
opinion that the project was not a new activity didinot introduce new major changes, and that
Greenpeace Slovakia was not considered a parhetprbceedings under the Code of
Administrative Procedure.

34.In May 2009, Greenpeace Slovakia filed a petitmthe Regional Court in Bratislava to
review the legality of the appealed decision. $npietition, it claims that the rights to public
participation and access to justice were infrindedlso claims that it failed to comply with thé 1
days deadline for appeals because UJD did not caneae Decision 246/2008 on time. At the
time of adopting these findings, the case is gétding in the regional Court.

D. Substantive issues
Relation between the 1986 and 2008 decisions

35.While it is not disputed that nuclear power plaarts covered by article 6 of the Convention,
the communicant and the Party concerned disag@# #ie relation between the construction
permits of 1986 and 2008.

36.According to the communicant, the 2008 permit ineol a considerable update and review of
the 1986 construction permit, to the extent thatatld not have been possible to follow the 1986
permit and also comply with updated nuclear sadety technology standards. The modifications
involved huge changes such as, for instance, atshdfdigital system, a shift of fuel and a power
upgrade. Furthermore, the recommendations giveahd¥uropean Commission, based in the
Euratom treaty differ widely from what was permitie 1986. Thus, according to the
communicant, the criteria in article 6, paragraphwere fulfilled, and the Party concerned was
under an obligation to ensure public participatiefore the decision was made.



37.The communicant also claims that the necessarygesaset out in the 2008 decision are such
that they have to be considered as a new projebeisense of annex I, paragraphs 1 and 22. In
order to fulfil the updated safety and technoloieguirements, the changes of the plant design
had to be very different from the one licensed986. For that reason, in view of the
communicant, the Convention is also applicablehim khasis.

38.According to the Party concerned the 2008 pernttsilen is a permit for a change in the
construction before completion. The change relate@spermit granted in 1986 rather than a new
building. It is the continuation of an existing j@ct that was suspended in 1990 for financial
reasons. The 2008 decision did not replace the &8886truction permit, but only modified it.
Thus, the 2008 permit was not about an extensioofia completion of a plant in accordance
with the original project. Moreover, according he tParty concerned, the 2008 permit entailed
stricter requirements and additional condition$whilgher standards than before. Yet, it did not
provide for any physical change of the plannedvigti

Early public participation

39.1t is not disputed that there was no opportunitythe public to participate in the decision-
making procedure leading to UJD Decision 246/2@Bs;ision 266/2008 or Decision 267/2008.

40. According to the communicant, by providing for palparticipation only in the EIA
procedure, after the issuance of the constructasmih and while construction is proceeding, the
Party concerned failed to comply with article 6rggaaph 4, of the Convention. Fundamental
technological, safety and other environment relaetisions had already been taken at the time
the construction proceeded and contracts had bgeadswith suppliers. Thus, according to the
communicant, it is absolutely unclear how the miblview would be taken into account in the
decision-making process when changes were no Idagsible at the time of the EIA procedure.
To provide for public participation in such circuigusces cannot be compatible with the
Convention because then public participation ishegiearly nor effective and major options are
no longer open.

41.According to the Party concerned, the 2008 constmigermit was not an extension but a
completion of an installation in accordance wita driginal project. Thus, there was not a change
in the activity, and no new activity was permittadthe 2008 decisions. It follows that there was
no obligation to provide for public participatioefore the construction permit was issued. The
EIA procedure initiated in 2009 was carried ouaatordance with the Espoo Convention and
applicable EU law. In this process several memobgtise wider public and NGOs as well as
neighbouring countries participated. The permiperate the activity will be issued only after the
EIA procedure, and the outcome of the EIA procedviliebe taken into account in this decision.

Access to justice

42.The original communication was limited to claimiadailure by the Party concerned to
comply with article 6 of the Convention. In the ceelof the proceedings before the Committee,
the communicant expanded its claim so as to inciudieim of a breach of article 9, paragraphs 2
and 3, by the Party concerned, since it had nat pessible to appeal against the permitting
decisions due to restricting standing requiremeartd, since no injunctions had been granted, with
the result that the construction could start imratady after the issuance of the permits.



[l CONSIDERATION AND EVALUATION BY THE COMMITTEE

43. Slovakia deposited its instrument of accession Be&mber 2005. The Convention entered
into force for Slovakia on 5 March 2006.

44.Nuclear power plants, such as the Mochovce NPRacidties covered by article 6, paragraph
1, and annex |, paragraph 1, of the Conventionwtuch public participation shall be provided in
permit procedures. The Committee notes that thggnaii construction permit for Mochovce NPP
Units 3 and 4 was issued in 1986, long before thiev€ntion entered into force for Slovakia. This
does not as such prevent the Convention from kegapdjcable to subsequent reconsiderations and
updates by public authorities of the conditionstfa activity in question, and to possible permits
given for extensions of the activity, after thergnito force of the Convention for the Party
concerned.

Use of Domestic Remedies and Access to Justice

45.The Committee notes that while its findings arengdinalized, the appeal by Greenpeace
Slovakia to the Bratislava Regional Court is $ié¢hding. In the appeal to the court, the UJD
decision is challenged, e.g. on the ground thaetivas no opportunity for public participation,
which is indeed the core issue also in the caseréeiie Committee. While it cannot be excluded
that the Regional Court will reverse the UJD decisthe Committee decides not to defer the case
before it in order to await the outcome in the Biava Regional Court.

46.According to the information received from the coomitant and the Party concerned, it may
take a long time, possibly up to three years, leefloe court makes its decision. Yet, the 2008 UJD
construction permit prescribes that the constracsioould be completed by 31 December 2013. In
this context, the Committee notes that the Regi@uairt did not decide to inhibit the construction
of the Mochovce NPP while the case is pending leetotn other words, the construction of the
plant is being carried out despite the appealddicjal review and it may almost be completed
before the court has made its decision. The Coraaitioreover considers that for a major
installation like this, when a construction perhmts been granted and the construction is carried
out, there may be considerable pressure on a noutb stop the activity and not to annul the
permit decision for lack of public participationvén if it were to do so, the construction in itgslf
likely to cause significant environmental effeéter these reasons, the Committee decides to
examine the communication and not to await a pessigcision by the national court.

47.1In this context, the Committee also notes thactiramunicant expanded its original claims
against the Party concerned, submitting that thigylBancerned also failed to provide for access to
justice in accordance with article 9 of the Coni@ntAlthough the Committee decides to examine
the claims concerning lack of public participatiorthe case, despite the pending case before the
national court, it would not be appropriate to exanthe claims about access to justice without
awaiting the outcome of the pending case. Forrdason, the Committee decides not to consider
the added claim about access to justice, and foitsfindings to the issue of public participatio

in the decision-making processes leading to thé& 2[&@ision on the Mochovce NPP.

Relation between the 1986 and 2008 decisiof®consideration or update of operating
conditions (art. 6, para. 10), or change to or extesion of activity (annex I, paras. 1 and 22)



48.Before considering whether the minimum requiremémtpublic participation in article 6 of

the Convention were met by the Party concerneldardecision-making processes concerning
Mochovce NPP, the relation between the 2008 dewssamd between the 2008 and 1986 decisions
must be clarified.

49.The three decisions in question for the Mochovc®NFR. Decisions 246/2008, 266/2008 and
267/2008, deal with different aspects of the Moa®MPP and concern different legal issues, i.e.
the construction, safety modifications and the enpéntation of changes in the preliminary safety
report. Although they form part of a tiered deaisimaking where the requirements for public
participation may apply at different occasions, agthemselves, the three decisions are
nevertheless closely related in the procedure.dddBecisions 246/2008, 266/2008 and 267/2008
appear to have been issued in the same procegsswEne all issued by UJD on the same date,
based on applications by the same developer, thia all submitted in May 2008. In one way or
the other, they all deal with the operating cowdisi for the nuclear plant.

50. Nuclear power plants, such as the Mochovce NPR;arered by article 6 of the Convention.

In the present case, however, the applicabilitthefConvention depends on the relation between
the 1986 and 2008 decisions. The Convention igspplicable to the 1986 decision. The
application for the 2008 UJD decisions was madday 2008. Thus the Convention was
applicable and accordingly the Party concernedaltiged to ensure public participation before
taking the 2008 UJD decisions, if they amounted teconsideration or an update of the operating
conditions, under article 6, paragraph 10 of thev@ation, or if the decisions concerned a change
to or extension of the activity in accordance vatmex |, paragraph 22, to the Convention.

51.1f the 2008 construction permit implied a reconsidi®n or an update of the operating
conditions of the Mochovce NPP, the Party concesfenlild have ensured that the provisions on
public participation in article 6, paragraphs @tmf the Convention were appliedntitatis
mutandis, and where appropriate.”

52.The Party concerned was also under an obligati@msare that the provisions of article 6
were applied if the 2008 construction permit coneéra change to or extension of the activity in
guestion, and if the change or extension in its&lf the criteria/threshold set out in annex | ® th
Convention.

53.As held in paragraph 49 above, the three decisitade in August 2008, while part of larger,
tiered decision-making, were closely related. Thusen determining whether the 2008 decision-
making on the Mochovce NPP by the UJD amountedréz@nsideration or an update of the
operating conditions by a public authority, accogdio article 6, paragraph 10, of the Convention,
or a change to or an extension in itself that inetdriteria of annex | to the Convention, the
Committee considers the legal effects of the tR@@8 decisions together.

54.The 2008 decisions entailed a number of new canditfor the Mochovce NPP. The
Committee notes that the legal requirement in H@asawell as EU law for a NPP in 2008 were
considerably different from those that applied @e€hoslovakia in 1986, when the original
construction permit was granted. UJD Decisions 2d@3 provides a long list of new binding
conditions and different deadlines, UJD Decisio/2608 includes a list of 120 items for which
changes would be undertaken, and UJD Decision R68/2efers to the changed legislative
requirements in the period of planning the comptetif Mochovce NPP Units 3 and 4. During the
formal discussions with the communicant and théyRamcerned at the Committee’s twenty-
seventh meeting, the Party concerned referrecetdtibchovce NPP as a “non standard case”.



55.Based on the information given by the communicawtthe Party concerned, including the
translation of the three decisions in questioig dear that the UJD Decision 246/2008 in itself,
but even more so in combination with Decision 266&and Decision 267/2008, regardless of
whether it involved any significant change or esten of the activity, amounted to a
reconsideration and update of the operating canditby a public authority of an activity (a
nuclear power plant) referred to in article 6, pgaph 1(a), of the Convention. Thus, in
accordance with article 6, paragraph 10, of thev@€ntion, the Party concerned was obliged to
ensure that the provisions of article 6, paragraBswere applied,utatis mutandis, and where
appropriate”. In this context, the Committee wist@stress that, although each Party is given
some discretion in these cases to determine whdikcparticipation is appropriate, the clause
“mutatis mutandis, and where appropriate” does not imply compleserétion for the Party
concerned to determine whether or not it was apatepto provide for public participation.

56.The Committee considers that the clause “whereogpiate” introduces an objective criterion
to be seen in the context of the goals of the Cotnwe, recognizing that “access to information
and public participation in decision-making enhatreequality and the implementation of
decisions, contribute to public awareness of emvitental issues, give the public the opportunity
to express its concerns and enable public autbsriti take due account of such concerns” and
aiming to “further the accountability of and traaspncy in decision-making and to strengthen
public support for decisions on the environmentiug, the clause does not preclude a review by
the Committee on whether the above objective @iteere met and whether the Party concerned
should have therefore provided for public partitipain the given case.

57.The Committee finds that when the authority recdesd or updated the operating conditions
for an activity of such nature and magnitude, agitidp subject of such a public concern, as this
nuclear power plant, with the changes and increps&htial impact on the environment as
presented to the Committee, public participatiauld have been appropriate. This conclusion is
not countered by the fact that most, if not alhmfpes in the 2008 construction permit lead to
stricter requirements than those set in the 198®ipeThus, by failing to provide for public
participation according to article 6, paragraphs 9, the Party concerned failed to comply with
article 6, paragraph 10 of the Convention.

58. The Committee also considers that if the MochovB¢Nad been in operation since 1986
under the conditions set at the time, the chanf#geactivity required by the 2008 decisions
would have met the criteria set out in annex lageaiphs 1 and 22, of the Convention. In this
context, the Committee wishes to stress that whilenany activities listed in annex 1 to the
Convention there are certain criteria or threshelildsaged below which the requirements of
article 6 paragraph 1 (a) would not apply, for sahthe activities listed (including nuclear power
stations) the Convention does not establish angr@ior thresholds. This means that these
activities, regardless of their size, are subjedrticle 6 paragraph 1 (a) and thus provisions of
article 6 must be applied with respect to decisminghether to permit such activities. By virtue of
the first sentence of paragraph 22 of annex ldheesapplies to a change or extension of such
activities. Thus, in principle, all changes or exiens to such activities are subject to article 6.
However, bearing in mind that a change or extensiaiready permitted activities requires
reconsideration or updating of the existing perthig, provisions of article 6 would applynttatis
mutandis, and where appropriate”, as stipulated in aréglparagraph 10.



59.The Committee concludes that the Party concernedolvbiged to ensure public participation
in the decision-making process leading to the UdBisions adopted in August 2008 for the
Mochovce NPP.

Early public participation — article 6, paragraph 4

60. As stated in paragraph 39 above, there was no appty for the public to participate in the
decision-making procedure leading to UJD Decisi®6/2008, Decision 266/2008 or Decision
267/2008. Thus, rather than further examining phacedure, the Committee considers whether
the Party concerned provided for early and effegtublic participation through other procedures
relating to the decisions for Mochovce NPP, inipafar through the EIA procedure launched in
February 2009.

61.1t follows from article 6, paragraph 4, of the Cention, that a core criterion for public
participation in decisions on specific activitisghat it is provided at an early stage “when all
options are open and effective public participatian take place.” While there was no opportunity
for public participation in the decision-makingdigag to the three UJD decisions of August 2008,
the EIA procedure that provided for public partatipn was carried out before the permit was
given to put the Mochovce NPP into operation. is tontext, the Committee recalls that under
Slovak law, the EIA procedure is not a permittimggedure in itself, although the results of the
EIA should be considered in the subsequent pengitirocedures. The question is thus whether
the opportunity for public participation in the Epkocedure after the construction permit was
issued, but before the operation was permitted,suéigient to meet the requirements of the
Convention.

62.Each Party to the Convention has certain discratiafesign the decision-making procedures
covered by article 6 of the Convention. Also indigk decision-making procedures, each Party can
decide which range of options is to be discussedel stage of the decision-making. Yet, within
each and every such procedure where public paatiom is required, it should be provided early

in the procedure so as to ensure that indeed tdirgpare open and effective participation can take
place (ACCC/C/2006/16 (Lithuania) ECE/MP.PP/2008¢4!.6, paras 57, 71).

63. Providing for public participation after the consttion permit can only be compatible with the
requirements of the Convention if the construcpermit does not preclude that all issues decided
in the construction permit can be questioned irssgbent or related decision-making so as to
ensure that all options remain open. Yet, a marmadbpossibility, de jure, to turn down an
application at the stage of the operation perntigmvthe installation is constructed, is not
sufficient to meet the criteria of the Conventigrde facto, that would never or hardly ever
happen (ACCC/C/2007/22 (FrandeCE/MP.PP/2009/4/Add.1, para 39). The risk is obsithat
providing for public participation only after themstruction permit precludes early and effective
public participation when all options are open.Heatit is likely that once an installation hasmee
constructed in accordance with a construction pepniitical and commercial pressures, as well
as notions of legal certainty, effectively fore@dadiscussions concerning the construction itself as
well as options with regard to technology and istfiracture (ACCC/C/2006/16 (Lithuania)
ECE/MP.PP/2008/5/Add.6, paras. 74-75).

64.1n the present case, the Committee is convincedtize the construction of the Mochovce
NPP Units 3 and 4 is carried out, many of the cooras set in the construction permit are such
that they can no longer be challenged by the puBlibough the permit to commence the
operation and the permit to continue the operadi@nto be given before the activity starts, there i
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a considerable risk that once the installatioroisstructed it is no longer a politically realistic
option for the authority to block the operationtbe basis of issues relating to the construction, t
technology or to infrastructure. Moreover, it ig safficient to provide for public participation
only at the stage of the EIA procedure unlessalss part of the permitting procedure. For these
reasons the Party concerned failed to comply wiibla 6, paragraph 4, of the Convention in the
decision-making for Mochovce NPP Units 3 and 4.

65.Having found that the Party concerned failed to jglyrwith article 6, paragraph 4, of the
Convention in the case of Mochovce NPP, the impdjeelstion is whether this is due to a systemic
failure or whether it refers only to this particutase. Slovakia has a legal framework in place to
provide for public participation in environmentaaision-making. There are rules on public
participation in the Code of Administrative Procezllbut also in the Building Act and the EIA
Act. The Committee notes that the communicant’siia@nt has centred on the lack of
opportunities for public participation with regamdiMochovce NPP rather than a lack of such
opportunities in general. Indeed, in the originahenunication, the communicant states that “[the
approach of having the EIA after the permittinggadure is not usual in Slovakia. The Slovak
EIA procedure is not a permitting procedure bylitdéowever, the results of the EIA have to be
considered in the following permitting procedur@siong others to comply with international and
European law. The regular EIA-approach in Slovakiderefore to firstly carry out the EIA and
only as second step to permit the activity in otdesafeguard that the results of EIA and public
participation procedures are legally reflectedha permits. According to the Party concerned, the
Mochovce NPP is a “non standard case”.

66. The Committee nevertheless considers that theidaeaisaking for the 2008 decisions on the
Mochovce NPP appears to have been in accordankeShavak national law. Yet, the case was a
special case, where the obligation to provide fdalig participation under the Convention stems
from the reconsideration and update of the opayatomditions, as well as the change to and
extension of the activity as compared to the omeited in 1986. For that reason, on the basis of
the information provided in this case the Committaenot conclude that Slovak law on public
participation and EIA in general also fails to cdynith article 6 of the Convention.

67. During the discussions, the CC was informed thatent legislation may also fail to ensure
public participation when old permits are reconsedeor updated or the activities are changed or
extended compared to previous conditions. Not ltagxamined the new legislation, the
Committee notes that the legal framework the Pawtycerned should ensure that early and
effective public participation is provided alsotirese cases in accordance with article 6, paragraph
4, of the Convention.

V. CONCLUSIONS AND RECOMMENDATIONS

68. Having considered the above, the Committee adbptfindings and recommendations set out
in the following paragraphs.

A. Main findings with regard to non-compliance
69. The Committee finds that by failing to provide &arly and effective public participation in
the decision-making leading to the 2008 UJD Denig46/2008, Decision 266/2008 and Decision

267/2008 of 14 August 2008 concerning Mochovce NR® Party concerned failed to comply
with article 6, paragraphs 4 and 10, of the Coriver(para. 64).
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B.

Recommendations

70. The Committee, pursuant to paragraph 35 of thexattndecision 1/7 and taking into account
the cause and degree of non-compliance, recomnteaddeeting of the Parties to:

(@)

(b)

Pursuant to paragraph 37 (b) of the annex to aetlér, recommend to the Party
concerned to review its legal framework so as suenthat early and effective public
participation is provided for in the decision-makiwhen old permits are reconsidered
or updated or the activities are changed or exredenpared to previous conditions,
in accordance with the Convention;

Invite Slovakia to submit to the Committee a pregreeport on 1 December 2011 and
an implementation report on 1 December 2012 inea@hg the recommendation above.
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