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Ms Aphrodite Smagadi

Secretary to the Aarhus Convention 

Environment Division

Bureau 332

Palais des Nations 

CH-1211 Geneva 10

Switzerland
 

Brussels, 24 August 2011
Dear Ms Smagadi,
Re: Communication to the Aarhus Convention Compliance Committee concerning compliance by the European Union with provisions of the Convention in connection with access by members of the public to review procedures
1. We would like to reply to the Commission's submission provided in its letter of 20 July 2011 concerning the findings and recommendations of the Compliance Committee contained in the report adopted on 14 April 2011.
2. We regret that the Commission is unable to accept the decision of a UN Committee composed of legal experts pointing out the failure of the EU to comply with one of its obligation under international law as opposed to all the other State Parties to the Convention which have already taken the necessary measures to ensure compliance with the Convention following the recommendations of the Committee.  
3. First, the Commission alleges that the Committee did not comply with its obligation under paragraph 34 of Decision I/7 of the Meeting of the Parties in not taking into account the comments made by the Commission in its letter of 12 April on the Committee's draft findings.

4. In the 12 April letter, the Commission starts by saying that it will not repeat the arguments made in the Commission's written submissions of 11 June 2009 but in fact bases its whole argumentation on the same principle and argument that access to the European Courts is provided through national courts by making references for preliminary rulings pursuant to Article 267 TFEU.
5. Indeed, the Commission only reiterated its allegations previously made and did not provide any additional arguments to the ones the Compliance Committee had already very clearly rejected in their draft findings. As the Commission only contradicted the findings of the Committee and argued that the Committee did not "give sufficient weight to this crucial point" (paragraph 2 of 12 April letter), the Committee did not need to reply. Nothing new was being submitted that was likely to change the position of the Committee. The Commission's submission did not provide any replies to the arguments made by the Communicant on that specific point either. 

6. The Committee could not have replied to the Commission's comments without repeating the findings it had adopted which would not have added anything to the debate or improved the decisions and recommendations taken. The reply was therefore implied in the Committee's final report and did not need any more justification. Therefore the assertion by the Commission that "in the Commission's submission, to comply with the requirement in paragraph 34, the Committee has a procedural obligation to describe those comments, however briefly, and set out its reasons for not accepting them" is not relevant.
7. Additionally, the words "take into account" under paragraph 34 of Decision I/7 do not mean to accept nor does it imply an obligation for the Committee to amend its findings in accordance with the comments made by the Party concerned. This is especially so where, as is the case here, each party has opposing positions on the proper interpretation and application of the law; it is for the Committee to reach a view as to its own position in exercise of its functions under the Convention. The Commission considers that access to justice for the purpose of Article 9(3)(4) of the Convention is provided through the procedure established under Article 267 TFEU whereas the Committee, in agreement with the communicant, considers that it is not (for the reasons explained in paragraphs 89-90 of the report) and that NGOs should have legal standing before the EU courts. 
8. It is the Commission's own contention that the Committee did not weigh adequately its arguments. However, no obligations were breached by the Committee in adopting its final report. The Commission's comments only repeat the Commission's position which does not represent the only possible option and can therefore be contradicted. The Committee must in the end adopt a decision on the compliance of the Party concerned in light of the relevance of the comments made and that is what it did.
9. It is correct however, that although the Committee took the communicant's comment on the fact that there should be a decision taken on the second half of the communication (on the conformity of Regulation 1367/2006 with the Convention) in specifying "Part I" of the findings in the title of its report, the Committee did not comment on the request of the communicant to adopt a recommendation requiring the institutions to carry out trainings on the Convention within their staff.
10. The second matter we wish to comment upon is the Commission’s suggestion that there is "a glaring discrepancy" between the Committee's finding and its recommendation. We see no discrepancy between the Committee's findings that the EU has not been in non-compliance with the Convention until now and the recommendation that the jurisprudence of the EU courts should change to ensure compliance in the future. Indeed, the Committee makes very clear that if the "jurisprudence of the EU courts, as evidenced by the cases examined, were to continue, unless fully compensated for by adequate administrative review procedures, the Party concerned would fail to comply with Article 9, paragraphs 3 and 4, of the Convention" (our emphasis). 
11. The only reason why the Committee did not find the EU in non-compliance is because all the cases referred to in the communication and that have been decided by the EU courts until now were brought either before the entry into force of the Convention in the EU or before the entry into force of Regulation 1367/2006. The Committee explains that by stating that "given the timing of the cases referred to above and the decision of the Committee to examine the jurisprudence on access to justice in general ..., the Committee considers that the Party concerned is not in non-compliance with the Convention." (paragraph 95). Provided a decision of the Courts had been adopted reiterating the Plaumann jurisprudence denying legal standing to an NGO under Regulation 1367/2006, the Committee could have found the EU in breach of Article 9(3)(4) of the Convention. That is all coherent and in line with the Committee's decision to suspend the case until the Court adopts a decision in the pending case T-338/08.
12. The recommendation of the Committee to change the jurisprudence of the courts to ensure compliance in the future is thus a clear warning for the EU that for the procedural reasons laid down above there has not been any non-compliance yet; However, if the Courts were to reiterate their jurisprudence on standing for NGOs in environmental matters now that the relevant texts are both entered into force, the EU would fail to comply with Article 9(3)(4) of the Convention.

13. It is therefore baffling that the Commission does not appear to understand or accept that according to Article 9(3)(4) of the Convention, decisions of EU institutions, including the Commission's decisions, should be challengeable directly by NGOs before the European Courts and that it refuses to seize the opportunity to take steps to bring the EU in  compliance with its international obligations which enshrine these democratic standards in the environmental field. 
14. The same obligations which are required of all the Member States, as explained by the Commission itself, must be required of the Commission. The Commission rightly acts to ensure that its Member States comply with their obligation to provide access to justice to NGOs in environmental matters and yet at the same time it opposes the same obligation at EU institutional level. The role played by national courts under Article 267 TFEU does not annul or prevent direct access to EU courts which is in any case legally required. 
Yours sincerely,
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	James Thornton 
CEO, ClientEarth
+44(0) 2077495970
jthornton@clientearth.org
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Anais Berthier

Environmental Justice Lawyer

+32(0)2 8083468

aberthier@clientearth.org
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