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RE:  ACCC/C/2008/32

Many thanks for your email (and various enclosures) of last week.

As you say, it is unfortunate that our Amicus intervention did not reach the Party and the Communicant, however, we recognise that these things happen and we appreciate your subsequent actions to remedy the situation.

Regarding the Commission's request to postpone the Committee's consideration of the above Communication, we would be grateful if the following comments could be taken into account.  We note that Case T-338/08 was lodged with the Court Registry on 11th August 2008 and published in the Official Journal on 22nd November 2008.  Our experience of the timings of the Court of First instance suggest that even if an oral hearing is not held, it is unlikely that the CFI will rule on this case before the end of 2009 (and probably well into 2010 if an oral hearing is held).  There is then the possibility, if the applicants are unsuccessful, of an appeal to the European Court of Justice, which could take the timings to the end of 2010 in the absence of an oral hearing and probably well into 2011 if an oral hearing is held.  In our view, this is an unacceptably long delay - particularly, as has been pointed out, the Committee are in a position to consider the Courts' interpretation of Article 230(4) of EC Treaty as a result of existing case-law (including the rulings of the CFI and the ECJ in WWF's case (C-355/08)).  We therefore believe that it is appropriate for the Committee to consider at least those parts of the Communication (and WWF's intervention) as proposed in September 2009.

In the event that the Committee accedes to our request (which echoes the request of the Communicant), we would be grateful if the Committee might also consider the position of the Amicus.  Our previous experience in relation to complaints against the UK is (quite understandably) that an Observer is not afforded the same rights as a Communicant - including, for example, a rather more limited opportunity to present one's case, the absence of a right of reply to the Party concerned and no questioning by the members of the Compliance Committee.  However, in this instance, one of the two primary cases under consideration would have been brought by WWF-UK.  

When the Communicant originally lodged its communication, WWF's appeal was still before the ECJ.  We were always aware that recourse to the Compliance Committee was a possible course of action, however, we were reluctant to take that step before the ECJ finally ruled on the matter.  However, as a result of the timings, we now find ourselves in a slightly less privileged position than the Communicant.  Another consideration is that WWF would be keen to instruct Counsel to represent its position at the Compliance Committee, however, this is a relatively costly step and one that we would have to consider very carefully if we were - essentially - only to be given the opportunity to make a verbal presentation of our written submission.  We would, therefore, respectfully request that the Committee consider giving WWF-UK the opportunity to reply to the Commission's observations in this respect and for members of the Compliance Committee to question WWF-UK if they wish.  We recognise that this would represent a departure from standard procedure, and we apologise if it appears rather presumptuous, however we are anxious to ensure that the Compliance Committee is afforded an opportunity to question the applicants directly and also to ensure that our resources are employed most effectively.

Many thanks again for giving us the opportunity to make our views known on this matter.  We look forward to hearing the Committee's deliberations on this issue with great interest.

With kind regards,

Carol Hatton

Solicitor

WWF-UK
