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Legislative proposal 

of the Federal Government 

 

Proposal for an Act amending the Environmental Appeals Act and other 

environmental legislation 

 

A. Issue and objective 

The legislative proposal aims to ensure, above all, the correct implementation of the 

requirements established by Directive 2003/35/EC of the European Parliament and of 

the Council of 26 May 2003 concerning the judicial remedies available to recognised 

environmental organisations. These requirements have been implemented in German 

law by the Environmental Appeals Act. In Case C-115/09 Trianel [2011] ECR I-0000, the 

Court of Justice of the European Union held that the provisions of the Act do not satisfy 

the requirements of EU law to the extent that for the purposes of bringing an action for 

judicial review recognised environmental associations are permitted to rely only on the 

impairment of individual public law rights. 

This legislative proposal includes, in addition, other amendments to environmental 

legislation necessary to comply with EU law. 

 

B. Solution 

To amend the Environmental Appeals Act in order to give effect to the judgment of the 

Court of Justice of the European Union in Case C-115/09 Trianel. 

 

C. Alternatives 

None. 

 

D. Budgetary expenditure excluding the costs of compliance 

No significant additional burden on public finances is anticipated as result of Article 1 of 

the Act. Under the present law, recognised environmental associations are already 

entitled to pursue judicial remedies. Following the judgment of the Court of Justice of the 



European Union handed down on 12 May 2011, in cases where judicial remedies of that 

kind are pursued Article 10a of the Environmental Impact Assessment Directive (now 

Article 11) must be given direct effect so long as and to the extent that the Environmental 

Appeals Act does not satisfy the requirements of Directive 2003/35. Consequently, when 

seeking judicial remedies recognised environmental organisations are already in a 

position in many cases to rely on the impairment of legal provisions not conferring rights 

on individuals. This legal position will now be incorporated in legislation. However, 

should this result in an additional burden on the courts, sufficient capacity exists at 

federal and Land level to absorb this. In light of existing experience with regard to actions 

brought by associations under German environmental law and international comparisons 

in this area, no significant increase in the number of actions is anticipated. 

In relation to the remaining provisions of the Act, no additional expenditure (excluding the 

costs of compliance) will be necessary. 

 

E. ... 
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Federal Republic of Germany Berlin, 10 August 2012 

Federal Chancellor 

 

To the 

President of the Bundesrat 

State Governor 

Horst Seehofer 

 

Dear Mr President, 

Pursuant to Article 76 (2) of the Basic Law, I enclose herewith the  

Proposal for an Act amending the Environmental Appeals Act and other 

environmental legislation 

adopted by the Federal Government together with the explanatory memorandum and 

introduction. 

The ministry responsible is the Federal Ministry for the Environment, Nature 

Conservation and Nuclear Safety. 

The assessment of the National Regulatory Impact Council pursuant to section 6 (1) of 

the National Regulatory Impact Council Act is enclosed as an annex. 

Yours sincerely 

Dr Angela Merkel 
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Proposal for an Act amending the Environmental Appeals Act and other 

environmental legislation 

of ... 

 

The Bundestag has adopted the following Act: 

Article 1 

Amendment of the Environmental Appeals Act1 

The Environmental Appeals Act of 7 December 2006 (BGBl. I p. 2816), last amended by 

Article 5 (32) of the Act of 24 February 2012 (BGBl. I p. 212), is amended as follows: 

1.  Section 1 is amended as follows: 

(a) Subsection (1) is amended as follows: 

(aa) In number 1, following the words ‘conduct an environmental impact 

assessment’ the designation ‘(EIA)’ is added. 

(bb) In number 2, the full stop at the end is replaced by a semicolon. 

(cc) The following number 3 is added: 

‘3. Decisions pursuant to the Environmental Damage Act 

[Umweltschadensgesetz].’  

(b) The following subsection (3) is added: 

                                            

1  The Act implements Directive 2011/92/EU of the European Parliament and of the Council of 13 

December 2011 on the assessment of the effects of certain public and private projects on the environment 

(codified text) (OJ 2012 L 26, p. 1), Directive 2001/42/EC of the European Parliament and of the Council of 

27 June 2001 on the assessment of the effects of certain plans and programmes on the environment (OJ 

2001 L 197, p. 30), Articles 3 and 4 of Directive 2003/35/EC of the European Parliament and of the Council 

of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and 

programmes relating to the environment and amending with regard to public participation and access to 

justice Council Directives 85/337/EEC and 96/61/EC (OJ 2003 L 156, p. 17) and Article 25 of Directive 

2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial emissions 

(integrated pollution prevention and control) (recast) (OJ 2010 L 334, p. 17). 
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‘(3) To the extent that in planning approval procedures specified in subsection 

(1), first sentence, no. 1 or 2 appeals may be brought pursuant to this Act, 

section 64 (1) of the Federal Nature Conservation Act 

[Bundesnaturschutzgesetz] shall not apply.’ 

 

2.  Section 2 is amended as follows: 

(a) Subsection (1) is amended as follows: 

(aa) In number 1, the words ‘establish individual rights’ are deleted. 

(bb) In number 2, the designation ‘section 1 (1)’ is replaced by ‘section 1 (1), 

first sentence’. 

(cc) In number 3, the designation ‘section 1 (1)’ is replaced by ‘section 1 (1), 

first sentence’. 

(b) In subsection (3), the designation ‘section 1 (1)’ is replaced throughout by 

‘section 1 (1), first sentence’. 

(c) Subsection (5), first sentence, is reworded as follows: 

 ‘Appeals in accordance with subsection (1) shall be justified:  

1.  If the decision pursuant to section 1 (1), first sentence, or the failure to take 

such a decision, violates statutory provisions that protect the environment and 

are of importance for the decision, 

2.  In relation to appeals concerning land-use plans, if the determinations of the 

land-use plan that establish the admissibility of a project subject to an 

environmental impact assessment violate statutory provisions that protect the 

environment, 

and the violation involves issues of environmental protection that are among the 

objectives promoted by the association according to its bylaws.’ 

 

3. Section 4 is amended as follows: 

(a) Following subsection (1), first sentence, the following sentence is inserted: 
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‘The provisions of the first sentence, no. 1, shall apply also if in an individual 

case a preliminary assessment to determine whether an environmental 

impact assessment is necessary fails to meet the requirements of section 3a, 

fourth sentence, of the Environmental Impact Assessment Act.’ 

(b) In subsection (3), the term ‘mutatis mutandis’ is replaced by the word ‘also’. 

 

4. Following section 4, the following section 4a is inserted: 

‘Section 4a 

Rules concerning the application of the Rules of Procedure of the Administrative Courts 

(1) Within a period of six weeks, an applicant shall state the facts and evidence on 

which he bases his action challenging a decision as defined in section 1 (1), first 

sentence, or the omission to take such decision. Section 87b (3) of the Rules of 

Procedure of the Administrative Courts shall apply mutatis mutandis. Upon 

application, a court may extend the period specified in the first sentence. 

(2) To the extent that in applying environmental legislation a public authority is 

accorded a discretion to determine whether substantive conditions are satisfied, the 

court’s review of the authority’s decision shall be limited to determining whether 

1.  the facts were stated correctly and in full, 

2. procedural rules and principles of legal assessment were satisfied, 

3. errors were made concerning the law to be applied, 

4.  irrelevant matters were taken into consideration. 

(3) Section 80 (5), first sentence, of the Rules of Procedure of the Administrative Court 

shall apply subject to the modification that the court dealing with the main case may 

order or restore the suspensive effect in full or in part, if a global assessment of the 

matter raises serious doubts on the lawfulness of the administrative decision. 

(4) Subsections (1) to (3) shall apply also to appeals by participants as defined in 

section 61 no. 1 and 2 of the Rules of Procedure of the Administrative Courts.’ 

 

5. Section 5 is amended as follows: 
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(a) In subsection (2), the words, ‘issued before 28 February 2010’ are replaced 

with the words ‘issued before 1 March 2010’. 

(b) In subsection (3), the item ‘1 March 2010’ is replaced by ‘28 February 2010’. 

(c) The following subsection (4) is added: 

‘(4) Decision procedures specified in section 1 (1), first sentence, no. 1, 

approval procedures specified in section 1 (1), first sentence, no. 2 and 

appeal procedures specified in section 2 pending on 12 May 2011 or 

initiated after that date and in which on ... [insert the date on which the 

present Act will enter into force pursuant to Article 13 (3)] a final decision 

has not yet been reached shall be concluded on the basis of the 

amended version of this Act which entered into force on ... [insert the 

date on which the present Act will enter into force pursuant to Article 13 

(3)]. By way of derogation from the previous sentence, section 4a (1) 

shall apply only to appeals initiated on or after [insert the date on which 

the present Act will enter into force pursuant to Article 13 (3)].’ 


