
HIGHER ADMINISTRATIVE COURT 

FOR NORTH RHINE-WESTPHALIA 

JUDGMENT 

 

Delivered on: 12 June 2012 

... 

Clerk of the court 

8 D 38/08.AK 

In the administrative court proceedings between 

Bund für Umwelt und Naturschutz Deutschland, Landesverband  

Nordrhein-Westfalen e. V., ... 

applicant, 

Legal representatives: ... 

and 

Land North Rhine-Westphalia, represented by Bezirksregierung Münster (Münster 

District Administration), ... 

defendant, 

intervening party: E.ON Kraftwerke GmbH, ... 

Legal representatives: ... 

concerning the law on immission control (judicial review of a preliminary decision for 

coal-fired power station) 
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the Eighth Chamber 

at the hearing of 

12 June 2012 

composed of 

Presiding judge of the higher administrative court Professor Seibert, 

Presiding judge of the higher administrative court Dr Bick, 

Judge of the higher administrative court Hage, 

Lay member of the court ... 

Lay member of the court  ... 

 

held: 

The proceedings are terminated to the extent that the parties have 

determined the dispute in the main action closed. 

The preliminary decision of 31 January 2007 as amended by the 

appeal decisions of 13 March 2007 and 18 March 2008 and the 

decisions of 16 March 2011 and 15 May 2012 is set aside. 

The costs of the proceedings shall be borne by the defendant and 

the intervening party in equal shares. The extra-judicial costs 

incurred by the intervening party cannot be reimbursed. 

In relation to costs, this judgment shall be provisionally enforceable 

on provision of a guarantee covering the amount sought by way of 

enforcement. 

Leave to appeal is not granted. 

 

Extract from a judgment of the Higher Administrative Court of North Rhine-Westphalia. 

 

... 
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4. The applicant is entitled to challenge the infringement of the planning rules. This 

follows from section 2 (1) no. 1 and section 2 (5), first sentence, no. 1 of the 

Environmental Appeals Act in conjunction with article 9, paragraph 2, subparagraph 2, 

second and third sentences of the Aarhus Convention. 

Convention on Access to Information, Public Participation in 

Decision-making and Access to Justice in Environmental Matters (BGBl. 

II 2006, p. 1252 et seq.) 

Whether this standing to challenge the infringement of the planning rules may be based 

in addition on section 2 (5), first sentence, no. 1 of the Environmental Appeals Act 

modifying the general rule of section 113 (1), first sentence, of the Rules of Procedure of 

the Administrative Courts or directly on Article 11(3) of Directive 2011/92 

Directive 2011/92/EU of the European Parliament and of the Council of 

13 December 2011 on the assessment of the effects of certain public 

and private projects on the environment (OJ 2012 L 26, p. 1), previously 

the third paragraph of Article 10a of Council Directive 85/337/EEC of 27 

June 1985 on the assessment of the effects of certain public and private 

projects on the environment (OJ 1985 L 175, p. 40), as amended by 

Directive 2003/35/EC of the European Parliament and of the Council of 

26 May 2003 providing for public participation in respect of the drawing 

up of certain plans and programmes relating to the environment and 

amending with regard to public participation and access to justice 

Council Directives 85/337/EEC and 96/61/EC (OJ 2003 L 156, p. 17) 

(on this point see sections (c) and (d) below) does not need to be resolved for the 

purposes of giving a ruling in the present case. 

(a) Case-law has established that a provisional positive overall assessment set out in a 

preliminary decision may be challenged by a third party with the necessary standing to 

the extent that the challenge seeks to ensure that the permit requirements do not infringe 

rights on which the third party may rely. 

See judgments of the Federal Administrative Court of 17 February 1978 

in Case 1 C 102.76, reported BVerwGE 55, p. 250, at paragraph 56 as 

reported in juris, and 19 December 1985 in Case 7 C 65.82, reported 
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BVerwGE 72, p. 300, at paragraph 24 as reported in juris, and judgment 

of the Higher Administrative Court for North Rhine-Westphalia of 9 

December 2009 in Case 8 D 12/08.AK, reported DVBI. 2010, p. 719, at 

paragraph 148 as reported in juris. 

The same applies with regard to the legal protection afforded to a recognised 

environmental association. An association of that kind is entitled to challenge not only 

the permit requirements set out in a preliminary decision but also the provisional positive 

overall assessment established in that decision asserting that approval may not be given 

to the project as it violates environmental provisions on which the association is entitled 

to rely. 

See judgment of the Higher Administrative Court for North 

Rhine-Westphalia of 1 December 2011 in Case 8 D 58/08.AK, reported 

BauR 2012, p. 773, at paragraph 142 as reported in juris. 

In the present case, the provisional positive overall assessment also extends to the issue 

whether the project meets planning law requirements (see section 3 above). 

(b) The applicant’s standing to challenge the fact that certain planning rules have been 

infringed follows from section 2 (1) no. 1 and section 2 (5), first sentence, no. 1 of the 

Environmental Appeals Act in conjunction with article 9, paragraph 2, subparagraph 2, 

second and third sentences, of the Aarhus Convention. As a result of the Assenting Act 

of 9 December 2006 and subsequent ratification, the Aarhus Convention has the force of 

domestic law. 

The present case concerns a project which is covered by article 9, paragraph 2, 

subparagraph 1, of the Aarhus Convention (see section (aa) below). Article 9, paragraph 

2, subparagraph 1, and subparagraph 2, second and third sentences, of the Aarhus 

Convention confers on recognised environmental associations the right to challenge a 

violation of provisions protecting third party interests regardless whether the violation at 

issue relates to a rule of EU law or domestic law (see section (bb) below). The direct 

effect of that convention provision, resulting from the Assenting Act of 9 December 2006, 

(see section (cc) below) supplements the provisions of section 2 (1) no. 1 and section 2 

(5), first sentence, no. 1 of the Environmental Appeals Act (see section (dd) below). The 

Aarhus Convention applies in the present case as the transitional arrangements 

established by section 5 (1) of the Environmental Appeals Act also cover the directly 
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effective provisions of article 9, paragraph 2, subparagraph 2, second and third 

sentences, of the Aarhus Convention (see section (ee) below). 

The present case concerns a project which is covered by article 9, paragraph 2, 

subparagraph 1, and article 6, paragraph 1 (a), of the Aarhus Convention in conjunction 

with Annex I thereto. The latter specifies under the third indent of point 1 thermal power 

stations and other combustion installations with a heat input of 50 megawatts (MW) or 

more. The coal-fired power station at issue in the present case constitutes a combustion 

installation within the meaning of Annex I to the Aarhus Convention with a maximum 

heat input of 2 400 MW. 

(bb) Article 9, paragraph 2, subparagraph 1, and subparagraph 2, second and third 

sentences, of the Aarhus Convention must be interpreted as conferring on recognised 

environmental associations the right to challenge an infringement of provisions 

protecting third party interests regardless whether the infringement concerns a rule of EU 

law or ‘mere’ domestic law. 

See Berkemann, NordÖR 2009, p. 336, at p. 342; Bunge, NuR 2011, p. 

605, at p. 608; Ekardt, NVwZ 2012, p. 530, at p. 531; Hong, JZ 2012, p. 

380, at p. 387; Kleinschnittger, l+E 2011, p. 280, at p. 285; Koch, NVwZ 

2007, p. 369, at p. 376; Niederstadt and Weber, NuR 2009, p. 297, at p. 

302; Wegener, ZUR 2011, p. 363, at p. 366. For a different view, see 

von Danwitz, NVwZ 2004, p. 272, at pp. 278-9. 

The interpretation of international treaties is governed by the Vienna Convention on the 

Law of Treaties (BGBl. II 1985, p. 927 et seq.) to which the Bundestag gave its assent by 

the Act of 3 August 1985 (BGBl. II, p. 926) and which entered into force for the Federal 

Republic of Germany on 20 August 1987 (BGBl. II, p. 757).  Pursuant to article 31, 

paragraph 1, of that convention, a treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose. 

Having regard to that principle of interpretation, contrary to the view taken by the 

defendant and the intervening party, article 9, paragraph 2, subparagraph 1, and 

subparagraph 2, second and third sentences, of the Aarhus Convention requires 

Convention States to ensure that recognised environmental associations can bring 

actions asserting the violation of provisions not establishing individual rights. 
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This follows from the legal fiction in article 9, paragraph 2, subparagraph 2, second and 

third sentences, of the Aarhus Convention which privileges recognised environmental 

associations. According to that provision, both in the English and French language 

versions, authentic pursuant to article 22 of the Aarhus Convention, and in the German 

translation as set out here, in States – such as Germany – under whose legislation 

access to justice is conditional on maintaining the impairment of a right, any 

non-governmental organisation meeting the requirements specified in article 2, 

paragraph 5, of the Aarhus Convention shall be deemed to have rights affording it 

access to justice. A non-governmental organisation is regarded as falling within the 

scope of article 2, paragraph 5, of the Aarhus Convention if it promotes environmental 

protection and meets any requirements under national law. In accordance with this 

fiction, recognised environmental associations such as the applicant are deemed 

irrebuttably, on the basis of the Convention, to have rights capable of satisfying any 

procedural condition for access to justice established under national law. 

See Case C-115/09 Trianel [2011] ECR I-0000, paragraph 40 et seq., for 

a similar interpretation of the almost identical provision set out in the 

third paragraph of Article 10a of Directive 85/337, as inserted by 

Directive 2003/35. 

Article 9, paragraph 2, of the Aarhus Convention does not provide for any restrictions 

depending on the origin of a legal rule (whether the rule derives from EU law or national 

law). Moreover, a restriction of that kind would be contrary to the objective of the Aarhus 

Convention, that is, to ensure a wide access to justice. Consequently, the provisions 

whose impairment may be challenged by environmental organisations pursuant to article 

9, paragraph 2, of the Aarhus Convention also includes provisions which originate simply 

in national law. 

To the same effect, see Federal Ministry of the Environment, Nature 

Conservation, and Nuclear Safety, Datenblatt Nr. 17/16071, Proposal for 

an Act amending the Environment Appeals Act and other environmental 

legislation (version: 30 May 2012), p. 52, 

http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_e

ntwurf_bf.pdf 

http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_entwurf_bf.pdf
http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_entwurf_bf.pdf
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Nor can national law provisions be excluded from challenge, contrary to the view taken 

by the intervening party, on the basis that international law has not established a 

minimum environmental standard. This matter cannot be regarded as decisive given the 

objective of the Aarhus Convention, namely, to ensure that the public concerned have 

wide access to justice (article 9, paragraph 2, subparagraph 2, first sentence, of the 

Aarhus Convention) in order to enforce more effectively (existing) law (recital 18) with a 

view to protecting the environment (recitals 5 to 8). Moreover, the concern of the 

intervening party that a wider access to justice would result – on grounds of improved 

competitiveness – in a reduction of environmental standards is hardly convincing. This 

assertion can be countered simply by the fact that the competent authorities have always 

been and continue to be obliged to apply the provisions of substantive law regardless of 

whether infringements thereof are open to review by the courts. 

Inasmuch as the intervening party argues that, in assenting to the Aarhus Convention, 

the Federal Republic of Germany has not waived its right to determine administrative 

procedural law, that assertion is correct. However, it has committed itself, as follows from 

the interpretation of article 9, paragraph 2, subparagraph 2, of the Aarhus Convention, to 

exercise that right with a view to achieving a certain outcome. 

Whether the right to bring legal action resulting from article 9, paragraph 2, 

subparagraph 2, of the Aarhus Convention is limited simply to infractions of 

environmental legislation, 

as is argued by Epiney, EurUP 2012, p. 88, at p. 91; Fellenberg and 

Schiller, UPR 2011, p. 321, at p. 325; and Schink, DVBI. 2012, p. 197, at 

pp. 199-200, 

or goes beyond that to include all legislation relevant to the approval of the project at 

issue, 

as is argued by Berkemann, NuR 2011, p. 780, at pp. 785-6, and Bunge, 

NuR 2011, p. 605, at pp. 612-3, 

is a question which does not have to be resolved here. The planning law obligations at 

issue in relation to the planned coal-fired power station must be regarded as included 

within the scope of environmental legislation. This encompasses any provision which 

aims, at least in part, to protect the environment. The planning law obligations applicable 



 

8 

here must be regarded as aimed, at least in part, at protecting the environment. In the 

present case, a development plan is particularly necessary as the environmental 

implications of the project at issue are complex and difficult to control. It follows from 

section 1 (5), second sentence, of the Federal Building Code that area development 

plans should promote an environment commensurate with human dignity and the 

protection and development of natural sources of life. Section 1 (6) no. 7 of the Federal 

Building Code provides that in drawing up area development plans consideration must 

be given, inter alia, to environmental protection concerns including nature protection and 

landscape preservation in particular the concerns specified in points (a) to (i) of that 

provision. In the light of those provisions, it simply cannot be asserted, as the intervening 

party contends, that the requirement to undertake certain planning measures serves 

simply to protect the planning autonomy of the municipality concerned. 

(cc) Article 9, paragraph 2, subparagraph 2, second and third sentences, of the Aarhus 

Convention is directly effective in Germany. 

See Kleinschnittger, l+E 2011, p. 280, at pp. 285-6. 

The domestic law effect of an international treaty follows exclusively from the domestic 

law instrument providing for such. This is also the case in relation to treaties in which the 

parties thereto have undertaken to ensure the domestic law effect. 

See article 59, paragraph 2, first sentence, of the Basic Law and the 

judgment of the Federal Constitutional Court of 22 October 1986 in Case 

2 BvR 197/83, reported BVerfGE 73, p. 339, at paragraph 98 as 

reported in juris. 

Consequently, the domestic effect of the Aarhus Convention follows from the Assenting 

Act to this Convention of 9 December 2006. The domestic effect of an international treaty 

achieved in this manner only results in a provision of the treaty having direct effect, that 

is, establishing rights enforceable both by and against the individual concerned, if, 

having regard to its wording, purpose and substance, the provision is appropriate and 

sufficiently precise to take effect in the same manner as a provision of domestic law, i.e. 

it does not require further legislative specification. Whether this is the case must be 

determined by interpretation. 
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See judgments of the Federal Administrative Court of 16 October 1990 

in Case 1 C 15.88, reported BVerwGE 87, p. 11, at paragraph 9 as 

reported in juris, and 13 December 2010 in Case 7 B 64.10, reported 

NVwZ 2011, p. 752, at paragraph 9 as reported in juris. See also Geiger, 

Grundgesetz und Völkerrecht, 3rd edition 2002, p. 175. 

In principle, those conditions are the same as those which govern whether a provision of 

an EU Directive which has not been implemented or not been implemented within the 

period prescribed has direct effect. 

If one takes article 9, paragraphs 2 and 3, of the Aarhus Convention as a whole, this 

provision allows Convention States considerable discretion in determining what 

constitutes an impairment of a right, the conditions for the admissibility of a complaint 

and the bodies with whom such complaints may be lodged. However, the present case 

does not concern whether the entire scheme of the Aarhus Convention on access to 

justice has direct effect. In principle, article 9, paragraphs 2 and 3, of the Aarhus 

Convention has already been implemented in German law in the Environmental Appeals 

Act. Instead, the present case simply concerns whether the provisions of article 9, 

paragraph 2, subparagraph 2, second and third sentences, of the Aarhus Convention 

apply by way of supplement. These two sentences do not allow a Contracting Party any 

discretion in their implementation. They provide, first, that the interest of any 

non-governmental organisation meeting the requirements referred to in article 2, 

paragraph 5, of the Aarhus Convention shall be deemed sufficient and, second, that 

such organisations shall also be deemed to have rights capable of being impaired. Thus, 

they establish precise rules which, contrary to the view of the intervening party, are not 

subject to further conditions and do not require further specification. To that extent, 

therefore, the same applies here as has been established as regards the direct effect of 

the almost identical provisions of Article 11(3) of Directive 2011/92. 

See Case C-115/09 Trianel [2011] ECR I-0000, paragraph 55 et seq. (on 

the third paragraph of Article 10a of Directive 85/337, as inserted by 

Directive 2003/35). 

However, direct effect of an international treaty is precluded also if the national 

legislation assenting to the treaty makes provision to that effect or the Contracting State 

makes a reservation of that kind when ratifying the treaty. 
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See Geiger, Grundgesetz und Völkerrecht, 3rd edition 2002, p. 175, and 

Nettesheim in Maunz and Dürig (eds), Grundgesetz, last updated: 

January 2012, Article 59, points 183-4. 

In the present case, the Assenting Act of 9 December 2006 contains no provision to that 

effect and, moreover, the Federal Republic of Germany made no reservation of that kind 

on ratifying the Aarhus Convention. 

On the last point, see the official notice of 8 August 2007 concerning the 

entry into force of the Aarhus Convention (BGBl. II, p. 1392). 

(dd) The provisions of article 9, paragraph 2, subparagraph 2, second and third 

sentences, of the Aarhus Convention – with direct effect as set out above – supplement 

section 2 (1) no. 1 and section 2 (5), first sentence, no. 1 of the Environmental Appeals 

Act to the effect that recognised environmental associations may also challenge a 

violation of provisions of national environmental law not protecting third party interests. 

To that extent, the substantive scope of section 2 of the Environmental Appeals Act is 

enlarged. 

Even if the legislature must be regarded as having taken a different view on the 

substance of the Aarhus Convention, in particular on the meaning of article 9, paragraph 

2, subparagraph 2, second and third sentences, of the Aarhus Convention, in adopting 

the Assenting Act of 9 December 2006, it accorded the meaning and scope of the 

Aarhus Convention – as objectively determined – (see section (bb) above) domestic law 

effect. No use was made of the possibility to assign a different meaning to the 

Convention by providing for a reservation of that kind in the instrument giving domestic 

effect thereto. 

The provisions of article 9, paragraph 2, subparagraph 2, second and third sentences, of 

the Aarhus Convention supplement section 2 (1) no. 1 and section 2 (5), first sentence, 

no. 1 of the Environmental Appeals Act as the latter provisions do not take precedence 

over the former. The Environmental Appeals Act has the rank of a federal law. The same 

rank is accorded to the Aarhus Convention as a result of the Assenting Act of 9 

December 2006. 

See the judgment of the Federal Constitutional Court of 4 May 2011 in 

Case 2 BvR 2333/08, reported BVerfGE 128, p. 326, at paragraph 87 as 
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reported in juris with further references, and of the Federal 

Administrative Court of 16 December 1999 in Case 4 CN 9.98, reported 

BVerwGE 110, p. 203, at paragraph 23 as reported in juris. See also 

Nettesheim in Maunz and Dürig (eds), Grundgesetz, last updated: 

January 2012, Article 59, points 183-4. 

Nor can section 2 (1) no. 1 and section 2 (5), first sentence, no. 1 of the Environmental 

Appeals Act take precedence by reference to general legal principles according to which 

the act which is later in time takes precedence over earlier legislation and specific 

enactments take precedence over more general rules. In those circumstances, it is 

unnecessary to consider whether, conversely, the provisions of article 9, paragraph 2, 

subparagraph 2, second and third sentences, of the Aarhus Convention take 

precedence simply because in relation to ‘competing’ provisions of domestic law rules 

established by virtue of international law must be regarded as a lex specialis. 

To that effect, Bleckmann, DÖV 1979, p. 309, at p. 312; Geiger, 

Grundgesetz und Völkerrecht, 3rd edition 2002, p. 175; Stern, Das 

Staatsrecht der Bundesrepublik Deutschland, Volume I, 2nd edition 

1984, p. 482. A more restrictive view is taken by Rojahn in von Münch 

and Kunig (eds), Grundgesetz, Volume 2, 5th edition 2001, Article 59, 

point 38d. 

In relation to the Aarhus Convention (Assenting Act of 9 December, promulgated on 15 

December and which entered into force on 16 December 2006 with the Aarhus 

Convention itself entering into force on 15 April 2007), the Environmental Appeals Act 

(Law of 7 December, promulgated on 14 December and which entered into force on 15 

December 2006) is not the act which is later in time but that which is earlier. Moreover, 

section 2 (1) no. 1 and section 2 (5), first sentence, no. 1 of the Environmental Appeals 

Act cannot be regarded as a lex specialis in relation to the provisions of article 9, 

paragraph 2, subparagraph 2, second and third sentences, of the Aarhus Convention. In 

enacting the Environmental Appeals Act, it was the express objective of the legislature to 

adopt a measure which conforms to the requirements of the Aarhus Convention and 

which neither contradicts nor overrides this. 

Admittedly, mistaken as to the scope of article 9, paragraph 2, subparagraph 2, second 

and third sentences, of the Aarhus Convention and the third paragraph of Article 10a of 
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Directive 85/337, as inserted by Directive 2003/35, in the Environmental Appeals Act the 

legislature sought to restrict the standing of environmental associations to situations in 

which individual public law rights were impaired. The objective of the Environmental 

Appeals Act was not only to implement the second and third paragraphs of Article 10a of 

Directive 85/337, as inserted by Directive 2003/35, but also to implement the Aarhus 

Convention. 

See, for example, BT-Drucksache [parliamentary printed paper] 

16/2495, p. 1, 16/2497, p. 7 and 16/2931, pp. 4-5. 

By means of the Environmental Appeals Act (and further parallel laws), the legislature 

expressly sought to implement the Aarhus Convention ‘in full’. This clearly follows from 

the parliamentary printed paper 16/2931. In relation to amendments to the 

Environmental Appeals Act proposed by the Bundesrat, it is stated on page 5 of that 

document: 

‘The amendments proposed by the Bundesrat in relation to the 

legislative proposal put forward by the Federal Government must be 

assessed to determine whether they are compatible with the EC 

Directive and the UN/ECE Convention (= Aarhus Convention, 

explanation added by the Court) which require implementation. 

Omissions in implementation must be avoided.’ 

It follows from that statement that had the legislature known of the unintentional conflict 

between section 2 (1) no. 1 and section 2 (5), first sentence, no. 1 of the Environmental 

Appeals Act, on the one hand, and article 9, paragraph 2, subparagraph 2, second and 

third sentences, of the Aarhus Convention, on the other, it would have favoured the 

solution conforming to the Convention, amenable to the principles of international law. 

On the notion whereby legislation should be interpreted in a manner 

amenable to the principles of international law see the judgment of the 

Federal Constitutional Court of 14 October 2004 in Case 2 BvR 1481/04, 

reported BVerfGE 111, p. 307, at paragraph 48 as reported in juris, and 

of the Federal Administrative Court of 16 December 1999 in Case 4 CN 

9.98, reported in BVerwGE 110, p. 203, at paragraph 23 as reported in 

juris. See further Rojahn in von Münch and Kunig (eds), Grundgesetz, 

Volume 2, 5th edition 2001, Article 24, points 2-3. 
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This is confirmed by the ministry proposal for an amendment to the Environmental 

Appeals Act in response to the Trianel judgment of the Court of Justice of the European 

Union (version: 30 May 2012), which provides for the deletion of the restrictive phrase 

‘establish individual rights’ in both section 2 (1) no. 1 and section 2 (5), first sentence, no. 

1 of the Environmental Appeals Act. 

See 

http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_e

ntwurf_bf.pdf 

The Aarhus Convention applies in the present case as the transitional arrangements 

established by section 5 (1) of the Environmental Appeals Act also cover the directly 

effective provisions of article 9, paragraph 2, subparagraph 2, second and third 

sentences, of the Aarhus Convention. 

(1) The fact that the Aarhus Convention applies to the present case does not simply 

follow from the fact, as contended by the applicant, that pursuant to Article 2 (1) of the 

Act of 9 December 2006, the Aarhus Convention must be regarded as having taken 

effect as a matter of domestic law on 16 December 2006. Admittedly, pursuant to that 

provision, the Assenting Act of 9 December 2006 entered into force on the day following 

its promulgation (15 December 2006). However, an international treaty – at any rate in 

those cases in which, as in the present case, the Assenting Act does not make 

alternative provision – takes effect as a matter of domestic law not on the assenting 

legislation entering in force but only when the treaty enters into force as a matter of 

international law. 

See, for example, judgment of the Federal Constitutional Court of 22 

March 1983 in Case 2 BvR 475/78, reported BVerfGE 63, p. 343, at 

paragraph 44 as reported in juris. See also Pernice in Dreier (ed.), 

Grundgesetz, Volume 2, 2nd edition 2006, Article 59, point 47, and 

Rojahn in von Münch and Kunig (eds), Grundgesetz, Volume 2, 5th 

edition 2001, Article 59, point 36. A different view is taken by Burghart, 

DÖV 1993, p. 1038, at p. 1043 et seq. 

Consequently, for the purposes of domestic law, the Aarhus Convention did not enter 

into force until 15 April 2007. 

http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_entwurf_bf.pdf
http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_entwurf_bf.pdf
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See the official notice of 8 August 2007 concerning the entry into force of 

the Aarhus Convention (BGBl. II, p. 1392). 

(2) The fact that article 9, paragraph 2, subparagraph 2, second and third sentences, of 

the Aarhus Convention applies in the present case follows from the transitional 

arrangements established by section 5 (1) of the Environmental Appeals Act. According 

to that provision, the Environmental Appeals Act applies to procedures specified in 

section 1 (1) of the Environmental Appeals Act initiated after 25 June 2005 – as is the 

case here (see section A II. 1. above) – unless the decision challenged became final 

before 15 December 2006 – which is not the case here. The fact that the transitional 

arrangements established in section 5 (1) of the Environmental Appeals Act also cover 

the directly effective provisions of article 9, paragraph 2, subparagraph 2, second and 

third sentences, of the Aarhus Convention follows by reason of the fact that the latter 

provisions – as set out in section (dd) above – take effect alongside section 2 (1) no. 1 

and section 2 (5), first sentence, no. 1 of the Environmental Appeals Act and extend the 

scope of the domestic provision. As a result of the domestic effect provided for in the 

Assenting Act of 9 December 2006, the directly effective provisions of article 9, 

paragraph 2, subparagraph 2, second and third sentences, of the Aarhus Convention 

must be treated in the same way as provisions expressly inserted by the legislature in 

the Environmental Appeals Act. 

This corresponds to the objective evidently pursued by the transitional arrangements 

established under section 5 (1) of the Environmental Appeals Act. That provision had a 

dual purpose. Having regard to the fact that the period specified for the transposition of 

Directive 2003/35 expired on 25 June 2005, the legislature considered it necessary to 

that extent to provide for the Environmental Appeals Act to apply retrospectively. 

However, at the same time, it did not want to limit the Act’s retrospective application to 

the measures required by the Directive but to extend such to the matters covered by 

article 9 of the Aarhus Convention. Although there was no obligation to apply article 9 of 

the Aarhus Convention retrospectively, as the Aarhus Convention was not to enter into 

force until 15 April 2007, the legislature sought to establish a uniform date of application 

in relation to all the provisions concerned. The purpose of this was to ensure no 

discrepancy in the period of application between provisions of EU law or national 

provisions based on EU law, on the one hand, and other national provisions, on the other 
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hand. Otherwise, for a period of almost two years, a nigh on impossible and wholly 

impracticable distinction would have had to be made between those two areas. 

Legal commentators are almost unanimous in the view that a distinction 

of that kind would not be sensible and should therefore be avoided. See, 

for example, Bunge, NuR 2011, p. 605, at p. 608; Ekardt, NVwZ 2012, 

p. 530, at p. 531; Epiney, EurUP 2012, p. 88, at p. 91; Fellenberg and 

Schiller, UPR 2011, p. 321, at p. 327; Schink, DVBI. 2012, p. 197, at 

p. 201. 

(3) If one does not accept the view set out above, section 5 (1) of the Environmental 

Appeals Act must be regarded, in any event, to apply by way of analogy to article 9, 

paragraph 2, subparagraph 2, second and third sentences, of the Aarhus Convention. 

Namely, were article 9, paragraph 2, subparagraph 2, second and third sentences, of the 

Aarhus Convention not to apply to procedures initiated any time after 25 June 2005, this 

would mean that in certain respects – not intended by the legislature – the date of 

application would differ with the consequences specified above. This unintended 

omission must be resolved by applying the transitional provisions by way of analogy. 

Given the intention of the legislature, it can be presumed that, had it recognised the 

problem at the time, it would have ensured a uniform date of application, as provided for 

in section 5 (1) of the Environmental Appeals Act, in order to avoid the negative 

consequences associated with discrepancies in the dates of application. Removing the 

omission by applying section 5 (1) of the Environmental Appeals Act by analogy gives 

effect to the express intention of the legislature which in adopting the Environmental 

Appeals Act sought to implement in domestic law not only Directive 2003/35 but also the 

Aarhus Convention (see above section (dd)). 

Moreover, both the proposed section 4 in the first ministerial draft of an Environmental 

Appeals Act of 21 February 2005 

See the proposal for an Act Concerning Supplemental Provisions on 

Appeals in Environmental Matters Pursuant to EC Directive 2003/35/EC 

(Cabinet No. 15 16 10001) 

provided and the proposed section 5 (1) and (4) in the ministry draft proposal to amend 

the Environmental Appeals Act in light of the judgment of the Court of Justice of the 

European Union in Trianel (in the version of 30 May 2012) 
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See 

http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_e

ntwurf_bf.pdf 

provides for a uniform date from which the legislation must apply in relation to the 

matters at issue here. Both drafts provide for environmental associations to be accorded 

the right also to challenge infringements of provisions not protecting third party interests 

irrespective whether the provision violated originates in EU law or domestic law. 

Specifically, neither draft provides for any differentiation having regard to the date on 

which the Aarhus Convention entered into force. This underlines the legislative intention 

to ensure no discrepancies in the date of application. 

Given the fact that section 5 (1) of the Environmental Appeals Act has made specific 

provision, the general principles of procedural law governing transitional arrangements 

do not apply. 

On those principles, see section 96 of the Administrative Procedures Act 

and the judgment of the Federal Administrative Court of 9 August 2007 

in Case 1 C 47.06, reported Beverage 129, p. 162, at paragraph 29 as 

reported in juris, with further references. 

(4) The application of section 5 (1) of the Environmental Appeals Act accords with the 

requirements of higher-ranking law and, in particular, application thereof does not 

infringe the principle of the protection of legitimate expectations inherent in the principle 

of the rule of law to the detriment of the developer. According environmental associations 

a wider standing by which they may bring an action does not entail any change in the 

procedural and substantive rules governing the approval of projects. The wider standing 

results ‘simply’ in approvals being amenable to greater review by the courts. 

See Berkemann, DVBI. 2010, p. 1403, at p. 1410; Kleinschnittger, l+E 

2011, p. 280, at p. 287. 

Whether any expectation on the part of the developer concerned that violations of 

environmental legislation are not amenable to review by the courts or are amenable to 

review only to a limited extent is worthy of any form of protection need not detain us 

further. It is clear that, at any rate, from the date on which the Assenting Act of 9 

December 2006 was promulgated (15 December 2006), there ceased to be any basis for 

http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_entwurf_bf.pdf
http://www.bmu.de/files/pdfs/allgemein/application/pdf/umwrg_aendg_entwurf_bf.pdf
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any expectation on the part of the developer that recognised environmental associations 

are limited to asserting the impairment of provisions protecting third party interests. 

See the judgment of the Federal Constitutional Court of 7 July 1992 in 

Case 2 BvR 1631/90 and others, reported BVerfGE 87, p. 48, at 

paragraph 34 as reported in juris, with further references, according to 

which the date on which the legislation is adopted is decisive. 

The preliminary decision contested here was not issued until after that date, that is on 31 

January 2007. For that reason, it is also unnecessary to consider whether any basis for 

an expectation on the part of the developer may have ceased to exist already at an 

earlier date, for example, on the signature of the Aarhus Convention by the Federal 

Republic of Germany or on the adoption of Directive 2003/35. 

The Environmental Appeals Act which entered into force on 15 December 2006, in 

particular section 2 (1) no. 1 and section 2 (5), first sentence, no. 1 of that act, cannot be 

regarded as an appropriate basis on which to establish any expectations in favour of the 

developer. From the outset, questions were raised, in particular amongst legal 

commentators, on the legislation’s compatibility with the Aarhus Convention. Even 

before the Environmental Appeals Act entered into force, numerous writers took the view 

that the Aarhus Convention required the Member States to establish a broad standing for 

associations to bring legal action. 

See, for example, Durner, ZUR 2005, p. 285, at p. 287; Epiney, ZUR 

Sonderheft 2003, p. 176, at p. 179; Schink, EurUP 2003, p. 27, at p. 35; 

Zschiesche, ZUR 2001, p. 177, at pp. 181-2. 

Similarly, the first ministerial draft of an Environmental Appeals Act of 21 February 2005 

envisaged a broad access to justice for recognised environmental organisations. The 

proviso ‘establish individual rights’ which later became law in section 2 (1) no. 1 and 

section 2 (5), first sentence, no. 1 of the Environmental Appeals Act was not included in 

that draft. 

See section 2 (3) no. 1 and section 2 (6) no. 1 in the proposal for an Act 

Concerning Supplemental Provisions on Appeals in Environmental 

Matters Pursuant to EC Directive 2003/35/EC (Cabinet No. 15 16 

10001). 
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(c) The applicant’s complaint – found earlier in this judgment to be well founded – 

asserting the absence of a valid development plan, required, by way of exception, in the 

present circumstances, would be successful also on the basis of section 2 (1) no. 1 and 

section 2 (5), first sentence, no. 1 of the Environmental Appeals Act, if the requirement to 

establish a development plan is regarded as protecting third party interests. Hitherto, that 

possibility has been rejected by the Federal Administrative Court. 

See judgments of the Federal Administrative Court of 3 August 1982 in 

Case 4 B 145.82, reported DVBI. 1982, p. 1096, at paragraph 5 et seq. 

as reported in juris, 16 December 1992 in Case 4 B 202.92, reported 

Buchholz 406.11 §3 BauGB Nr. 4, at paragraph 10 et seq. as reported in 

juris, and 24 April 1997 in Case 4 B 65.97, reported ZfBR 1997, p. 269, 

at paragraph 3 as reported in juris. 

That approach has generally been adopted in the case-law of the higher administrative 

courts 

see, for example, the judgments of the Higher Administrative Court for 

North Rhine-Westphalia of 10 June 2008 in Case 8 D 103/07.AK, 

reported ZUR 2008, p. 492, at paragraph 144 et seq. as reported in juris, 

and 9 March 2007 in Case 10 B 2675/06, reported NVwZ 2007, p. 735, 

at paragraph 19 et seq. as reported in juris, and of the Higher 

Administrative Court for Lower Saxony of 24 March 2011 in Case 1 LA 

2.09, reported ZfBR 2011, p. 482, at paragraph 20 et seq. as reported in 

juris, 

and the legal literature 

see, for example, Gaentzsch in Berliner Kommentar zum BauGB, 

Volume I, last updated: December 2011, § 1, point 25b; Dürr in 

Brügelmann (ed.) BauGB, Volume 3, last updated: October 2011, § 35, 

point 102b; Bönker in Hoppe, Bönker and Grotefels (eds) Öffentliches 

Baurecht, 4th edition 2010, p. 97. 

However, in two recent judgments, the Federal Administrative Court held an unlawful 

omission to carry out a planning procedure involving the balancing of certain interests, 
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see its judgment of 26 September 2001 in Case 9 A 3.01, reported 

BVerwGE 115, p. 158, at paragraphs 25 and 27 as reported in juris, 

and a failure to comply with the requirement to undertake planning measures, 

see its judgment of 1 August 2002 in Case 4 C 5.01, reported BVerwGE 

117, p. 25, at paragraphs 16 and 22 as reported in juris, 

to involve measures protecting third party interests. Whether or not the present case 

constitutes an opportunity to develop that line of case-law and deem the requirement to 

carry out planning measures to be a rule protecting third party interests, at any rate in 

those situations – as in the present case – in which the balancing exercise must have 

regard to the protection of third party interests, 

see Otto in Finkelnburg, Ortloff and Otto (eds.), Öffentliches Baurecht, 

Volume II, 6th edition 2010, pp. 221-2, 

is a question which the Court does not consider it necessary to resolve. 

(d) ... 

 


