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Judgment of the Higher Administrative Court of the Land North Rhine-
Westphalia of 1.12.2011 (file no. 8 D 58/08.AK) - abridged version 

Environmental impact control - in the present case: annulment of the 
preliminary determination and the first partial licence of a coal-fired power 
plant for failure to satisfy assessment of implications for the site and for 
additional loads exceeding maximum limits 

Headnote 

1. On the reach of a environmental organisation's right of action in proceedings 
relating to environmental impact control (Trianel coal-fired power plant). 

2. If a preliminary determination is issued without the necessary assessment of the 
implications for the site, then exceptionally this assessment may be performed at a 
later date. This requires at minimum that the lack of assessment does not result from 
intentional, arbitrary misconduct on the part of the project developer and the licensing 
authority intended to circumvent the requirements of Community law, and that the 
error is cured before the operating licence - as the last step in the graduated licensing 
proceedings - is granted. 

3. In the case of projects which are subject to an environmental impact assessment 
(EIA) and the participation of the public, retrospectively performing an assessment of 
the implications for the site in a later partial licence proceeding requires a new 
participation of the public. 

4. The summary assessment required by Article 6 (3) of the Habitats Directive 
(Council Directive 92/43/EEC, OJ L 206, 22.7.1992, pp. 7–50) must include the 
effects of other plans and projects whose extent can reliably be predicted. 

5. Which parallel projects are to be included in the summary assessment is to be 
decided on the basis of the chronological sequence of the projects (the "priority 
principle"). The essential criterion here is the date when a "reviewable application" is 
submitted. 

6. Both for acidifying and for eutrophying emissions in special areas of conservation 
there is an irrelevance threshold of 3% of the critical loads from a nature conservation 
point of view. 

7. This irrelevance threshold is only complied with if the sum of the emissions of the 
plans and projects to be included in the summary assessment do not exceed this 
threshold; it is not sufficient if merely the emissions of the individual project comply 
with the irrelevance threshold. 

8. Individual case of an implausible critical load calculation, changed several times 
during the proceedings. 

9. The discharge of mercury into water bodies is not absolutely prohibited even after 
the year 2028 (known as the phasing out obligation) under the Water Framework 
Directive (WFD: Directive 2000/60 of the European Parliament and of the Council, OJ 
L 327, 22.12.2000, pp. 1–73) in conjunction with the Directive on environmental 
quality standards in the field of water policy ( Directive 2008/105/EC of the European 
Parliament and of the Council, OJ L 348, 24.12.2008, pp. 84-97). 

 

Operative part 
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The proceedings are dismissed insofar as the parties have declared that the dispute 
in the main action is disposed of. 

The preliminary determination and the first partial licence of the Arnsberg district 
government of 6 May 2008 as amended on 1 December 2011 are annulled. 

The defendant and the joined party shall each bear one half of the costs of the 
proceedings. The joined party's out-of-court costs are not recoverable. 

The judgment is provisionally enforceable with regard to the costs. The respective 
judgment debtor may prevent enforcement by providing security or by deposit in the 
amount of the amount to be recovered, unless the judgment creditor provides 
security in the same amount before enforcement. 

Leave for further appeal is denied. 

 

Facts 

[1] The plaintiff, a nature conservation association recognised since 1981, petitions 
for the annulment of the preliminary determination and the first partial licence for the 
building of a new coal-fired power plant in Lünen on the Datteln-Hamm Canal. 

[2] 1. The power plant is to be fired by coal, with a thermal rating of up to 1,705 MW 
and 750 MW of net electrical output, and will mainly produce electricity. After cleaning 
in a multi-stage treatment system, the flue gas is to be discharged by way of a 160 m 
high cooling tower. The wastewater from the cooling tower blowdown and the flue 
gas desulphurisation plant - the latter after cleaning in a wastewater treatment plant - 
is to be fed into the River Lippe approximately 1 km downstream through a 
wastewater discharge pipe belonging to SAL (Stadtbetrieb Abwasserbeseitigung 
Lünen AöR) in the area of the special area of conservation DE-4314-302 (Lippe - 
Unna, Soest and Warendorf sections). The coal is to be supplied by microca 
Kohlenstäube GmbH (hereinafter microca), which - to the south of the power plant 
site - operates the Stummhafen and a coal preparation plant as the successor in title 
of Stadthafen Lünen GmbH. The commissioning of the power plant is intended to 
take place in 2012/2013. 

[3] Approval of a modification under environmental impact control law was most 
recently issued to microca on 25 May 2011; this comprised increasing the amount of 
dust-generating materials handled and increasing the mass handled to 3 m t/a, and 
also the construction and operation of a fly ash loading facility. 

[4] The power plant site lies on industrial wasteland. The 1995 Land (state) policy 
plan for North Rhine-Westphalia contains no planning-law policies relating to the 
project area. The regional plan for the administrative district of Arnsberg, section for 
Dortmund district, western part (Dortmund/Hamm district) of the year 2004 shows the 
area as part of a large industrial development and commercial area, which also 
includes the sites of Remondis and of the Steag power plant in Lünen; this area is 
additionally labelled "power plant and related auxiliary undertakings". In the land 
utilisation plan of the town of Lünen, the site area is shown as a commercial area 
(industrial area; industry and commerce). Land-Use Plan no. 80 Stummhafen is in 
force as amended for the first time on 19 March 1983. This permits facilities from use 
class 2 of the 1974 Separation Distance Order (Abstandserlass); this includes power 
plants of the type planned. 
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[5] 2. a) After a scoping meeting was held on 22 June 2006, the joined party, in a 
letter of 27 February 2007 - received on 9 March 2007 - applied for the grant of a 
preliminary determination to establish the licensability of a coal-fired power plant with 
a thermal rating of 1,870 MW and a coal throughput of 277 t/h with regard to the law 
relating to emissions and environmental impact, to nature conservation law and to the 
location of the plant. At the same time it applied for the issue of a first partial licence 
for site clearance, building and enclosure of the power plant site and to carry out test 
drillings and test pilings. Inter alia, the following were annexed to the application: 
environmental impact projections and an environmental impact investigation which 
comes to the conclusion that an assessment of the implications for the site is not 
necessary because no negative effects are to be expected on the five special areas 
of conservation situated within the investigation area of 18 km x 18 km. It states that 
admittedly, the total nitrogen oxide (NOx) load at one measuring point did exceed the 
precautionary values of the TA Luft (Technical Instructions on Air Quality Control) for 
sensitive vegetation; however, this resulted not from the additional load proceeding 
from the power plant, which was irrelevant, but from the high degree of prior load. 
The heating and the increase in the salt content of the River Lippe resulting from the 
discharge of wastewater into the River Lippe is also irrelevant as against the existing 
contamination. The salt content of the Lippe even now does not comply with the state 
of natural running water under the EU Water Framework Directive, which results from 
the draining water from mining. The same applies with regard to the discharge of 
heat; irrespective of the projects applied for, there may already now be problems in 
summers with record-breaking temperatures in complying with the temperature of 
28°C required by the Freshwater Fish Directive. 

[6] b) After the application was publicly announced in the Arnsberg administrative 
district gazette of 31 March 2007, in the Westdeutsche Allgemeine Zeitung (WAZ) 
and the Ruhr-Nachrichten (in each of the local editions for Lünen, Selm, Werne, 
Dortmund, Castrop-Rauxel, Datteln, Waltrop and Bergkamen), the Waltroper Zeitung, 
the Dattelner Morgenpost, the Westfälische Rundschau (local editions for Dortmund, 
Bergkamen, Lünen, Selm) and the Hellweger Anzeiger (Bergkamen), the application, 
together with the documents submitted, was made available for inspection in the 
period from 16 April 2007 to 16 May 2007 at Arnsberg district government 
(hereinafter: the district government) and in the towns of Lünen and Waltrop. 

[7] c) On 14 May 2007, Mr. Ingo H. stated his opinion on the project in an email 
signed "Ingo H., BUND" (with no signature). He claimed that there were defects in the 
environmental impact projection and the environmental impact investigation, in 
particular with regard to the components and effects of the project relevant to water 
legislation, and that the documents were incomplete. 

[8] In a letter of 29 May 2007 - received on 30 May 2007 - the North Rhine-
Westphalia office of the nature conservation associations, in the name of and acting 
under the power of attorney of the nature conservation associations BUND, NABU 
and LNU recognised in North Rhine-Westphalia, made the following objections: The 
public has not been adequately involved. The documents were not made available 
for inspection in the towns of Selm and Werne, which would be particularly affected 
by the air pollutant emissions. The documents made available for inspection are also 
incomplete. The discharge of the contaminated wastewater into the Lippe is to be 
rejected for reasons of environmental protection. The plant does not comply with the 
best available technology; in particular, there is no co-generation. The environmental 
impact projection is defective and it is played down in the description. The chimney 
height required by the TA Luft was not determined. The emission mass flow rates of 
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heavy metals were reported at too low a level, and consequently the environmental 
impact investigation is useless. The water legislation concerns (heat and salt load) 
are inaccurately described. The assessment of the implications for the site was 
incorrect. This applies in particular with regard to the negative effects on the area DE-
4314-302 by the planned wastewater discharge. The cumulative effects, taking 
account of the power plants of Steag in Lünen, E.ON in Datteln and RWE in Hamm, 
of air pollutant emissions and water abstraction and discharge were not investigated. 
The effects of the project should have been investigated in an assessment of the 
implications for the site. Concerns of the protection of species were also inadequately 
investigated. Finally, the objectives of the NEC Directive (Directive 2001/81/EC of the 
European Parliament and of the Council on national emission ceilings for certain 
atmospheric pollutants) are endangered. 

[9] A provisional opinion - not signed - of the BUND expert H. of 26 August 2007 
asserted defects in the draft environmental impact projection subsequently filed in 
August 2007. 

[10] The objections made to the project were discussed in the period from 28 August 
2007 to 6 September 2007. 

[11] [..] [12] 

[13] 3. In a decision of 6 May 2008, the district government issued the preliminary 
determination and the first partial licence to the joined party. 

[14] In the preliminary determination, the district government confirmed that the coal-
fired power plant was "licensable" for the use of various grades of hard coal with a 
thermal rating of the coal-fired power plant generating unit of up to 1,705 MW, 
corresponding to a net electrical output of approximately 750 MW, with regard to 
emissions and environmental impact control, with regard to nature conservation law 
and with regard to the site location - with the addition of supplementary provisions. 
This reads, inter alia, as follows: The decision is subject to the proviso that 
requirements which either deviate from this decision or are additional to - over and 
above those laid down in this decision - may be made of the construction and 
operation of the facility. The combustion plant may only process domestic and foreign 
hard coal up to a heavy metal content defined in detail in Annexe 5 and a mass 
content of arsenic of up to 40 mg/kg. The generating unit must be constructed in such 
a way that a heat extraction system can be retrofitted. Space should be allowed for a 
CO2 separation plant which may later need to be retrofitted, depending on the state 
of the art. The emissions of particular air-polluting substances may not exceed more 
precisely defined mass concentrations defined as daily or half-hourly mean values. In 
the clean gas duct of the main combustion area, the mass concentrations of total 
dust, mercury, nitric oxide and nitrogen dioxide, sulphur dioxide and trioxide and the 
volume content of oxygen in the off-gas and the parameters necessary to determine 
correct operation must be continuously measured and analysed under section 16 (1) 
of the 13th Environmental Impact Control Ordinance (13. Bundes-
Immissionsschutzverordnung - BImSchV). 

[15] The first partial licence includes planning permission for the clearing of the 
construction site, building the site enclosure and exemption from the determinations 
of the development plan. 

[16] The preliminary determination and the first partial licence do not include the 
installation of the overhead power transmission line, the use of the Datteln-Hamm 
Canal and the Lippe by withdrawing or discharging water and the expansion of the 
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trackage. These parts of the project are to be dealt with in separate proceedings for 
planning permission, licences or permits under the Energy Industry Act (Gesetz über 
die Elektrizitäts- und Gasversorgung - Energiewirtschaftsgesetz), the Federal Water 
Act (Gesetz zur Ordnung des Wasserhaushalts - Wasserhaushaltsgesetz) and the 
General Railway Act (Allgemeines Eisenbahngesetz). However, the effects on the 
environment caused by these parts of the project were taken into account, as stated 
on p. 51 of the decision, in the form of an "overall environmental impact assessment" 
in the proceedings on environmental impact control. In this connection, with regard to 
the effects of wastewater discharge into the Lippe, the decision states (p. 102): 
Downstream of the cooling water discharge point there is a maximum warming effect 
of 0.05°C; this value is lower than the measurement  uncertainty of the River Lippe 
Management Association control stations. It follows from an overall consideration that 
as a result of the markedly human-induced use of the Lippe and its side waters, the 
Cappenberg Lake and the Datteln-Hamm Canal, entailing related emissions, the 
sensitivity of the water bodies to emissions from the air must be seen as slight. 

[17] The decision of 6 May 2008 was published on 17 May 2008 in the Arnsberg 
administrative district gazette. It was made available for inspection from 19 May 2008 
until 2 June 2008 inclusive at Arnsberg district government offices, at the town of 
Lünen and at the town of Waltrop. In addition, the decision - including the instructions 
on the right of appeal - was served on the plaintiff on 20 May 2008. 

[18] 4. The plaintiff initiated proceedings against the preliminary determination and 
the first partial licence on 16 June 2008. 

[19] Initially, the dispute of the parties related in particular to the scope of the right of 
action under the Environmental Appeals Act (Gesetz über ergänzende Vorschriften 
zu Rechtsbehelfen in Umweltangelegenheiten nach der EG-Richtlinie 2003/35/EG - 
Environmental Appeals Act). By an order of 5 March 2009, this Senate (appellate 
court division) suspended the proceedings and, by way of a reference for a 
preliminary ruling, submitted questions to the CJEU on the compatibility of the 
Environmental Appeals Act with Article 10a of the EIA Directive (Council Directive 
85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and 
private projects on the environment). Reference is made to the judgment of the CJEU 
of 12 May 2011 - C-115/09. 

[20] 5. Meanwhile, the licensing proceeding continued as follows: 

[21] a) The district government issued to the joined party, in each case in 
proceedings without the involvement of the public, four further partial licences, which 
were not challenged: the second partial licence of 14 October 2008 relates to the 
setting up of the construction site and the laying and building of the foundations, the 
third partial licence of 14 January 2009 to the erection of buildings and installation 
components, in particular the turbine building and boiler house, including the boiler 
a8nd the auxiliary boiler system, the fourth partial licence of 11 November 2009 to 
the erection of the coal bunker and associated conveying systems, the ammonia 
discharge and storage and the installation to treat the flue gas desulphurisation plant 
wastewater, the fifth partial licence of 4 October 2010 to the building of oil and 
chemicals storage, of storage for raw and semi-finished materials including gas 
canister storage, an emergency generating set in the area of coal handling and 
alterations to the buildings licensed under the third and fourth partial licences, and in 
addition a permit under section 58 of the North Rhine-Westphalia Land Water Act 
(Landeswassergesetz NRW, LWG NRW) for a temporary pickling solution treatment 
installation. 
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[22] b) In a letter of 8 October 2010, the joined party applied for the issue of a sixth 
partial licence. The subject of this sixth partial licence is to be a change of the 
currently planned mode of operation and operation values of the power station by 
lowering the volume of the cooling tower waste steam (to 40.64 m m3/h), resulting in 
an increase of the waste steam discharge temperature (to 25.7°C) and increasing the 
maximum flue gas volume flow while at the same time decreasing the emission limit 
values. [..] 

[23] Together with the application documentation, the joined party also (for the first 
time) submitted an investigation of the implications for the site and a specialist paper 
on species protection law. [..] 

[24] [..] [25] 

[26] c) The application for a sixth partial licence was published on 30 October 2010 
and made available for public inspection, including the above documents, from 8 
November 2010 to 7 December 2010. 

[27] d) In a letter of 21 December 2010, the plaintiff made objections, in particular to 
the environmental impact projection which had now been submitted and the 
investigation of the implications for the site as follows: 

[28] The investigation of the implications for the site submitted is based on defective 
investigations and does not support the result that the project has no material 
negative effects. The area investigated was too small. With regard to the cumulative 
effects with other existing or planned power plants, the assessment is incomplete. 
The state of preservation of the various types of habitat affected was not assessed 
with regard to the individual areas; the assessment merely resorted to the 
classifications on the standard data presentation form. By reason of the high degree 
of prior load alone, there should be no further substance input; when the critical loads 
are exceeded, negative effects may be expected on every type of habitat, 
irrespective of its conservation status. [..] 

[29] The public discussion took place in the period from 14 to 16 February 2011. 

[30] [..] [37] 

[38] h) A decision of the district government on the sixth partial licence and on the 
seventh partial licence applied for on 1 April 2011, which is to comprise measures for 
commissioning and normal operation, has not yet been made. 

[39] 6. The water legislation permit proceeding has reached the following stage: 

[40] [..] [42] 

[43] 8.a) In response to a legal instruction from this Senate of 28 October 2011, the 
defendant annulled the preliminary determination on 3 November 2011 insofar as it 
includes the determination that the discharge of wastewater into the Lippe is 
permissible under nature conservation law. 

[44] b) In an amendment notice of 11 November 2011, the defendant revised the 
decision of 6 May 2008: in particular, it clarified the content of the provisions, which 
had been altered as a result of the defendant's partial revocation ruling and the joined 
party's partial waivers. At the same time, it held that the implications of the project for 
the site - in the now reduced extent - had been adequately documented by the 
investigation of the implications for the site submitted and the expert opinions 
subsequently submitted in the court proceedings. 

[45] [..] 
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[46] d) Insofar as the defendant revoked the challenged decision, clarified it and 
supplemented it in the oral hearing by supplementary provisions, the parties have 
declared the dispute disposed of in the main action. 

[47] 9. As justification of its action, directed against the remainder of the preliminary 
determination and the first partial licence, the plaintiff essentially submits as follows; 
setting out its previous submissions in more detail: 

[48] Pursuant to the judgment of the CJEU, it is confirmed that the restrictions on the 
right of appeal contained in section 2 (1) no. 1 and (5) no. 1 of the Environmental 
Appeals Act are incompatible with mandatory requirements of European Union law 
and the provisions of the EIA Directive which give access to the courts apply directly. 
The procedural and substantive lawfulness of the challenged decision must therefore 
be reviewed in full. The preliminary determination and the first partial licence 
contained both procedural and substantial errors. The public was insufficiently 
involved, because the documents on the project were not made available for 
inspection in the Selm and Werne municipalities. In addition, the environmental 
impact assessment has procedural defects. It was made on the basis of incomplete 
documentation which was insufficient in content. 

[49] The original preliminary determination was based on the opinion that no 
assessment of the implications for the site was necessary; this - as the Senate stated 
in its order for reference of 5 March 2009 - is defective. The plaintiff may rely on this 
defect under the judgment of the CJEU, deviating from the Environmental Appeals 
Act. Such an error - as the CJEU has now stated in its judgment of 24 November 
2011 - cannot be retrospectively cured. At the present stage of the proceedings, that 
is, following the issue of further decisions, an impartial, objective review may no 
longer be expected. Independently of this, the errors in the preliminary determination, 
as the plaintiff submitted in its letters of objection of 21 December 2010 and 15 March 
2011, have not in fact been cured: it stated that the project was also incompatible 
with requirements of environmental impact control law, regional development and 
planning law, and nature conservation and water law. 

[50] The installation violates section 11 of the 13th BImSchV, which provides that the 
off-gas of a power plant must be discharged in a controlled manner in such a way as 
to enable undisturbed evacuation in the free airflow. The discharge of the off-gas by 
way of a cooling tower is not intended. In addition, the environmental impact 
projection is falsified by discharge by way of the cooling tower. Unlike a chimney, the 
cooling tower also emits acid aerosols, which are not governed by the environmental 
impact control legislation - for example the 13th BImSchV and which are therefore in 
principle impermissible. 

[51] The dispersion calculation is defective. [..] 

[52] [..] [58] 

[59] In addition, the project - despite the reduction of emissions - also fails to comply 
with the water-law requirements which are to be reviewed in the preliminary 
determination proceedings under the aspect of the provisional positive overall 
assessment. In this respect too the investigation of the implications for the site is 
inadequate. In particular, not all relevant species were examined; the concentration 
on the kingfisher neglects the fact that other birds also eat large fish. [..] 

[60] The plaintiff applies as follows: 
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[61] that the preliminary determination issued to the joined party and the first partial 
licence of the Arnsberg district government of 6 May 2008 as amended by the 
amendment notice of 11 November 2011 are annulled. 

[62] The defendant applies as follows: 

[63] for the action to be dismissed. 

[64] 10. The defendant submits: The action is inadmissible in part. Some of the 
plaintiff's objections are barred, either because the objections were raised out of time 
or the letters were not signed or the principal-agent relationships were not disclosed. 
Only the objections submitted in the letter of 29 May 2007 were made within the time 
limit and in due form. Apart from this, the action is also unfounded. 

[65] The public was adequately involved. [..] 

[66] There was no violation of section 5 (1) sentence 1 no. 1 of the Act on the 
Prevention of Harmful Effects on the Environment Caused by Air Pollution, Noise, 
Vibration and Similar Phenomena (Gesetz zum Schutz vor schädlichen 
Umwelteinwirkungen durch Luftverunreinigungen, Geräusche, Erschütterungen und 
ähnliche Vorgänge, Bundesimmissionsschutzgesetz - BImSchG), because the 
project, according to the results of the environmental impact projection, causes only 
irrelevant additional loads. [..] 

[67] [..] [70] 

[71] The project is also capable of being approved with regard to nature conservation 
and water law. No offences against species protection law have been committed. The 
assessment of the implications for the site - contrary to the assumption of the North 
Rhine-Westphalia Agency for Nature, Environment and Consumer Protection 
(Landesamt für Natur, Umwelt und Verbraucherschutz NRW - LANUV) - is 
unobjectionable. [..] 

[72] The joined party applies as follows: 

[73] for the action to be dismissed. 

[74] 11. It submits: The action is inadmissible in parts. Pursuant to the judgment of 
the CJEU of 12 May 2011, the plaintiff cannot rely on all substantive environmental 
provisions, but only on the violation of the national legal provisions which were 
passed in implementation of the Habitats Directive. 

[75] Irrespective of this, the action in its entirety is unfounded. The preliminary 
determination is procedurally and substantively lawful. Any defects, at all events, 
were cured in the proceedings for the issue of the sixth partial licence. This 
retrospective removal of defects is also permissible, in conformity with the case law 
of the Federal Administrative Court (Bundesverwaltungsgericht - BVerwG) on 
planning permission law and the legal principle of section 45 (1) no. 2 of the 
Administrative Procedure Act (Verwaltungsverfahrensgesetz). The public was 
adequately involved. The documents for the environmental impact assessment were 
prepared in full on the basis of the 9th BImSchV; apart from this - assuming that there 
was an error - there was no possibility of coming to a different decision. 

[76] [..] [78] 

[79] In accordance with the instructions of the Senate in the oral hearing of 5 March 
2009, the assessment of the implications for the site and the species protection law 
review were revised in the proceedings for the issue of the sixth partial licence, and 
the defects which may initially have been present were cured in this way. [..] 
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[80] Apart from this, the consideration of each individual case shows that no 
substantial negative effects are to be expected. [..] 

[81] [..] [84] 

 

Grounds of judgment 

[85] Insofar as the parties, with regard to the partial annulments, amendments and 
clarifications of the preliminary determination, have declared that the main action is 
disposed of, the proceedings are discontinued. 

[86] The action against the preliminary determination and the first partial licence of 6 
May 2008 as amended on 11 November 2011 and - in this connection based on an 
objective interpretation of the statement of claim, which has not been expressly 
adapted - in the wording stated for the court record in the oral hearing is successful. 

[87] A. Admissibility 

[88] The action is admissible. 

[89] I. Standing to take legal action 

[90] The plaintiff has standing to take legal action. Under section 42 (2) of the Rules 
of Procedure of the Administrative Courts (Verwaltungsgerichtsordnung - VwGO), the 
rescissory action is only admissible if the plaintiff can claim that its rights have been 
violated by the administrative act. However, this only applies unless not otherwise 
provided by law. 

[91] Section 2 (1) no. 1 UmwRG is such a provision providing otherwise by law. It 
provides that a German or foreign association recognised under section 3 UmwRG 
may, without having to assert that its own rights have been violated, file appeals in 
accordance with the Rules of the Administrative Courts against a decision under 
section 1 (1) sentence 1 UmwRG or against failure to make such a decision if the 
association asserts that a decision under section 1 (1) sentence 1 UmwRG or the 
failure to make such a decision is inconsistent with statutory provisions which serve 
the protection of the environment, create individual rights and may be of importance 
for the decision. These requirements are satisfied. 

[92] Section 2 (1) no. 1 UmwRG applies to the present proceedings. 

[93] From a chronological point of view, this follows from the transitional provision of 
section 5 (1) first half-sentence UmwRG, because the action was initiated in 
response to the issue of the decision in dispute when the joined party filed its 
application on 9 March 2007, and therefore after 25 June 2005. Even if the initiation 
of the proceedings were to be seen as resulting not from the formal application, but 
instead the earlier notification of the licensing authority on the planned project, made 
in order to conduct a scoping proceeding (section 2a of the 9th BImSchV), the 
Environmental Appeals Act would apply here, because this notification also occurred 
after 25 June 2005, in the letter of 17 May 2006. 

[94] The preliminary determination is also a decision under section 1 (1) sentence 1 
no. 1 a) UmwRG. This provides that the Environmental Appeals Act applies to 
appeals against decisions within the meaning of section 2 (3) of the EIA Act (Gesetz 
über die Umweltvergrälichkeitsprüfung - UVPG) on the permissibility of projects for 
which there may be a duty under the EIA Act to conduct an environmental impact 
assessment. This applies to the project in dispute. Under section 3 (1) UVPG in 
conjunction with no. 1.1.1 of Annexe 1 to the UVPG, the construction and the 
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operation of an installation to produce electricity, steam, warm water, process heat or 
heated off-gas by the use of fuels in a combustion installation (such as a power plant, 
thermal power plant, heating station, gas turbine, combustion engine installation, 
other combustion installation), including the relevant steam boiler in each case, with a 
thermal rating of more than 200 MW are - mandatorily - subject to an EIA. The 
planned coal-fired power plant is to have a thermal rating of up to 1,705 MW. 

[95] The plaintiff, as an environmental and nature conservation association already 
recognised in 1981 (see North Rhine-Westphalia Ministerial Gazette of 28 July 1981, 
p. 1459) under section 29 of the Federal Nature Conservation Act 
(Bundesnaturschutzgesetz - Gesetz über Naturschutz und Landschaftspflege - 
BNatSchG) old version is an association recognised under section 3 UmwRG. At the 
date when the action was commenced, this was shown by section 3 (1) sentence 4 
UmwRG as amended on 7 December 2006) Federal Law Gazette 
(Bundesgesetzblatt - BGBl.) I, p. 2816), which - in order to simplify proceedings and 
to avoid unnecessary double reviews - provides that  

[96] [..] 

[97] an association recognised under the Federal Nature Conservation Act or under 
provisions of Land law was also deemed to be recognised under section 3 (1) 
sentence 1 UmwRG. A similar result follows now from the transitional provision in 
section 5 (2) UmwRG in the version of 29 July 2009, which entered into force on 1 
March 2010 (BGBl. I, p. 2542). 

[98] The plaintiff asserts that such provisions have been violated and that as a 
environmental organisation it is entitled to challenge this violation. 

[99] However, section 2 (1) no. 1 UmwRG is restricted to the assertion of provisions 
which create individual rights, is not a sufficient implementation of the requirements 
of Article 10a of the EIA Directive, at all events with regard to environmental 
provisions under European Union law. 

[100] [..] 

[101] As the Court of Justice of the European Union (CJEU) decided 

[102] [..]  

[103] in response to the reference for a preliminary ruling of the Senate of 5 March 
2009 submitted in the present proceedings, this is based on the following: 

[104] Under Article 10a (1) of the EIA Directive, the Member States have a duty to 
ensure that, in accordance with the relevant national legal system, members of the 
public concerned: 

[105] (a) having a sufficient interest, or alternatively, 

[106] (b) maintaining the impairment of a right, where administrative procedural law of 
a Member State requires this as a precondition, 

[107] have access to a review proceeding before a court of law or another 
independent and impartial body established by law to challenge the substantive or 
procedural legality of decisions, acts or omissions subject to the public participations 
of this Directive. 

[108] Under para. 3 of Article 10a EIA Directive, the Member States determine, 
consistently with the objective of giving the public concerned wide access to justice, 
what constitutes a sufficient interest and impairment of a right. To this end, the 
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interest of any non-governmental organisation meeting the requirements referred to 
in Article 1 (2) shall be deemed sufficient for the purpose of subparagraph (a) of this 
Article. Such organisations shall also be deemed to have rights capable of being 
impaired for the purpose of subparagraph (b) of this Article. 

[109] Article 10a para. 3 sentence 3 of the EIA Directive must be understood in the 
sense that the "rights capable of being impaired" whose holders are deemed to be 
the environmental organisations, must mandatorily include the national statutory 
provisions which implement the legal provisions of the European Union in the area of 
the environment, and the directly applicable provisions of European Union 
environmental law. If domestic procedural law - as in the present case section 2 (1) 
no. 1 UmwRG - cannot be brought into conformity with the requirements of EU law, 
the Directive is to apply directly. Article 10a EIA Directive admittedly gives the 
Member States considerable latitude. But this does not apply to sentences 2 and 3 of 
Article 10a para. 3 EIA Directive, that is, with regard to the requirements for the right 
of action of organisations for the protection of the environment. 

[110] Proceeding on this basis, there are no objections to the plaintiff's right of action. 
In particular, it may rely on the fact that the power plant project does not satisfy the 
requirements of the Habitats 

[111] [..] 

[112] Directive. In addition, in alleging that the operational air pollution entails 
dangers to health, it asserts the violation of a provision - section 5 (1) sentence 1 no. 
1 BImSchG - which serves protection of the environment and may create individual 
rights. Within the potential area affected by the installation (see no. 4.6.2.5 TA Luft), it 
is not obvious, and from every aspect it is out of the question that there are adverse 
effects on the neighbourhood. 

[113] Whether, over and above provisions designed to protect third-party interests 
and EU environmental law provisions, the plaintiff is also entitled to assert any 
violation of environment-related provisions which are contained solely in domestic 
law, and in particular whether this follows from a direct application of Article 9 para. 2 
of the Aarhus Convention in the present legal situation, 

[114] [..] 

[115] need not be decided here inter alia because the violation of such provisions - 
as set out below - is at all events not relevant to the decision. This also applies 
insofar as the precautionary principle laid down in section 5 (1) sentence 1 no. 2 
BImSchG, with regard to the fact that EU environmental law is characterised by the 
precautionary principle, 

[116] [..]  

[117] is probably to be seen as one of the challengeable environmental provisions of 
EU law. 

[118] [..]  

[119] II. Time bar 

[120] The action is also not inadmissible on the grounds that the plaintiff would in all 
respects be time-barred by a cut-off period. 

[121] Contrary to the assumption of the defendant and the joined party, the 
requirements of a cut-off period on objections which would make the whole action 
inadmissible are not satisfied in the present case. Under section 2 (1) no. 3 UmwRG, 
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an association recognised under section 3 UmwRG may only file appeals if it was 
entitled to be a party to an action under section 1 (1) UmwRG and in so acting it 
made statements on the merits in accordance with applicable legal provisions, or if, 
contrary to applicable legal provisions, it was given no opportunity to make 
statements. The cut-off period for objections contained in section 2 (1) no. 3, (3 
UmwRG is in conformity with EU law, 

[122] [..] [123] 

[124] but in the present case it does not prevent the admissibility of the action, even 
in part. The requirements of section 2 (1) no. 3 UmwRG are satisfied: under sections 
9, 10 (3) BImSchG in conjunction with the 9th BImSchV, the plaintiff was entitled to 
be a party to the proceedings and at all events in a correctly signed letter of objection 
of 29 May 2007, which was received by the defendant by fax, and thus in writing, on 
the last day of the cut-off period for objections, submitted objections to the plan in 
due form and in time. 

[125] How far the right of appeal extends in detail must be examined with regard to 
the respective appeals in the context of the merit of the action. 

[126] B. Merit of action 

[127] The action is also well-founded. 

[128] The preliminary determination relating to environmental impact control and the 
first partial licence of 6 May 2008 are unlawful (also) as last amended on 1 December 
2011 for reasons which the plaintiff is entitled to challenge and whose violation, 
directly applying Article 10a para. 3 sentence 2 and 3 EIA Directive, is deemed to be 
a violation of rights of the plaintiff (section 113 (1) sentence 1 VwGO). 

[129] I. Preliminary determination 

[130] The preliminary determination should not have been issued to the joined party, 
even taking into account the amendments made in the intermediate period (on this, 
see 2). However, this follows neither from the procedural objections asserted (3) nor 
from a violation of challengeable provisions of substantive environmental impact 
control law, in particular the Federal Environmental Impact Control Act (Gesetz zum 
Schutz vor schädlichen Umwelteinwirkungen durch Luftverunreinigungen, 
Geräusche, Erschütterungen und ähnliche Vorgänge, Bundes-
Immissionsschutzgesetzes - BIMSchG) and the Ordinances passed under it (4), or 
from a violation of the provisions of planning law (5), landscape law (6), species 
protection law (7) or water law (8). However, the preliminary determination is unlawful 
because it cannot be established that the project is compatible with the Habitats 
Directive under nature conservation law (9). 

[131] 1. Legal basis 

[132] [..] [148] 

[149] 3. Procedural law 

[150] The plaintiff has no claim for the preliminary determination in dispute to be 
annulled under section 4 (1) sentence 1 no. 1, (3) UmwRG for a violation of 
procedural provisions. 

[151] a) Making available of the documents 

[152] At an early stage, in the objection proceedings, the plaintiff, in a letter of 29 May 
2007, challenged with sufficient details a violation of provisions on the making 
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available for inspection of the application documents; this violation did indeed occur 
(aa). However, it does not result in the annulment of the decision (bb). 

[153] aa) The plaintiff's submission that the application documents, contrary to the 
statutory requirements, were not made available for inspection in Werne and Selm is 
justified. 

[154] Under section 10 (3) sentence 2 BImSchG and section 10 (1) sentence 4 half-
sentence 2 of the 9th BImSchV (in each case as amended on 9 December 2006, 
BGBl. I, p. 2819), which implement Article 6 paras. 2 ff. of the EIA Directive, where 
projects are subject to an EIA, the application and the attached documents must be 
made available for inspection at the offices of the licensing authority and in the 
municipalities in which the project can be expected to have an effect. The same 
applies to the application for the issue of a preliminary determination (section 10 (9) 
BImSchG). 

[155] Making the documents available for inspection is intended to make it possible 
for potential objectors to inform themselves of the effects of the project. The public 
notice and making available for inspection of the application and the application 
documents are primarily intended to secure the rights of participation of potentially 
affected third parties. 

[156] [..] [158] 

[159] On the basis of this, at the time in question, at all events in parts of the 
municipalities of Werne and Selm, relevant effects were to be expected. Parts of the 
municipalities of Werne and Selm are inside a circle surrounding the installation with 
a radius that is fifty times the actual height of the cooling tower - 8 km in this case. At 
the time when the documents were made available for inspection, the parameters 
calculated for the additional load resulting from the emissions of the installation for 
the deposit of nickel were up to 3.1% of the annual average value, which was at that 
time higher than the irrelevance threshold of 3 % of no. 4.6.2.5. TA Luft, which was 
authoritative. 

[160] bb) This violation of section 10 (1) sentence 4 half-sentence 2 of the 9th 
BImSchV, however, does not create a claim of the plaintiff for the challenged decision 
to be annulled. 

[161] It may remain undecided whether the procedural error is already to be 
disregarded in application of section 46 VwVfG (1). At all events, it became 
insignificant as a result of the reduction of the emission values of the project (2). 

[162] (1) Under section 46 VwVfG, an application for the annulment of an 
administrative act which is not void under section 44 VwVfG cannot be made solely 
on the ground that it came into being through the violation of regulations governing 
procedure, if it is obvious that this violation has not influenced the decision in the 
matter. This is the case, inter alia, if it is demonstrable that the (legal protection) 
purpose of the violated regulation was achieved in another way at least equally well 
and effectively. 

[163] [..] 

[164] It is the purpose of making the documents available for inspection which is 
required here to make it possible for the potential objectors to inform themselves of 
the effects of the project. It is probable that this purpose was taken into account in a 
comparably satisfactory and above all just as effective way for the potential objectors 
from Selm and Werne by making the documents available in the offices of Arnsberg 
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district government and in the neighbouring towns of Lünen and Waltrop as if the 
documents had been made available in their own municipalities. The fact that 
documents were available, and which documents these were, and where the 
documents could be inspected, was announced to the inhabitants of these 
municipalities in the daily newspapers WAZ, Ruhr-Nachrichten and - for Selm - also 
in the Westfälische Rundschau, in each case in the editions of 31 March 2007. The 
potential inhabitants [Translator’s note: sic: should read "potential objectors"] from 
Selm and Werne were, without this entailing unreasonable additional expense and 
effort, perfectly well in a position to inform themselves of the effects of the project at 
the locations close to them where the documents were available for inspection. 

[165] Applying section 46 VwVfG to the present fact situation is also likely to be 
compatible with section 4 (1) no. 1 UmwRG and with European Union law, although it 
is not necessary to make a final decision on this. 

[166] (2) At all events, the failure to make the documents available for inspection has 
become irrelevant as a result of the subsequent alteration of the mode of operation of 
the project, which reduced the emissions to such an extent that relevant adverse 
effects are no longer to be expected in Werne and Selm and therefore - even if the 
proceedings were repeated - it would no longer be necessary to make the documents 
available for inspection there. 

[167] Admittedly, the maximum of the gaseous air pollutants in the projection now 
submitted in the proceedings on the sixth partial licence of October 2010 is on the 
eastern edge of Nord-Lünen (over 10 km from the site) on the Werne-Langern 
boundary near measuring point 4 of the prior load measurement of the year 2006. 
The projected additional load, however, is at all points under the irrelevance 
threshold of 3% under 4.6.2.5 of the TA Luft. 

[168] The area of the municipalities of Werne and Selm is therefore not - any longer - 
in the area affected by the project sketched out by TA Luft. 

[169] b) Completeness of the documents 

[170] The procedural objection - which was also raised in due form and time in the 
objection proceedings - that the documents made available for inspection and 
supplied to the plaintiff were incomplete and therefore the environmental impact 
assessment was defective in a material respect is also unsuccessful. 

[171] The environmental impact assessment complies with the requirements of the 
9th BImSchV. This applies in particular to the environmental impact investigation 
which was primarily criticised by the plaintiff and was prepared by the joined party as 
the project operator. This satisfies the requirements both of section 4e of the 9th 
BImSchV and of section 6 UVPG. 

[172] The environmental impact investigation contains a description of the 
environment and its components - sub-item 5 - and - in sub-item 6 - of the substantial 
effects of the project to be expected on the protected interests referred to in section 
1a of the 9th BImSchV - human beings including human health (6.2), animals and 
plants (6.3) and biodiversity (6.4), soil and land (6.6), water (6.5), air (6.1), climate 
(6.7) and landscape (6.8), and cultural property and other property (6.9) - in each 
case with statements on the interactions mentioned there. In addition, the 
environmental impact investigation contains a short description of the project, an 
account of alternative technical procedures and of the environmental relevance of the 
project, an account of the measures to avoid, prevent, compensate for and monitor 
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environmental effects dependent on the installation, and also references to 
difficulties. In addition, a generally comprehensible summary is attached. 

[173] The integration of the environmental impact assessment into the relevant 
licensing proceeding is in conformity with the requirements of Community law of 
Article 2 para. 2 EIA Directive, which provides that the environmental impact 
assessment may be integrated into the existing procedures for licensing projects in 
the Member States. The provision of section 1a of the 9th BImSchV criticised by the 
plaintiff as too narrow is also largely in conformity with section 2 (1) sentence 2 
UVPG in substance. 

[174] [..]  

[175] In accordance with this, the environmental impact investigation also proceeds 
on the basis of the investigation as defined in section 2 UVPG. The environmental 
impact investigation - as set out above - satisfies not only the requirements of section 
4e of the 9th BImSchV, but also the requirements of section 6 UVPG and of Article 5 
para. 3 EIA Directive. The other review steps of the environmental impact 
assessment were carried out. 

[176] At this point, it is not important whether the documents submitted were correct 
in substance. Under the EIA Directive, the environmental impact assessment is 
structured as a purely procedural instrument. Under Article 3 EIA Directive, it is 
intended to establish, describe and evaluate the direct and indirect effects on the 
protected interests in each individual case. No substantive requirements, review 
standards or review methods are laid down. The Directive merely provides what 
formal steps are to constitute a particular procedural programme to review the 
environmental effects of a project before it is approved. The Directive is therefore 
based on the idea that the mere existence of the findings of an independent review 
programme as to the potential environmental consequences of a project also ensures 
that appropriate account is taken of the environmental concerns in the final decision. 

[177] [..] 

[178] However, documents which are not informative enough have the result that an 
objector, in order to avoid being time-barred, needs to make no more than similarly 
brief submissions. For the burden of substantiation depends on the documents 
submitted in the licensing proceeding: the more extensively and intensively the 
reports and expert evaluation arranged by the project developer are prepared, the 
more intensive must the critical consideration of the available material be. 

[179] [..] 

[180] In addition, the lack of probative value of documents may become important in 
connection with the merit of the action. It is the duty of the joined party as the project 
developer to submit the documents needed in the environmental impact control 
proceedings (on this, see the 9th BImSchV) and the documents necessary to review 
the implications of the project and the other requirements (section 34 (1) sentence 3 
BNatSchG/section 48d (3) North Rhine-Westphalia Landscape Act 
(Landschaftsgesetz - LG NRW). As long as the project developer does not 
adequately submit that the project does not cause significant impairment, the project 
is substantively inadmissible with regard to the requirements of habitat protection (on 
this, see under 9). 

[181] [..] 

[182] 4. Environmental impact control law 
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[183] Insofar as the preliminary determination finds that the project is permissible with 
regard to the environmental impact and emissions, the decision does not violate 
provisions which the plaintiff is entitled to challenge as a environmental organisation. 

[184] a) Time bar 

[185] In this respect, the plaintiff is (only) time-barred with regard to its objections to 
the radioactivity of hard coal. 

[186] Under section 2 (3) UmwRG, an association that had an opportunity to state its 
opinion in proceedings under section 1 (1) UmwRG is time-barred in the appeal 
proceedings from making all objections which it did not make or did not make in good 
time in proceedings under section 1 (1) UmwRG, but which it could have made. Here, 
the Environmental Appeals Act refers to the deadlines for objections in the relevant 
special law. Under section 10 (3) sentence 4 BImSchG, on the expiry of the 
deadlines for objections, all objections are barred unless they are based on special 
titles under civil law. This is known as a substantive time bar, and it means that all 
objections not made in time are barred in appeal proceedings following the licensing 
proceeding, that is, the defensive right asserted is lost. 

[187] [..]  

[188] Objections in proceedings on environmental impact control must make it 
sufficiently clear for what reasons, in the opinion of the association involved, there is 
a need for further investigation on what questions to be treated individually or on 
what questions an evaluation cannot be followed. They must at least contain 
information on the protected interests alleged to be impaired and on the nature of the 
impairment, and as a general rule also on the territorial location of an incidence which 
is significant under nature conservation law. As already set out above, the burden of 
substantiation depends on the documents submitted in the licensing proceeding: The 
more extensively and intensively the reports and expert evaluation arranged by the 
project developer are prepared, the more intensive must the critical consideration of 
the available material be. 

[189] It is not necessary to consider in detail whether and how far, in addition to this, 
the principles developed in the case law of the Federal Administrative Court 

[190] [..]  

[191] on the time-barring of objections of recognised nature conservation 
associations may be applied to section 2 (1) no. 3 UmwRG. 

[192] At all events, the plaintiff submitted its reservations relating to the radioactivity 
of coal out of time. These reservations are not mentioned in the letter of objection of 
29 May 2007, as the plaintiff admitted in the oral hearing after examination of its 
documents. 

[193] Apart from this, in its letter of objection of 29 May 2007, which was submitted in 
due form and time, the plaintiff made it clear, with a detailed statement of reasons, 
that it fears there will be adverse effects on human health and on nature as a result 
of the air pollution emanating from the project. This aspect of the licensing 
proceeding has thus been addressed with sufficient substantiation. Contrary to the 
opinion of the joined party, the plaintiff is not even in part time-barred with regard to 
individual elements of justification of the environmental impact projection. It was not 
prevented from making more detailed submissions in the court action on the aspects 
which it had challenged in good time in the objection proceedings. 
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[194] b) Legal basis 

[195] Under section 5 (1) sentence 1 BImSchG, which under section 9 (3) and 
section 6 (1) no. 1 BImSchG is also relevant in proceedings for the issue of a 
preliminary determination, installations subject to licensing shall inter alia be 
constructed and operated in such a way that harmful effects on the environment or 
any other hazards, significant disadvantages and significant nuisances to the general 
public and the neighbourhood are avoided (no. 1), precautions are taken to prevent 
any harmful effects on the environment or any other hazards, significant 
disadvantages or significant nuisances, in particular by measures complying with the 
state of the art (no. 2), and economical and efficient energy use is ensured (no. 4). 

[196] The positive right of protection under environmental impact law of section 5 (1) 
sentence 1 no. 1 BImSchG as an instrument for averting dangers applies if there is 
sufficient probability that harm will occur. Whether harmful environmental effects are 
caused by air pollutants must be determined under the laws, regulations and 
administrative provisions which put the requirements into concrete form, in particular 
under the provisions in part 4 of the TA Luft giving concrete form to the requirements 
of protection against harmful environmental effects. If ambient air quality standards 
are laid down for air-polluting substances, then it is to be assumed that if these 
standards are complied with, no harmful environmental effects will be caused. 

[197] [..] 

[198] In contrast, the precautionary environmental control duty under section 5 (1) 
sentence 1 no. 2 BImSchG has no general character of protecting third-party 
interests. The only situation in which this is not the case is where laws, regulations 
and administrative provisions for particular substances contain no ambient air quality 
standards which put the duty of protection and averting dangers into concrete terms 
but merely lay down precautionary values in this connection. 

[199] [..] 

[200] If provisions of environmental impact control law do not protect third parties, 
then - proceeding from the scope of the investigation which applies here - it may 
need to be reviewed whether the relevant provision not protecting third parties is 
derived from EU law. But in the present case this is not important, because it is 
probable that the project satisfies both third-party protection requirements and 
precautionary requirements of the law of environmental impact control. 

[201] Insofar as the TA Luft lays down ambient air quality standards for individual 
substances, the planned installation satisfies these provisions, which put into 
concrete terms both the requirements for protection against harmful environmental 
effects and also provision for the protection of sensitive ecosystems. It is probable 
that the operation of the power plant will merely create an irrelevant additional load. 

[202] [..] [237] 

[238] d) Air pollutants 

[239] On the basis of the environmental impact projection, the air pollution effects to 
be expected from the operation of the installation are irrelevant and therefore do not 
prevent the licensing. 

[240] Under no. 4.1 (4) sentence 1. c) und sentence 2 TA Luft, with regard to the 
pollutants for which ambient air quality standards are laid down in nos. 4.2. to 4.5 TA 
Luft it may inter alia be assumed that harmful environmental effects cannot be 
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caused by the installation if the installation merely causes an irrelevant additional 
load. This is based on the consideration that when an installation, with the exception 
of atypical special cases, causes an additional load which is insignificant in relation to 
the existing prior load, it makes no contribution to the harmful environmental effects 
of the substance in question which is causal in the sense that harm could be legally 
attributed to it. 

[241] [..] [330] 

[331] e) Air quality standards and emission ceilings 

[332] The plaintiff fails in its submission that the project, notwithstanding the amount 
of the additional load and the consideration of irrelevance, is not capable of being 
licensed because the air quality standards of the Ordinance on Ambient Air Quality 
Standards (Verordnung über Immissionswerte für Schadstoffe in der Luft -22nd 
BImSchV) - which applied at the date when the preliminary determination was issued 
- and the emission ceilings under section 7 of the Ordinance for the Reduction of 
Summer Smog, Acidification and Nutrient Inputs (Verordnung zur Verminderung von 
Sommersmog, Versauerung und Nährstoffeinträgen - 33rd BImSchV) - both 
ordinances replaced from 6 August 2010 by the Ordinance on Air Quality Standards 
and Emission Ceilings (Verordnung über Luftqualitätsstandards und 
Emissionshöchstmengen - 39th BImSchV) cannot be complied with by reason of the 
high degree of prior load alone. 

[333] [..] [350] 

[351] f) Installation safety 

[352] Nor is there a violation of requirements of environmental impact control on the 
basis that the safety of the installation is not guaranteed. 

[353] Here there is no doubt that the plaintiff could rely on any violations of provisions 
of the Major Accidents Ordinance (Störfall-Verordnung - 12th BImSchV). At all 
events, the Major Accidents Ordinance puts into concrete terms the protection of the 
neighbourhood against other harmful effects within the meaning of section 5 (1) 
sentence 1 no. 1 second alternative BImSchG. Such effects are other hazards, 
significant disadvantages and significant nuisances which are not caused by 
environmental impact and which are not in the true sense operational. They include 
physical effects such as explosions, fires, substance input into soil and land or water 
bodies, or flooding. 

[354] [..] 

[355] This alternative of section 5 (1) sentence 1 no. 1 BImSchG also protects third 
parties. 

[356] [..]  

[357] Under the aspect of installation safety, which must be examined in connection 
with the provisional positive overall assessment, there are no well-founded legal 
obstacles to the project. 

[358] [..] [372] 

[373] g) Climate protection and co-generation 

[374] The plaintiff's objections also fail when it submits that the power plant project, 
contrary to the information in the application documents, in view of the large number 
of coal-fired power plants under planning in Germany, does not contribute to climate 
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protection, at all events not unless at the same time an older, less energy-efficient 
coal-fired power plant has been switched off, and that the project is not capable of 
being licensed with regard to the required climate protection because it lacks co-
generation. 

[375] In the present proceedings on environmental impact control, it is not relevant 
whether there is a need for the planned coal-fired power plant to be built under power 
supply and climate protection aspects. Unlike in a planning approval proceeding, the 
licensing authority in proceedings on environmental impact control is neither obliged 
nor entitled to review the necessity of the project - even if the statements under point 
Q.1 of the preliminary determination pp. 48 f. may give a different impression - 
because the licence is defined by statute as a non-discretionary decision. 

[376] [..] [391] 

[392] 5. Planning law 

[393] The plaintiff's challenges to the permissibility of the project in planning law and 
regional development law at the planned site, notwithstanding the question as to 
whether the relevant legal provisions may be challenged by the plaintiff 
environmental organisation, fail at all events because the plaintiff - proceeding from 
the principles set out above - is also time-barred in this respect. 

[394] The question as to whether the project is permissible under planning law was 
already sufficiently addressed in the application documents (Chapter 14 "Building 
instructions"). Within the period for objections under section 10 (3) sentence 4 
BImSchG, which ended on 30 May 2007, the plaintiff made no objections to this. In 
particular, the letter of objection of 29 May 2007, which was received within the 
period, did not mention this legal aspect. The same applies with regard to the two 
objections sent by email, which in addition, because they were not in writing and 
were unsigned, are not taken into account. 

[395] The plaintiff first submitted objections to the compatibility of the project site with 
requirements of Land planning law in the water law proceedings in a pleading of 15 
March 2011. 

[396] 6. Landscape law 

[397] An objection was raised within the prescribed period in the objection 
proceedings in the letter of 29 May 2007 that the preliminary determination does not 
provide for the compensation required under sections 4 to 6 LG NRW for the 
interference with nature and landscape caused by the realisation of the power plant 
project; this objection is unfounded. 

[398] In this connection, it may remain undecided whether the plaintiff has a right of 
challenge in this respect. No basis in EU law is discernible for the landscape law 
provisions involved here. But that is not relevant in the present case, because 
account was taken of the plaintiff's objections in the preliminary determination. 

[399] The landscape conservation support plan (Landschaftspflegerische Begleitplan 
- LBP) submitted by the joined party in the preliminary determination proceedings 
assesses the intervention and calculates the ensuing need for compensation. 
However, the LBP takes the view that no compensation is necessary because the 
project is to be realised in the area of application of a development plan. 

[400] Against this background, the reference to the LBP in the preliminary 
determination (see pp. 111 f.) initially appears misleading. On p. 130 of the 
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preliminary determination, however, the defendant stated for clarification that the 
joined party had abandoned its view that no compensation is necessary and that it 
will undertake the necessary compensation measures after these are defined in more 
detail by an agreement with the Lower Landscape Authority (Untere 
Landschaftsbehörde). On enquiry, the legal representatives of the joined party 
confirmed in the oral hearing that this is still the case. 

[401] Objections to the nature and extent of the compensation under landscape law 
have not been made, nor are they otherwise apparent. 

[402] 7. Species protection law 

[403] The submission that the challenged decision violates provisions of species 
protection law also fails. 

[404] In this connection, it is not necessary to decide whether the plaintiff had a duty, 
in order to avoid a time bar in this respect, to submit its objections under species 
protection law in a more specific form. At all events, the plaintiff's objections under 
species protection law are not well-founded. In the proceedings for the 6th partial 
licence, the joined party submitted a specialist paper on species protection law, which 
the LANUV examined and found plausible. The species further mentioned by the 
plaintiff in the court action (bats and natterjack toads) are dealt with in the specialist 
paper on species protection law. With regard to the bats, it is anticipated that there 
may be disturbance from the construction site approach road, but this is regarded as 
trivial, because construction operations will be carried out during the daytime and 
bats are nocturnal. The expert considers that any negative effects over and above 
this will be adequately compensated for by the tree planting planned in accordance 
with the LBP. There is no concrete evidence that there are natterjack toads on the 
construction site, and the question as to whether, if a natterjack toad were in fact 
found - as envisaged - it could have been moved without exemption under species 
protection law is therefore irrelevant to the result. 

[405] 8. Water law 

[406] The preliminary determination in the form of the amendment notice is not 
unlawful on the basis that the intended discharge of wastewater from the cooling 
tower blowdown and the flue gas desulphurisation plant into the River Lippe, both in 
itself and in interaction with the airborne emissions affecting the Lippe, has not yet 
been finally clarified either under water law aspects nor under nature conservation 
aspects. In the current position of the proceedings, the Senate assumes that the 
problems which arise in this connection can be dealt with in the water law permit 
proceeding recommenced by the competent water authority, taking account of the 
observations of the LANUV, in consultation with other installation operators and - in 
conformity with the reservation stated in the oral hearing - by subsequent additions or 
amendments in the further licensing proceeding under environmental impact control 
law. 

[407] a) Right of appeal 

[408] The plaintiff is in principle entitled to appeal (also) with regard to the asserted 
violations of provisions of water law, which it asserted in due form and time in its 
letter of objection of 29 May 2007. It asserts the violation of provisions of water law 
which originate from EU law and are intended to protect the environment. 

[409] [..] [502] 

[503] 9. Habitat protection 
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[504] However, the preliminary determination should not have been issued, on the 
grounds that the requirements under which a project which has effects on special 
areas of conservation may be permitted have not been satisfied with regard to the 
emissions affecting terrestrial habitats. The assessment of the implications for the 
site supports neither a final determination nor the provisional positive overall 
assessment in the preliminary determination. 

[505] a) Time bar 

[506] The plaintiff's objections to the finding that the project was compatible with the 
Habitats Directive are not excluded. In its letter of objection of 29 May 2007, which 
was received in due form and time, it clearly addresses the fact that the plaintiff was 
concerned on the one hand with the negative effects on protected habitats of the 
River Lippe by the wastewater discharge and on the other hand with the negative 
effects resulting from the air pollutant emissions. The only examination carried out in 
the present case, the Habitats Directive preliminary examination (screening), which 
produced the result, untenable from a nature conservation point of view - as the 
defendant and the joined party now no longer call into question - that there was no 
need for an assessment of the implications for the site, did not impose an obligation 
on the plaintiff to submit further substantiation of its view that the implications for the 
site had been incorrectly assessed. The Habitats Directive preliminary examination 
submitted in the preliminary determination proceedings gave no occasion for a more 
detailed critical consideration. It proceeded on a false basis; the maximum limits for 
emissions in each case were not determined, and the effects of other projects were 
not examined. The plaintiff was therefore correct in its submission that the Habitats 
Directive preliminary examination presented contains no reference to material 
aspects of the investigation and that the objectively necessary investigation of the 
implications for the site was not conducted. 

[507] b) Subsequent performance of the assessment of the implications for the 
site 

[508] The judicial review of the finding reached in the preliminary determination that 
the project was compatible with the Habitats Directive is not restricted to the - 
inadequate - Habitats Directive preliminary examination originally submitted in the 
preliminary determination proceedings and to the documents on this submitted 
together with the environmental impact investigation. On the contrary: the 
investigation of the implications for the site of October 2010 subsequently submitted 
in the proceedings on the 6th partial licence and the supplementary opinions 
submitted in the court action must be taken into account. Exceptionally, it was 
possible to cure the error by subsequently preparing an investigation of the 
implications for the site (aa). Nor does the subsequent assessment of the 
implications for the site suffer from a (repeated) procedural error (bb). 

[509] aa) Exceptionally, it was possible to perform the assessment of the implications 
for the site subsequently during the court action in the circumstances of the present 
case. 

[510] Insofar as the assessment of the implications for the site, over and above 
substantive requirements, is procedural in nature, this follows from an application 
with the necessary modifications of section 45 (1) and (2) of the North Rhine-
Westphalia Administrative Procedure Act (Verwaltungsverfahrensgesetz für das Land 
Nordrhein-Westfalen - VwVfG NRW) and of section 4 (1) UmwRG. Under section 45 
(1) VwVfG NRW, a violation of procedural or formal requirements which does not 
make the administrative act void under section 44 VwVfG NRW is irrelevant if the 
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procedural requirements set out in nos. 1 to 5 are subsequently satisfied. Under 
section 45 (2) VwVfG NRW, acts under subsection (1) nos. 2 to 5 may be 
subsequently performed up to the completion of the first instance of administrative 
court proceedings. There is no reference to the subsequent performance of an 
assessment of the implications for the site in section 45 (1) VwVfG NRW. However, 
the provision may be applied with the necessary modifications to other procedural 
requirements. Other procedural acts than those named in subsection (1) may be 
performed subsequently up to the completion of the first instance of the 
administrative court proceedings if and insofar as the purpose pursued by the 
procedural requirements can be achieved within the administrative court 
proceedings, that is without a (judicial) annulment of the administrative decision or at 
all events a finding that the administrative decision cannot be carried out. 

[511] [..] 

[512] This may exceptionally be the case for the assessment of the implications for 
the site. This is also supported by section 4 (1) sentence 1 no. 1 UmwRG. Under this 
provision, if the necessary environmental impact assessment has not been carried 
out, the annulment of the licensing decision may be required only if the 
environmental impact assessment has not been subsequently performed. In the 
legislature's statement of purpose of the Act, there is an express reference to the 
possibility stated in section 4 (1) sentence 2 half-sentence 2 UmwRG that the court 
action should be suspended in order that the competent authority can subsequently 
perform a necessary assessment, and inter alia section 45 (2) VwVfG is referred to 
as a possible legal basis for the cure. 

[513] [..] 

[514] It is true that section 4 (1) sentence 1 no. 1 UmwRG does not directly apply to 
the present fact situation. For an environmental impact assessment was carried out 
here; however, if it lacks the necessary findings on the compatibility of the site with 
the Habitats Directive, an environmental impact assessment which is intended to 
cover all environmental effects is defective. 

[515] [..] 

[516] Where an environmental impact assessment has been carried out but was 
defective, it is all the more appropriate to consider subsequently performing the 
defective part in the form of a correct assessment. 

[517] Nor is it ruled out in advance that the purpose pursued by the procedural 
requirement can be attained. However, the assessment of the implications for the site 
must in principle be carried out before licensing and thus before the project is carried 
out (Article 6 para. 3 Habitats Directive). This is general an argument against 
suspending the court action in order to make it possible for a missing assessment of 
the implications for the site to be carried out subsequently. The objective of the 
Directive may not be circumvented by the judicial procedure. A subsequent 
performance of the assessment of the implications for the site during the court action 
will therefore only be possible where there are special circumstances. 

[518] In the present case, there were such special circumstances, which suggest that 
it may be justified to take account of the subsequently performed assessment of the 
implications for the site. The Senate did not suspend the court action in order to 
make it possible for the assessment of the implications for the site to be performed 
subsequently, but in order to apply to the CJEU for an interpretation of EU law in a 
preliminary decision. In this configuration it was advisable to make use of the period 
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of over two years of the reference to the CJEU for a preliminary ruling to perform the 
assessment of the implications for the site, the lack of which had been criticised by 
the Senate, including participation of the public. 

[519] It is still possible for the assessment of the implications for the site to fulfil its 
purpose in the present proceedings, because the licensing proceedings are not yet 
completed. The subsequent performance of the assessment of the implications for 
the site before it is licensed for commissioning, at all events in the case of a project 
which will only cause detrimental effects on special areas of conservation - as here - 
when operation commences ensures that the objective of Article 6 para. 1 Habitats 
Directive can be attained. 

[520] The danger that the assessment of the implications for the site might not be 
carried out impartially is countered by the judicial monitoring of the assessment of the 
implications for the site in the administrative court proceedings which are already 
pending. Whether the assessment of the implications for the site complies with the 
legal requirements is subject to comprehensive judicial monitoring; unlike the 
environmental impact assessment, the assessment of the implications for the site has 
not merely procedural significance, but in particular also a substantive legal function, 
which is subject to comprehensive judicial review. Until the decision on environmental 
impact control is unappealable, the project developer does not yet have a secured 
legal position. In particular, the operating licence has yet to be granted. 

[521] [..] [540] 

[541] bb) Admittedly, in order to cure the defects of the assessment of the 
implications for the site which were originally present in the preliminary determination, 
it was necessary for the public to be involved once more. In the case of projects 
requiring an EIA which also require public involvement, the involvement of the public 
is also required for the assessment of the implications for the site (Article 6 para. 3 
Habitats Directive; section 9 UVPG). 

[542] [..]543] This did indeed take place in connection with the proceedings for the 
6th partial licence, which in this respect - that is, with regard to the implications for the 
site under the Habitats Directive - serves merely as a kind of piggyback procedure. 
[..] 

[544] [..] [684] 

[685] d) Subsumption 

[686] Proceeding from these criteria, it cannot at present be established that the coal-
fired power plant planned by the joined party is compatible with the protective 
purposes of the Natura 2000 sites in the area affected on the basis of the 
investigation of the implications for the site submitted. 

[687] The documents submitted by the joined party do show that the air pollutant 
emissions of the project will cause no significant impairment to the terrestrial habitats 
of the Lippe river meadows; however, this does not apply to the protected area 
"Woods near Cappenberg". 

[688] [..] [772] 

[773] (7) Proceeding from the fact that at present the adverse effect on the protected 
area is expected to be substantial, the project, as set out above, may only be 
licensed after a deviating decision, whose grounds must be stated separately, of the 
licensing authority under Article 6 para. 4 Habitats Directive. In this weighing of 
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interests, it must be considered not only whether the project is necessary for 
compelling reasons of overriding public interest, but also whether there are 
acceptable alternatives. Such a deviating examination has not yet been made. Its 
result is completely open and incapable of assessment by the court, particularly since 
here too a habitat to be treated as a priority is affected by substantial adverse effects, 
which may make it necessary for the Commission to take part in the deviating 
decision. 

[774] II. First partial licence 

[775] It follows from the above grounds that the 1st partial licence is also unlawful. 

[776] Under section 8 sentence 1 no. 3 BImSchG, the grant of a partial licence 
requires inter alia that the construction and the operation of the whole installation are 
not prevented by any insuperable obstacles to licensing. In the present case this 
cannot at present be confirmed with regard to the nature conservation law 
requirements which follow from the Habitats Directive and on which the plaintiff as a 
nature conservation association is entitled to rely. 

[777] [..] [779] 


