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. Introduction

1. On 13 May 2008, the Spanish non-governmentarorgtion (NGO) Association
for Environmental JusticeAGociacion para la Justicia AmbientdAJA)) submitted a
communication to the Compliance Committee on beb#litself and the Association of
Senda de Granada Oesfeighbours (hereinafter collectively the communt}A alleging
non-compliance by Spain with article 4, paragrapér8icle 6, paragraphs 1 (a), 2 (a), 2 (b),
4 and 6, and article 9, paragraphs 2, 3, 4, an@f5the Aarhus Convention. The
communicant included supporting documents as arsnexide communication.

2. The communicant first alleges that responsesinformation requests were
excessively delayed and argues that by imposingeafér environmental information
related to decision-making on a residential develept project in the city of Murcia,
Spain, the Party concerned failed to comply wittickr 4, paragraph 8, and article 6,
paragraph 6, of the Convention.

3. The communicant next alleges that proper pyididicipation was not provided for
in the context of the decision-making processexewnring the land use planning for and
the implementation of the urbanization project iresidential area, and also concerning the
decision of the City of Murcia to allocate spedmhd for that purpose. This constitutes,
according to the communicant, failure of the Pamtyicerned to comply with article 6,
paragraphs 1 (a), 2 (a), 2 (b) and 4, of the Cotimen

4, The communicant finally claims that the Partywagrned was in non-compliance

with article 9 of the Convention. It alleges thhetrefusal by the courts to suspend
administrative decisions that lacked an environdeimipact assessment (EIA), as well as
the length of the related judicial review procedwere not in compliance with article 9,

paragraph 4. The communicant furthermore claimsithposing high court costs on a non-
profit organization, while there were no assistangechanisms available to offset such
costs, constituted a failure by the Party concerteedomply with the requirements of

article 9, paragraphs 2, 3, 4 and 5.

5. On 6 June 2008, the Committee notified the Rastcerned, through the designated
national focal point, that it would make a prelirip determination on the admissibility of
the case at the Committee’s twentieth meeting (8318 2008) in Riga, Latvia, and
invited the Party concerned to attend the schedtikiission. No reply was received from
the Party concerned. At its twentieth meeting, @menmittee determined on a preliminary
basis that the communication was admissible. & egjuested the communicant to present
some clarifications and additional information, particular regarding the timing of the
events referred to in the communication and theofisiomestic remedies. The clarification
was sent by the communicant to the secretariaBohugyust 2008.

6. The communication was officially forwarded byetlsecretariat to the Party
concerned, through its designated national focéhtp@n 7 August 2008, asking for a
response within five months. No reply was receifeam the Party concerned. On
12 January 2009, the secretariat notified the Pestycerned that the Committee would
discuss the communication at its twenty-third nmege(31 March—3 April 2009) and invited

According to the communication (paragraph 25)tbshe facts refer to the actions by AJA or the
Assaociation ofSenda de Granada Oedteighbours. The Committee does not make a dighimén

its findings between the AJA and the AssociatioSenda de Granada Oedteighbours and treats
them collectively as the communicant.
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the Party concerned to send its representative tslet meeting. No reply was received from
the Party concerned.

7. The Committee discussed the communication atienty-third meeting with the
participation of representatives of the communicantthe same meeting, the Committee
confirmed the admissibility of the communicatiomeTParty concerned did not respond to
the invitation to participate in the meeting andswaat represented at it.

8. On 25 June 2009, the Party concerned sent cotarimetihe form of a “report” in the
Spanish language; and on 29 June 2009, one dayeb#fe Committee’s twenty-fourth
meeting (30 June—3 July 2009), it provided the Bhdranslation of the report (hereinafter
the 25 June 2009 report). The report was forwatdede communicant the same day that it
was received and the communicant responded toeghatron 1 July 2009. In spite of the
very late arrival of the comments by the Party esned, the Committee decided to take
them into account, to the extent possible, bec#uaeknowledged that this was the first
time that the Party concerned had provided subsgcbmments on the case.

9. On 23 September 2009, the communicant submitietitional information to the
Committee, with regard to a Decision of the Con$itihal Court of Spain of 9 September
20009.

10 In accordance with paragraph 34 of the annadetision |/7 of the Meeting of the
Parties to the Convention on Access to InformatiBaoblic Participation in Decision-
making and Access to Justice in Environmental Mstt@Aarhus Convention), the
Committee prepared draft findings and recommendsatet its twenty-fourth and twenty-
fifth meetings (30 June-3 July and 22-25 Septen@®)9, respectively). These were
forwarded to the Party concerned and the communioanl3 November 2009 with an
invitation to provide comments, if any, by 4 DecesmB009.

11. The Party concerned and the communicant prdvatenments on 11 December
2009. The Party concerned provided additional r&mamn 15 December 2009 and the
communicant on 17 December 2009.

12. At its twenty-sixth meeting (15-18 December @0@he Committee completed the
preparation of its findings in closed session, igkaccount of the comments received.
Further to the letter of the Party concerned ddt8dJanuary 2010 expressing Spain’s
agreement that the Committee’s recommendations dvenhance the application of the
Convention in Spain, the Committee used its ele@tralecision-making procedure to
finalize and adopt its findings, and agreed thaytBhould be published as an official
document? It requested the secretariat to send the findiagee Party concerned and the
communicant.

Summary of the facts, evidence, and issugs

Chronology of plans, projects and lawsuits

13.  In February 2003, a private compahyyen FuturgFuture Youth), made a proposal
to the Murcia City Council to start negotiations the development of a residential area
near the city of Murcia covering 92,000 square mset® construct houses for young

The document was subsequently published as addetalthe report of the Committee’s twenty-
sixth meeting.

This section summarizes only the main facts, evideand issues considered to be relevant to the
guestion of compliance, as presented to and carsidey the Committee.
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families. The proposal also envisaged the conafusfan agreement between the company
and the Murcia City Council to enable urbanizatgrthe land concerned near the city of
Murcia. The proposed agreement included an obbigator the City Council to take the
steps necessary to reclassify part of the landyevtiee houses would be constructed, from
“non-residential” to “residential”.

14.  In July 2003, the Murcia City Council approubd agreement and later the regional
government also approved it. On 8 October 2003, Gbevenio de modificacion del
planeamiento urbanistico para desarrollar actuaasn de vivienda protegidgor
Agreement for the modification of the urban plamniior the development of apartment
buildings) was signed by the Autonomous Communify tihe Region of Murcia
(Comunidad Autonoma de la Region de Murciepresented by its adviser in charge of
Public Works, Housing, and Transportation; by thiy Council of Murcia Ayuntamiento
de Murcig, represented by its Mayor; and by the compdoyen Futura(Sociedad
Cooperativa Limitada Joven Futurarepresented by its president. On 24 October 20@3
agreement was published in tBéficial Journal of the Murcia RegichAmong others, the
agreement included the following legal obligatiolts the City Council: to adopt a
modification to the urban plan, to reclassify adadlotment of 110,000 square meters and
to approve a project for the urbanization of theaarThe agreement also committed the
regional government to approve the planning steps ta incorporate the area into the
building zone (“City General Plan”) of the city durcia. The land would become the
property ofJoven Futurdgor the construction of approximately 733 aparttaen

15.  As mentioned above, at the time of the conclusif the agreement, the land in
guestion was classified as non-residential by thech City General Plan, last revised on
31 January 2001. This latest revision of the Cign€ral Plan had been subject to an EIA
before its adoption, as required by national antbfgean Community (EC) law. The EIA
verified the historical, cultural, environmentatientific and archaeological values of the
land, in order to classify some of it as non-resti@dg. Such non-residential land is subject
to a special protection regime that is incompatitld urbanization.

16. The land allotments allocated for the projeet lacated within the area éfuerta
Tradicional (traditional garden). Those allotments were urgpegcial protection under the
City General Plan and were classified as non-resiglebecause their conservation was
considered to be essential for the quality of t@renment of the metropolitan area of the
valley.

17.  In May 2004, the Urbanization Unit of the mupadity submitted to the City
Council a formal draft “Modification” to the City &eral Plan for the new residential zone,
known as ZM-Ed3,Espinardg accompanied by a document called “Environmental
Accident Study”, developed by the company, and loyadt EIA study for the creation of
the urban zone ZM-EdEspinardo The last of these documents followed the requérms
stipulated in Spanish legislation to develop an EbA modifications introduced on city
plans. The Environmental Accident Study claimed tthhe land proposed for
reclassification “has no special significance gmalen”.

18. On 24 June 2004, the Murcia City Council dedide initiate the procedure
regarding Modification No. 50 to the City Generdhr for the establishment of the
residential zone ZM-Ed3spinardo The notice was published on 22 July 2004 in the
Murcia Region Official Journa&nd set one month for public comments.

4 Boletin Oficial de la Regién de Murgitlimero: 247, Viernes, 24 de octubre de 20037232,
published on the Internet at:
http://www.carm.es/borm/documento;jsessionid=B4CAXES85C1C6B48BA94983254CC7?0bj=b
0l&id=15069 (last accessed on 14 September 2009).
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19. Despite the existence of the draft EIA studyl@urban zone ZM-Ed3 submitted in
May 2004, on 24 September 2004 the EnvironmentalliQuOffice adopted a resolution
saying that no EIA was needed for the proposed fication of the City General Plan. The
resolution was based on a decision taken at ama@xinary session of the EIA
Commission on 23 September 2004, which stipulatedl the land allotments in question
should “abandon their non-urbanizable” conditiorcdaese of their low agricultural and
environmental values as well as low profitabiliihe same rationale had been stated in
2003 in the agreement signed by the City of Muacid the regional government.

20.  On 28 April 2005, the City Council adopted Muaadition No. 50 to the City General
Plan, reclassifying the land in question as “resid#’ and allowing higher density of
construction than in the draft decision of 24 J2084. Final approval of Modification
No. 50 by the regional authority followed on 24 005 on the condition that several
deficiencies would be corrected by the City Counclin 20 October 2005, the
communicant filed an administrative lawsuit seekjadicial review of the approval and
requesting interim injunctive relief. The request fnterim injunctive relief was denied.
According to information provided by the communicam 28 August 2008, it was
expected that it would take at least two more yéarshe Court to issue a decision on the
merits.

21.  Inthe meantime, the procedure for the adopifadhe Land Allotment Plan ZA-Ed3
(“Plan Parcial) setting out details for the future developmentthe area (residential
construction) was initiated on 11 May 2005. On 2BHgéAst 2005, the proposal was
published in theéOfficial Journal providing one month for the public to submit coemts.
The Land Allotment Plan ZA-Ed3 was approved on ZWéinber 2005. On 26 February
2006, the communicant filed an administrative latvseeking judicial review of the
approval of the Land Allotment Plan ZA-Ed 3 anduesting interim injunctive relief. The
request for interim injunctive relief was deniecccarding to information provided by the
communicant on 28 August 2008, it was expectedithabuld take at least three years for
the Court to issue a decision on the merits.

22.  Meanwhile, on 7 December 2005, the city indthtthe process to approve the
construction project with the official name Urbaatibn Project UA1 of the Land
Allotment Plan ZA-Ed3. It published the official thwe of the proposal in th©fficial
Journal on 22 December 2005 and a public commenting pesfd@D days was provided.
During this period the public could access the filensisting of about 1,000 pages,
containing plans related to the construction ob@Bdings.

23.  The Urbanization Project UA1 was approved bgsolution of the City Council on
5 April 2006. Information about the approval wasblshed in theOfficial Journal on

3 May 2006. No EIA study was conducted for thisj@gcbapproval. On 3 July 2006, the
communicant filed an administrative lawsuit seeljudjcial review of the approval of the
Urbanization Project UAL1 and requesting interinuirgtive relief. The request for interim
injunctive relief was refused. According to infortiea provided by the communicant on
28 August 2008, it was expected that it would takkeast one additional year for the Court
to issue a decision on the merits.

24. Apart from the aforementioned administrativevdaits, the communicant also
initiated a procedure at the Constitutional Courd @ number of criminal proceedings
relating to breach of official duties. On 15 Sepbem2009, the Constitutional Court of
Spain rejected the communicant's appeal on proakdpounds that no constitutional
issues were raised.



ECE/MP.PP/C.1/2009/8/Add.1

Access to information — costs and response deatds

25.  Since 2004, the communicant filed several retguBor information concerning the
agreement between the Murcia City Council daden FuturaThe requests were based on
Spanish legislation granting access to environnheimtormation. In particular, the
communicant refers to two requests, one in 200%hemroposal for Modification No. 50,
and one in 2006 on the Urbanization Project UAlhaf Land Allotment Plan ZA-Ed3,
briefly described below. The communicant includegrting documents to demonstrate
that in one instance the City imposed a charge2dd=per page as a condition to provide
copies of documents.

26. On 17 February 2005, the communicant requeategss to the administrative
records involving the proposed Modification No. 8&mely a copy of the adaptation of the
City General Plan, which included the proposal Kodification No. 50, as well as

documents related to studies and official repoftshe Murcia City Council and other

relevant authorities. The request was reiterated2dnJune 2005. According to the
communicant, access was granted on 28 June 20@%Mstlfour months after the

submission of the request and only after the chafgg67.68 for approximately 30 pages
had been paid. The information was released afteeapproval of the Modification No. 50
to the 2001 Murcia City General Plan had alreadynbeoncluded in April 2005.

27.  On 29 September 2006, the communicant subrnattedjuest for information to the
Urban Planning Department for the documentationatirey to the construction
authorization, including the construction projg@h 19 December 2006, the representative
of the communicant received a telephone call frbmduthorities asking him to appear in
person and answer some questions with regard toetheest. On 26 December 2006, the
said representative appeared at the offices obthan Planning Department. On 2 March
2007, the communicant repeated its request; on @iMand 27 March 2007, members of
the communicant appeared in person at the offi€akeoauthority, but the file was not
available. On 30 March 2007, access to some oinfleemation was granted and access to
review the files was granted on 17 April 2007, adtrgeven months after the submission of
the initial request. However, not all relevant imf@ation requested by the communicant had
been reproduced. The Department copied 34 pagesfdbée 600-page file and requested
the communicant to pay a total charge of €68 (orp€2 page). Also, the information
provided did not include copies of 10 plans (anitiithl €65.10 per plan was necessary).
The communicant decided it could not afford to gas required amount of approximately
€1,200 for the entire file and requested the aitthtw provide the information in electronic
format (CD-ROM), which would cost €13. The locattzarity rejected the communicant’s
request to obtain the information in electronicnfiat on a CD-ROM and, according to the
communicant, it did not provide any reasons.

28. Inits 25 June 2009 report to the Committee,Rarty concerned did not specifically
address the above facts but generally rejectedjadltns about access to information,
saying that “at no time was any impediment or restn placed on access by this
association or any other interested party to thesidos requested, saving the possible

Annexes 3 and 4 to the communication. Relatingriaex 4, the tariff in force during 2008 was
implemented by City Council agreement of 25 Oct@@97 (published in thilurcia Regional
Official Bulletinon 24 DecembeR007); the charge of €2.05 per page is establiéesl
http://www.carm.es/borm/documento?obj=anu&id=33Q184t accessed on 14 March 2009). The
tariff in force during 2007 was published in tieircia Regional Official Bulletirof 22 December
2006; the charge of €2 per page was establishedicdimmunicant complains about it also, for
instance in annex 3 of the clarification (see
http://www.carm.es/borm/documento?obj=anu&id=3096&5t accessed on 14 March 2009).
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limitations imposed by the complicated handlingogass undergone by the respective files
[...]"

29. The communicant considers the charge of €2e0%age to exceed the “reasonable
amount” under article 4, paragraph 8, of the Cotiganand the refusal to provide the

information in the form requested (CD-ROM) as canjrto article 4, paragraph 1 (b). The

Party concerned in its 25 June 2009 report maistdiat the existing scheme for fees is in
compliance with article 4, paragraph 8, of the Gartion authorizing each party to charge
a “reasonable amount” for supplying informationjtsview the fee schedule constitutes a
“reasonable amount” and is further supported bye@momic study conducted before the
adoption of the scheme. The Party concerned infdrthe Committee, however, that the

“Murcia City Council Planning Department has comesell it appropriate to submit the

question to the Municipal Tax Office so that it mangsent a review of the amount of the
fee in question with a view to the coming budgetgegr or so that is may set a new fee for
the cases of the issue of copies of documents dubj¢he Aarhus Convention.”

30. The communicant, in its comments on the viefwh® Party concerned cited above
maintains that by setting a fee of €2.15 (accordimghe 2009 fees chart) for copies of
information contained in a planning process, whenMurcia Council had set fees of €0.15
for copies of information relating to many othee@s and when copies could be ordered in
a shop for €0.03 per page, the Party concerneddatito avoid access to information and
public participation. Furthermore, the communicalfeges that the additional provision of
Act 27/2006 of 18 July 2006 regulating the rightsaccess to environmental information,
public participation, and access to justice in sgwinental matters was not applied and
copies of documents up to 20 pages were not prdvilee of charge. Also, the
communicant informs the Committee that the commaumtis repeated requests to receive
the information in electronic form were constanggored.

Public participation

31. Arguments are made concerning compliance with Convention of procedures
related to:

(@)  The agreement between the Murcia City Coumadldoven Futuran 2003;

(b)  The screening decision of the Environmental [Qu®ffice in September
2004,

(c) The approval of Modification No. 50 to the MizrcCity General Plan in
April 2005;

(d)  The approval of the Land Allotment Plan ZA-Ed3November 2005;

(e)  The approval of the Urbanization Project UAltleé Land Allotment Plan
ZA-Ed3 in April 2006.

32.  The communicant maintains that the three agdsawmentioned above under letters
(c), (d) and (e) have “a permitting nature” in tela to projects covered by article 6 of the
Aarhus Convention. Moreover, according to the comicant, applicable Spanish laws
require the carrying out of an EIA procedure fdrthé steps; hence these three approvals
fall within the ambit of paragraph 20 of the annér the Convention and therefore under
article 6, paragraph 1 (a), or alternatively witttie ambit of article 6, paragraph 1 (b).

33. Furthermore, the communicant maintains that 28863 agreement between the
Murcia City Council andJoven Futura(under subpara. 31 (a) above), as well as the
screening decision (under subpara. 31 (b) aboeeparts of the decision-making process



ECE/MP.PP/C.1/2009/8/Add.1

leading to approval of the Modification No. 50 toeetMurcia City General Plan, and
therefore they both also fall within the ambit dficle 6.

34. The Party concerned, in its 25 June 2009 refworthe Committee, generally
guestions the application of article 6 to the abgvecesses, but does not specifically
address the allegations of the communicant.

Public participation and Environmental Impact Assessment

35. The communicant maintains that early and effectpublic participation in
environmental decision-making in Spain can happdy through EIA legislation, because
of the procedures available and because “if norenmiental study is made, the public
cannot have access to reports and other documeaksaéng environmental and health
risks, which would enable the public to develop argress its own science-based opinion
on the issue”.

36.  None of the approvals of the acts mentionegghiragraph 31 (c), (d), and (e) above
were subjected to EIA procedures, which, accordingthe communicant, was in
contravention of the applicable laws. The screemiegsion that an EIA for Modification
No. 50 was not necessary was taken through an tgmey” procedure and did not provide
for public participation. Given the role of the EIA providing information for decision-
making (para. 35 above), the screening decisioricquire an EIA limited, according to
the communicant, the effectiveness of public pgoditon. The communicant challenged
the screening decision in court for lack of impaity and lack of sufficient legal and
scientific arguments. The communicant argues that $creening decision related to
Modification No. 50 was not in compliance with thequirement set out in article 6,
paragraph 1 (a) of the Convention.

37. The Party concerned, in its 25 June 2009 rdépdite Committee, maintains that, as
confirmed by the courts, all screening procedu@splied with the applicable laws and
that the particular features of the planned adtisitid not necessitate the carrying out of an
EIA.

Informing the public (notification) under article 6, paragraph 2

38.  According to the communicant, the public wasinformed about plans to develop
and sign the agreement between the City of Muroid the developedoven Futurain
2003. The public was informed about the conclusibithe agreement between the City
Council and the developer through its publicatiorhie Official Journal of Murcia Region
in October 2003, after the agreement had been e€adfhe communicant also points out
that the Murcia City Council Department releasefdrimation about Modification No. 50
to the 2001 Murcia City General Plan only after #pproval had taken place in 2005. As a
result, according to the communicant, the publluding the owners of plots of land
affected by the construction, were not properlyoinfed of the decision-making on
Modification No. 50, as required by article 6, mraph 2, of the Convention and did not
have any opportunity to participate

39.  The communicant further maintains that thetdtagision on Modification No. 50 to
the 2001 City General Plan underwent major charige2004 at the request of the
developer, after the public comment period hadedpsnd that the final approval took
place in 2005 without a new opportunity for the fputzoncerned to comment on the
changes. Specifically, the public was not infornaddut the change in the decision on the
density of construction that took place after tlesing of the public comment period. Thus,
the communicant alleges that in relation to Modificn No. 50, the public concerned was
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not informed in an adequate, timely and effectivenmer of the proposed activity and the
application on which a decision would be taken ahthe nature of the possible decision,
as required by article 6, paragraphs 2 (a) and,2€bpectively.

40. The Party concerned, in its 25 June 2009 refmrthe Committee, does not
specifically address the above allegations and taiais that all planning procedures
complied with the applicable laws.

Reasonable time frames for participation under aticle 6, paragraph 3

41.  The procedure for the approval of Land Allotimelan ZA-Ed 3 was initiated on 11
May 2005. On 25 August 2005, the proposal concgrhand Allotment Plan ZA-Ed 3 was
published in theDfficial Journal providing one month for the public to submit conmise
The communicant alleges that, given that the contimgiperiod started during the summer
holiday season, and considering the time necessasyudy the proposal and to prepare
sound comments on it, one month was an unreasosably time frame for the public to
effectively take part in the decision-making praces

42.  The procedure for the approval of the Urbaipaproject UAL of Land Allotment
Plan ZA-Ed3 was initiated on 7 December 2005. Toca was published in thefficial
Journal on 22 December 2005, and a period of 20 days wasgded for the public to
access the file containing all relevant informateomd to submit comments. The relevant
information consisted of more than 1,000 pages amumber of plans related to the
construction of 23 buildings containing 1,390 apemts. Obtaining a full copy of the file
took several days. Given that the comment periadtesd during the Christmas holiday
season and considering the size and content ofiltheas well as the time necessary to
study it and to prepare sound comments, the congaonialleges that 20 days was an
unreasonably short time frame for the public tarifermed and participate effectively in
the decision-making process, and that this conetita failure by the Party concerned to
comply with article 6, paragraph 3.

43. The Party concerned, in its 25 June 2009 rdpdiie Committee, does not address
specifically the above allegations and maintairat #il planning procedures complied with
the applicable laws.

Early public participation when all options are goen — article 6,
paragraph 4

44.  According to the communicant, all decisionsetakvith regard to the whole project
were triggered from the agreement between the Gatyncil andJoven FuturaThe public
was informed about the conclusion of the agreentsnthe City Council through its
publication in theOfficial Journal of Murcia Regior{para. 38 above). According to the
communicant, public participation opportunities eaat a time when the city of Murcia
had already assumed legal obligations towards #neeldper as to land and project
decisions; thus, public participation was not pded at a time when all options were open
and effective public participation could take plaaad this constituted a failure to comply
with article 6, paragraph 4, of the Convention.

45. The Party concerned, in its 25 June 2009 refmrthe Committee, does not
specifically address the above allegations and rgdgemaintains that all planning
procedures complied with the applicable laws.
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Information to be made available — article 6, paagraph 6

46. On 17 February 2005, the communicant requesteess to a number of documents
because, in its view, these records were necedsarjts participation in subsequent

processes (see paras. 25-30), and access wasdgramt@8 June 2005. In addition,

according to the communicant, it had requested mhects related to the decision-making
process (at various stages the requests weredétatand decisions or project decisions),
and the City Council of Murcia imposed a charge€gf05 per page for copying. The

communicant claims that these instances amount failae of the Party concerned to

comply with article 6, paragraph 6.

47.  The Party concerned, in its 25 June 2009 refmrthe Committee, does not
specifically address the above allegations and rgdpemaintains that all planning
procedures complied with the applicable laws.

Due account taken of the outcome of the public pacipation —
article 6, paragraph 8

48.  From the start of the procedure regarding Mcalion No. 50 in 2004, the
communicant claims that various affected persongfiew the City Council about their
concerns; over 2,000 people expressed their disagret with the proposed reclassification
of land, including owners of land and houses. lditaah, the communicant made numerous
comments relating to the following key issues: #ifisence of an EIA; the legality of the
agreement between the City Council dogen Futurgsince neither was owner of the land
subject to reclassification); and the landscape andironmental values of the land
protected by the City General Plan. According ® tommunicant, these comments were
never answered or acknowledged by the City Couilitié final approval of Modification
No. 50 was made on 24 June 2005 by the regionhbstit on the condition that several
deficiencies would be corrected by the City Countiile Modification was published in the
Official Journaland specifically required that the City Councildmrrect the deficiencies.
Until now, according to the communicant, the Cityu@cil has not corrected the identified
deficiencies, as requested by the regional authdior the approval to become effective.
Nevertheless, the Land Allotment Plan and the Udadion Project went forward and were
subsequently approved, and the urbanization prigewarly complete.

49.  With regard to the procedure related to LantbtAlent Plan ZA-Ed3, in 2005,
although the procedure was at the end of the sunmoleday season, about 500 affected
people submitted comments. Yet, according to thangonicant, the comments were not
duly taken into account, despite the fact that mamdyviduals identified infringement of
the requirements set by national law. Commentsnesdeto the following key issues: that
Modification No. 50 to the Murcia City General Plsimould not yet be considered effective
due to the fact that the conditions imposed by rdgional authority had not been duly
fulfilled; the failure to conduct an EIA; that tipeoposed density of buildings exceeded the
limit allowance set by law; that not enough land haen set aside for public facilities; the
lack of green areas and parks; and the lack of uneagrotecting against noise. Concerned
members of the public also denounced the factltical authorities had failed to consider a
report issued by the Water Authority stating thegtre would be insufficient water resources
to supply the 1,974 apartments to be built andcizihg the potential effect on and
destruction of ancient water infrastructures lodatethe urbanization zone. Final approval
was nevertheless issued on 24 November 2005, gimalty planned in the agreement of
2003.

50. With regard to the procedure related to theaditation Project UA1l of Land
Allotment Plan ZA-Ed3, although the public commemtriod was during the Christmas
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holiday season and a period of only 20 days wasiged for the public to access the file
containing all relevant information and to subnatrenents, a number of people did submit
comments. However, all the comments, accordingeéacommunicant, were ignored by the
public authority even though the comments iderdifisevere breaches of legal
requirements, including the failure to conduct abA Eand the argument that the
modification of the Murcia City General Plan wag effective. The final approval of the
Urbanization Project UAL took place on 5 April 200&s originally planned in the
agreement of 2003, and was published inQffecial Journalon 3 May 2006.

51. The communicant alleges that by failing to tak® account any of the concerns
raised in the comments submitted by the communiaadtthe affected neighbours in any
of the public participation procedures, the decisimaking authorities failed to comply
with article 6, paragraph 8, of the Convention. Public, through the communicant, had
sought relief by lodging administrative appeals #meh administrative lawsuits. Some of
the administrative appeals failed because the &ti#soconsidered they were submitted
after the set deadline, although the communicasdagitees with the method adopted by the
authorities to calculate the appeal time.

52.  The Party concerned, in its 25 June 2009 refiorthe Committee, does not
specifically address the above allegations andil@mdy mentioned, generally maintains
that all planning procedures complied with the agille laws.

Access to justice, financial barriers and remede

53. The decision by the Administrative Proceedir@surt on the appeal by the
communicant against the denial of precautionarysmess required that all the costs be
covered by the plaintiff, i.e., the communicanteTdosts were €2,148, mostly covering the
fees for the lawyers of the City Council. The conmicant asserts that the costs imposed in
just one of the court proceedings of the appeltatert were equal to the full monthly
budget of a local family or three monthly budgefsacsingle person in Murcia; it also
asserts that no State assistance mechanisms weribabdy for members of the
communicant. Criminal proceeding No. 4444/2006 witsated by a complaint submitted
in 2006 by the communicant before the Murcia Magists Court. The complaint asserted
the application of article 404 of the Criminal Code wilful breach of official duty for
failure to afford due protection of archaeologicamains found within the boundaries of
the land affected by the urbanization project. Megistrate’s Court shelved the case and
imposed upon the communicant a “bond” (deposityiregnent of €60,000 in the event the
Court decides to take up the case.

54.  The Party concerned, in its 25 June 2009 repotthe Committee, does not agree
with the communicant’s allegations. It maintainsatthits Constitution and national
legislation guarantee the rights specified in tlaehis Convention. Specifically, article 119
of its Constitution “establishes that justice shmdlfree of charge when so disposed by the
law and, in any case, when evidence is shown &f dcesources to go to law”. Moreover,
the Spanish Law on Free Legal Assistance 1/199®dfanuary 1996 “guarantees the right
to free legal assistance recognized by the Cotistitudepending on the person’s economic
circumstances”. In the opinion of the Party coneédtrthese norms represent a guarantee of
the right to effective legal protection “much mdag-reaching and comprehensive than that
specified in generic terms in the precepts of thehis Convention [...]".

55.  The communicant claims that all of its requéstspreliminary suspension of the
decisions challenged (interim injunctive relief) reerejected, but in its view, even if a
request for suspension had been successful, thsiategranting the suspension would
have taken place after the initiation of constmetivorks. Specifically, in its judgment
(case 487/2005), the court refused to suspendebisidn on Modification No. 50, because

11
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A.

in its view it “[could not] have [an] irreversiblémpact on the environment since
Modification No. 50 does not grant directly thehtigo start development of the area and is
subject to future approval by other decisions”. T¢@mmunicant filed a lawsuit to
challenge the decision approving the constructioojept and requested the court to
suspend the decision, but, according to the comeaunhi the court refused to suspend the
decision because the environmental aspects haddgireeen considered in previous
decisions relating to the project, namely ModifiecatNo. 50 and the Land Allotment Plan,
and since neither of them were suspended by cdbese was not an adequate legal basis
to suspend the decision approving the construgtioject.

Use of domestic remedies

56. The communicant attempted to make use of theedtic remedies available by
initiating six judicial proceedings — three adminggive lawsuits, one constitutional
appeal, and two criminal complaints — to pursuerights under the Aarhus Convention
(see also paras. 20-24 and 53-55 above). All adtrative decisions — approving
Modification No. 50 to the City General Plan, theand Allotment Plan and the
Urbanization Project — had been challenged. Thenconicant also filed an administrative
complaint challenging the difficulties it encourgdrin exercising its right to access
information relating to the urbanization projcthe communicant argues that it decided
not to challenge the local copying fees beforecihrts, in order to save resources and use
them instead for its participation in the decisioaking process and its work to influence
decisions regarding the urbanization project. Thenmunicant also explained that the
community had found more effective ways to obtdie information requested from
representatives of the local opposition partiesp Wwad the right to obtain this information
without charge from the local government.

Consideration and evaluation by the Committee

Legal basis and scope of considerations

57.  The Convention was signed by Spain on 25 J@88,1ratified on 29 December
2004, published in th8panish Official Journabn 16 February 2005, and entered into force
for Spain on 29 March 2005. On 18 July 2006, theyPeoncerned adopted Act 27/2006
regulating the rights of access to environmentébrination, public participation, and
access to justice in environmental matters.

58.  Noting that some of the activities describethincommunication took place prior to
the Convention’s entry into force for Spain, then@uittee decides not to address acts or
omissions related to procedures leading to theemgeat between Murcia City Council and
Joven Futuran 2003 (para. 14 above), as well as the screaféogsion of 2004 (para. 19).

59.  With respect to Modification No. 50 to the CiGeneral Plan of April 2005
(para. 20) the Committee notes that, although titg Council approved Modification
No. 50 to the City General Plan in April 2005 ahe final approval was granted in June
2005, many significant events of the proceduretiredato Modification No. 50 took place
well before the entry into force of the Conventfon Spain. The procedure was initiated in
June 2004, the public notice and subsequent conimgeperiod started in August 2004 and
the screening decision was taken in September 200reover, the agreement between the

® Annexes 3 and 4 to the additional informationvjited by the communication on 28 August 2008.
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Murcia City Council andloven Futurahad already been concluded in 2003. Bearing the
above in mind, the Committee decides not to refiddmgs on these events.

60. The decision-making procedures concerning Laflidtment Plan ZA-Ed3 of
November 2005 (para. 21) and Urbanization Projekt df Land Allotment Plan ZA-Ed3
of April 2006 (para. 22), were both fully conductaftier entry into force of the Convention
for Spain, and thus all the requirements of thewgation are applicable.

61. The legal nature of the decisions mentionegaragraphs 59 and 60 above is not
clear enough for the Committee to determine whethey are subject to the requirements
of article 6 or article 7 of the Convention. Themes of the decisions could suggest that
they have the legal nature of plans subject telarf, although the name “project” of the

Urbanization Project UA1 suggests that this denisi@ay be subject to article 6. The Party
concerned denies that any of these decisions guipermitting decisions under article 6,

but fails to provide any explanation as to thegalenature.

62. The Committee has been confronted with singitablems and refers to its previous
findings where it stated that the Convention doatsestablish a precise boundary between
article 6-type decisions and article 7-type decisiovhen it determines how to categorize
the relevant decisions under the Convention (ECEM#R2006/2/Add.1, para. 28
(Armenia)), their labels under the domestic lawtloé Party concerned are not decisive
(ECE/MP.PP/2006/4/Add.2, para. 29 (Belgium)), lather the issue is determined on the
basis of the context, taking into account the legeffects of the decision
(ECE/MP.PP/2008/5/Add.6, para. 57 (Lithuania)).

63. In this case, the Committee recognizes th&treifit interpretations are possible and
decides, as it has previously done, to “focus omsé¢haspects of the case where the
obligations of the Party concerned are most clear-m this respect, [...] the public
participation requirements for decision-making on ativity covered by article 7 are a
subset of the public participation requirementsdecision-making on an activity covered
by article 6. Regardless of whether the decisiaescansidered to fall under article 6 or
article 7, the requirements of paragraphs 3, 4 &md article 6 apply. Since each of the
decisions is required to meet the public partiégratrequirements that are common to
article 6 and article 7, the Committee decides xan@ne the way in which those
requirements have or have not been met” (ECE/MRMH/4/Add.1, para. 70 (Albania)).

64. The Committee further notes that while no ElAgedure was carried out in either
of the approvals, the public was informed about deeision-making procedure and had
some opportunity to submit comments in relatioraficthree approvals. However, in the
case of the Urbanization Project UA1 of the Lantbthhent Plan ZA-Ed 3, the opportunity
was not effective, since it was provided during @feistmas holiday season (see para. 92
below).

65. The Committee regrets that it did not have apgortunity to discuss the matter

with both the communicant and the Party conceraad,that where the observations of the
Party concerned do not address specifically somth@fcommunicant’s allegations, the
Committee must rely mostly on the facts and evidepoovided by the communicant,

bearing in mind, however, that the Party concenved provided with the opportunity to

discuss the matter but chose not to do so.

66. The Committee takes note of information avddélaih the public domain that the
European Parliament recently criticized extensivbanization practices in Spain. The
resolution adopted by the European Parliament imcM&009 refers to the “frequently
excessive powers often given to town planners aopgrty developers by certain local
authorities” at the expense of communities andditizens who have their homes in the
area. The resolution calls for the suspension auidion of all new building projects which

13
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do not respect the environment or guarantee th# dfjownership and calls for adequate
compensation for those affected.

Substantive issues

Access to information in the form requested — airtle 4,
paragraph 1 (b)

67. The Convention requires in article 4, paragraphhat public authorities, when
responding to a request for environmental infororgtimake such information available in
the form requested, unless it is reasonable fompth#ic authority to make it available in
another form (in which case reasons shall be gigemaking it available in that form) or
the information is already public available in dvetform.

68. It is not disputed that the information reqeds{(see paras. 25-30 above) was
recognized as environmental information in the mmegof the Aarhus Convention. The
Party concerned denies any unlawful conduct inrsegg way, but has not provided any
specific explanation in relation to the situatioesdribed above; in particular, it does not
give either of the reasons envisaged in articeaiagraph 1 (b) (i) or (ii) for not providing
the information in the form requested.

69. The Party concerned, in its 25 June 2009 reptates that “sending of information
by electronic means is exempt from payment of #e.flt is not clear to the Committee
from this statement whether providing informatiam a CD-ROM is not considered under
Spanish law as “sending of information by electcomieans” and therefore whether
charging €13 for making information available i torm of a CD-ROM raises an issue of
compliance with article 4, paragraph 8. Howevee tommittee decides to focus its
attention only on the issue raised by the commumicahich is directly related to
compliance with article 4, paragraph 1 (b).

70. The Committee finds that by failing to ensurattthe public authority provided the
environmental information in the form requestedttie form of a CD-ROM at a cost of
€13, instead of paper copies of the documentatfd00 pages at a cost of €2.05 /page),
Spain failed to comply with article 4, paragraptb}, of the Convention.

Access to information within one month — article4, paragraph 2

71. The Committee notes that the request of 17 Ugepr2005 was made before the
entry into force of the Convention for Spain, bwtsanot addressed until three months after
the date the Convention entered into force on 29cM&005. The Committee decides
therefore to focus on the request of 29 Septem®@6 Zubmitted by the communicant to
the Urban Planning Department, for which accessgrasted on 17 April 2007.

72.  Article 4, paragraph 2, of the Convention reggithat environmental information be
made available as soon as possible and at the Veittén one month after the request has
been submitted. The volume and the complexity @& thformation may justify an

European Parliament resolution of 26 March 200¢henimpact of extensive urbanisation in Spain on
individual rights of European citizens, on the eamment and on the application of EU law, based
upon petitions received (2008/2248(INI)). Publisleecthe Internet at
http://www.europarl.europa.eu/sides/getDoc.do?ptbREP//TEXT+TA+P6-TA-2009-
0192+0+DOC+XML+VO0//EN&language=EN (last accessedbddctober 2009).
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extension of this period until up to two monthsathe request, in which case the applicant
should be accordingly informed.

73. The Committee notes that the first reactiothef authorities to the communicant’s
request took place on 19 December 2006, when ttieties called the communicant’s
representative to enquire about the request, althose months after the request had been
submitted and with the objective of seeking cladtfion about the formal position of the
person representing the communicant. The reactfothe® authorities constitutes non-
compliance with article 4, paragraph 2.

74.  The Committee further notes that informaticelit was provided only three to seven
months after the request for information had bedmrstted. The Committee notes that
article 4, paragraph 2, providing for an extensiehere justified by the volume and

complexity of the information, means that irrespectof the number of extensions, the
total time of all extensions provided cannot exceed months after the submission of the
request for environmental information. Upon lapdethis two-month period, the Party

concerned should either grant access to the regfléstormation or deny access on the
basis of the exceptions of article 4, paragraphs®4, of the Convention. Thus, the Party
concerned failed to comply with article 4, paradr2p of the Convention.

Unreasonable costs — article 4, paragraph 8

75. It is not disputed that, as a condition forefeing copies of documents, the city

imposed a charge of about €2 per page. The pricghfotocopies of agreements or records
held by the offices or municipal archives was dithbd at €2.05 per one-sided page in
2008. The 2009 fees chart provided by the communisglaows that the currently applicable

charges for copies amount to €2.15 per page.

76.  Article 4, paragraph 8, of the Convention pded that public authorities may
charge for supplying information, under the comuditthat such charge does not exceed a
reasonable amount. The Party concerned maintaiat ttte charges imposed by its
authorities have been set in compliance with &tlparagraph 8, and are thus reasonable,
because they comply with article 25 of the Locahdfices Regime Law as “special
utilization of the public domain” and are supportgdeconomic analysis.

77. In considering the issue, the Committee todle md decisions by the Court of the
European Communityand national courts and appeal bodims the meaning of reasonable

More than 10 years ago the Court of Justice oEtmpean Communities (CJEC) ruled in Case C-
217/97Commission v. Germar{para. 47) that: “[A]ny interpretation of what atitutes ‘a
reasonable cost’ for the purposes of Article Shef tEEC] directive [on information, 1990] which may
have the result that persons are dissuaded frokingg® obtain information or which may restrict
their right of access to information must be regec{...] [Clonsequently, the term ‘reasonable’ for
the purposes of Article 5 of the directive mustbeerstood as meaning that it does not authorise
Member States to pass on to those seeking infaom#te entire amount of the costs, in particular
indirect ones, actually incurred for the State midg conducting an information search.”

By way of indication, the Information Tribunal dfe United Kingdom in a recent case ruled that “the
Council should adopt as a guide price the sum pfed A4 sheet [about €0.11], as identified in the
Good practice guidance on access to and chargimgdoning information published by the Office of
the Deputy Prime Minister and as recommended byptbA [Department of Constitutional Affairs].
[...] The Council should be free to exceed that gyidee figure only if it can demonstrate that there
is a good reason for it to do so.” See, Informafioibunal, Appeal Number: EA/2005/0013avid
Markinson v. Information Commission@4 March 2006), published on the Internet at
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costs. Although the Committee is not bound by desssof these courts and appeal bodies,
their jurisprudence can shed light on how the t&masonable” of the Convention may be
understood and applied at the domestic level.

78.  The considerations of the Committee are bageith@® assumption that Spanish law
does not envisage any charges for the applicamixémine/retrieve information in situ
and/or to receive the information by electronic meaand thus the fee scheme in question
relates only to making the information availableapies.

79. The Committee notes that the Party concerneddiked to provide any argument
justifying why the fees charged for making the plialg documents in question available in
copies differ from the fees charged for copying eotldocuments. Given that the
commercial fee for copying in Murcia is €0.03 pexgp, which seems to be generally
equivalent to the standard commercial fee for copyin the United Nations Economic
Commission for Europe (UNECE) countries, the Corteritconcludes that the charge of
€2.05 per page for copying cannot be consideredoredle and constitutes non-
compliance with article 4, paragraph 8, of the Gortion.

Public participation and Environmental Impact Assessment — article
6, paragraph 1 (a)

80. The communicant makes a number of general whisens concerning the
importance of EIA for ensuring effective public feipation. In this context, it alleges that
the screening decision related to Modification B06.was not impartial and not based on
sufficient legal and scientific arguments, amougtito non-compliance with article 6,
paragraph 1 (a).

81. As already noted, the Committee decides natamsider the screening decision
(para. 58 above). Nevertheless, it comments ongdheeral observations made by the
communicant to the extent that these seem to bgéerkto procedures leading to decisions
that the Committee has decided to consider.

82. The Committee notes that it cannot addressattejuacy or result of an EIA
screening procedure, because the Convention ddemai® the EIA a mandatory part of
public participation; it only requires that whenfia participation is provided for under an
EIA procedure in accordance with national legiskati(para. 20 of annex | to the
Convention), such public participation must apghg tprovisions of its article 6. Thus,
under the Convention, public participation is a deory part of the EIA, but an EIA is not
necessarily a part of public participation. Accagly, the factual accuracy, impartiality
and legality of screening decisions are not sultjge¢he provisions of the Convention, in
particular decisions that there is no need for mavirenmental assessment, even if such
decisions are taken in breach of applicable nati@mainternational laws related to
environmental assessment, and cannot thus be eoedicas failing to comply with
article 6, paragraph 1, of the Convention.

83. The Committee, however, in principle acknowksigthe importance of
environmental assessment, whether in the form oEb or in the form of a strategic
environmental assessment (SEA), for the purposémpiroving the quality and the
effectiveness of public participation in taking péting decisions under article 6 of the
Convention or decisions concerning plans and progras under article 7 of the
Convention.

http://www.informationtribunal.gov.uk/DBFiles/Deai/i161/Markinson.pdf (last accessed on 15
September 2009).
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Informing the public and effective participation — article 6, paragraph
2 (a) and (b) — and early participation — article 6 paragraph 4

84. The allegations concerning informing the pulalicd providing early participation
when all options are open are all related to tlegdures which the Committee decides not
to consider on the merits, namely to the agreerhetween the City of Murcia and the
developerJoven Futura the screening decision regarding Modification 196. and the
procedure leading to the approval of the ModifizatNo 50. Nevertheless, the Committee
notes with concern that the final approval of Maifion No. 50 by the City Council and
the regional authority took place in 2005, shodfter the ratification of the Convention,
without the public concerned having been informedhaving been granted an opportunity
to comment on the changes that were introduced #fee lapse of the public comment
period concerning the density of construction (z&e. 39).

85. The Committee is not examining the agreemetwtden the City of Murcia and the
developerJoven Futuraand its role in further decision-making, on therits because of
the timing. It nevertheless recalls its previouadiings whereby, in relation to the
resolutions of local authorities allowing for cats with private operators for the carrying
out of public services, it held that such resoliavere not subject to the provisions of
article 6 or 7 of the Convention, if they did natve any legal effect on these plans, confer
any rights for the use of the sites or amount tolégal effect of a change in a planning
instrument (findings for communication ACCC/C/20@Z/ paras. 32 and 33 (France)).

Reasonable time-frames for effective public partipation — article 6,
paragraph 3

86. The communicant reports two instances of timemés that did not allow for
effective participation: (a) for the Land AllotmeRtan ZA-Ed 3 of November 2005, the
notice was published on 25 August 2005 providinginee frame of one month for the
public to submit comments; and (b) for the Urbatitwa Project UA1 of the Land
Allotment Plan ZA-Ed3 of April 2006, the notice wpablished in theéfficial Journal on

22 December 2005 providing a time frame of 20 dayghe public to submit comments
(on a file consisting of more than 1,000 pages@mdhany plans related to the construction
of 23 buildings containing 1,390 apartments).

87. The communicant alleges that, considering tiratcomment period started during
the summer holiday season for the first case artieaChristmas holiday season for the
second case, as well as the volume of the relatedrdentation and the time necessary for
the public to process the documentation, the tinsenés of one month and 20 days,
respectively, were unreasonably short for the jpuldliprepare and participate effectively in
the environmental decision-making process regartfinge activities.

88. In its findings with regard to communication &C/C/2006/16 (Lithuania), the

Committee stated that “[tlhe requirement to provid@asonable time frames’ implies that
the public should have sufficient time to get adnieal with the documentation and to
submit comments taking into account, inter alig ttature, complexity and size of the
proposed activity. A time frame which may be readxe for a small simple project with

only local impact may well not be reasonable irecalsa major complex project”. Further,
the Committee established that the “time frame mlfy A0 working days, set out in the
Lithuanian EIA Law, for getting acquainted with tdecumentation, including EIA report,

and for preparing to participate in the decisiorkimg process concerning a major landfill,
does not meet the requirement of reasonable timmds in article 6, paragraph 3”
(ECE/MP.PP/2008/5/Add.6, paras. 69 and 70 (Lithajgni
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89. In its findings with respect to communicatiorC8BC/C/2007/22 (France), the

Committee was “convinced that the provision of appnately six weeks for the public

concerned to exercise its rights under article &agraph 6, of the Convention and
approximately the same time relating to the regquoéets of article 6, paragraph 7, in this
case meet the requirements of these provisionsrinaction with article 6, paragraph 3, of
the Convention” (findings for communication ACCC2007/22, para. 22 (France)).

90. The Committee considers that the present castightly different from the two
cases mentioned above with regard to article Ggvaph 3, in that in the present case it is
not only the time span itself which is questionked{ most importantly the timing of the
commenting period, which was during the summerdagliseason or during the Christmas
holiday season. In that respect, the Committeelig &ware that in many countries of the
UNECE region the period between 22 December areh@aly is considered as Christmas
holiday season, despite the fact that officiallynyaffices work during that time.

91. Considering that, as already established irvigus cases, the requirement for
reasonable time frames relates both to the timends for inspecting the relevant
documentation and to those for submitting commetits, Committee assumes that in
Spanish law the time frame set for commenting idetuthe time frame for inspecting the
relevant documentation and is deemed to start imatedy after the public notice.

92.  On the basis of the above, the Committee fihds a period of 20 days for the
public to prepare and participate effectively canm® considered reasonable, in particular
if such period includes days of general celebraiticthe country. Moreover, the Committee
notes that the initial proposal was made on 12 Bdes 2005, and that the time span
between this initial proposal and the public notare 22 December 2005 was 10 days,
indicating that the authority was in an extraordynaush to initiate the commenting period;
this can indeed give reason to suspect that matkiagnotice so fast was not a routine
procedure, as also evidenced by other cases rdpameahe current communication.
Therefore the Committee finds that the Spain wasam-compliance with article 6,
paragraph 3.

93.  As for the allegation concerning the Land Atient Plan ZA-Ed 3, the Committee

has not been provided with sufficient evidencenavp that the volume and complexity of

the documentation justified the claim that the amenth time-frame was unreasonable for
the public to prepare and submit comments. In @aeti, the Committee notes that while

the month of August is indeed a traditional sumrhetiday season month in many

countries, the given time frame began on 25 Aug085 and included most of the month
of September, which is considered a “regular” woegkinonth. Under these circumstances,
the Committee does not consider the given time-4rae amounting to non-compliance
with the Convention.

Information to be made available — article 6, paagraph 6

94.  Article 6, paragraph 6, of the Convention doetapply to plans and programmes
and therefore, consistent with its decision to foonly on compliance with the provisions
that are common to both articles 6 and 7 (see pgBaabove), the Committee is not
considering the allegations in this respect.

95. The Committee makes two general remarks/obsengaconcerning this provision.
First, the Committee notes that article 6, paragrépdoes require authorities to give the
public concerned access to the relevant informafi@e of charge, but only “for
examination”. Thus this provision does not allowking a charge for the examination of
the information in situ but does not forbid makegharge for copying.
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96.  Furthermore, this provision applies “at the einof the public participation
procedure”. Therefore outside the time of publigtipgation procedure, the right to
examine information under article 6, paragraphdgsdnot apply and the public needs to
rely on the rights of access to information undécie 4.

Due account taken of the outcome of the public pacipation —
article 6, paragraph 8

97. The communicant alleges that none of the sermancerns raised in comments
submitted by the communicant and affected neightbomere taken into account by
decision-making authorities in any of the publictjggpation procedures.

98. The Committee recalls its earlier observatibat tthe requirement in article 6,
paragraph 8, of the Convention that public authesitake due account of the outcome of
public participation does not amount to the righth@ public to veto the decision, and that
this provision should not be read as requiring thatfinal say about the fate and the design
of the project rests with the local community liginear the project, or that their acceptance
is always needet.

99.  Furthermore, it is quite clear to the Committeat the obligation to take due
account in the decision of the outcome of the pubdirticipation cannot be considered as a
requirement to accept all comments, reservatiorgponions submitted. However, while it
is impossible to accept in substance all the conisnenbmitted, which may often be
conflicting, the relevant authority must still sarsly consider all the comments received.

100. The Committee recalls that the obligation dket “due account” under article 6,
paragraph 8, should be seen in the light of thegatibn of article 6, paragraph 9, to “make
accessible to the public the text of the decisiongwith the reasons and considerations on
which the decision is based”. Therefore the obiagato take due account of the outcome
of the public participation should be interpretedtlae obligation that the written reasoned
decision includes a discussion of how the publitigi@ation was taken into accoutt.

101. The Committee cannot assess, on the badie @fiformation provided, if indeed all

the comments were ignored, as alleged by the coriwaotn Nevertheless, the Committee
notes that a system where, as a routine, commérite qublic were disregarded or not
accepted on their merits, without any explanatwould not comply with the Convention.

Access to justice, injunction and financial barrers — article 9,
paragraphs 2, 3, and 4

102. The communicant asserts that the Party coedefiailed to comply with article 9,
paragraphs 2 and 3, of the Convention. Howevecedine allegations are not substantiated,
the Committee makes no findings in this respect.

103. The communicant filed three administrative daits challenging the decisions
approving Modification No. 50 to the City Generda®, the Land Allotment Plan and the
Urbanization Project. In all three lawsuits the coamicant requested the courts to suspend
the three decisions. According to the communict, courts rejected all three requests.

See para. 29 of the report of the Compliance Cotaeit its twenty-fourth meeting in Geneva, 30
June-3 July 2009 (ECE/MP.PP/C.1/2009/4).

SeeThe Aarhus Convention: An Implementation Gyideited Nations Publication, Sales
No. E.00.1L.E.3), p. 109; available at http://wwwace.org/env/pp/acig.pdf.
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The communicant appealed to the Constitutional Coorconsider the constitutional
redress claim regarding the Murcia High Court Decisof 21 December 2007. The
constitutional redress claim, inter alia, soughtoterturn the lower court’s decision to
impose all costs upon the communicant. On 15 Sdpeer2009, the Constitutional Court
rejected the communicant’'s appeal on the procedirainds that no constitutional issue
had been raised.

104. The Party concerned, in its 25 June 2009 teptated that the communicant was
arguing simply that it had a right to a favourabiéxision. However, the Committee notes
that in case 487/2005, the court held that theasgior suspension of Modification No. 50
and of the Land Allotment Plan were too early; Isoaheld that there would be no
irreversible impact on the environment becausecthastruction could not start without
additional decisions. Yet, when the Urbanizationoj@st was approved and the
communicant requested suspension of the decisiththe court hearing was completed,
the court in case 539/2006 held that it was toe, laecause this decision was subject to
consideration and the subject of preceding decisioamely Modification No.50 and the
Land Allotment Plan. As a consequence, the coultl ligat the project could not be
suspended, since neither of these decisions hau saespended by the courts. On appeal,
the court (case 953/2007) endorsed this judgmehtahnot suspend the decision.

105. The Committee finds that this kind of reasgnaneates a system where citizens
cannot actually obtain injunctive relief early atd; it indicates that while injunctive relief
is theoretically available, it is not availablegractice. As a result, the Committee finds that
the Party concerned is in non-compliance with k&t paragraph 4, of the Convention,
which requires Parties to provide adequate andct@fée remedies, including injunctive
relief.

106. As to financial barriers, on 3 July 2006 tlmneunicant filed an administrative

lawsuit to the Administrative Proceedings Courtlgmaing Urbanization Project UAL1 and

also requesting suspension of the decision. On HcM 2007, the Administrative

Proceedings Court took a separate decision on tispession request, rejecting the
application. The communicant lodged an appeal oAgril 2007, which was rejected by

the Murcia High Court on 21 December 2007. The Higlurt decided to impose all costs
(€2,148) on the communicant.

107. The cost of €2,148 imposed a financial burden the communicant. The
communicant has substantiated the allegation thatcbsts were equal to the average
monthly budget of a local family or the budget okiagle person in Murcia for three
months. However, the information provided is noffisient to conclude in this respect
whether the costs imposed and the procedures dpphe the Party concerned are
prohibitively expensive and, accordingly, in cocflwith the requirements of article 9,
paragraph 4.

108. The Committee emphasizes that article 9, papég4, of the Convention applies
also to situations where a member of the publiksde appeal an unfavourable court
decision that involves a public authority and matteovered by the Aarhus Convention.
Thus the Party concerned is obliged to implemeatGbnvention in an appropriate way so
as to prevent unfair, inequitable or prohibitivelypensive cost orders being imposed on a
member of the public in such appeal cases.

109. The Committee has taken note of the basicigioms governing the cost issues
relating to Court proceedings. However, it receiugfdrmation from the communicant to

the effect that if a citizen loses a case againgtiaic authority at a procedure before a
court of first instance, the citizen does not h&wvegay the costs of the public authority's
lawyers, except if the citizen proceeded in bathfar with recklessness.
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110. From a formal point of view, Spanish legislatidoes not appear to prevent
decisions concerning the cost of appeal from takily into account the requirements of
article 9, paragraph 4, that procedures be fawjtalje and not prohibitively expensive.
However, the evidence presented to the Committeeodstrates clearly that in practice if a
natural or legal person loses in the court of finstance against a public authority, appeals
the decision and loses again, the related costbeiregy imposed on the appellant. The
Committee therefore stresses that if the trendmedeto reflects a general practice of courts
of appeal in Spain in such cases this constituw@scompliance with article 9, paragraph 4,
of the Convention.

111. In 2006, the communicant submitted a complbefbre the Murcia Magistrate’s
Court initiating criminal proceedings no. 4444/2006 the basis of article 404 of the
Criminal Code on wilful breach of duty, for failuref the authorities to afford due
protection to archaeological remains found on lantdhin the boundaries of the
urbanization project. The Magistrate’s Court shdlibe case and imposed upon the
communicant a “bond” requirement of €60,000, in ¢ivent the Court decided to take up
the case. It is not clear to the Committee whathibied costs aim to cover. The bond fee
has been appealed to the High Court and the cageriding. For that reason, the
Committee declines to consider this matter, notimgwever, that according to article 9,
paragraph 3, each Party must ensure that membdéhg giublic have access to procedures
to challenge acts and omissions which contraveaeigions of its national law relating to
the environment.

112. Regarding the requirement of timely remedesiecision on whether to grant
suspension as a preventive measure should be ibsfieré the decision is executed. In the
present case, it took eight months for the couitsae a decision on whether to grant the
suspension sought for the Urbanization ProjectnEfé& had been granted, the suspension
would have been meaningless as construction wor&ee valready in progress. The
Committee has already held that “if there were ppastunity for access to justice in
relation to any permit procedures until after thenstruction has started, this would
definitely be incompatible with article 9, paragna®, of the Convention. Access to justice
must indeed be provided when it is effectively jossto challenge the decision permitting
the activity in question” (ECE/MP.PP/2008/5/Add.paya. 56 (European Community)). In
the present case, since no timely, adequate octeeremedies were available, the Party
concerned is in non-compliance with article 9, geagh 4.

113. The communicant also argues that Spain fattedcomply with article 9,
paragraph 5, of the Convention, by not considefithge establishment of appropriate
assistance mechanisms to remove or reduce finaacidl other barriers to access to
justice.” Law 1/1996 on Free Legal Assistance piesifor such assistance to be made
available at least in some cases. The Committeweber, does not have at its disposal
sufficient information to ascertain whether “appiafe assistance mechanisms to remove
or reduce financial [...] barriers to access j@stibave been considered as required by
article 9, paragraph 5, of the Convention.

Conclusions

114. Having considered the above, the Committee ptadothe findings and
recommendations set out in the following paragraphs
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A.

Main findings with regard to non-compliance

115. The Committee finds that as a result of a ipullithority ignoring a request for
environmental information for a period of three rienafter the submission of the request,
by failing to provide the information in the forraquested without giving any reasons and
by imposing an unreasonable fee for copying theudmnts, Spain failed to comply with
article 4, paragraphs 1 (b), 2, and 8, of the Cotiwa (see paras. 70, 74 and 80 above).

116. The Committee finds that as a result of aipuhithority setting a time frame of 20
days during the Christmas holiday season for tH#ipto examine the documentation and
to submit comments in relation to the UrbanizatRmoject UA1, Spain failed to comply

with the requirements of article 6, paragraph 3thef Convention, referred to in article 7
(see para. 94 above).

117. The Committee finds that the failure of Sphanéystem of access to justice to
provide adequate and effective remedies as showimsrcase constitutes non-compliance
with article 9, paragraph 4, of the Convention (paea. 105 above). Furthermore, if the
trend referred in paragraph 110 above reflects reergé practice of court of appeals in
Spain regarding costs, this would also constitutn-compliance with article 9,
paragraph 4.

118. In addition to the above main findings andatasions, the Committee notes with
regret that Spain, by failing to submit written &qmtions or statements clarifying the
matter addressed by the communication (para. 6 egbav failed to comply with its
obligations under the Convention as related tograggh 23 of the annex to decision 1/7. In
the view of the Committee it is of the utmost imporce for the effectiveness and
credibility of the compliance mechanism that thegadural rules laid down in decision 1/7
on review of compliance are complied with not obljythe Committee, communicants and
the secretariat, but also by the Parties to thev@ution.

Recommendations

119. The Committee, pursuant to paragraph 36 (bdhefannex to decision 1/7, and
noting the agreement of the Party concerned teaCibmmittee take the measure referred
in paragraph 37 (b) of the annex to decision Eépmmends to the Party concerned:

(@) Totake the necessary legislative, regulatangl administrative measures and
practical arrangements to ensure that:

0] Only reasonable costs, equivalent to the aweregsts of a photocopy on
paper or electronic means (CD-ROM/DVD) are charfmdproviding access to
environmental information to the public at centnagional and local level, with
such measures including a review of the Murcia Gtyuncil Fees Chart for
Services;

(i) Information requests be answered as soon asilple, and at the latest within
one month after the request has been submittedgssinthe volume and the
complexity of the information justify an extensiofthis period up to two months
from the date of the request; and that relatedslatgon be reviewed to provide for
an easy and specific procedure to be followedhénevent of a lack of response to a
request;

(iii)y  Clear requirements be established for theliputo be informed of decision-
making processes in an adequate, timely and efteatianner, including informing
public authorities that entering into agreementgvant to the Convention that
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would foreclose options without providing for publparticipation may be in
conflict with article 6 of the Convention;

(iv) A study be carried out on how article 9, paegh 4, is being implemented
by courts of appeal in Spain; and in case the stigimonstrates that the general
practice is not in line with the provision at isstie take appropriate measures to
align it to the Convention;

(v)  Public participation procedures include readdmatime frames for the
different phases allowing for sufficient time fdret public to prepare and participate
effectively, taking into account that holiday sessas part of such time frames
impede effective public participation; due to tlmmplexity and the need to consult
with experts, land use legislation be reviewedxpaad the existing time frame of
20 days in the light of the findings and conclusiofthe Committee;

(vi) Adequate, timely, and effective remedies, uathg injunctive relief, which
are fair, equitable, and not prohibitively expemsive made available at first and
second instance in administrative appellate coistsmembers of the public in
environmental matters; and

(b) To develop a capacity-building programme andvijgle training on the
implementation of the Aarhus Convention for centraical and regional authorities
responsible for Aarhus-related issues, includingyiorcial commissions granting free legal
aid, and for judges, prosecutors and lawyers; amddevelop an awareness-raising
programme on Aarhus rights for the public.
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