COMMENTS AND PETITION FOR RECONSIDERATION

Of the Civic Alliance for the Protection of the Bay of Vlora (Albania)

Communication ACCC/C/2007/21

1. The communicant wishes to thank the Compliance Committee for the diligent analysis of the facts related to the case. The communicant also appreciates the cooperation and promptitude of the Party Concerned in this matter.

2. The communicant respectfully submits to the Compliance Committee to review and reconsider paragraph 35 and 37 of the Draft Findings and Recommendations.

3. The Compliance Committee takes the view that “the decisions in question are decisions concerning the financing of a specific project”; that “the EIB has no legal authority of its own to undertake its own EIA procedure on the territory of a State as this would constitute an administrative act falling under the territorial sovereignty of the respective State” and that “the EIB has to rely on the procedures undertaken by the responsible authorities of the State”. 

4. Finally, the Compliance Committee takes the position that “in general a decision of a financial institution to provide a loan or other financial support is legally not a decision to permit an activity as referred in article 6 of the Convention”.  We respectfully disagree based upon the reasons laid out below.

Clarification

5. First, we would like to make clear that it is NOT our position that the EIB, or any bank or IFI for that matter, has an obligation to conduct an Environmental Impact Assessment on its own.  It is a generally accepted practice and norm that such duty goes to the Borrower.  The lender, however, has an obligation to make sure that all actions of the Borrower in connection with the loan agreement are in compliance with the law. As a result of this, legal doctrines such as “due diligence” and “lender’s liability” have arisen over time. 

6. As a matter of clarification, our argument with respect to EIA-s was only related to the fact that the other co-lenders, namely the World Bank and the EBRD, ensured that the Borrower secured some form of EIA. As for the EIB, there is no evidence that it did ever inquire with the Borrower or pressed it on any matter related to the EIA, despite the fact that EU/EIB are party to the Aarhus Convention. In addition, in one of our communications to the Committee we stated that: 

On Article 6 compliance,  -concerning the obligation of a third party such as the EIB on the permit issue- we believe that it may not directly conduct public participation procedures in the project on the ground per se, but it must ensure that the borrower complies with all its obligations in this matter. The recently disclosed Annex II, for example, suggests, that:
“The EIA has been subject of wide public discussion… [completed] in June 04]…”

However, facts contained in this statement have already been found in violation of Article 6 of the Aarhus Convention as stipulated in ACCC/C/2005/17
.

The EIB loan is an international financial transaction

7.  We believe that the case at hand is not simply one of a unilateral “decision of a financial institution to provide a loan….” Instead, in our case, there is a bilateral agreement whereby each party exercises certain rights and undertakes certain obligations. Moreover, the Finance Contract of 29 September 2004 between the European Investment Bank and KESH and the related Guarantee Agreement between the Government of Albania and EIB constitute a special, unique case, thus falling outside of the “in general” position expressed by the Compliance Committee because they do not involve a “purely domestic activity”
; to the contrary, they are international financial transactions because they “involve some cross-border activity with respect to a payment, credit or investment, or financial contract
”.  We note that:
(a) The Lender, EIB, as one party, is based in Luxembourg, Grand Duchy of Luxembourg, EU; the other party to the Guarantee Agreement is the Government of Albania and the other party to the Finance Agreement, KESH, as Borrower, is based in Tirana, Albania.  In other words, the activity of the provider and user of funds is located in two different countries.

(b) The Borrower’s financial obligation is guaranteed by the Government of Albania [F.C. 12], whereas EIB undertakes to set terms and conditions “consistent with relevant Community policies”
. 

(ç) Tendering procedures are to be conducted “by an open international tender…complying …with [EIB’s] policy as described in EIB Procurement Guide…
” 

(d) Environmental protection must comply with three sources of law: (i) EU law; (ii) Albanian law and (iii) international agreements concerning the Environment, which gives an indirect reference to the Aarhus Convention
.  

(e) The Guarantee Agreement and Finance Contract are governed by the Luxembourg law
.

(f) The Court of Justice of the European Communities has jurisdiction over both parties as well as over disputes arising out of the Guarantee Agreement
.  

8. In our unique, non “general” case, Annex II permits and licenses are governed by Albanian law, the Guarantee Agreement and Finance Contract as a whole are government by the law of Luxembourg, environmental requirements and responsibilities involve EU law and international environmental law, and any judicial dispute between the parties is heard before the European Court of Justice
.

9. Is there a situation of a potential conflict of laws in our international financial transaction? Regardless of the answer to this question, it is obvious that any further analysis of the Finance Contract and Guarantee Agreement should take into account the Aarhus Convention.

10. The question therefore becomes the following: if the Borrower in our international financial transaction violates the Aarhus Convention through the operation of Annex II permits or licenses and the Lender not only is aware of such violation, but continues to finance the Borrower and has constructed the Guarantee Agreement and Finance Contract in a way that imposes as a condition upon the Borrower to obtain such permits or licenses, would all this constitute Article 6 non-compliance on the part of the Lender
?

EIB cannot escape its Article 6 responsibilities 

11.  We believe that the answer to this question is positive. In our opinion, EIB’s hands-off approach with respect to Article 6 compliance runs counter to established and standard due diligence practices by banks.  It also violates Article 6 of the Aarhus Convention
.

Due diligence

12. Due diligence is defined as “the diligence reasonably expected from, and ordinarily exercised by, a person who seeks to satisfy a legal requirement or to discharge an obligation”
.  We believe, however, that in terms of Aarhus Convention compliance, due diligence cannot be used as a defense by the EIB to avoid its environmental responsibilities arising out of the Finance Contract and Guarantee Agreement, because EIB simply cannot prove that it has done anything in that regard. Having in mind that the Aarhus Convention “is a floor, and not a ceiling”, we believe that the EIB, as an international financial institution of the European Union, should have reasonably implemented all necessary steps in its power – including in-writing and on-site inquiries with the Borrower with respect to permits and licenses – in order to ensure that the Finance Contract to which the EIB is a party complies with Article 6 of the Aarhus Convention.

13. EIB’s hands-off approach with respect to Article 6 compliance runs counter even to certain provisions of the Finance Contract itself.  Indeed, pursuant to the Finance Contract, the EIB retains important and mostly mandatory due diligence rights against the Borrower.  They include an Integrity Commitment
, an important Environmental provision
 and wide-ranging rights on Information and Visits
.

14. Article 8.03 is very important for our analysis since it provides the EIB with the very important right “to visit the sites, installation and works comprising the Project”.  It also gives the right to EIB “to conduct such checks as they may wish” while the Borrower has the obligation to give to EIB “all necessary assistance for this purpose”.

15.  In our case, EIB may have conducted any “checks as it may have wished” for example, with respect to “significant events”, that have occurred after the Convention’s entry into force in the EU on 18 May 2005. For example, after this date, i.e. within year 2006 and 2007, Environmental Permits and the Construction Permits for building of the Vlora TPPP were granted. 

16.  In its Final Findings and Recommendations concerning ACCC/C/2005/12, the Compliance Committee resolved inter alia that:

With respect to the environmental consent issued in February 2007 for the Vlora TPP, “Considering together with the fact that as late as 15 December 2006 no application for a permit had been lodged, the issuing of the consent raises a number of serious concerns, [which] relate to the way in which the provisions of article 6 of the Convention were applied to this decision, in particular in light of the fact that neither the environmental consent issued in 16 February 2007 nor environmental license issued on 3 March 2007 address the issue of public comments or reasons and considerations on which it is based.
”

17. There is no evidence that the EIB exercised Article 8 rights under the Finance Contract to seek information, to visit or “conduct such checks as it may wish” with respect to the Environmental Permits and/or Construction Permits 

18. Similarly, the Construction Permit for the Vlora TPP was approved only on 1 August and 17 August 2007 by relevant authorities in Albania.  Neither there is evidence of any meaningful public participation pursuant to Article 6 of the Convention with respect to these Permits that the EIB may have received by the Borrower.

19. We believe that in our case, the EIB should have applied due diligence principles and undertake special steps as provided in Article 8.03 to ensure Aarhus Convention compliance by the Government of Albania and the Borrower.  

20. In our view, in the eyes of the Aarhus Convention the Finance Contract is not a coin whereby on the side of the Borrower one can find non-compliance whereas on the side of the Lender everything is in compliance.  EIB’s failure to ensure Borrower’s compliance with Aarhus Convention Article 6 requirements makes the former equally responsible in the eyes of the Convention.

Lender Liability
21. According to the principles of Lender Liability, the justification for imposing such liability “lies in the lender’s capacity to influence the borrower’s decision on environmental matters and their ability to monitor the borrower’s compliance with its statutory obligations
”.

22. It is generally accepted principle that there are four potential risks affecting lenders in financial transactions impacting environment: (i) the risk of not complying with the regulatory regime; (ii) the risk of liability for cleaning up the contaminated site; (iii) the risk of being held liable to pay compensation to injured parties and (iv) the risk of criminal prosecution
.

23. The Guarantee Agreement and Finance Contract are drafted in a way that protects the EIB from such risks.  However, this does not mean that the EIB can escape from its responsibilities under the Aarhus Convention
.  According to both the Guarantee Agreement and Finance Contract, the EIB has (i) enormous leverage “to influence the Borrower’s decisions on environmental matters
” and (ii) has retained the prerogative “to monitor Borrower’s compliance with its statutory obligations
”.  EIB’s failure to exercise its influence over the Borrower and monitor Borrower’s compliance with the Aarhus Convention makes the former equally responsible in the eyes of the Aarhus Convention.
Meeting of the Parties

24. Concerning ACCC/C/2005/12, the Third Meeting of the Parties found Albania “not in compliance” with the requirements of Article 6 in its decision-making on the industrial-energy park and the Vlora TPP.  Among the recommendations, the Meeting of the Parties invited the Government of Albania:

“To take particular care to ensure early and adequate opportunities for public participation in any subsequent phases in the permitting process for the industrial and energy park and the associated projects
”;
25. As it is explained herewith, one of the Parties to the Convention, the European Union, has a straightforward, direct way to ensure that this recommendation of the Meeting of the Parties in connection with Article 6 of the Convention is complied with: that is, by utilizing all legal instruments and tools under its power as foreseen by the EIB-Albania Guarantee Agreement and EIB-KESH Finance Contract regarding the EIB-financed Vlora TPP.  Failure to do so makes EU/EIB directly and unequivocally responsible in the eyes of the Aarhus Convention.
26. We remind the Committee that EIB’s Finance Contract and Guarantee Agreement are in conflict with EC’s stated policy and position on the Vlora TPP that “the selected site of the planned thermal power plant in Vlorë has led to concerns regarding environmental impacts and economic viability, and should be reconsidered”
.

Other arguments

27.  We have stated previously that:

a) both the EIB and the communicant belong to the Aarhus Convention area; 

b) the spirit of the Convention reflects the will of the parties to make sure that “public, private and international fund providers …give high priority to projects that aim to further the objectives of this Convention
”

c) The Guarantee Agreement between EIB and the Government of Albania contains provisions whereby the EIB imposes an obligation on the Government of Albania to use “all means in its disposal…to assist the Borrower to obtain permits, licenses, approvals or agreements necessary to carry out the work of the project
” and “not to prevent the Borrower from implementing the investment plan,
” i.e. the construction of the Vlora Thermo Power Plant.

28. We reiterate that both these provisions constitute violations of Article 6.2 [early, adequate, timely, effective notification of public concerned]; 6.3 [reasonable time-frames]; 6.4 [early and effective participation, when all options are open] and 6.8 [Parties shall make sure that “due account is taken of the outcome of the public participation”].  By inducing specific, strict and inflexible obligations upon another Party to the Convention, EIB leaves no other option open to the public except that of building the TPP at the predetermined site ignoring all relevant Article 6 requirements under the Aarhus Convention.

29. We remind the Committee that Vlora TPP project in question would not have been authorized without the decision by international investors such as the European Investment Bank. These investors co-decided or otherwise sanctioned on the size, location, environmental aspects and other characteristics of the project in question. They took a decisive influence on the decision on the project and cannot, therefore, escape from their responsibility under the Aarhus Convention
. 

30. This Convention wishes “to further accountability of and transparency in decision-making” and recognizes “the desirability of transparency in all branches of government” (recitals 10 and 11 of the Preamble to the Aarhus Convention). As all branches of government are to be affected, it is not possible to divide the decision-making process on a specific project into the permit procedure and an independent international financing procedure and omit to apply the provisions of the Aarhus Convention on the financing aspects of the project. 

Other issues

31. We avail this opportunity to correct the record with respect to Albania’s entry into force of the Aarhus Convention. [Paragraph 24 of the Drafts Findings].  We note that the Aarhus Convention was ratified by the Albanian Parliament on 26 October 2000 by Law No. 8672. It was decreed by the President on 3
 November 2000. It was soon after published in Albania’s Official Gazette  [we do not have the exact date] and entered into force within 15 days after such publication, which we believe was in December 2000.

32. We appreciate the Committee’s diplomatic and respectful approach in exercising its duties with respect to sovereign countries.  We note, however, that the term “fully,” while respectful in itself, [paragraph 23 of the draft Finding] has not been adopted by the Meeting of the Parties
, therefore the Committee may wish to consider amending paragraph 23.

33. We would like to note the significant delay in disclosing both Annexes to the Finance Contract almost 5 months after they were requested, i.e. only in 10 June 2008 [Paragraph 21 of the Draft Findings].  We consider that EIB had no valid reason to disclose the Finance Contract without including both Annexes, neither did it need to rely on an authorization from the Albanian authorities in that regard. Therefore, we would respectfully submit to the Committee to reevaluate EIB’s compliance with Article 4 of the Convention and amend Paragraph 36.

34. The Committee refers to the EBRD’s Compliance Review Report by the Independent Recourse Mechanism expert.  For the record, we have serious reservations about the Report.  First, we are not aware whether the Compliance Review Expert did ever visit the site of the EBRD investment, which was the focus of the complaint.  Second, we think that the Expert’s analysis of “harm” in international environmental law and his consequent conclusions with respect to “material violation” was entirely irrelevant to our case and the facts on the ground. Indeed, we were very surprised that the expert applied the wrong standard and based his analysis on case law that involves international disputes to shared freshwater resources whereas in our case the issue involved only Albania’s internal territorial waters [the Vlora Bay].  We have been planning to present a rebuttal to the EBRD President and Board of Executive Directors on this matter, but lack of adequate resources have prevented us from doing so. We therefore, respectfully urge the Committee to avoid making use of the EBRD Report or otherwise, note our reasoned dissent in its Final Findings.

Conclusion

35. For the reasons presented above, we believe that the EIB is responsible under the Aarhus Convention with respect to the environmental aspects of the Guarantee and Finance Agreement.  We submit that both instruments are international financial agreements, therefore they do not fall within the “general” definition as expressed in its position by the Compliance Committee at para 35 of the Draft Findings and Recommendations. 

36. Furthermore, the EIB failed to comply with Article 6 requirements of the Aarhus Convention because at no time did the EIB inquire with, monitor, inspect or visit the Borrower to ensure that it complied with Aarhus Convention obligations with respect to the Environmental Permit and Construction Permit - events which took place after the Aarhus Convention entered into force in the EU - once the EIB was notified or otherwise it became publicly available that the Borrower was in non-compliance.

37. Communicant therefore respectfully submits to the Compliance Committee to reconsider its conclusions contained in paragraph 35 and paragraph 37 and find the EIB in non-compliance with Article 6 of the Convention.

Tirana and Vlora    1 March 2009
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