Translation from Lithuanian

Representatives of Third Interested Parties asked to reject the complaints on the base of the arguments provided in their responses.

After examining the motivations of the complaints and responses as well as assessing the written evidences in the case and analyzing the legal norms for regulation of the legal relations, the Board of Judges concludes that the action should be terminated in the parts related to annulling the decision No. 55 of the Council of Elektrėnai Self-government, as of 05 April 2002 (claim 3), and to the complaint, as of 23 May 2006, referred to as a preventive claim (claim 7); the remained claims of the complaint, as of 10 May 2006, should be rejected.

The established actual circumstances of the case

The association “Kazokiškės community“ was established on 02 July 2002 and it unites citizens of Republic of Lithuania that reside or resided in Kazokiškės settlement and surrounding villages of Kazokiškės rural district. The goals of its activities listed in its Bylaws include: to be engaged in preventive and reciprocal assistance activities in settlement of social problems; to defend environmental protection interests, to assist in settlement of environmental protection problems, to defend public health interests, the cultural heritage interests, social welfare interests; to protect the rights and lawful interests of members and sponsors of the community as well as residents of Kazokiškės village and surrounding villages, including their consumer rights (Volume II, page 127 of the dossier; Volume V pages 1-11 of the dossier).

The written evidences in the case confirm that the Council of Trakai District (the executive body of Trakai District Self-government of that period) decided to develop the Detailed Plan of Kazokiškės Landfill Site in its resolution No. 149, as of 12 May 1999, and the Council of Elektrėnai Self-government approved the Contract No. 001 on developing the Detailed Plan by its resolution No. 56, as of 30 August 2000 (Volume I, pages 32-33 of the dossier). The Department of Architecture and Territorial Planning under the Self-government Administration developed its Conclusion from the Examination the Process of Developing the Detailed Plan to be Carried out and its Procedure on 11 September 2000, and the Mayor approved the Terms for Development of General and Detailed Plans & Special Planning Documents on the same day (Volume I, pages 34-36 of the dossier). The resolution No. 237 of the Council of Elektrėnai Self-government, as of 22 December 2001, approved the developed programme of the evolution of the Detailed Plan of Kazokiškės Landfill Site  (Volume I, page 37 of the dossier). It may be seen from the programme that it is planned to use the Landfill Site for the needs of Elektrėnai Self-government within the first year of its exploitation; from the year 2006, the Landfill Site shall be used for needs of Vilnius City, Vilnius District and Trakai District, and from the year 2010, after closing unfit local landfill sites of Vilnius County at a request of EU, for needs of Vilnius County (Volume I, pages 41-43 of the dossier).

Following the provisions of the Law on Assessing the Environmental Impact of Planned Economical Activities, the company “Baltijos konsultacinė grupė“ (“Baltic Consulting Group”), in co-operation with RAMBOLL Company (Denmark), had developed (at the order of the Ministry of Environment) the programme for assessing the environmental impact of Vilnius County Regional Landfill Site for Municipal Waste, approved by the letter No. 01-24-1771 of the Ministry of Environment, as of 04 April 2002  (Volume II, pages 160-209 of the dossier).

The Government approved the National Strategic Plan for Waste Management by its resolution No. 519, as of 12 April 2002; the paragraph 18 of the resolution provides that municipal institutions shall be the principal bodies engaged in municipal waste management within relevant territories. They shall be responsible for regulation of municipal waste management systems, their development (extension) and administering within their territories, and the population of the territories and economical subjects of them (such as enterprises, institutions, organizations and organizations) should use the said systems (…); self-governing bodies are recommended to develop jointly regional waste management systems in order to improve the efficiency of the waste management system (paragraph 19).

The community was informed on developing the Detailed Plan by the notice in the daily “Elektrėnų žinios“, as of 15 February 2002; the notice on the access to the developed Detailed Plan and the opportunities to provide comments and proposals related to it as well as on the meeting for its public discussion appeared in the daily “Elektrėnų žinios“, as of 23 February 2002 (Volume I, pages 47-48 of the dossier); the owners of plots of land situated within the sanitary protection zone of the planned Landfill Site were informed on the opportunity to familiarize with the developed Detailed Plan and provide their comments and proposals by registered mails (Volume I, pages 49-51 of the dossier). The meeting for public discussion was arranged at the premises of Elektrėnai Self-government on 26 March 2002 (Volume V, page 36 of the dossier). The Head of the Department of Architecture and Territorial Planning under the Self-government Administration prepared the report on the public discussion on the Detailed Plan of Kazokiškės Landfill Site with the community on 28 March 2002 and pointed out that no comments and proposals were received from the community within the period for familiarization with the Detailed Plan and no well-motivated proposals for the Detailed Plan were provided by representatives of the community during the meeting for public discussion (Volume I, page 46 of the dossier).

On 05 April 2002, the Director of the Regional Development under the Head of Vilnius County Administration approved the Statement No. 103 on examining the territorial planning document and it was pointed out that the project “The Detailed Plan of Kazokiškės Landfill Site“ was approved under the stipulation that the Detailed Plan shall come into force after the final resolution on an admissibility of the location of the Landfill Site and its operation and the Council of Elektrėnai Self-government had approved the Detailed Plan of Kazokiškės Landfill Site by its resolution No. 55, as of 05 April 2002 (Volume I, pages 54-55 of the dossier).

In May 2002, the company “Baltijos konsultacinė grupė“ (“Baltic Consulting Group”), in co-operation with RAMBOLL Company (Denmark), had developed the report on assessing the environmental impact of Vilnius County Regional Landfill Site for Municipal Waste (Volume III, pages 1-202 of the dossier; Volume IV, pages 1-116 of the dossier); after examination of the said report, the Ministry of Environment assented to arranging Vilnius County Regional Landfill Site for Municipal Waste in Kazokiškės according to the report on the environmental impact  by its resolution No. 01-24-3257 „On the Feasibility of Arranging Vilnius County Regional Landfill Site for Municipal Waste in Respect of Environmental Impact”, as of 12 June 2002 (Volume II, pages 64-67 of the dossier). The Administrations of Elektrėnai Self-government and Širvintos District Self-government published notices on the developed programme for assessing the environmental impact of Vilnius County Regional Landfill Site for Municipal Waste in the local mass media on 23 March 2002, informed on its accessibility and encouraged to submit proposals and comments related to it (Volume II, pages 203-204 of the dossier). The daily “Elektrėnų žinios“ No. 19 (99), as of 11 May 2002, announced the date (21 May 2002), time and place of discussion on the report with the community; in addition, the Administrator of Kazokiškės put up a notice  on the discussion of the report with the community in the village  on 06 May 2002 (Volume III, pages 153-154 of the dossier). It may be seen from the record of the discussion that took place in Elektrėnai on 21 May 2002 that the report was approved (Volume III, pages 155-158 of the dossier) and the meeting of population of Kazokiškės rural district on the same day only formulated the questions to developers of the report and obliged V.Pruskas the Ecologist of the Self-government to submit them for examination of the report at Elektrėnai Self-government; the comments and proposals were taken into account  (Volume III, pages 159-164 of the dossier). Discussions on the report were held in an analogous way in Širvintos District as well  (Volume III, pages 165-180 of the dossier).

Seimas of Republic of Lithuania had approved the General Plan of the Territory of Republic of Lithuania by its resolution No. IX-1154, as of 29 October 2002. Firstly, it may be seen from the drawing of the natural carcass (the Annex 2 of the resolution, page 150 of the dossier) that the location for Kazokiškės Landfill Site (according to the coordinates provided in the report on assessing the environmental impact) is classified as a territory of the natural carcass where the landscape is formed seeking to preserve and protect its natural character. Secondly, it may be seen from the drawing of the cultural heritage territories (the Annex 3 of the resolution, page 151 of the dossier) and the Chapter I section 2 Paragraph 20 that the locality under discussion is not included in the range of protection of particularly valuable objects of heritage and in the range of important values of heritage. Thirdly, it may be seen from the drawing of recreation territory (the Annex 6 of the resolution, page 151 of the dossier) the locality is situated in a non-recreative area with a low recourse potential and its level of perspective development in recreation is the minimum (the Chapter II section 4 Paragraph 1 subparagraph 3). Fourly, it may be seen from the descriptive part of the General Plan in the Chapter II section 5 Paragraph 3 that “it is planned to arrange landfill sites that conform to all modern standards in all regions of the country. It would be also purposeful to rearrange waste collection and transporting systems in towns and boroughs by introducing integrated effective management, including waste collection, sorting, provisional storage (if required), transportation, utilization and recycling. The proposed preliminary locations for regional landfill sites are provided in the card scheme (see the drawing No. 7 “The Technical Facilities”) and the Table 5.1-13”. It is mentioned in the said Table that it is planned to arrange 2 landfill site in Vilnius County – one of them shall be situated close to Vilnius, the second – close to Ukmergė.

UAB “Vilniaus atliekų tvarkymo centras” (“Vilnius Waste Management Center”) had submitted an Application on issue the Digest of Target Figures for Designing on 09 March 2004. The Department of Architecture and Territorial Planning had issued such Target No. 04-27, approved by the Head Architect of the Self-government on 12 May 2004 (Volume II, pages 134-147 of the dossier).

Vilnius Regional Environmental Protection Department had examined the environmental protection part of the technical project on the new Vilnius Regional Landfill Site where the provisions of the resolution of the Ministry of Environment, as of 12 June 2002, were taken into account and assented to it by the Conclusion No. 1.7-956 on the environmental protection part of the technical project, as of 13 May 2005 (Volume II, page 21 of the dossier). The commission formed according to the order No. 01V-105 of the Mayor of Elektrėnai Self-government had examined the technical project on Vilnius Regional Landfill Site for Municipal Waste in Kazokiškės rural district at its sitting on 09 December 2005 and decided that the comments and proposals were taken into account, so the technical project on the phase I of the Landfill Site meets the special conditions provided in the letter No. 12-65 of Trakai Public Health and Professional Improvement center, as of 19 March 2004 (Volume I, pages 67-68 of the dossier).

The Head of Vilnius County by his order No. 2.3-7818-42 “On leasing the state-owned land situated in Kazokiškės village Kazokiškės rural district of Elektrėnai Self-government to UAB “VAATC”, as of 07 September 2005, granted the 301638 sq m plot of land of other purpose (a territory for waste storing, sorting and utilization) in Kazokiškės village to the said Company for the period of 23 years and obliged it to observe the provisions of the Special Conditions for Using Land and Forests Sections VI, XXVI, XXVII and L as well as the conditions and restrictions of use set by self-governing bodies and other institutions (Volume I, pages 28-29 of the dossier). The said purpose of the land plot, i.e. waste storing and utilization, was fixed in the Real Estate Register as well (Volume I, pages 26-27 of the dossier). On implementation of the order of the Head of Vilnius County Administration, Elektrėnai Land Use Improving Department concluded a contract on use of state-owned land No. 18 with the Company on behalf of the state, as of 19 September 2005 (Volume I, pages 30-31 of the dossier).

On 15 September 2005, UAB “VAATC” submitted an application for issue a License for Construction Works in the Phase I of constructing Vilnius County Regional Landfill Site for Municipal Waste in Kazokiškės rural district to the Administration of Elektrėnai Self-government (Volume I, pages 61-62 of the dossier). It may be seen from the Minutes No. 05-73 of the sitting of the Permanent Commission for Construction Works that was engaged in examining the documents enclosed to the said Application, as of 20 September 2005, that after examining the documents according their competence, representatives of relevant institutions confirmed their conclusions by signing  (Volume I, pages 69-70 of the dossier). On 24 January 2006, the Department of Architecture and Territorial Planning under Elektrėnai Self-government Administration issued the License No. 07LR-8 for Construction Works on Vilnius County Regional Landfill Site for Municipal Waste  (Volume II, pages 148-149 of the dossier).

When public discussions on construction of Landfill Site started, the Environmental Protection Committee under Seimas of Republic of Lithuania considered the draft resolution No. ZP-1580 of Seimas “On a prohibition of construction of Kazokiškės Landfill Site” both on interdepartmental and public scale. It may be seen from the Conclusion of the Environmental Protection Committee (the Principal Committee), as of 06 December 2006, that the draft resolution was assessed by the Seimas Chancellery Department of Law, Lithuanian Sąjūdis Vilnius Board, “Labora” Consortium, the initiative group of Kazokiškės community, the Ministry of Culture, the Ministry of Environment, Lithuanian National UNESCO Commission, National Cultural Heritage Commission, Vilnius Regional Development Board, the Committee of Countryside Affairs, the Committee of Law and Order; the representatives of the said institutions provided their proposals and conclusions. According to the final resolution of the Environmental Protection Committee (the Principal Committee), the draft resolution “On a prohibition of construction of Kazokiškės Landfill Site” was rejected (the results of the voting: “in favour” for rejection of the draft resolution – 5, “against” – 2) (Volume V, pages 133-141 of the dossier).

On the terms for lodging a complaint in order to appeal against the resolution No. 01-24-3257 of the Ministry of Environment of Republic of Lithuania, as of 12 June 2002, the Conclusions No. 1.7-956, as of 13 May 2005, and the resolution No. 55 of the Council of Elektrėnai Self-government, as of 05 April 2002.
The association “Kazokiškės community” and G.Gruodis (the Applicants) asked to annul the resolution No. 01-24-3257 of the Ministry of Environment of Republic of Lithuania “On Feasibility of Arranging Vilnius Regional Landfill Site for Municipal Waste in Respect of Environmental Impact”, as of 12 June 2002, that approved construction of Vilnius Regional Landfill Site for Municipal Waste in Kazokiškės (Elektrėnai Self-government) on the base of the report provided by the Head of Vilnius County Administration (claim 7). According to the Article 10 Part 1 of the version of the Law on Assessing the Environmental Impact of Planned Economical Activities, being in force of the moment of passing the resolution, a responsible institution, after examining the report, the conclusions of the subjects of assessing the environmental impact on the report and the feasibility of the planned economical activities as well as assessing well-motivated proposals of the community, shall pass its well-motivated decision on an admissibility of the planned economical activities in the chosen location, taking into account the character of the activities and their environmental impact, within 25 business days form the date of reception of the report. The responsible institution and the planned organizer of the economical activities (the Client) shall inform the community on the well-motivated decision according to the established procedure and provide it an opportunity to familiarize with it (Article 10 Part 5). So, it can be seen that in this case, the provisions of the Article 33 Part 1 of the Law of Republic of Lithuania on Administrative Proceedings were applied to the resolution dated 12 June 2002, i.e. a complaint (claim) to an administrative court should be submitted within one month from the date of announcement of the act under protest or the date of transfer an individual act or notice on actions (negligence) to the interested party or within two months from the date of expiry of execution of the claim set by the relevant law or another legal norm, unless otherwise is provided by any special law.  At a request of the applicant, the administrative court can postpone the terms of submitting a complaint (claim), if it is recognized that the term was violated for an important reason (the Article 34 Part 1 of the Law of Republic of Lithuania on Administrative Proceedings). In course of performing the duty related to explanation of the rights and duties of the participants of the process to them in accordance with the Article 10 of the Law of Republic of Lithuania on Administrative Proceedings, the Court in its accompanying letter, as of 10 October 2006, offered the Applicants to provide the data and the supporting evidences of the moment of their familiarization with the above-mentioned act and to submit a well-motivated application for postponement of the term, if such evidences exist (Volume IV, page 132 of the dossier). The Applicants used this opportunity by submitting the application for postponement of the term on 20 November 2006 based on the Article 9 Part 1 of the United Nations Convention on Access to Information, Public Participation and Access to Justice in Environmental Matters that warrants a right of any citizen to apply to a court for a repeated examination of a passed decision, if in the opinion of such a person, his (her) right related to access to information and to participate in making decisions in environmental matter was violated  (Volume V, pages 50-51 of the dossier).

It should be noted in this case that the said argument is not considered an important reason for postponement of the terms, because: firstly, the Article 9 Part 1 of the United Nations Convention on Access to Information, Public Participation and Access to Justice in Environmental Matters provides that each Party (following its national legislation) ensures a right of any person to apply for a repeated examination of a passed decision at a court or any other independent and impartial institution according to the procedure provided in laws, if in the opinion of such person, his (her) application for provision of information in accordance with the Article 4 was not examined, or was unlawfully rejected, or it was refused to provide information or any part of it or in any other cases when the application was not taken into consideration according to the provisions of the said Article. So, it may be seen that this provision is applicable when it is refused to provide information to an inquiry of a person; by the way, the part of the Convention related to environmental information, in fact, regulates the duties of parties related to provision of environmental information according to applications, so the norms of the Convention are not applicable in this case; secondly, the decision under complaint (passed on 12 June 2002) was published in “Informaciniai pranešimai” /”The Informs”/ the Annex of the official publication “Valstybės žinios” /”The State News”/ on 27 June 2002, in their application for postponement of the term, the Applicants specify no cause that prevented them to familiarize with the act under complaint and to apply to a court for protection; the court established no obstacles as well; thirdly, the Ministry of Environment of Republic of Lithuania (the Defendant) is right stating that the Applicant applied once to the court with the claim for annulment the decision No. 01-24-3257, as of 12 June 2002, and the court refused to accept it. It may be seen from the appended administrative case No. AS5-508-04 that Vilnius District Administrative Court rejected the complaint with the above-discussed claim (with an application for postponement of the term of submitting a complaint) according to its decision, as of 20 October 2004, that remained in force by the decision of Lithuanian Supreme Court, as of 18 November 2004, the Supreme Court explained what reasons are considered important for postponement of terms and what circumstances should be disclosed to a court in such cases. In spite of this, the Applicants submitted a new complaint to the Court on 23 May 2006; however, they failed to specify the factual date of their familiarization with the decision under complaint both in the new complaint and the application. Taking into account these facts, it should be concluded that the term for submitting a claim was missed through no important cause, but because of the model of conduct chosen by the Applicants, so the application for postponement of the term should not be satisfied, the process should be terminated in this part (claim 7) on the base of the Article 101 paragraph 5 of the Law of Republic of Lithuania on Administrative Proceedings. The Article 101 Paragraph 2 providing that a judgment of a court passed in connection with a dispute between the same parties on the same subject and the same base may be a reason for termination of the process after entry of the judgment into force is not applicable in this case because of absence of the required element for applying this reason, i.e. identity of the parties. 

In their closer defined complaint dated 10 May 2006 that was accepted by the decision of the Court, as of 12 July 2006  (Volume II, page 117 of the dossier), the Applicants requested to annul the Conclusion No. 1.7-956 of Vilnius Regional Environmental Protection Department, as of 13 May 2005, on the environmental protection part of the technical project. In its answer, Vilnius Regional Environmental Protection Department pointed out that the complaint related to the said claim was submitted in violation of the terms set in the legislation, because: firstly, the Minutes of the sitting of the Permanent Commission for Construction Works dated 20 September 2005 had been sent to representatives of the Applicants by the letter No. 07-949, as of 14 February 2006, and it was pointed out in the said Minutes that the technical project of the new Vilnius Regional Landfill Site was coordinated by the Conclusion No. 1.7-956, as of 13 May 2005; secondly, representatives of the Applicants had submitted an application for issue the said Conclusion to Vilnius Regional Environmental Protection Department on 06 April 2006, and this fact shows that the Applicants were aware of the decision under complaint before  06 April 2006. It should be noted in this case that general terms provided in the Article 33 Part 1 of the Law of Republic of Lithuania on Administrative Proceedings are applicable to submitting a complaint against the Conclusion; however, taking into account the fact that the act under complaint was not addressed to the Applicants and the term set for submitting a complaint to the court is relatively short, the prerequisite is submitting of the act, not only inform on its approval, as Vilnius Regional Environmental Protection Department thinks, because only in such a case, reasonable and well-grounded preconditions for pleading are formed in a democratic state. It may be seen from documents of the dossier that the Conclusion under complaint dated 13 May 2005 was sent to representatives of the Applicants by the letter No. 1.7-1104, as of 20 April 2006  (Volume II, page 20 of the dossier), the Applicants submitted their complaint to the Court on 10 May 2006, so because of absence of other data supporting earlier inform on the act under complaint, the Court states that no violation of the term for submitting a complaint related to the said claim took place and the arguments of Vilnius Regional Environmental Protection Department should be rejected.

In their answer to the complaint, the Administration of Elektrėnai Self-government and the Council of Elektrėnai Self-government (the Defendants) pointed out that the Applicants missed the term (set in the legislation) for submitting a complaint against the resolution No. 55 of the Council of Elektrėnai Self-government, as of 05 April 2002, and the related documents. It should be noted in this respect that Vilnius District Administrative Court refused (by its decision, as of 03 March 2006) to accept the complaint of the Applicants in the part related to annulment of the Conclusion from the Examination the Process of Developing the Detailed Plan to be Carried out and its Procedure, approved by Elektrėnai Self-government on 11 September 2000, the Terms for Development of General and Detailed Plans & Special Planning Documents, approved by Elektrėnai Self-government on 11 September 2000, and the resolution No. 55 “On approval of the Detailed Plan” of the Council of Elektrėnai Self-government, as of 05 April 2002. An appeal against the said decision was lodged to the Supreme Court of Lithuania and the latter had annulled the said decision of Vilnius District Administrative Court by its decision, as of 22 June 2006, and stated that pretrial procedure is not required for lodging a complaint against the Conclusion, as of 11 September 2000, and the Terms, as of 11 September 2000 (as Vilnius District Administrative Court stated), and term for lodging a complaint against the resolution No. 55 should be set starting from the moment when the Applicants got to know about the act (Volume I, pages 1-2, 153-156 of the dossier). After submitting supplemental information, the Court considers this moment to be about 26 January 2004 when the community (that is the Applicant in this case) received the Certificate No. 4D-2003/3-1631 from Rimantė Šalaševičiūtė the Controller of Seimas. Although the community (the complaint was signed by the initiative group of six persons including Applicant I.V.Stačiokienė; however, it acted on behalf of 1600 members of the community) addressed itself to the Controller of Seimas in connection with the Conclusion on the environmental impact of the Landfill Site, the said Certificate provides very detailed chronology of designing the Landfill Site and starting the construction works as well as their phases and passed decisions, including total information on development and approval of the Detailed Plan, including the important (for the community) information of approval of the Detailed Plan of the territory under discussion by the resolution No. 55 of the Council of Elektrėnai Self-government, as of 05 April 2002 (Volume VI, pages 156-166 of the dossier). Taking into account the part “The established factual circumstances of the case” of the said resolution on informing the community on discussing the Detailed Plan and the Conclusion on assessment of the environmental impact, the Board of Judges concludes that the Applicants missed the term for submitting a complaint against the resolution No. 55, as of 05 April 2002, so the case in the part related to this claim should be terminated (the Article 101 Part 6 of the Law of Republic of Lithuania on Administrative Proceedings).

The analysis of the legal norms applied on settlement of the dispute and the conclusions:
1) After assessing the statements provided in the part “The established factual circumstances of the case” of the resolution that is bound with decisions of institutions of the national level, the Board of Judges concludes that the chosen location for Kazokiškės Landfill Site practically does not contradict the General Plan of the territory of Republic of Lithuania, approved by the resolution No. IX-1154 of Seimas of Republic of Lithuania, as of 29 October 2002, and meets the requirements of the National Strategic Waste Management Plan approved by the resolution No. 519 of the Government, as of 12 April 2002, so it is not questionable in this phase of the dispute. The draft resolution of Seimas “On a prohibition of construction of Kazokiškės Landfill Site” discussed at Seimas of Republic of Lithuania both on interdepartmental and public scale was not approved.

2) The claim related to annulling the Conclusion from the Examination the Process of Developing the Detailed Plan to be Carried out and its Procedure, approved by the Mayor of Elektrėnai Self-government on 11 September 2000 (claim 1), and the claim related to the Terms for Development of General and Detailed Plans & Special Planning Documents, approved by the Mayor of Elektrėnai Self-government on 11 September 2000 (claim 2):
It was mentioned that the Applicants reason the legitimacy of their claims as follows: neither the Conclusion, as of 11 September 2000 nor the Terms, as of 11 September 2000, ensured an absence of violations in decisions related to the Detailed Plan; in addition, the Conclusion had not covered all aspects to be considered for assessing the consequences of the Detailed Plan, such as the aspects related to the impact upon human health and a preservation of the cultural heritage. An analogous violation takes place in the Terms where the title of the Detailed Plan is improperly formulated, because it does not reflect the fact the Detailed Plan is being developed for the new landfill site; the Digest of Target Figures for Designing the Landfill Fill was issued by the individual who had no powers to do so; in addition to the terms specified in the Conclusion, some other terms, such as special fire safety terms, issue of IPPC License and so on, ought be applied to the design of the Landfill Site. The Applicants do not specify a legal base for an annulment of the said documents.

The legal base and the principal procedures for territorial planning are regulated by the Law on Territorial Planning; however, it does not provide any definitions of the conclusions and terms mentioned in the resolution. The role of these territorial planning documents in the planning process and the procedure of their issue are provided in the Rules for Development and Issue of the Terms for Territorial Planning Documents, approved by the order No. 170 of the Minister of Construction and Urbanistics, as of 22 November 1996, being in force in the said period; the paragraph 3 of the said Rules provides that terms for detailed plan are the requirements of the territorial planning documents, valid norms, rules, standards and so on approved according to the established procedure and based on the norm or the document applicable for developing the territorial planning documents; the paragraphs 37 and 38 provide that the terms for development of detailed plans shall be developed and issued by the architect of the Self-governments of the territory where the detailed plan is developed (or by a person authorized by the architect), following the general plan of the territory of the district or town as well as special and detailed planning documents; if a Self-government is an organizer of the planning, the Council (Mayor) of the Self-governments shall approve the terms for detailed plans provided in the paragraph 37. 

The Regulations for Detailed Plans approved by the order No. 159 of the Minister of Construction and Urbanistics, as of 15 November 1996 (Paragraph 27), provides that physical persons and legal entities should apply for planning terms and procedure to the officer of the Administration of the Self-government (the Head Architect) before developing the Detailed Plan. The application of the planning organizer shall be examined within 10 business days from the date of its reception and the conclusion shall be provided in writing. In the conclusion, the number of phases of territorial planning in the detailed planning process (2 or 3), the procedure pf coordinating and approving the Plan (ordinary or simplified), the aspects of assessment of decisions, and a necessity of extension of municipal infrastructure shall be specified. If the planning organizer assents to the conclusion on the planning process and procedure, the terms of planning shall be issued.

On a comparison of the above-cited regulation to the contents of the issued Conclusions and Terms, it may be seen that they do not violate any formal provisions of legal norms and are issued by competent officers; in addition, in the opinion of the Board of Judges, the said documents are those documents that could cause or caused the negative consequences (or violations) being the base for the dispute in this lawsuit. On the other hand, a sufficiency of the scope of the requirements to the Conclusion and the Terms is actually assessed through the procedures of development, discussion with the community, coordination, examination and approval of the Detailed Plan itself. Taking into account the above-stated, the Board of Judges concludes that the claims related to annulling the Conclusion from the Examination the Process of Developing the Detailed Plan to be Carried out and its Procedure, approved by the Mayor of Elektrėnai Self-government on 11 September 2000, and the claim related to the Terms for Development of General and Detailed Plans & Special Planning Documents, approved by the Mayor of Elektrėnai Self-government on 11 September 2000, cannot be satisfied on the bases provided in the complaint.

3) The claim related to annulling the Digest of Target Figures for Designing No. 04-27, issued by the Department of Architecture and Territorial Planning under Elektrėnai Self-government Administration on 02 May 2004 (claim 4). The Applicants provide following bases for it: 1) it was issued by a person who was not provided with the required powers to do so; 2) in addition to the terms provided in the Conclusion of the Self-government, as of 12 May 2004, other terms, such  as special terms related to fire prevention designing, issuing an Integrated Pollution and Prevention Control License and so on, should be applied.
The Law of Republic of Lithuania on Construction Works regulates the relations bound with the key standards applicable to all constructions being built, reconstructed and repaired in the territory of Republic of Lithuania, a development of technical norms in construction works, research works in building industry, designing of construction objects, construction, reconstruction and repairs of new buildings, their recognition fit for exploitation, use and maintenance of buildings, their destruction and supervision of all said activities as well as the procedure of the supervision of the activities, the activities of participants of construction works, public administration subjects, owners (or users) of engineering networks and communication lines, other physical persons and legal entities as well as the principles of the activities in this sphere. The Article 2 Part 33 of the said Law defines that the Digest of Target Figures for Designing of a Construction is a general document on the set target figures (identified in the Part 32 of the said Article) for designing a specific object approved by the Director of the Administration of the relevant Self-government (or other civil servant of the Administration of the relevant Self-government authorized by its Director). An analogous provision was transferred to the Paragraph 5.2 of the Technical Regulations for Construction Works STR 1.05.07:2002 “The Digest of Target Figures for Designing of a construction”, approved by the order No. 215 of the Minister of Environment, as of 30 April 2002 (as amended to the moment of issue of the Digest). It was mentioned above that the Digest under complaint (approved by the Head Architect of the Self-government) was developed and issued by the specialized subdivision of the Administration of the relevant Self-government - the Department of Architecture and Territorial Planning, i.e. the authorized subject that is obliged to perform this function according to the Paragraph 2.1 of the Regulations of the Department of Architecture and Territorial Planning under Elektrėnai Self-government (the Regulations were published in the website of the Self-government).

In the opinion of the Applicants, other terms, such as special terms related to fire prevention designing, should be applied to the Landfill Site as well. It should be noted that the Law of Republic of Lithuania on Construction Works does not provide a complete list of target figures for designing; however, both this legal norm and the Paragraph 37 of STR 1.05.07:2002 provide that obligation of other target figures for designing a construction (identified to as “provisions of other laws” in the Article 32 of the Law of Republic of Lithuania on Construction Works) and their contents are provided by such laws and the legal norms developed on their base. The Paragraph 3.12 of the Technical Regulations for Construction Works STR 1.05.03:1997 “The Procedure for Definition the Target Figures for Designing of a Construction, Coordination of Projects on Construction and Their Approval”, approved on 19 March 2002, provides that special target figures for designing, i.e. the figures that reflect special requirements of state institutions and municipal executive bodies, shall be developed only in case of absence of relevant norming documents or when such requirements depend on the location of the construction or the parcel of land for it and its environment. When the Detailed Plan is developed and approved, the requirements to the territorial regime provided in it are the special target figures as well; if such requirements are insufficient for developing the project on the construction, special requirements shall be identified in accordance with the above-mentioned Technical Regulations for Construction Works. In the case under discussion, the Detailed Plan was approved already, so a necessity of special target figures related to fire prevention does not exist; in accordance with the Paragraph 8.1.1 of STR 1.05.03:1997, special target figures are defined following laws and norming documents on special requirements.  In such a case, the legal base should accompany each claim related to any special target figure hereof (such as specific legal act or norming document). In addition, the Technical Regulations for Organizing and Supervision STR 1.09.01:1996 “The Procedure for the State Supervision Related to Special Target Figures in Construction Works” that is referred to in the above-mentioned Paragraph 3.12 provides that special target figures set the key well-grounded special target figures only and are set for a project on a building, as an exception, only in the following cases: if the detailed plan of the territory is not developed; if the detailed plan of the territory had not been developed completely (according to the norming documents developed before passing the Law of Republic of Lithuania on Territorial Planning)(Paragraphs 5.2.2-5.2.3). So, it may be seen that the Applicants failed to provide any base for their position related to a necessity of special target figures related to fire prevention and the Court found no legal basis for them as well.

The Paragraph 5 of the Regulations for Issue, Renewal and Annulment of Integrated Pollution Prevention and Control Licenses, approved by the Order No. 80 of the Minister of Environment, as of 27 February 2002 (that was in force on the moment of issue the Digest of Target Figures for Designing of the Construction), provides that an Integrated Pollution Prevention and Control License (IPPC License) is a decision in writing or a part of such decision (or several decisions) that provides a right to exploit the whole equipment or a relevant part of it under the conditions that conform to the provisions of the said Regulations (…), so the Board of Judges can conclude that the builder should obtain the said document in the phase of commissioning of the construction.

4) The claim related to an annulment of the License No. 07LR-8 for Construction Works, issued by the Department of Architecture and Territorial Planning under Elektrėnai Self-government Administration on 24 January 2006 for construction of Vilnius County Regional Landfill Site for Municipal Waste (claim 5).

The redaction of the Law of Republic of Lithuania on Construction Works that was in force on the moment of issue the contentious License for Construction Works provides that a License for Construction Works may be issued: 1) for a construction in the territory being controlled by several self-governing bodies, for a construction that’s builder (client) is a self-government and for a construction that is targeted for national defense needs (included in the list to be approved according to the procedure established by the Government) – by the Head of the Administration of the County; 2) for any other construction – by the Director of the  Self-government Administration (or the civil servant of the  Self-government Administration authorized by the Director)(the Article 23 Part 5). The said provisions were transferred to the Technical Regulations for Construction Works STR 1.07.01:2002 “A License for Construction Works”, approved by the Order No. 218 of the Minister of Environment, as of 30 April 2002 (with later amendments) and explained in details in them; the Paragraph 6 of the said Regulations provides that a License for Construction Works, including a License for destruction, shall be issued by: for a construction in the territory being controlled by several self-governing bodies, for a construction that’s builder (client) is a self-government (its institution, an enterprise controlled by the self-government, other subjects to administering from the side of the self-government) – by the Head of the Administration of the County (subparagraph 6.1); and for a construction that is targeted for national defense needs included in the list to be approved according to the procedure established by the Government – by the Head of the Administration of the County (subparagraph 6.2); for a construction on the seaside and the Curonian Isthmus (except of the settlements within the territory of the Curonian Isthmus) - by the Head of the Administration of the County at a proposal of the executive institution of the self-government, presentation of the Ministry of Environment and decision of the Government (subparagraph 6.3); for any other construction - by the Director of the  Self-government Administration or the civil servant of the  Self-government Administration authorized by the Director (hereinafter referred to as “The subject to administering from the side of the self-government”) (subparagraph 6.4).

The Applicants identify the issue of the License for Construction Works by a non-authorized subject as one of the reasons for annulling the License, i.e. they state that the License had been issued by the Self-government Administration and in this case it ought be issued only by the Head of the Administration of Vilnius County according to the subparagraph 6.1 of STR 1.07.01:2002, because builder UAB “VAATC” (the recipient of the License) is an enterprise controlled by self-governing institutions. They also pointed out that a non-authorized person had issued the License because the powers of the Mayor of Elektrėnai Self-government for issuing such a License were expired already. It should be noted in this case that the subparagraph 6.1 of STR 1.07.01:2002 provides issuing a License for Construction Works by the Head of the County, when the builder is a self-government, its institution, an enterprise controlled by a self-government or other subjects to administering from the side of the self-government. A definition of an enterprise controlled by the state (a self-government) is provided in the Law on Privatization of the State and Municipal Property: its Article 1 Part 6 provides that an enterprise controlled by the state (a self-government) is an enterprise where over ½ of the shares that provide a right of voting at General Meeting of Shareholder are owned by the state or a self-government. The account of the securities of UAB “VAATC” (provided in the dossier) shows that Elektrėnai Self-government had not the needed number of shares on the day of issue of the License (Volume IV, pages 128-129 of the dossier). The Court had established no exceptions when a License for Construction Works should be issued by a person other than the Director of the Self-government Administration or the civil servant of the  Self-government Administration authorized by the Director; so it concludes that the License for Construction Works had been issued by a competent subject. In respect of the argument of the complaint related to an expiry of the powers of the Mayor of Elektrėnai Self-government for issuing Licenses for Construction Works on the moment of issue of the contentious act, it should be stated that both the Law of Republic of Lithuania on Construction Works and STR 1.07.01:2002 provide that the Director of the Self-government Administration or the civil servant of the Self-government Administration authorized by the Director could issue a License in the said case; in the case under the discussion, Mr. Arūnas Butrimavičius the Head of the Department of Architecture and Territorial Planning under Elektrėnai Self-government Administration had issued License, so the powers of the Mayor had no impact upon the procedure of issue the License for Construction Works.

The Applicants had specified following bases for annulling the License for Construction Works: the Permanent Commission for Construction Works provided neither positive nor negative conclusion; on passing the decision, a majority of members was not presented; some institutions coordinated the project after an expiry of a considerably long period after the sitting, thus violating the provisions of the Paragraphs 5, 7 and 8 of the Regulations for the Activities; an approval of a competent health care institution for issuing a License for Construction the Landfill Site is absent; UAB “VAATC” (the builder) was not issued a permission for construction on the plot of land from its Lessor; according to the subparagraph 21.4 of the Special Conditions for Using Land and Forests, an arrangement of landfill sites in electric lines’ protection zones is prohibited.

The Article 23 Part 9 of the Law of Republic of Lithuania on Construction Works provides that after a reception of an Application specified in the Part 6 or 7 of the said Article and other documents, the Director of the Self-government Administration (the civil servant of the  Self-government Administration authorized by the Director) shall transfer them to the Permanent Commission for Construction Works that shall examine whether the construction works meet the requirements for site management (Technical Regulations) provided in the territorial planning documents and the requirements of the Digest of Target Figures for Designing of the Construction. The Commission shall fix the results of such examination of the project on the construction in the record of the examination and provide the Director of the Self-government Administration (the civil servant of the Self-government Administration authorized by the Director) with a recommendation to issue (or not) a License for Construction Works to the builder (client). The Article 23 Part 10 of the Law of Republic of Lithuania on Construction Works provides that the Permanent Commission for Construction Works shall be formed by the Council of the Self-government and shall consist of representatives of owners (users) of engineering networks and communications having developed the territorial planning and target figures documents as well as of representatives of institutions and the self-government that are entitled to pass decision on the problems mentioned in the Part 9 of the said Article. The model regulations for the Commission shall be developed by an institution authorized by the Government. It may be seen from the Model Regulations for the Permanent Commission for Construction Works, approved by the Order No. D1-696 of the Minister of Environment, as of 28 December 2004 (hereinafter referred to as “The Model Regulations”), that the activities of the Commission are carried out in form of sittings to be arranged according to the procedure provided in the Regulation for the Activities of the Commission (the Paragraph 8) and members of the Commission, such as the authorized representatives of civil servants of the Self-government Administration and the institution (subject) that developed the territorial planning or target figures (or took part in their development), fixed in the Digest of Target Figures for Designing of the Construction, are obliged to be presented at such sittings. If a member of the Commission is not able to take part at a sitting, he (she) shall be entitled to provide the personal opinion on the issue under discussion in writing before the beginning of the sitting and such opinion shall be fixed in the Minutes of the sitting (the paragraph 13). 

The key task of the Commission in the process of issue a License for Construction Works is examination and establishment, whether: the construction works conform to the requirements (regulations) for the site management provided in the territorial planning documents and the requirements of the Digest of Target Figures for Designing of the Construction; the scope and composition of the project on the construction conform to the scope and composition set for such a purpose; an expert’s examination of the project had been carried out (if required) and its conclusions are positive (the Paragraphs 19.1-19.3 of the Model Regulations). The Commission shall fix the results of examination of the documents required for issue a License for Construction Works in a record and provide the Director of the Self-government Administration (the civil servant of the Self-government Administration authorized by the Director) with a recommendation to issue (or not) a License for Construction Works; if the Commission provides any comments related to the project on the construction, they shall be fixed in the record and a License for Construction Works shall be issued after a rectifying the project according to such comments (the Paragraphs 22-23). All members of the Commission presented at the sitting shall sign the record. A recommendation of the Commission to issue a License for Construction Works should be passed at an assent of all members of the Commission presented at the sitting. If there is no assent of all members of the Commission, the reasons of contradictions shall be fixed in the Minutes of the sitting (the specific reasons of non-issue with references to paragraphs of the legal norms usable as a base should be specified)(the Paragraph 24).

According to the order No. 01.V-435 of the Mayor of Elektrėnai Self-government “On Formation of the Permanent Commission for Construction Works”, as of 21 August 2002, such Commission should consist at least of thirteen members plus a chairperson (Volume VI, page 190 of the dossier). According to the Paragraph 5 of the Regulations for Activities of the Permanent Commission for Construction Works under Elektrėnai Self-government, approved by the Mayor of Elektrėnai Self-government, members of the Commission shall provide their conclusions on the provided documents and issue (non-issue) a License for Construction Works before the end of the sitting, the Minutes shall be executed during the sitting and all members shall sign it before the end of the sitting (the Paragraphs 7 and 8 - Volume VI, page 91 of the dossier). It may be seen from the Minutes of the sitting of the Permanent Commission for Construction Works under Elektrėnai Self-government on 20 September 2005 (Volume I, pages 69-70 of the dossier) that the Chairman and four members of the Commission were presented at the sitting; an absence of the dates at the signatures allows to suppose that they had signed the conclusions of the Minutes on the same day; V.Steško the Director of Trakai Public Health Care and Qualification Improving Center had specified the date of the sitting where the letter “On a Coordination the Technical Project on the Planned Kazokiškės Landfill Site”, as of 01 December 2005, was discussed upon and it was decided that the Phase I  of the technical project on the Landfill Site conforms to  the Special Targets No. 12-65 provided by Trakai Public Health Care and Qualification Improving Center on 19 March 2004 (Volume I, pages 67-68 of the dossier). It should be concluded from the above-described that the statement of the Applicant related to considerably delayed coordination of the project by the institutions are groundless. The incomplete filling the Minutes, as of 20 September 2005 (unnecessary words are not crossed out), does not cause it void, because no comments related to a rectification of the project on the construction are provided. In respect of the statement of the Applicants that a majority of the members was not presented at the sitting, it should be noted that, according to the Paragraph 13 of the Model Regulations, only authorized representatives of civil servants of the self-government administration and the institutions having set the target figures (or having taken part in the setting) fixed in the Digest of Target Figures for Designing of the Construction are obliged to be presented at sittings of the Commission; according to the Paragraph 24 of the Model Regulations, the Minutes of the sitting should be signed by all persons presented at the sitting. So, there is no ground for stating that the decision of the Commission is invalid because of lack of quorum.

In respect of the statement that UAB “VAATC” failed to obtain a permission of the Lessor for the construction works on the land, it should the noted that the Head of Vilnius County Administration had granted on lease the 301638 sq m plot of land targeted for other purposes (a territory of waste storage, sorting and utilization) in Kazokiškės Village to the said Company for 23 years in accordance with his order, as of 07 September 2005 (Volume I, pages 28-29 of the dossier); the purpose of the land – waste storage and utilization – was fixed in the Real Estate Register as well (Volume I, pages 26-27 of the dossier); the Contract on Lease the State-owned Land, concluded with the Company on 19 September 2005, clearly confirms that the target figures for constructing new erection and equipment conform to the Detailed Plan of Kazokiškės Landfill Site (Volume I, pages 30-31 of the dossier).

5) The claim related to annulling the Conclusion No. 1.7-956 of Vilnius Regional Environmental Protection Department on the environmental protection part of the technical project, as of 13 May 2005 (claim 6) is based by the Applicants on following arguments: Vilnius Regional Environmental Protection Department had no right to approve such decisions because they do not conform to the environmental protection standards, i.e. the background environmental air pollution was not assessed, the value of the permissible limit of solid particles (500 mg/m3) specified in the Conclusion on the Assessment of the Environmental Impact was wrong, an elimination of the dry silt from cleaning the municipal waste was not taken into account, the impact on water quality was not examined, the 500 m sanitary zone of the Landfill Site was set groundlessly and incorrectly.  

The Paragraph 14 of the Technical Regulations for Construction Works STR 1.05.05:2004 “The Environmental Protection Part of a Project on a Construction”, approved by the order No. 701 of the Minister of Environment, as of 24 December 2003, that was in force on the moment of approval of the Conclusion provides that the composition and the scope of the environmental protection part of a project on a construction specified in the Annex 1 of the said Regulations are applicable, if the planned economical activities related to the construction shall impact all components of the environment (such as water, air, soils, entrails of the earth, biological variety, landscape) by exposure chemical, physical and biological pollutes into the environment. The Section 5 of the Annex 1 of the Regulations “The Environmental Air” points out that this Section shall be included on designing constructions bound with economical activities that cause exposure of pollutes to environmental air and constructions were stationary burning equipment with thermal capacity >0.12 MW are planned.

In the report on assessment of the environmental impact, the permissible limit value of solid particles is specified in micrograms (a microgram equals to 0.000006 g – see Volume III, page 33 of the dossier) for cub m, not in milligrams for cub m, as the Applicants state, thus the limit does not exceed the norms. Silt removal is not planned on the Landfill Site and is not allowed; however, the Applicants provided no materials to substantiate this statement. The impact of water quality was examined in the report on assessment of the environmental impact; it may be seen from it that the Landfill Site will not cause a considerable hydrogeological impact on the natural environment, the reserve of the water treatment facilities is sufficient for treatment the waste waters from the Landfill Site, the planned technical means are introduced (Volume III, pages 22-27, 120-123 of the dossier); by the way, this fact was fixed by the Commission, formed according to the order No. 01V-105 of the Mayor of Elektrėnai Self-government, as of 07 December 2005, at its sitting dated 09 December 2005 (Volume I, pages 67-68 of the dossier).

In respect of setting the sanitary protection zone, it should be noted that (according to the Paragraph 7 of the Procedure for Establishing and Supervising Sanitary Protection Zones approved by the order No. 10 of the Minister of Health, as of 05 January 2001, that was in force in the period of developing the territorial planning document) the size of the sanitary protection zone should ensure the negative impact caused by chemical, physical, biological pollution not exceeding the standards set for living environment by the legal norms in public health care. The authorized public health supervision institutions engaged in the state supervision of implementation of the special target figures for construction works and its impact on the living environment and human health as well as the impact of the economical activities of the subject upon the environment, control whether the preliminary decisions on the size of the sanitary protection zone conforms to the provisions of the legal norms related to public health care and do not contradict to the decisions of the general plan (the Paragraph 8.2), assess the programme for the assessment of  the planned economical activities and the report on it according to the established procedure, provide conclusions on a legitimacy of the size of the sanitary protection zone  (the Paragraph 8.4). According to the Paragraph 12, the size of the sanitary protection zone and the requirement bound with using the territory of the sanitary protection zone for economical activities are set by the Ministry of Health, the Ministry of Environment and the Ministry of Agriculture within their competences. According to the Annex of the Procedure, the size of the sanitary protection zone for a landfill site for municipal waste (as in the case under discussion) should be 500 m; no other sizes of the sanitary protection zone are provided in the Procedure, so there is no ground to require a double or a triple size of it.


On the base of the above-described, the Board of Judges concludes that there is no base for annulling the acts taking into consideration the arguments of the complaint.

Following the Articles 85-87, the Article 88 Part 1, the Article 101 Part 6 and the Article 127 of the Law of Republic of Lithuania on Administrative Proceedings, the Board of Judges

Decides:

To reject the application on a prolongation of the missed term and to terminate the action according to the complaint (referred to as the Preventive claim), as of 23 May 2006, on annulling the resolution No. 01-24-3257 of the Ministry of Environment of Republic of Lithuania “On Feasibility of Construction of Vilnius County Landfill Site for Municipal Waste in Respect of Environmental Impact”, as of 12 June 2002, and the complaint, as of 10 May 2006, on annulling the resolution No. 55 of the Council of Elektrėnai Self-government, as of 05 April 2002; to reject the remained claims of the complaint, as of 10 May 2006, as groundless ones.

An appeal against the Judgment may be lodged to the Supreme Administrative Court of Lithuania within 14 days from its publication via Vilnius District Administrative Court or directly to the Court of Appeal.
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