
I. Information requested by the Compliance Committee 
(a) Which legislative provisions implement Article 6 of the Convention (please provide as detailed answer as possible, including a reference to the type of the relevant legislative acts);

Article 6 on public participation in decision-making on specific activities is implemented in Romania by the following legislation (the reference is being made for projects):

The framework of public participation is established by:

· the Environmental Protection Law 137/1995, as amended by Emergency Government Ordinance 91/2002 as approved by Law 294/2003 (art.5, art.11, art.12); this law was repealed in January 2006 by Emergency Government Ordinance 195/2005 for environmental protection (art.3, letter h), art.4, letter p), art.5, letter c), art.20;
· Law 86/2000 for the ratification of the Aarhus Convention
· Law 22/2001 for the ratification of the Espoo Convention

The public participation to the environmental decision-making process comprises the involvement of the public within the assessment of the projects, plans and programmes and also within the assessment of the activities.

Regarding the assessment of the projects, the specific legislation is the following:

· Governmental Decision (GD) 918/2002 on establishing the framework procedure for environmental impact assessment and approving the list of private and public projects subject of this procedure, as amended by GD 1705/2004 (art.5, art.6, para.(6), art.11 para(2), art.12, art.13 para(3), art.14, art.15);
· MO 860/2002 approving the procedure for environmental impact assessment and for issuing the environmental agreement, as amended by MO 210/2004 and by MO 1037/2005 (art.16, art.17 para (2) &(3), art.27, art.28, art.31, art.35-47);
· MO 864/2002 approving the procedure for transboundary environmental impact assessment and for public participation in decision-making on projects with transboundary impact (art.7 para.(2), art.9 para.(2) & (3), art.12 para.(1) – (3), art.13, art.15 para.(2), art.16 par.(1) & (2), art.19 para.(2))

(b) Whether environmental impact assessment is a part of the permitting procedure pursuant to Romanian national legislation; 

The national legislation on constructions stipulates the obligation that all projects must be analyzed by the environmental authorities in order to decide whether a particular project needs an evironmental agreement.

The national EIA legislation provides for 2 kinds of projects: 

· projects that are subject of the EIA procedure and for which the construction authorization is based as well on the environmental agreement. 

· projects that are not subject to the EIA procedure, for which the construction authorization is not based on environmental agreement;

The construction authorization contains the conditions stipulated in the environmental agreement - it means that the construction authorization is conditioned by the environmental agreement's provisions. The EIA procedure and its outcome are taken over into the decision-making process for the proposed activity .
This means that for certain projects the EIA procedure is part of the permitting procedure, e.g. the construction authorization for Rosia Montana Project cannot be issued in the absence of the environmental agreement. 

The environmental agreement may or may not be issued as a result of carrying out the EIA procedure (including the transboundary EIA). 
It must be specified that the permitting procedure above mentioned refers to the project. This means that a project cannot start without a construction authorization.

After the construction is realized, in order to start the activity, the economic operators must obtain the environmental authorization (this statement is available for certain types of activities, namely those that might have a significant environmental impact) or the integrated environmental permit (for IPPC installations). 

(c) Which legislation lays down the environmental impact assessment procedure;

· Governmental Decision (GD) 918/2002 on establishing the framework procedure for environmental impact assessment and approving the list of private and public projects subject of this procedure, as amended by GD 1705/2004. This normative act transposes in Romanian legislation Directive 85/337/EEC as amended by Directive 97/11/EC. The amendments introduced by Directive 2003/35/EC will be transposed until June 2006, according to the Romanian Position Paper;
· MO 860/2002 approving the procedure for environmental impact assessment and for issuing the environmental agreement, as amended by MO 210/2004 and by MO 1037/2005;

· MO 863/2002 approving the methodological guidelines applicable to the stages of the environmental impact assessment framework procedure (transposes the EC guidelines on screening, scoping and review);

· MO 864/2002 approving the procedure for transboundary environmental impact assessment and for public participation in decision-making on projects with transboundary impact

(d) Whether national legislation provides for public participation in the scoping procedure in accordance with requirements of the Aarhus Convention, EC Directives and Espoo Convention;

The EC Directives are transposed as follows:
Directive 85/337/EEC, as amended by 97/11/EC is transposed by GD 918/2002, as amended by GD 1705/2004;

Directive 2003/35/EC is not yet transposed and the deadline for transposition is June 2006.
The Aarhus and Espoo Conventions are part of the national legislation as a result of the ratification laws. 

MO 860/2002 and MO 864/2002 provide, as required by the Aarhus Convention, for public participation in the decision-making process. So the public is informed and may participate to the procedure, including to the public debate on the project and on the EIA Report.
(e) Which institutions are in charge of carrying out the environmental impact assessment and permitting procedures
The EIA procedure is a permitting procedure from the environmental point of view, as it is finalized with the issuance of the environmental agreement; the environmental agreement is a regulatory act necessary for issuing the construction authorization. The developer cannot start the project without the construction authorization.

There are 3 level of competence for issuing the environmental agreement depending on the significance of the project. So, the institutions in charge with issuing the environmental agreement are:

· Local Environmental Protection Agencies (LEPAs) – local level;

· Regional Environmental Protection Agencies (REPAs) -  regional level;

· National Environmental Protection Agency (NEPA) and Ministry of Environment and Water Management (MEWM) – national level.

The competences are stipulating in Annex I.1 and Annex I.2 of MO 860/2002, as amended.

According to the EGO 195/2005, for certain projects, such as nuclear power plant, quarries and opencast mining operations where the surface of the site exceeds 25 hectares, the environmental agreement is issued as a Governmental Decision (the same provision was stipulated in Law no.137/1995, as amended). This means that for Rosia Montana project, the competence for issuing the environmental agreement belongs to the Romanian government.
According to MO 860/2002, as amended, the EIA procedure is carrying out by the competent environmental authority together with Technical Review Committee (TRC). The TRC is composed of representatives of the following authorities:  Ministry of Economy and Trade, Ministry of European Integration – Department of Development and Prognosis, Ministry of Health, Ministry of Agriculture, Forests, and Rural Development, Ministry of Construction, Transport and Tourism, Ministry of Public Administration and Interior, Inspectorate for Emergency Situations) and other relevant bodies, as appropriate.
As mentioned above, the environmental agreement is one of the regulatory acts necessary for issuing the construction authorization. This act is issued by the local authorities (mayoralties).
Regarding Rosia Montana project, the developer needs first to obtain the environmental agreement and based on the environmental agreement the local authorities are able to issue the construction authorization. In the absence of at least these 2 acts, the developer is not allowed to start the project.   

It must be mentioned that in order to start certain activities, the economic operators need to obtain the environmental authorization. According to the legal requirements, the procedure for issuing the environmental authorization also contains public participation.  This means that in order to start the activity, Rosia Montana Gold Corporation needs also to obtain the environmental authorization. 
(f) Whether the permitting procedure concerning the Rosia Montana has been already launched;

The EIA procedure is launched by submission of the application for issuing the environmental agreement by the developer. The application for Rosia Montana project was submitted in December 2004. 
(g) Whether the project is considered to have any potential transboundary environmental impact, and if so, what steps have been taken to involve the public concerned in other countries.

Taking into account that the Rosia Montana project is subject to the Espoo Convention, the Ministry of Environment and Water Management has requested to the Ministry of Foreign Affaires, on 21.12.2004 to transmit the notifications to the following potentially affected states: Hungary, Serbia and Montenegro, Bulgaria, Republic of Moldova, Ukraine, Slovakia.

The notification transmitted was accompanied by the CD containing the Project Presentation Report.

The deadline for responses to the notification was indicated as 4 weeks from the receiving date of the notification by each state.

Hungary answered to the notification confirming its participation to the EIA transboundary procedure for Rosia Montana project and transmitted a preliminary proposal for the content requirements of the EIA Report for Rosia Montana project.

Bulgaria has answered to the notification stating that it will not participate to the EIA transboundary procedure for Rosia Montana project.

Republic of Moldova has answered to the notification stating that it will not participate to the EIA transboundary procedure for Rosia Montana project, but requested the EIA Report - when this will be available.

The Embassy of Serbia and Montenegro in Romania informed the Romanian authorities that the notification on Rosia Montana project was transmitted to the competent authorities of Serbia and Montenegro on January 13th, 2005.  No answer was received from the competent authorities of Serbia and Montenegro.

The Embassy of Ukraine in Romania confirmed the receiving of the notification on Rosia Montana project on January 11th, 2005. The Ukrainian Point of Contact for Espoo Convention confirmed that the notification was received by the Ukrainian Ministry of Environment on February 21st, 2005.  No answer regarding its participation to the EIA transboundary procedure was received for this project.

The Embassy of Slovakia in Romania confirmed the receiving of the notification for Rosia Montana project on January 24th, 2005. The Slovakian environmental authorities received the notification on February 14th, 2005 but no official answer regarding the possibility to participate to the EIA transboundary procedure was received for this project.

In order to ensure large accessibility of the public, MEWM displayed on its web page the Project Presentation Report for Rosia Montana, both in Romanian and in English, and the EIA procedural stages.

The MEWM web page also informed on the existence of a list of NGOs, natural or legal persons, registered at LEPA- Alba, who wanted to participate to the EIA procedure for Rosia Montana project. This list was also accessed from the MEWM web page.

The public comments and observations received until now have been analyzed by the MEWM’s experts who have drawn up answers according to the EIA legislation in force. The justified comments and opinion will be transmitted to the developer before the public debate in order to answer to them. 
It must be underlined that the date of the public debate of the EIA report and of the proposed project will be displayed on the MEWM and EPA- Alba’s web pages.

II. Information on the documents submitted by Alburnus Maior as background information. 
A. Contestation addressed by Alburnus Maior to MEWM on 5th of January, 2005 and MEWM’s reply to Alburnus Maior contestation – Ref no.60311/17.01.2005

Alburnus Maior requested the suspension of the EIA procedure on the grounds that the project presentation report (PPR) for the Rosia Montana project “did not contain all the necessary information on its environmental impact as stipulated in art.12 par.(2) of Ministerial Order (MO) 860/2002 and is in the contradiction of the very definition of the evaluation of the environmental impact”. In other words, Alburnus Maior considered that the PPR is equal to the environmental impact assessment report (EIA Report).
According to art.6 par.(1) of GD no.918/2002, as amended, the public environmental authorities have the obligation to analyze the public or private projects that may significantly affect the environment in order to establish if these projects are or are not subject to the EIA procedure. Art.7 stipulates that the analysis of the environmental authorities is carried out “taking into account the technical presentation of the project” (i.e. project presentation report). 

By corroborated interpretation of art.6 par.(1) and art.7 it results that in order to decide if the project is subject to the EIA procedure, the environmental authority needs some technical data that are part of the Project Presentation Report. 

On the other hand, art.6 includes several referral provisions, one of them referring to Annex 1 (art.6 par.2) and another one referring to Annex 2 (art.6 par.3). Annex 1 lays down “the list of the projects subject to EIA procedure” and Annex 2 lays down “the list of the projects for which it has to be determined the necessity of carrying out the EIA procedure”.

So, the Project Presentation Report mentions the necessary technical data based on which the environmental authority accomplishes the screening stage for the respective project. 
As a consequence, the Project Presentation Report represents the technical data based on which the screening stage decision is issued. The Project Presentation Report does not represent the EIA Report which represents the bases for issuing the environmental agreement.  The EIA report is a document required later in the EIA procedure.
So, the Project Presentation Report submitted by Rosia Montana Gold Corporation leads to the conclusion that this project is one of the projects laid down in Annex 1 of GD no.918/20002. The provisions of art.6 par.(2) of GD no.918/2002 are very clear in this respect, stating the obligation of submitting  this type of project to the EIA procedure. 

Conclusion: the main purpose of the Project Presentation Report is to help the environmental authorities to accomplish the screening stage of the EIA procedure for the respective project.  

The data on the potential environmental impact of the Rosia Montana project will be presented within the EIA Report that will be submitted by the Rosia Montana Gold Corporation. Until now, the EIA report has not been submitted. 
As soon as the EIA Report will be submitted by the developer, it will be made publicly available so that the public will be able to make comments and suggestions on the EIA Report that it will also be subject to the public debate (public hearing). 

On the other hand, PPR is a technical presentation of a project. It contains only basic information about the developer (project’s owner): name, address, tel. and fax and it does not refer to the previous signed arrangement and contracts (these data are not important for establishing if the respective project is or is not subject of the EIA procedure).
Regarding other licences invoked by the Alburnus Maior, it must be underlined that, according to art.11 par.(4) of EGO 195/2005 “the environmental agreement is issued in parallel with other regulatory acts issued by other competent authorities” (the same provision was stipulated in art.8 par.(9) of Law 137/1995, as amended).  Art.9 par.(1) of MO 860/2002 stipulates that the documents necessary to be submitted to the competent environmental authority in order to start the EIA procedure are: the application, the technical fiche (which is an annex to the urban certificate) and the PPR. As a consequence, none of the acts mentioned by the Alburnus Maior (mining, cultural licenses, etc) were in the possession of MEWM. Besides, the MEWM is not the competent authority for issuing those documents.  So, according to art.4 par.5 of the Aarhus Convention, MEWM informed Alburnus Maior of the public authorities to which they should apply for the requested information.   

B. Contestation addressed by Alburnus Maior (no.1687/ 11.01.2005) and EPA Alba’s reply to Alburnus Maior contestation – Ref no.191/28.01.2005

Alburnus Maior complained that it was not individually notified when the EIA procedure for Rosia Montana project started and it did not received the documentation on the project.
Art.6 par.2 of the Aarhus Convention stipulates 2 alternative methods of informing the public: either by public notice or individual notice, as appropriate. This means that there are two possibilities in accomplishing the obligation to inform the public: public notice OR individually. The two possibilities are not compulsory to be both observed in the same time. If one of them is observed, then the obligation to inform the public is accomplished.  
According to the Romanian legislation regarding the EIA procedure in force at that time, the information of the public regarding the start of the EIA procedure is accomplished by newspaper announcement.  This means that the developer has the obligation to publish an announcement in a newspaper on the submission of the application for obtaining an environmental agreement for a particular project, as we mentioned above. 
For Rosia Montana project, more than one announcement were published in the following Romanian newspapers: 
a) “Unirea” – which is a local newspaper (in 22.12.2004 and 30.12.2004);

b)  “Romania Libera” – Banat and Transilvania edition, which is also a local newspaper (in 22, 27 and 30.12.2004);

c)  “Romania Libera” – the national edition, in 27 and 30.12.2004. 
The public announcements mentioned that Rosia Montana Gold Corporation SA submitted the application for the environmental agreement to EPA - Alba and that information about the project are available for consultation at EPA – Alba and Rosia Montana Gold Corporation’  headquarters and also on Rosia Montana Gold Corporation web page. The announcement also mentioned that the public has 10 days to make comments that have to be submitted to EPA- Alba.
In order to inform the public at large, both EPA-Alba and Ministry of Environment and Water Management (MEWM) displayed the announcement about the start of the EIA procedure for Rosia Montana project on their web pages (www.apm-alba.ro and www.mappm.ro). The announcement was displayed almost 1 month. On the MEWM’s web site the information was also in English. 
It must be underlined that besides the announcement, the project presentation report, which contains the technical data of the project, was displayed on the web sites of the EPA- Alba and MEWM. The project presentation report is still available in Romanian and in English on MEWM’s web page.

So, the information about the starting of the EIA procedure for Rosia Montana project was widely disseminated by announcements that were repeatedly published in local and national newspapers and they also were displayed on 3 web pages.  
Another important thing necessary to be mentioned is that Alburnus Maior was aware of the starting of the EIA procedure for Rosia Montana project. On 5th of January 2005 Alburnus Maior addressed a contestation to MEWM requesting the suspension of the EIA procedure because the PPR did not contain all necessary information on the project environmental impact (document no.1 of the summaries of the contestation).  It should be mentioned that the deadline for receiving comments and opinions from the public was 14th of January 2005, so Alburnus Maior sent the contestation in due time. After that, on 11th of January 2005, Alburnus Maior requested to be individually notified and to receive the necessary documentation in order to file a contestation, which it was already filed.  

As a consequence, Alburnus Maior was aware of the starting of the EIA procedure for Rosia Montana project and had access to the PPR. Alburnus Maior could draw up the contestation only after consulting the PPR which was publicly available. This assertion is substantiated by the content of the contestation submitted by Alburnus Maior, which mentions “The Project Presentation Report (PPR) submitted by RMGC to APM – Alba in December 2004….”.
This leads to the conclusion that relevant information was widely spread and available and the public was aware of the starting of the EIA procedure for Rosia Montana project. So, by using the method of public notice (i.e. announcements that were repeatedly published in local and national newspapers and also displayed on 3 web pages) Romanian authorities observed the provisions of art.6 par.2 of Aarhus Convention. 
C. Alburnus Maior’s administrative complaint (no.60/30.01.2005) and EPA – Alba’s reply – Ref.no.817/25.02.2005

Alburnus Maior requested again to be individually notified and to be prolonged the deadline for contestations. It mentioned that the EPA- Alba published an announcement in a local newspaper on 17th of December 2004 stating that RMGC did not submit the application for the Rosia Montana project. 
EPA- Alba reiterated in its reply that the requirements of art.6 par.2 of Aarhus Convention were observed.  
The information published on 17th of December 2004 in the local media was based on a note drawn up and submitted by EPA- Alba to the Consultative Committee of Alba County on 10th December 2004, at the request of the County Council- Alba.  The note was drawn up based on the information available at the date of 10th of December 2004. By that date RMGC had not yet submitted the application for Rosia Montana project. 

The representatives of mass media attended the meeting of Consultative Committee of Alba County which took place on the morning of 14th of December 2004. 
So, the information presented at that meeting were correct and the note was not sent to the newspaper. 
EPA – Alba is not responsible for the later publication of the information presented at the above – mentioned meeting. 
So, the information published on 17th of December 2004 in the local media was based on the notes took by the representatives of the local media that attended the Consultative Committee meeting on 14th of December 2004.
On 4th of April 2005 EPA – Alba replied to Alburnus Maior sending copies of the County Council Alba’s request and of the note drawn up and submitted to the County Council. It also mentioned that the note was not sent by the EPA- Alba to the newspaper for publication. As a consequence, Alburnus Maior was aware since April 2005 of the fact that EPA- Alba was not responsible for the publication on the 17th of December 2004. This means that the assertion made by Alburnus Maior regarding the responsibility of EPA – Alba for the information published on 17th of December 2004 is not substantiated (document no.5 of the summaries of the contestation).
On the other hand, EPA- Alba cannot be responsible for all information about Rosia Montana project that are published by journalists in different newspapers. The environmental authorities are responsible only for the documents issued by them. 

It must be underlined that the Romanian legislation on EIA procedure stipulates that the public is also informed (besides the application on the environmental agreement) on: the screening stage decision, the public debate of the EIA report and of the project and the review stage decision (for issuing or rejecting the environmental agreement).
The public has 30 working days before the public debate to consult the EIA report and to make comments and observation.  Then, the EIA report and the project are subject of a public debate. The justified comments and opinion expressed by the public before the public debate are answered by the developer during the debate. The competent environmental authority records on a specific format the justified comments and opinions expressed during the public debate and analyze them. After that, the competent environmental authority sends the format to the developer who has the obligation to complete the EIA report with an annex containing the solution for solving the problems mentioned by the public.

According to Law 554/2004 on administrative contentious, any person maintaining the impairment of a right or of a legitimate interest by the competent environmental authority can challenge the review stage decision before the competent court of law. 
III. Information on the allegations made by Alburnus Maior
Alburnus Maior claimed that the Romanian authorities breached the provision of art.6 par.3, 4, 6 – 8 of the Aarhus Convention because of the absence of the public participation during the scoping stage.
The second pillar of the Aarhus Convention envisages public participation in the decision-making process. In other words, the states parties have the obligation to consult the public before a decision is taken and to take into consideration public comments and opinions when the decision is taken.
The purpose of the scoping stage of EIA procedure is to establish the content and extent of the information to be elaborated and supplied by the developer to the competent authority within the EIA report. 
According to the Romanian legislation, the scoping stage is carried out by the competent environmental authority together with other relevant authorities and is finalized with the scoping list issued by the environmental authority. So, the scoping stage is not a decision-making stage. In other words, no decision that might affect the public is taken. The scoping list simply explains and details what information are necessary to be supplied by the developer within the EIA report for a particular project. That is why the content of the scoping list is usually very technical.
Taking into consideration the purpose of the scoping stage (i.e. no decision is taken), consultation of the public is not mandatory.  
The scoping list is not an administrative act (i.e. a decision). The reasons for this are:

· it does not produces, amends or ceases legal relationships; in other words, it does not produce legal effects. The purpose of the scoping list is to mention what information are necessary to be provided in order to establish the developer’s environmental obligations necessary to be observed when he starts a project;
· it cannot be revoke or annulled (a consequence of the first reason); 

· it is a step of the EIA procedure; it means it does not have an independent existence, being closely link with the EIA report. There are projects for which no EIA report is drawn up because after the screening they are not considered to have a significant environmental impact. As a consequence, no scoping list is drawn up for these types of projects; 
· if the requirements mentioned in the scoping list are not observed, this does not represent an infringement; in other words, the developer cannot be punished with a fine. The only tool available for the competent authority is to ask the developer to complete the EIA report with the requested information.
In conclusion, the scoping list represents a request for information. Being a request made by administrative authorities, the scoping list has the legal status of an administrative operation.
Regarding Rosia Montana project, the scoping list was sent to the developer on 25th of May 2005 and on 10th of June 2005 it was sent to the Hungarian party. The scoping list contains:

· the presentation of the legal framework applicable to the Rosia Montana project

· the checklist for the scoping stage, 

· the requests/questions of the representatives of the public authorities and institutions involved in the Technical Review Committee

· the Hungarian proposal for the scoping stage.

The preliminary proposals for the content of the EIA report sent by Alburnus Maior were received by MEWM on 22nd of June 2005, when the scoping list was already sent to the relevant parties.
But, all the justified comments and opinion that are received by the competent environmental authority regarding Rosia Montana project will be sent to the developer in order to give the necessary answers. This means that the preliminary proposal sent by Alburnus Maior will be sent to the developer in order to be able to provide the proper answers during the public debate.
Art.6 par.3 of Aarhus Convention specifies that reasonable time-frames for different phases of public participation must be provided. 
As we already mentioned, according to the Romanian EIA legislation, the public is informed about the application for the environmental agreement, the screening stage decision, the public debate and the review stage decision. 

The public has 10 working days from the date of the publication of the announcement on the application for the environmental agreement to send comments and opinions. 
The public has 10 working days from the date of the publication of the announcement on the screening stage decision to make comments. For Rosia Montana project, this announcement was published on 6th and 8th June 2006 in 2 local newspapers (“Unirea” and “Romania Libera”- Transilvania and Banat edition) and in a national one –“Adevarul”. The announcement specified that the project is mandatory subject of the EIA procedure. 
The public has 30 working days from the date of the publication of the announcement on the public debate to consult the EIA report and to make justified proposals. The public can also make comments during the public debate.
The public has 10 working days from the date of the publication of the announcement on the review stage decision to make comments. 
As we stated before, the environmental agreement allows the developer to start the construction works from the environmental point of view. In order to do the construction works, the developer needs the construction authorization, which is issued by the mayoralty.  This means that RMGC needs also to obtain the construction authorization in order to start the construction works.
In order to start the activity (i.e. an activity having a significant environmental impact), the operator needs an environmental authorization or an integrated environmental permit (for IPPC installations). The operator has the obligation to submit to the competent environmental authority several documents, including the proof that he informed the public about the application for environmental authorization/ integrated environmental permit. The information can be done by announcement published in a local, regional or national newspaper or using other media.

The announcement must contain information on the purposes and site of the proposed activity and a short presentation of the activity. It must also contain the deadline (which is 30 days from the submission of the application) for receiving comments and complains and the address of the competent environmental authority where those comments must be sent. 
As a consequence, Romanian legislation fully complies with the requirements of art.6 par.3 providing for reasonable time-frames for different phases allowing sufficient time for public to make comments or opinions.  

Art.6 par.4 and 6 of Aarhus Convention establishes that public participation must take place early in the decision-making process and that the public has access for examination to all relevant information to the decision-making. In other words, the public authority must still be in the information processing stage and must be open to persuasion by the public to change its position or opinion. It also means that the public must have the possibility to examine the relevant documents in order to be able to persuade the competent authority.
The competent environmental authority does not have the necessary information in the scoping stage of the EIA procedure in order to take a decision. That is why it requests the necessary information to be presented and developed in the EIA report. 
The competent environmental authority elaborated the scoping list for Rosia Montana (drawn up according to MO 863/2002 which transposes the guidelines for the screening, scoping and review stages of the EIA procedure developed by the European Commission). 
The scoping list contains:

· the presentation of the legal framework applicable to the Rosia Montana project

· the checklist for the scoping stage, 

· the requests/questions of the representatives of the public authorities and institutions involved in the Technical Review Committee

· the Hungarian proposal for the scoping stage.

The scoping list was sent to Rosia Montana Gold Corporation SA, the Hungarian focal point to the Espoo Convention and the Ministry of Environment in Hungary. 

The scoping list was and still is displayed on the MEWM’s web site both in Romanian and in English.
According to the Romanian EIA legislation, the review stage decision is based also on the information presented within the EIA report
. This content is developed and must include the answers to other requests mentioned in the scoping list. 
Taking into consideration the importance of the EIA report for the decision making process, the law stipulates the obligation to make it publicly available for consultation for 30 working days (at the competent environmental authority and developer’ headquarters). In this respect, the EIA report is displayed on the web page of the competent environmental authority in Romanian (for the projects subject to the transboundary EIA procedure the EIA report is displayed both in English and Romanian). The consultation of the EIA report is free of charge. The environmental authorities impose reasonable charges for photocopying.
The public can submit comments and opinions on the EIA report to the competent environmental authority that has the obligation to analyze them and to transmit the justified ones to the developer.

The EIA report is subject of a public debate. During the public debate, the developer has the obligation to answer to the questions raise and to the comments and opinion received before the debate. 

Other justified comments and opinions received during the debate are recorded on a specific format and analyzed by the competent environmental authority. After that, the competent environmental authority sends the format to the developer who has the obligation to complete the EIA report with an annex containing the solution for solving the problems mentioned by the public. This annex is also made available to the public. The answers provided for by the developer are sent to the persons who made the comments.
The decision is taken by the competent environmental authority together with other relevant authorities based on the following documents: the EIA report, the opinion expressed by the relevant authorities, the possibilities to develop the project and the annex to the EIA report with the solutions for comments and questions raised by the public.
As a consequence, public participation takes place when the information processing stage is still on going and all options are open. In the same time, all relevant information for decision-making are made publicly available.
According to the Romanian legislation on integrated environmental permit, the documents submitted together with the application are available for public consultation except the confidential information, according to the Aarhus Convention. The public concerned is entitle to express comments and opinions to the competent authority before issuing the integrated environmental permit and the results of public consultation are taken into account when the decision is taken.
In conclusion, Romanian legislation is in line with the requirements of the above mentioned provisions of Aarhus Convention.

Art.6 par.7 of Aarhus Convention provides for the possibility for the public to submit comments and opinions
The Romanian legislation contains specific provisions in this respect, as we mentioned above.
Art.6 par.8 of Aarhus Convention stipulates the obligation of the competent authority to take into consideration the outcome of the public participation in the decision-making process.

This requirement is included in Romanian legislation, as we already stated. The decision for issuing or rejecting the environmental agreement must be made publicly available together with:
· the content of the decision and all additional conditions attached to it;

· the reasons that grounded the decision;  
· information on the main measures designed to avoid, reduce and, if possible, to remove the adverse environmental impact
· the deadline for receiving comments.  
IV. Information on the domestic remedies available
The Romanian Constitution provides in art.52 the following:

“ (1) Any person maintaining the impairment of a right or of a legitimate interest by a public authority, by an administrative act or by not resolving a request within the legal term is entitled to obtain the acknowledgement of the asserted right or the legitimate interest, the annulment of the administrative act and the legal remedy. 

(2) The conditions and limits of exerting this right are established by law. ” (Law no.554/2004)

Law 554/2004 on administrative contentious provides for in art.1 the following:

Art.1 – (1) Any person can bring an action before the competent court of law for the annulment of the administrative act, the acknowledgement of the asserted right or of a legitimate interest and the remedy of the suffered damaged, if he/she considers that maintains an impairment of his/her right or of legitimate interest by an administrative act or by a public authority which did not resolve his/her request within the legal term. The legitimate interest can be both private and public.

 (2) Any person can bring an action before the competent court of law if he/she maintains an impairment of his/her right or of a legitimate interest by an administrative act having an individual character and addressed to another person.

Art.2 of Law 554/2004 contains definitions. Some of them are:

Impaired person- any natural or legal person or a group of natural persons holders of individual rights or of private legitimate interests impaired by administrative acts; social bodies (e.g . NGOs) which consider that maintain an impairment of a public interest by the challenged administrative act are considered impaired person.

Administrative act – an unilateral act having an individual or normative character, issued by a public authority based on a law producing, amending or cessation of legal effects; an unjustified refusal of an administrative authority to resolve a request related to a right or an legitimate interest or, as appropriate, the fact of not responding to the applicant within the legal deadline is considered an unilateral administrative act; 

Impaired right – any fundamental right provided for by the Constitution or by the law, which is impaired by an administrative act;

Private legitimate interest – the possibility to claim certain behaviour taking into consideration the fulfilment of an individual, future and predictable right;

Public legitimate interest - the possibility to claim certain behaviour taking into consideration the fulfilment of a fundamental right which is collectively exerted or taking into consideration the protection of a public interest, as appropriate.

Art. 7 of Law 554/2004 contains the preliminary review procedure, as follows:
(1) Before bringing an action before the competent court of law the person who considers that maintains an impairment of his/her right or of a legitimate interest by an unilateral administrative act must ask the authority that issued the act, the revocation, in full or in part, of that act within 30 days from the receiving date of the administrative act or from the deadline for solving the request (which is 30 days).

Par.3 of art 7 stipulates that the person maintaining an impairment of a right or of a legitimate interest by an administrative act having an individual character and addressed to another person is entitled to file a complaint to the authority that issued the act within 6 months starting from the moment when he/she became aware, by any means, of that act.

Art.18 of Law 554/2004 mentions the possible court’ decisions:

The court, judging the complaint, may, as appropriate:

· annul, in full or in part, the administrative act;

· oblige the public authority to issue and administrative act or a certificate or any other document. 

The court has the competence to decide also on the legality of the acts and administrative operations that grounded the issuance of the act subject to the case before the court.
Emergency Government Ordinance (EGO) no.195/2005 on environmental protection stipulates that the state recognises the right of any person to a healthy and ecological balance environment, guaranteeing in this respect, the right of access, directly or indirectly by environmental NGOs, to administrative and/or judicial bodies, as appropriate, on environmental matters (art.5). 
Art.18 provides for the cases on the issuing, reviewing, suspension or annulment of the regulatory acts (i.e. environmental agreement and integrated environmental permit) are solve by the competent administrative contentious courts of law.
Par.6 of art.20 stipulates that environmental NGOs have access to justice on environmental matters.

Annex

The content of the EIA report

1. Description of project, including in particular:

a) a description of the physical characteristics of the whole project and the land-use requirements during the construction and operational phases;

b) a description of the main characteristics of the production processes, for instance, nature and quantity of the materials used;

c) an estimate, by type and quantity, of expected residues and emissions (water, air and soil, noise, vibration, light, heat, radiations etc.) resulting from the operation of the proposed project.

2. Summary of the main alternatives studied and indication of the main reasons for the final choice, taking into consideration the effects on the environment.

3. Description of environmental aspects likely to be significantly affected by the proposed project, including, in particular, population, fauna, flora, soil, water, air, climate factors, material assets, including architectural and archeological heritage, landscape and inter-relationship between the above factors.

4. Description¹ of the likely significant effects of the proposed project on the environment, resulting from:
a) the existence of the project;

b) the use of natural resources;

c) the emission of pollutants, the creation of nuisances and elimination of waste,

and description of the forecasting methods used in the environmental impact assessment.

5. Description of the measures envisaged to prevent, reduce and where possible, offset any significant adverse effects on the environment.

6. A non-technical character summary of the information provided under the above headings.

7. Indication of any difficulties (technical deficiencies or lack of know-how) encountered by the developer in compiling the required information.

(1) This description should cover the direct and any indirect, secondary, cumulative, short, medium and long-term, permanent and temporary, positive and negative effects of the project on environment.

� The content of the EIA report is presented in the annex.
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