To. Mr. Jeremy Wates

Secretary, Convention on Access to Information, Public Participation in Decision making and Access to Justice in Environmental Matters

From. Romeo Zegali.

NFP. Aarhus Convention

Ministry of Environment, Forests and Water Administration.

Honorable Mr. Wates,

I did very carefully read the letter, date 20 November 2006, addressed to me announcing the further steps to be taken Re: Communication to the Aarhus Convention Compliance Committee concerning a proposed Industrial park in Vlora (ref ACCC/c/2005/12).  I did as well find a copy of the letter addressed to you by Mr. Ardian Klosi on 02/12/2005 (e-mail message addressed to Ms. Marianna Bolshakova).

Based on the text of the message of the communicant and the request for further explanations on particular topics herewith I will provide details on the possibilities to comply with the Albanian authorities in cases as mentioned.

The steps to be undertaken in cases of compliance are:

1. Administrative review.

The legal bases for an administrative review of the right to complain is granted by several dispositions of the Albanian Constitution, and the Code of Administrative Procedures, as well as by the Law for Ombudsman and several other particular laws.

Article 48 of the Constitution of the Republic of Albania states that, “each person, alone or together with others, may address complains, requests or comments to public authorities.  The public authorities are obliged to respond to these within the time limits and conditions defined by law” (normally the time limits range between 15-45 days based on the issue).

The Code of Administrative Procedure, Article 44 on participation in Administrative Processes states that “every person that has a legitimate interest to participate in administrative processes, may participate personally or through representatives.  The possibility to participate in administrative procedures is regulated by the dispositions of the civil law on juridical capability to act. 

Article 45 of the Code explains further on what are considered –legitimate interest and the cases when an administrative procedure is initiated, who has the right to initiate it and who has the right to participate.  Such rights are granted as well to associations or organizations.  In order to protect the broad interest (of the public), which can be affected by administrative procedures, the rights to initiate and to participate in Administrative processes are also given to:

a. Persons, who may be affected by the administrative process in terms of health, education, cultural heritage, environment and quality of life.

b. Persons who live in the vicinity of, or are close to a public property, which can be affected by administrative processes.

c. Ombudsman

Topic 3 of the above mentioned article of the Code of Administrative Procedures highlights that, associations that act in protection of public interest have the right to initiate or participate in administrative processes.

As a conclusion, the Environmental NGO’s have every right and possibility to initiate an administrative procedure, these rights are guaranteed by law (Constitution of the Republic of Albania, Code of Administrative, Procedure etc as mentioned above in paragraph one of issues 1).

The Code of Administrative Procedures secures detailed procedures for administrative review as well as for appeals. According to article 135, every person may request, nullification, cancellation or change of administrative decisions. This right is ensured after an un-official request has been delivered or an official request addressed to the executive decision taking institution.  The request has to be responded within the time limits defined by law (1 month). Public authorities are obliged to inform the applicant on the legal effects of the request for administrative appeal.

Article 139 states that “the request for appeal must be completed for the institution that has taken the decision, or at a higher ranking institution, to which the executive decision taking institution is subordinate”.  The main legal effect of the administrative appeal is suspension of the administrative decision.  The administrative decision can not be suspended only in “case that have to do with the tax collection or the revenues of the state, police measures and in case when this suspension is prohibited by law”, even in these cases t he public authority is required to explain in a written form the reasons of non-suspension. 

The request for appeals must be in written and must contain the following elements:

· Name of the administrative institution to which it is directed

· Full name of the applicant, civil status, profession, address

· Explanations on facts connected with the request, if applicable legal base, clear explanations of the complaints against administrative decisions.

· Date and signature of the applicant or persons authorized in cases when the applicant can not read.

Public participation is also guaranteed by several articles of the law “For environmental protection”.  Article 78 of this law states that “decision taking institutions must ensure participation and active role of the public and NGO in the decision taking role.  Every person has the right to complain against a government environmental institution, against every activity that exploits and damages or threatens the environment and request the closing down in cases of environmental threats.  This refers to private companies and public companies as well.  Besides taking the proper measures the competent institutions are obliged to respond to the complaint within 30 work days. 

Article 10/3 states that government institutions, local and central, must involve the public, NGO, and business associations in the preparation and approval of the plans and environmental programs.  

Article 79 states that Environmental NGO,’s have the right to comment, give suggestions and cooperate with regional agencies in every district for the protection of the environment.

Another possibility for complain, is provided by the Law “EIA” which guarantees the participation of the interested public and NGO’s in all phases of the process of EIA, including final decision taking.  In cases when irregularities have been noticed, the NGO’s may request from the Minister of Environment another partial or full process of the EIA, and the Minister must respond within 20 days to the request.  

The Albanian legal framework defines the procedures for public participation, and considers it an open process for all parties, including local government, and central, general public and NGO.  The EIA report and the environmental permit issued by the Ministry of Environment are subject to public debate.

The participation of the NGO’s is also secured by the Code of Administrative Procedures, which states that “the associations that act for the protection of the public interests have the right to participate or initiate administrative procedures”.

According to article 135 of the Code of Administrative procedure, every person may request the cancellation or change of the administrative decisions.  Such a right is exercised through an official or non official request addressed to the executive decision taking institution.  The request has to be responded within one month, or earlier. The Code request that the Administrative Institution must request to the request within one month from the time of the application, whereas the public must request an appeal within one month from the declaration of the administrative decision.

2. Review from the Ombudsman

The Ombudsman in Albania is an independent institution which reviews and considers cases when the rights and legal interests of individuals, groups of individuals, NGO;s are violated by decisions or administrative infringements.  

There is no need for a special form of request addressed to the ombudsman; the applicant must state clearly the object of his request, complaint or appeal.  The services offered by the ombudsman are free of charge.  The Ombudsman’s office must respond to the request within one month.  The ombudsman may investigate, and request explanations from administrative institutions, central government or local as well as might request expertise.

After the above mentioned actions are done the ombudsman must provide explanations to the applicant on his request.

3. The right to address to court/Justice

Besides the administrative ways to appeal against a decision of violation by public authorities, Albanian legislation provides and guarantees the right of the public to address the court.  

Article 42 of the Constitution guarantees that every person has the right for a fair trial before an independent and impartial court, in order to protect the legal and constitutional rights and freedoms.  

Article 44 states that every person has the right to be compensated in accordance with the law, in cases of damages caused by decisions or illegal violations done by public authorities.

Law “for the protection of the environment” article 81 on the right to address to court, guarantees the rights of the individuals and organizations to request strengthening of the environmental legislation, and the right to raise an environmental issue at a court of justice.  More specifically this article states that “in cases of environmental threats, environmental pollution or damages, the citizens, public and NGO’s have the right to:

a- Request that competent government authorities take appropriate measures within a certain period of time in compliance with the authority given by law’

b- To raise a case at a court of law, base on the conditions given by the Code of Civil Procedure, against every authority or physical or legal person,. That has caused damages to the environment or threatens to damage it.

4. Other rights include the Compliance Committee of the Aarhus Convention.
Honorable Mr. Wates,

I would like to draw your attention and the attention of the compliance committee to the communication date 02/12/2005 (20:05) (e-mail message), where the incapacity of the legal system of the Republic of Albania to refer an environmental case is made mention (paragraph 6) and clarify that there exists, within the administrative and legal system of he Republic of Albania a system to address justice in cases of damages caused or intended to cause to the environment.

Cases of articles and laws that can be applied have been mentioned above.

