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Ministry of Environment, Forestry and Water Administration
     


                                              

To: 

Mr. Jeremy Wates

Secretary, Convention on Access to Information, Public Participation in Decision making and Access to Justice in Environmental Matters

From: 
Pellumb Abeshi

General Secretary

Ministry of Environment, Forestry and Water Administration.

Dear Mr. Wates,

The Albanian Ministry of Environment, Forestry and Water Administration (MoEFWA), as the National Focal Point for the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention) would like to express its appreciation to the admirable work done by the Aarhus Convention Compliance Committee and the opportunity given to Albania for further comments on the Draft Findings and Recommendations dated on 29 March 2007. 

The Draft Findings and Recommendations will certainly help Albania to a better implementation of the Aarhus Convention and a better involvement of the public in the decision-making process.

We believe that the Albanian Society will have great benefits from the democratic spirit of Aarhus Convention and we would like to show our commitment in respecting all the recommendations given by the Convention Secretariat.

However, the MoEFWA, on behalf of the Albanian Government, would like to raise a few comments on the Draft Findings and Recommendations aiming to highlight a few evidences that might have not been taken in account during our previous communications.

I. INTRODUCTION

Comment on paragraphs 1-23. Despite our disagreement with some of the communicant opinions we think that our concerns have to be presented in the next chapters since we want to respect the communicant independent opinion. 

II. SUMMARY OF THE FACTS, EVIDENCE AND ISSUES

Industrial and energy park

25. On 19 February 2003, the Council of Territorial Adjustment of the Republic of Albania approved through Decision No. 8 the site of an industrial and energy park immediately to the north of the city of Vlora. Through this Decision, signed and stamped by Mr. Fatos Nano, Chairman of the Council, who was the Prime Minister at the time, the Council “Decided: The approval of the territory for the development of ‘The Industrial and Energy Park – Vlore.’”  Decision No. 8 furthermore deemed that the Ministry of Industry and Energy “should coordinate work” with various Ministries and other bodies “to include within this perimeter [of the industrial and energy park] the projects of the above mentioned institutions, according to the designation ‘Industrial and Energy Park.’”  It stated also that various Ministries “must carry out this decision” and “This decision comes to force immediately.”

Comments on Paragraph 25. According to the Secretariat of the Council of Territorial Adjustment of the Republic of Albania (CTARA), the Ministry of Economy, Trade and Industry has proposed the abrogation of the Decision Nr. 8 Date 19/02/2003 “On Approval of the Industrial and Energy Park-Vlore”. It is expected the CTARA will abrogate the decision during its next meeting.

28. In October 2005, following a change of government the Prime Minister established an ad hoc commission to consider the economic and environmental aspects of Vlora industrial and energy park project. Three meetings were held with stakeholders, two in Tirana (22 and 29 October 2005) and one in Vlora (11 November 2005). The communicant has not contested that these meetings took place and that they enabled the concerned stakeholders to participate, and it has confirmed that its representatives did indeed participate in them. (1)Its objections relate rather to the perception that there was a lack of willingness to from the proponents of the project, including the Government, to “listen and to take into consideration the opinion and the will of the people”, thereby reducing the decision-making process to “a mere rubber stamp”.

Comments on paragraph 28. We believe that the last sentence stated as below “Its objections relate rather to the perception that there was a lack of willingness to from the proponents of the project, including the Government, to “listen and to take into consideration the opinion and the will of the people”, thereby reducing the decision-making process to “a mere rubber stamp”” expresses only the feelings of the communicant and not the facts, evidences and/or the issues.

We would like to stress that the Albanian Government did organize three consultation meetings with independent experts and high representatives of the Civic Alliance. The meetings were facilitated by the Albanian Council of Ministers in the presence of the Deputy Prime Minister, high political representatives of the Ministry of Economy, Trade and Industry, Ministry of Environment, Forests and Water Administration, members of the Albanian Parliament representing the whole political spectrum, representatives from the Local Authorities of Vlora, representatives from several governmental technical institutions as well as the rector of Vlora University. They were broadly followed by the national and local media. The Civic Alliance as well as the independent experts did have the possibility to express their concerns in this meeting. They took the floor several times and defended their ideas through several presentations and interventions. Based above we believe that this public hearing did show the interest of the government to listen and to take into consideration the opinions of the communicant. As such we suggest that the upper mentioned sentence is not relevant and/or could be included in the introduction chapter.

Thermal electric power plant (TEP)

30. On 19 February 2003, the Council of Territorial Adjustment approved through Decision No. 20 on the construction site of the TEP in Vlora. Through this Decision, signed and stamped by Mr. Fatos Nano, Chairman of the Council, who was the Prime Minister at the time, the Council “Decided: to approve the construction site with a surface of 14 hectares for the facility of the new Prot of Vlora, within the industrial Energy Park… according to the attached layout”. It stated also that the Council of the District of Vlora and the Ministry of Energy and industry should carry out this decision” and “This decision comes to force immediately.”
Comments on paragraph 30. We suggest that this paragraph could be removed after paragraph 35. We believe that this order gives a better view of the activities undertaken before the first national decision-making on TEP. Such an order could be more relevant for the discussion held below with regards to paragraph 31.

Indeed the Council of Territorial Adjustment Decision No. 20 on 19 February 2003 “On the construction site of the new TEP in Vlora” was preceded by the following events (see paragraph 34 and 35) :

· Site selection undertaken during the period April-September 2002,

· Draft Sitting Report completed on 6 June 2002 recommending Vlora as the best site,

· On 21 June 2002, the Ministry of Energy and KESH approved the recommendation,

· On 21 October 2002, the feasibility study completed and ‘introduced in Vlora,
· On 31 October 2002, the Ministry of Energy and Industry convened a public meeting in Vlora,

· On 21 December 2002, the Council of Territorial Adjustment (Vlora District) approved the choice of the site for the TEP,
31.  The Committee has not been provided with any evidence of public participation including notification or public announcement in the process leading up to Decision No. 20.
Comments on paragraph 31. We suggest this paragraph could be revised and re-drafted as follows ” The Committee has been provided by the Party with evidences of public participation in the process leading up to Decision No. 20.”
As stated in paragraph 35 a public meeting was convened in Vlora on 31 October 2002 to introduce the project and begin the public consultation process. The Party had shown evidences of this public hearing through a list of participants. The Party has also informed that this meeting was attended by more 39 people listed in (Annex 1), including representatives from local NGOs, members of local business community as well as independent experts. To take only one example, in the list  participants  in the meeting of 31 October 2002 in Vlora, the persons by number 16, 19, 24 and 25  are representatives of local NGOs and the persons by number 15, 17, 18, 26-28 and 33-39 represent interested public that have not specified their institution or organization.
37. As regards the participation of the public in the three public meetings referred to in the previous paragraphs, varying degrees of information are available to the Committee:

(a) The introductory meeting on 31 October 2002 was attended by various representatives of national and local authorities as well as, according to the Party concerned, intellectuals and NGOs of Vlora. The communicant disputes the claim that intellectuals and NGOs of Vlora participated. The Committee has repeatedly requested
 the Party concerned to provide specific information concerning the process of notification for the meeting (for residents, NGOs and other stakeholders) and a list of participants, but no such information has been forthcoming.

Comments on Paragraph 37 a. According the information included in Annex 1 the meeting of 31 October 2002 in Vlora was attended by 39 people, 17 of whom (circa 43%) represented either NGOs or independent interested public. Based upon we suggest the paragraph 37 could be re-viewed and re-phrased in order to respect the evidences presented above ensure that the Party has provided a list of participants.  

(b) The meeting on 2 April 2003 to review the scope of the EIA was attended by more than 100 people, 40 of whom signed an attendance sheet a copy of which was made available to the Committee. The communicant commented that “there was not a single NGO represented or any important environmental activist in this meeting” and that public opinion was not taken into account in the decision. It stated that those considered to represent the public presence at this meeting and at the third meeting were mostly members of the local government and the Socialist Party who were promoting the construction of the industrial and energy park. Without directly disputing this, the Party concerned maintained that among those actors it had identified as potential participants in the meeting were environmental and public information NGOs. However, it did not provide the Committee with any details of which of these were invited to participate, or more generally of the steps taken to notify the public concerned.

Comments on paragraph 37 b. We suggest the paragraph 37 b could be reviewed in order to reflect the evidences below :
The meeting was attended by participants representing different political parties in a local level, as well as social segments of the community. For example, the individual by number 3 is the  Chairman of the Local Opposition Party. The civil society was represented in this meeting by representatives of Vlora University, members of local private sector and two NGO representatives (see the list of people present in the meeting and more specifically the numbers 6, 8, 10, 23, 27, 28, 29, 30, 31, 33, 34, 36, 37). Furthermore we would like to point out that the meeting has been more extended, but the Albanian culture on the organization and participation in public events does not imply confirmation of participation through signature. So, many participants have not signed despite their presence in the meeting.

(c) The meeting on 3 September 2003 to review the draft EIA was attended by some 35 people, a list of whom was included in the EIA study (Appendix E). Of these, five appear to have been technical experts, 15 represented various public authorities, five represented various local enterprises, the affiliation of six was not indicated and four appear to have been associations, including two environmental organizations. Again, information requested from the Party concerned regarding the process of notification of the public concerned which might help to shed light on this apparent imbalance in participation has not been forthcoming.

Comments on paragraph 37 c. A closer look to the list of representatives shows that this meeting was attended by three NGOs out of six local environmental NGOs accounted in Vlora region in 2003. Furthermore we consider that the participation has not been of “apparent imbalance” since 17-18 persons out of 35, circa 50% of the participants, are representatives of the concerned public.

(d) The Party concerned states that notifications of these meetings "were made available one month prior (according to the information given by the consulting company)."
 No further information on the manner or content of the notifications has been forthcoming.

Comments on paragraph 37 d. We would like to clarify that the notification has been done by the local and regional authorities who have been subject of several changes due to elections for the central and the local government. As such it is quite difficult for the Party to find evidences of the notifications.

41. No application for an environmental permit, construction permit or operating permit for the TEP has yet been lodged. The only decision that has been taken concerns the location of the TEP.

Comment on paragraph 30-41. An Environmental Permit on TEP has been issued in February 2007 following a demand from the Ministry of Economy, Trade and Industry. After that the same Ministry has requested nearby the Council of Territorial Adjustment in Vlora the construction permit for Vlora TEP. Up to now, no construction permit has been delivered by Vlora CTA.

Oil storage terminal and port infrastructure

42. On 19 February 2003, the Council of Territorial Adjustment of the Republic of Albania approved the construction site for a coastal terminal for storage of oil and by-products and associated port infrastructure through Decision No. 9. On 8 May 2003, the Council of Ministers adopted a decision approving a concession procedure to the benefit of the Italian-Romanian company La Petrolifera. On 13 May 2004, the concession was approved by Parliament. On 11 February 2005, the Council of Ministers adopted a decision registering the land in the name of Petrolifera. Any such facility having a capacity of 200,000 tons or more would fall within the scope of annex I of the Convention. The communicant provided information orally at the fourteenth session, which was not contested by the Party concerned, to the effect that the envisaged capacity was of the order of 500,000 tons. 

Comment on paragraph 42. The EIA study on the Oil Storage Terminal shows evidence that the total maximum storage capacity for Phase 1 of the PIA terminal is less than 70.000 tons and even in its largest envisaged future developments of Phase 2 and 3 it could possibly reach a capacity of about 170.000 tons, still well below the 200.000 threshold and by all means not related to the capacity of 500.000 tons assume by the communicant. Based above the Oil Storage Terminal and Port Infrastructure might fall beyond the scope of Annex I of the Convention.

We would like to stress that the area for the localisation of terminals is a former PVC Soda factory, with ruins of the factory buildings and significant pollution. The area is abandoned and not fit for residential or tourist development. In fact as the terminal will be built on a site previously used for the manufacture of PVC, using chlorine production in mercury cells there is contamination present at the proposed terminal site due to the past site use. The extent of contamination is described in UNEP study “Post Conflict Environmental Assessment and State of The Environment Report” of 1999, qualifying the area as an environmental hot spot.

43. No evidence of public participation in or prior to this sequence of decisions has been presented to the Committee.

Comment on paragraph 43. With reference to the EIA study on Oil Storage Terminal, the Government of Albania started in 1999 to address the issue of finding safe and efficient solutions to the problem of logistics for oil products. The problem was perceived as significant because either oil products arrived into the Country via tanker trucks, mainly from Greek refineries, at a very high cost, or ships were discharged in commercial or passenger ports (mainly Vlora and Durres) without any precaution for safety or environmental protection, with frequent oil spills and occasional accidents, a situation that persists to these days with a last year event in Vlora. In order to solve these problems the Government charged the Institute of Oil and Gas of Fier, a Government body dependant from the then Ministry of Industry and Energy, to carry on a study for the positioning of no more than two ports in the Country, dedicated to the handling and storage of oil products. Such study, issued in January 2001 after considering several alternatives on the coasts of Albania, indicated in a bay north of Durres (Porto Romano) and in the Vlora Bay the two areas. Such orientation was then incorporated in a decision of the Council of Minister (no. 351 dated April 29, 2001), and a call for bids (based on Decision of the Council of Ministers n. 30 of 28th January 2002) from interested parties was published on Albanian newspapers on July 3rd, 2002. At this stage PIR constituted its Albanian subsidiary, PIA, and submitted its proposal to the Government. 
In parallel to these events the Government endeavored to obtain appropriate zoning decisions for the construction of one or more oil terminals and of the related port infrastructure. To this end in 2001 it submitted to the competent authority, the Council for the Regulation of Territory of Vlora (KRRT), a first proposal. In its meeting held on 7th September 2001, with decision no. 9/1 the KRRT rejected the proposal of the Government (after analyzing two alternative sites: the former Soda and PVC factory, and the salty area near Akerni). On October 3rd 2002, most national newspapers, including Ekonomi, Dita, Albania and Gazeta Shqiptare, published a rather detailed description of PIR proposal. On a second meeting held on November 12th, 2002 the KRRT rejected again a Government proposal for zoning the former Soda and PVC factory on the ground that, i.a. the proposed port solution included a platform at sea for discharge of oil products, whereas such solution was considered at risk of spillages and of significant visual and environmental impact, and because the proposed plan of the Government did not offer any remedy for the existing pollution in the areas interested by the zoning decision. 

The Government finally submitted in 2003 to the KRRT of Vlora a proposal which included a protected port facility close to shore, and remedies for the pollution of the area interested by the requested zoning decision, and the KRRT approved the zoning of the area with its decision no. 1, of 17th January 2003 in a public meeting attended by more than 30 people (minutes of the meeting are available at the Vlora Municipality). The zoning decision then required further approval by the National KRRT, which took place on 19th February 2003, by decision no. 9. 

When eventually the project of the Terminal was ended, it was presented to all interested parties, public and private and all valid suggestions were carefully taken into consideration and reflected in its final version. The Public Consultation with the Community of Vlora on December 15, 2004.

Comments on paragraph 42-43. An Environmental Permit on Oil storage terminal and port infrastructure has been issued in April 2007 following the demand from PIA. After that the same Ministry has requested nearby the Council of Territorial Adjustment in Vlora the construction permit for Vlora TEP. Up to now, no construction permit has been delivered by Vlora CTA.
Oil and gas pipelines

44. On 5 December 2003, the Council of Territorial Adjustment of the Republic of Albania approved the route of the proposed AMBO pipeline. On 26 April 2004, the Council of Territorial Adjustment (Vlora District) approved the route of the pipeline. No evidence of public participation prior to either of these decisions has been presented.
 

Comments on paragraph 44. The Oil pipeline  Burgas – Vlore  is only  at the phase of study. It is not decided yet the location of its coastal Terminal. The Albanian government has asked the interested (AMBO Corporation) to submit several proposals on the location of the terminal at the Albanian coast. Up to now, there has been no further proposal from AMBO part. At the moment such a study will be ready, it will certainly be subject of public discussion with the pertaining community.

III.
Consideration and evaluation by the Committee
50. The Convention, as a treaty ratified by Albania, is part of the Albanian legal system and is directly applicable, including by the courts. The Party concerned has stated that some aspects of the Convention have been transposed into national law, but has not been specific about this.

Comments on paragraph 50. We believe that information regarding the transposition of the Convention has been sent to the Secretariat in previous years. The last reporting has been delivered on 2006 and it is considered by the Secretariat as quite positive. Please find further information on Annex 2. Nevertheless further efforts should be concentrated in the preparing by law acts.

A.
Admissibility and use of domestic remedies

52. The communicant attempted to justify this at one point by asserting that Albanian legislation did not provide domestic judicial or similar remedies of the kind envisaged under article 9; at another stage, by reference to its lack of confidence in the ability of the Albanian courts to safeguard its interests in an effective way, referring to the judicial system as ‘slow and sluggish, in many aspects corrupted’ and asserting that ‘there was not a single case up to this day that would have been decided in favour of an environmental complaint or charge’. Furthermore, it considered its efforts to raise signatures and thereby precipitate a referendum to be a form of domestic remedy, albeit not in a conventional sense.

Comments on paragraph 52. In order to avoid emphasis with paragraph 21 we suggest the following change:

“The communicant attempted to justify this at one point by asserting that Albanian legislation did not provide domestic judicial or similar remedies of the kind envisaged under article 9; at another stage, by reference to its lack of confidence in the ability of the Albanian courts to safeguard its interests in an effective way. Furthermore, it considered its efforts to raise signatures and thereby precipitate a referendum to be a form of domestic remedy, albeit not in a conventional sense.”

53. Decision I/7 of the First Meeting of the Parties of the Aarhus Convention says that the Committee should "take into account any available domestic remedy” (emphasis added). As previously noted by the Committee (MP.PP/C.1/2003/2, parag. 37), this is not a strict requirement to exhaust domestic remedies. The Party concerned said in November 2005 that there was no domestic judicial remedy that could be used before the decision was taken, as there was nothing that a court could consider.  A year later, the Party concerned presented general information to the effect that according to the Constitution and laws of Albania, there was access to administrative review, Ombudsman and courts. The first statement of the Party concerned could be seen to imply that the three decisions the text of which it submitted to the Committee in June 2006 (see para. 9 above) were not subject to appeal, which was also the position of the communicant (see para. 23); by contrast, its second statement indicated that they could have been appealed. In any event, there appears to be a certain lack of clarity with regard to possibilities to appeal certain decisions.

Comments on paragraph 53. Further consultation with legal experts has shown that according to the Constitution and laws of Albania, the communicant has had full access to administrative review, Ombudsman and courts.

54. The Committee regrets the failure of both the Party concerned and the communicant to provide, in a timely manner, more detailed and comprehensive information on the possibilities for seeking domestic remedies. Furthermore, it does not accept the communicant’s assertion that it has tried all possible domestic remedies. Nonetheless, in the face of somewhat incomplete and contradictory information concerning the availability of remedies, also from the side of the Party concerned, the Committee cannot reject the allegations of the communicant that domestic remedies do not provide an effective and sufficient means of redress.

Comments on paragraph 54. We would like to notice that the contradictory information from the Party does not imply that domestic remedies do not provide an effective and sufficient mean of redress. As in other countries, the court system is independent form the executive system. In this context the contradictory information might rather reflect a lack of know how from the Party rather than lack of “effective and sufficient mean of redress”.

B.
Legal basis
59. Decision Nos. 9 and 20 concern activities of types that are explicitly listed in annex I of the Convention. Paragraph 1 of annex I refers to ‘Thermal power stations and other combustion installations with a heat input of 50 megawatts (MW) or more’. Paragraph 18 refers to ‘Installations for the storage of petroleum, petrochemical, or chemical products with a capacity of 200,000 tons or more’. Other paragraphs of the annex may also be relevant to Decision No. 9. As regards Decision No. 8, industrial and energy parks are not listed in annex I as such, even though many of the activities that might typically take place within such parks are listed. If an EIA involving public participation for such a park were required under national legislation, it would be covered by paragraph 20 of annex I.

Comments on paragraph 59. We would like to recall our comments with regard to paragraph 42. “The EIA study on the Oil Storage Terminal shows evidence that the total maximum storage capacity is about 170.000 tons, still well below the 200.000. Based above the Oil Storage Terminal and Port Infrastructure might fall beyond the scope of paragraph 18 of Annex I of the Convention.”

C. 
Substantive issues

Industrial and energy park

65. The Party concerned has informed the Committee that there was “no complex decision taken on the development of industrial park as a whole”. It has emphasized that Decision No. 8 of the Council of Territorial Adjustment of the Republic of Albania “On the Approval of the Industrial and Energy Park - Vlore”, which approved the development of ‘The Industrial and Energy Park –Vlore’, was just a location (sitting) decision.  However, this does not detract from its importance, both in paving the way for more specific decisions on future projects and in preventing other potentially conflicting uses of the land. Several Ministries were instructed to carry out this decision. The decision came into force immediately. It is clear to the Committee that this was a decision by a public authority that a particular piece of land should be used for particular purpose, even if further decisions would be needed before any of the planned activities could go ahead.

66. No evidence of any notification of the public concerned, or indeed of any opportunities for public participation being provided during the process leading up to this decision, has been presented to the Committee by the Party concerned, despite repeated requests. The documents provided by the Party concerned do not demonstrate that the competent authorities have identified the public that may participate, as requested under article 7 of the Convention, and that they have undertaken necessary measures to involve the members of the public into the decision-making. To the contrary, the evidence provided suggests that the opponents were not properly notified about the possibilities to participate. The Committee is therefore convinced that the decision was made without effective notification of the public concerned, which ruled out any possibility for the public to prepare and participate effectively during the decision-making process. Given the nature of the decision as outlined in the previous paragraph, even if public participation opportunities were to be provided subsequently with respect to decisions on specific activities within the industrial and energy park, the requirement that the public be given the opportunity to participate at an early stage when all options are open was not met in this case. Because of the lack of adequate opportunities for public participation, there was no real possibility for the outcome of public participation to be taken into account in the decision. Thus the Party concerned failed to implement the requirements set out in paragraphs 3, 4 and 8 of article 6, and consequently was in breach of article 7.
Comments on paragraph 65-66. The section on Industrial and Energy Park (Chapter Substantive Issues) could also mention that the Secretariat of the Council of Territorial Adjustment of the Republic of Albania, the Ministry of Economy, Trade and Industry has proposed the abrogation of the Decision Nr. 8 Date 19/02/2003 “On Approval of the Industrial and Energy Park-Vlore”. This fact shows clearly that the concerns raised by the communicant as well as other public groups have been seriously taken in consideration by the Government of Albania.

Thermal electric power plant

67. Contrary to the decision-making process leading up to the designation of the site of the industrial and energy park, the decision-making process relating to the proposed TEP involved some elements of public participation, e.g. public notifications, public meetings, availability of EIA documentation and so on. However, as regards Decision No. 20, dated 19 February 2003, which establishes the site of the TEP, the only element of public participation in this phase of the process appears to have been the public meeting that took place in Vlora on 31 October 2002. The issues of who was notified of the meeting and invited to participate in it, the content of the notification, and who actually participated, are therefore important. As mentioned above (para. 37(a)), the Party concerned asserted that among those who participated in the meeting were “intellectuals and NGOs of Vlora” This assertion has been strongly disputed by the communicant. Unfortunately, despite repeated requests by the Committee, the Party concerned has failed to provide specific information on these points. (1)The obscure circumstances around the meeting in October 2002, and the failure of the Party concerned to provide anything to substantiate the claim that the October meeting was duly announced and open for public participation, (1) clearly point to the conclusion that the Party concerned failed to comply with the requirements for public participation set out in paragraphs 3, 4 and 8 of article 6 of the Convention.
Comments on paragraph 67. We believe that this paragraph could give a better picture of the reality by avoiding expressions as “obscure circumstances around the meeting in October 2002” which at least are not based in evidences that were provided by the Party. We would like to recall our comments regarding the paragraphs 30-41 in the Chapter “Summary of The Facts, Evidence and Issues”.

The Council of Territorial Adjustment Decision No. 20 on 19 February 2003 “On the construction site of the new TEP in Vlora” was preceded by the following events :

· Site selection undertaken during the period April-September 2002,

· Draft Sitting Report completed on 6 June 2002 recommending Vlora as the best site,

· On 21 June 2002, the Ministry of Energy and KESH approved the recommendation,

· On 21 October 2002, the feasibility study completed and ‘introduced in Vlora,
· On 31 October 2002, the Ministry of Energy and Industry convened a public meeting in Vlora,

· On 21 December 2002, the Council of Territorial Adjustment (Vlora District) approved the choice of the site for the TEP,
The first meeting, held on 31 October 2002 in Vlora sought public input on the Sitting and Feasibility Study. It was attended by 39 people, 17 of whom (circa 43%) represented either NGOs or independent interested public. A list of participants has been provided by the Party. 

The meeting on 2 April 2003 was attended by participants representing different political parties in a local level, as well as social segments of the community. Furthermore we would like to point out that the meeting has been more extended but many participants have not signed despite their presence in the meeting.


The third meeting was held on 3 September 2003, in Vlore to discuss the Draft EIA. The Draft EIA was made available to the Public at least thirty days prior to the meeting. This process was coordinated by the National Agency for Energy (NAE). It was attended by governmental representatives, local authorities, regional authorities, students and staff of Vlora University citizens and local non-governmental organizations. During this meeting, additional details about the project and the EIA were disclosed to the public. Participants had the opportunity to discuss the project impacts and provided further input to the EIA process. The meeting was well publicized through local news media outlets. Official Copies of the Draft EIA reside with the Ministry of Environment, Ministry of Territory and Tourism, Ministry of Industry and Energy, KESH, and the NAE. NAE also sent 10 English copies and 20 Albanian copies of the Draft EIA to the Municipality of Vlore, District of Vlore and Prefecture of Vlore. One English and Albanian copy was also archived in the Vlore Library.

68. The two meetings that took place on 2 April 2003 and 3 September 2003, respectively, obviously occurred after the adoption of Decision No. 20, and therefore cannot be considered as events contributing to the involvement of the public in that decision. Thus, they do not mitigate the failure of the Party concerned to comply with the Convention in the process leading to Decision No. 20 of 19 February 2003.

Comments on paragraph 68. The meetings on 2 April and 3 September were discussing respectively the EIA scope and the EIA study. The TEP location was discussed in a previous meeting held on 31 September 2002, well before the Decision No. 20 of 19 February (see paragraph 31, 35, 37a and 67). According those paragraphs, the comments expressed above and the facts provided by the Party, it seems that the Party has not failed to comply with the Convention in the process leading to Decision No. 20 of 19 February 2003.

69. Even so, the Committee wishes to make a short comment on these meetings as well, since they also give rise to concern. No information has been provided by the Party concerned to demonstrate that the meetings in April and September 2003 were publicly announced, so as to make it possible also for members of the public opposing the project to actively take part in the decision-making. Nor has the Party concerned been able to give any reasonable explanation as to why the rather strong local opposition to the project, indicated by the 14,000 people calling for a referendum, was not heard or represented properly at any of these meetings. It is thus clear to the Committee that the invitation process also at this stage was (1)selective and insufficient. The only public notification, in the form of newspaper advertisements, that was presented to the Committee related to meetings that took place later in 2004. (2)Thus the Committee notes that, despite some subsequent efforts to improve the means for public participation, there were several shortcomings also in the decision-making process after February 2003.

Comments on paragraph 69. The party has provided evidences that the meetings were publicly announced (see paragraph 37 and 67) and that the meetings made it possible for members of the public opposing the project to take part in decision-making.

The Party would like also to highlight that the Civic Alliance was non-existent in 2003. The signatures of 14,000 people were mainly collected during 2005.

The Party is sure that the invitation process is neither selective nor insufficient. As stressed in paragraph 28, the Albanian Government did organize three consultation meetings with independent experts and high representatives of the Civic Alliance. The meetings were facilitated by the Albanian Council of Ministers in the presence of the Deputy Prime Minister, high political representatives of the Ministry of Economy, Trade and Industry, Ministry of Environment, Forests and Water Administration, members of the Albanian Parliament representing the whole political spectrum, representatives from the Local Authorities of Vlora, representatives from several governmental technical institutions as well as the rector of Vlora University. The Civic Alliance as well as the independent experts did have the possibility to express its concerns in this meeting. They took the floor several times and defended their ideas even through several Power Point presentations.

Oil storage terminal and port infrastructure

70. Decision No. 9 approving the construction site for a proposed coastal terminal for storage of oil and by-products and associated port infrastructure appears to have been adopted without any prior public participation. Assuming that the proposed oil storage terminal would have a capacity of more than 200,000 tons (see para. 42), it is an activity falling within the scope of annex I of the Convention. Considered under either article, the lack of public participation possibilities leading up to the decision represents a failure to implement the requirements set out in paragraphs 3, 4 and 8 of article 6.
Comments on paragraph 70. The EIA study on the Oil Storage Terminal shows evidence that the total maximum storage capacity is below the 200.000. Based above the Oil Storage Terminal and Port Infrastructure might fall beyond the scope of Annex I of the Convention.

Oil and gas pipelines

71. The Committee notes that pipelines for the transport of gas, oil or chemicals with a diameter of more than 800 mm and a length of more than 40 km are listed in paragraph 14 of annex I of the Convention and therefore subject to the full set of public participation requirements under article 6. The AMBO pipeline and other pipeline proposals have not been a particular focus of the Committee’s attention, and the Committee has not received sufficient information from the Party concerned or the communicant to be in a position to conclude whether or not there was a failure of compliance with the Convention.

Comments on paragraph 71. We would like to recall on comments on paragraph 44 where we have stated that the Oil pipeline Burgas – Vlore is only at the phase of study. It is not decided yet the location of its coastal Terminal. The Albanian government has asked the interested (AMBO Corporation) to submit several proposals on the location of the terminal at the Albanian coast. Up to now, there has been no further proposal from AMBO part. At the moment such a study will be ready, it will certainly be subject of public discussion with the pertaining community.

IV.
Conclusions

A.
Main findings with regard to non-compliance
77. With respect to the proposed thermal electric power plant (paras. 67-69), the Committee finds that the decision by the Council of Territorial Adjustment of the Republic of Albania on the sitting of the TEP near Vlora (Decision No. 20 of 19 February 2003)  is subject to the requirements of article 6, paragraphs 3, 4 and 8. Although some efforts were made to provide for public participation, these largely took place after the crucial decision on sitting and were subject to some qualitative deficiencies, leading the Committee to find that the Party concerned failed to comply with the requirements in question.

Comments on paragraph 77. The Party believes that this finding should be reviewed and re-phrased since they do not comply with the evidences given in paragraphs 31, 35, 37, 67, 68 and 69.

The World Bank has followed meaningful consultations and disclosures as they are required under the regular World Bank safeguard policies.

79. By failing to establish a clear, transparent and consistent framework to implement the provisions of the Convention in Albanian legislation the Party concerned was not in compliance with article 3, paragraph 1, of the Convention (para. 73).
Comments on paragraph 79. The Party believes that this finding should be reviewed and re-phrased since it does not comply with the evidences given in paragraph 50. The information regarding the transposition of the Convention has indeed been sent to the Secretariat in previous years. The last reporting has been delivered on 2006 and it is considered by the Secretariat as quite positive. Please find further information on Annex 2. Nevertheless we agree that further efforts should be concentrated in the preparing by law acts ensuring a better implementation of the Convention.

B. Recommendations

80.  [Noting that the Party concerned has agreed that the Committee take the measure referred to in paragraph 37 (b) of the annex to decision I/7,] the Committee, pursuant to paragraph 36 (b) of the annex to decision I/7, [has adopted] the recommendations set out in the following paragraphs.

81. The Committee recommends that the Party concerned take the necessary legislative, regulatory, administrative and other measures to ensure that:

(a) A clear, transparent and consistent framework to implement the provisions of the Convention in Albanian legislation is established;

(b) In order to comply with article 7 of the Aarhus Convention, “practical and/or other provisions for the public to participate during the preparation of plans and programmes relating to the environment” are in place not only during preparation of individual projects, including through development of detailed procedures and practical measures to implement article 25 of the EIA Law of Albania;

(c) The public which may participate is identified;

(d) Notification of the public is made at an early stage for projects and plans, when options are open, not when decisions are already made;

(e) Notification of the entire public which may participate, including non-governmental organizations opposed to the project, is provided, and notifications are announced by appropriate means and in an effective manner so as to ensure that the various categories of the public which may participate are reached, and records kept of such notifications;

(f) The locations where the draft EIA can be inspected by the public before public meetings are publicized at a sufficiently early stage, giving members of the public time and opportunities to present their comments.

(g) Public opinions are heard and taken into account by the public authority making the relevant decisions in order to ensure meaningful public participation;

82. Having regard to paragraph 37 (d), in conjunction with paragraph 36 (b), of the annex to decision I/7, the Committee recommends the Party concerned to take particular care to ensure early and adequate opportunities for public participation in any subsequent phases in the permitting process for the industrial and energy park and the associated projects.
83. The Committee also recommends that the measures proposed in paragraphs 80 to 82 be taken or elaborated, as appropriate, in consultation with relevant NGOs.

84. The Committee invites the Party concerned to draw up an action plan for implementing the above recommendations and to submit this to the Committee by 15 September 2007.

85. The Committee invites the Party concerned to provide information to the Committee by 15 January 2008 on the measures taken and the results achieved in implementation of the above recommendations.

86. The Committee requests the secretariat, and invites relevant international and regional organizations and financial institutions, to provide advice and assistance to the Party concerned as necessary in the implementation of the measures referred to in paragraphs 80 to 88.

87. The Committee resolves to review the matter no later than three months before the third meeting of the Parties and to decide what recommendations, if any, to make to the Meeting of the Parties, taking into account all relevant information received in the meantime.
Comments on Recommendations. First of all, we would like to thank the Convention on the recommendation done to the Party and we would like to assure you that the recommendations will be seriously taken into consideration by Albania. On behalf of the Albanian Government, the MoEFWA express its commitment towards a rapid implementation of the recommendations since it believes that they will strongly support the environmental conservation work done so far in our country.

We would like to inform you that the Albanian Government has approved in June 2005 the Strategy and Action Plan for the Implementation of the Aarhus Convention. The Strategy has foreseen also measures needed for its implementation. 

With respect to Albanian EIA Law, the MoEFWA will prepare within 2009, two Minister’s orders about informing public on environmental information, as well as for the procedures of public participation on decision making process.  

The Regulation dated 17 August 2004 on “Public Participation in the process of environmental impact assessment” enlists in its article 10 the interested parties. The implementation of this regulation is still lacking due insufficient capacities among local authorities. 

We would also like to inform you that recently the MoEFWA has established the Advisory Board of Aarhus Information Centre with the assistance of OSCE. The Board is composed by 7 members, three representatives of MoEFWA, one representing the OSCE and the other three are representatives of the most active national environmental organizations. 

This Board has organized two meetings so far. During its second meeting the Board took the opportunity to distribute and to discuss the Draft Findings and Recommendations of Aarhus Convention.

At last but not the least, Albania welcomes any help given by the Convention and potential donors for reviewing and enhancing its legal and institutional framework in order to better enforce and implement the Aarhus Convention.

Yours Sincerely,
Pellumb Abeshi

� This section summarizes only the main facts, evidence and issues considered to be relevant to the question of compliance, as presented to and considered by the Committee.


� Initially by letter of 16 December 2005.


� Letter of 25 November 2005.


� The Committee is aware of another proposal for a gas pipeline passing through Vlora, namely the Trans-Adriatic Pipeline proposal from the Swiss company Elektrizitatz Gesellschaft Laufenburg AG for a pipeline which would bring gas from the Caspian, Russia and the Middle East through Greece and Albania to fuel Italian power stations, but has not received any information concerning the decision-making processes involved.


� The reasons why the Election Committee, and subsequently the Supreme Court, rejected this initiative despite the requisite number of signatures having supposedly been obtained remain unclear to the Committee.
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