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Applicants:

1. Mrs. Lubov Anatoljevna Gatina

91 Bokeihanova St., 480013, Almaty, Republic of Kazakhstan

tel.: +3272 942632

email: lubovgatina@mail.ru

2. Mr. Aleksei Georgievich Gatin

91 Bokeihanova St., 480013, Almaty, Republic of Kazakhstan

tel.: +3272 942632

3. Mrs. Ludmila Gennadievna Konyshkova

87 Bokeihanova St., 480013, Almaty, Republic of Kazakhstan

Contact person:
Lubov Anatoljevna Gatina

Address: 

91 Bokeihanova St., 480013, Almaty, Republic of Kazakhstan

Telephone:

+3272 942632

Additional information to Communication to the Compliance Committee of the Aarhus Convention

On July 20, 2004 we appealed to the Medeuski regional court with the demand to oblige the Almaty City Territorial Department on Environmental Protection and the City Sanitary-Epidemiological Department to submit appeals to judicial bodies concerning the suspension of economic activity of the enterprise located at the address: 81 Bokeihan St., Almaty city (see the application on change of the subject of lawsuit). We initiated this new lawsuit in June 2004 in addition to the early lawsuits concerning the illegal activity of the above mentioned enterprise. Information on these lawsuits and the enterprise was submitted in the initial Communication to the Compliance Committee. 

Our demand on suspension of enterprise’s activity was substantiated by the following: the new owner of the cement storage enterprise – “Tsentrbeton” LLP in 2003 and 2004 carried out activity harmful to environment and citizens’ health without establishing the sanitary-hygienic zone (300 m), having no state ecological expertise certificate, neither obtaining annual permissions for pollution of environment. The absence of environmental pollution permissions in 2003-2004 was proved in the letter from the Head of Almaty City Territorial Department on Environmental Protection as of 24 May 2004 (copy attached).   At the same time, according to the response from the head of Almaty-2 railway station received by Ms. Omarbekova, our lawyer (copy of letter as of 22 April 2004) 1162 wagons with cement were supplied to “Tsentrbeton” LLP for the period from 2003 up to the second quarter of 2004. Later, in the course of court proceedings it was clarified that the state ecological expertise certificate was obtained by the new owner only in July 5 2004, at that the permission for environmental pollution in 2004 had not yet been issued to this enterprise because the deadline of submitting the application – March 31 – was missed. Thus, we found that not only did the cement storage enterprise operate without establishing the sanitary-hygienic zone, but for the period from 2001 to 2004 it did not obtain annual permissions for environmental pollution. However, despite all documentarily substantiated facts submitted by us in 29 July 2004 the Medeuski regional court of Almaty city refused our demand to oblige the Almaty City Territorial Department on Environmental Protection and the City Sanitary-Epidemiological Department to submit appeals to judicial bodies concerning the suspension of economic activity of the enterprise located at the address: 81 Bokeihan St., Almaty city (copy of judicial decision is attached). In appellate and supervisory courts and in the Prosecutor’s Office of Almaty city our appeals against the decision of Medeuski regional court concerning our case were dismissed (copies of these documents can be presented on the meeting of the Compliance Committee of the Aarhus Convention).
In our demand we based on Article 77 of the Law “On environmental protection”, which envisages the right of officials of the authorized bodies in the field of environmental protection to submit appeals to courts concerning the restriction and suspension of economic or other types of activities which violate ecological requirements and environmental protection legislation.  However in practice this law requirement is not implemented. The Almaty City Territorial Department on Environmental Protection refused to apply this measure with regard to the enterprise, which systematically violates environmental requirements (see Objection to plaintiffs’ application form 23 July 2004), and in judicial proceedings we could not achieve the suspension of activities of the enterprise.  Moreover, the objection from the Almaty City Territorial Department on Environmental Protection mentions that this measure can not be applied “where there is a state ecological expertise certificate available”. 

Thus, our rights envisaged in the Aarhus Convetion’s Article 9.4 were violated, since the citizens can demand the suspension of the enterprise’ activity only by judicial means and only in the general procedure of securing the lawsuit, i.e. with almost inevitable threat of counter-claim related with the shutdown of the enterprise. In this respect we ask the Aarhus Convention Compliance Committee to consider the issue concerning the insecurity of our rights to have adequate and effective remedies of legal protection against activity of the enterprise, which harmfully influences the environment and citizens’ health, and regularly violates the requirements of legislation of the Republic of Kazakhstan on environmental protection.
Article 9.4 of the Aarhus Convention
4. In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. Decisions under this article shall be given or recorded in writing. Decisions of courts, and whenever possible of other bodies, shall be publicly accessible.

Attachements
1. Заявление об изменении предмета иска от 20 июля 2004 года – Application on change of the subject of lawsuit;

2. Письмо Начальника Алматинского городского территориального управления охраны окружающей среды от 24 мая 2004 года – letter from the Head of Almaty City Territorial Department on Environmental Protection as of 24 May 2004;
3. Ответ на запрос Начальника ст. Алматы-2 от 22 апреля 2004 года – Response to inquiry sent by the Head of Almaty-2 railway station of 22 April 2004;
4. Решение Медеуского районного суда г. Алматы от 29 июля 2004 года – Decision of Medeuski regional court of Almaty city of 29 July 2004;
5. Возражение Алматинского городского территориального управления охраны окружающей среды от 23 июля 2004 года на заявление гр. Гатина А.Г. и гр. Гатиной Л.А. об изменении предмета иска - Objection from the Almaty City Territorial Department on Environmental Protection of 23 July 2004 against the application of citizens A.G. Gatin and L.A. Gatina concerning the change of subject of lawsuit.

