Attachment 1

Summary of the Communication to the Aarhus Convention Compliance Committee

In 2001, the President of the National Atomic Company Kazatomprom, Mr. M. Jakishev, instead of implementing the existing national legislation of Kazakhstan and the government programmes on radioactive waste disposal, proposed that Parliament should amend the legislation in force. Essentially, the suggested amendments would allow foreign low- and medium-level radioactive waste to be imported and disposed of on the territory of Kazakhstan. The proceeds of this operation would be used to pay for the disposal of Kazakhstan’s own radioactive waste. To justify the amendments, Kazatomprom was said to have made a study of the feasibility of radioactive waste importation and disposal. At a press conference held on 20 December 2002 in Almaty, Mr. Jakishev stated that this study demonstrated the benefits and expediency of the bill then being considered by Parliament.

Aware of the significance and gravity of the statement made by the President of Kazatomprom, Mr. Jakishev, concerning the need to import radioactive waste from other countries and dispose of it on the territory of Kazakhstan, and bearing in mind that, according to his statement, a study of the feasibility of the project had already been carried out, the Ecological Society Green Salvation in Almaty (hereafter GS) wrote Mr. Jakishev a letter.

In this letter, dated 11 November 2002, GS asked the President of the National Atomic Company Kazatomprom, Mr. Jakishev, to provide calculations justifying his statement to the press on the necessity and benefits for Kazakhstan of importing radioactive waste from other countries and disposing of it on its own territory. So far, GS has had no reply from the President of the NAC.  (See attachment 001.)

Following unsuccessful attempts to obtain the information, on 4 February 2003 GS was forced to institute proceedings in the Almaly District Court of the City of Almaty for unlawful conduct on the part of a government official in refusing to provide requested information. (See attachment 002.)

On 12 February 2003, Judge Chikinbekova ruled that the case did not fall within the jurisdiction of the District Court and should be heard by the Special Interdistrict Commercial Court (SICC). This ruling was appealed to the Almaty City Court as unlawful. (See Attachment 003.)

On 13 March 2003, the Civil Division of the City Court rejected the arguments of the claimant and found the case to lie within the jurisdiction of the SICC. (See attachment 004.)

On 4 April 2003, the particulars of claim were submitted to the SICC. 

On 7 April 2003, Judge Babushkina of the SICC dismissed the case, referring it back to the District Court, whereupon the lawyer for GS drew attention to the decision of the City Court. The Judge, claiming not to have noticed the City Court’s decision, then advised that a fresh action be introduced in the SICC. (See attachment 005.)

On 18 April 2003, the case was again brought before the SICC.

On 21 April 2003, Judge Kurabaeva determined that the particulars of claim should be returned - because the SICC lacked jurisdiction! (See attachment 006.)

On 5 May 2003, GS’s lawyer lodged a special appeal against the judge’s ruling.

In response, Judge Kurabaeva issued a determination declaring the appeal inadmissible on the grounds that “the deadline for lodging private appeals had been missed”. However, the judge forgot to send this decision to GS and left on leave. (See attachment 007.)

Only after GS’s lawyer had complained of abuse of judicial authority to the President of the Almaty City Court was the case referred to Judge Beloborodova for consideration on the merits.

The court held its first session on 23 May 2003.

On 28 May 2003, at the second session, the defendant submitted his defence to the court together with an unofficial document entitled “Study of the feasibility of the project to dispose of radioactive waste in the Republic of Kazakhstan”. (The document was not authenticated by any official, had no date and no Ministry logo, stamp, etc.)

At the third session. on 13 June 2003, the judge, in violation of Article 279 of the Code of  Civil Procedure of the Republic of Kazakhstan, determined that the case should be dismissed for  lack of a power of attorney from the citizens whose interests GS protects in court. (See attachment 008.)

On 19 June 2003, Mr. Jakishev made another press appearance promoting the idea of importing radioactive waste from other countries and disposing of it on Kazakh territory.

An appeal against Judge Beloborodova’s ruling was lodged with the Civil Division of the Almaty City Court on 20 June 2003.

Also on 20 June 2003, GS requested the Public Prosecutor of the Almaly district of Almaty, Mr. S. Suleshev, to file an objection to the determination by the SICC.

On 23 June 2003, the prosecutor found that there were no grounds for filing an objection.  (See attachment 009.)

On 6 August 2003, the Civil Division of the City Court issued a decision dismissing the appeal. (See attachment 010.)

On 23 September 2003, GS filed an application for review with the City Court. (See attachment 011.)

On 6 October 2003, the President of the City Court informed GS in a letter that there were no grounds for reviewing the SICC’s determination or the decision of the Civil Division of the City Court. (See attachment 012.)

Then, on 21 October 2003, GS filed an application for review with the Civil Division of the Supreme Court. (See attachment 013.)

Also on 21 October 2003, GS asked the Public Prosecutor of the City of Almaty, State Counsel (Category 3) Mr. S. Ongarbaev, to file an objection. (See attachment 014.)

On 13 November 2003, Mr. Ongarbaev informed GS that there were no grounds for filing an objection under the supervisory procedure. (See attachment 015.)

On 26 November 2003, GS filed a petition for an objection under the supervisory procedure with the Prosecutor General of the Republic of Kazakhstan, Mr. R.T. Tursupbekov. (See attachment 016.)

On 4 December 2003, Deputy Prosecutor General of the Republic of Kazakhstan, Mr. M. Vaisov, replied that there were no grounds for filing an objection. (See attachment 017.)

On 5 January 2004, the Civil Division of the Supreme Court made a submission to the Appeal Division of the City Court proposing a review of the SICC’s determination and the decision of the Civil Division of the City Court. (See attachment 018.)

On 26 January 2004, the Appeal Division of the City Court ruled that the SICC determination and the decision of the Civil Division of the City Court should be allowed to stand.

Ecological Society Green Salvation requested from the defendant information that it needed to fulfil its obligations under its Charter and as this information was not forthcoming sought a remedy in the courts. Instead of addressing the failure to provide information, the courts raised obstacles to the exercise of the public’s right to obtain information and access to justice. To this end, the judges created a precedent of misunderstanding of the law in the matter of jurisdiction. As a result, the case was heard in a court that was not competent to hear it. Subsequently, the case was wrongly dismissed on the basis of Art. 249.3 of the Code of Civil Procedure, which provides for a case not to be tried if the particulars of claim are signed or filed by a person without proper authority.

According to paragraph 4.6.2 of the GS Charter, the Chairman of GS is authorized to represent the organization without a power of attorney. The particulars of claim were signed by the Chairman of GS, Mr. S. Kuratov, that is, a person empowered to act on its behalf.

Taking all of the above into consideration, we believe that the facts presented constitute an example of non-compliance by the Republic of Kazakhstan with the requirements of Arts. 4 and 9 of the Aarhus Convention on access to information and access to justice.

S. Kuratov,

Chairman of the Ecological Society Green Salvation

2 February 2004

