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Article 9.4 of the Aarhus Convention and the requirement for adequate and effective
remedies, including injunctive relief
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Introduction

Background and Scope

The Aarhus Convention requires that its partieserakailable to the public procedures
that “provide adequate and effective remediesuhiolg injunctive relief as appropriate,
and [are] fair, equitable, timely and not prohizlly expensive.” In order to meet this
requirement, it is imperative that procedures pie\a means to actually prevent
environmental harm. Unfortunately, there are nomerxamples of court decisions that
are victories for environmental protection on papgrdefeats in practice because of an
inability to stop the damaging activity while these was being considered. Once
environmental damage occurs, it is often irrevéesib

This study builds on preexisting studies by compibnd updating information
on remedies available under Article 9(4) of thetAem Convention. The most extensive
of these prior studies is the 2007 Milieu Repottjali provided a comprehensive
overview of access to justice in twenty-five colegr Another important resource is the
NGO Justice and Environment’s recent Report on #€te Justice in Environmental
Matters. This report takes an in-depth look atdtatus of and difficulties with the
implementation of the third pillar of the Aarhusr@ention in ten countries. The
contributing authors are representatives of NG@gam those countries. The older but
still excellent bookAccess to Justice in Environmental Matters in the &dited by Jonas
Ebbesson, provides useful background informatiosixt@en legal systems in English
and French.

The present study focuses on the narrow topicraerkes in twenty-nine parties
to the Aarhus Convention, plus Ireland. It briediytlines the administrative and judicial
procedures in each country and describes the alamocedural remedies. It then
offers conclusions and raises issues for furthguiiny. This study does not include the
EECCA countries, which are being separately stubiedthers, or many of the Balkan
countries, about which little secondary materiat\agailable.

Definitions

” oo

The literature variously uses the terms “staystoppages”, “suspensions”, “interim
relief”, “delays” and others. This study will utee term “suspensive effect” to mean that
filing a procedure automatically suspends the ciatedecision or permitted action. It
will use the term “injunction” to mean a temporatgpping of the contested decision or
permitted action that is not automatic.

Article 9(4) of the Aarhus Convention states thia¢ procedures . . . shall
provide adequate and effective remedies . . i8 Uinclear whether the remedies required
are procedural only, or both procedural and suliseanWhile this study focuses on
procedural remedies, it briefly notes other typleremedies as well.



Albania
A. The Administrative and Legal System

Environmental Legislation

The Albanian Constitution guarantees a right tanf@med of the status of the
environment and environmental protectfofit also expresses a state policy goal of
promoting a healthy and sustainable environment.

Most areas of environmental law are governed by 8884, of 5 September 2002
On Environmental Protection [hereinafter Law on Emwmental Protection]. This law
emphasizes that “anyone has the right to comptaiadtivities that threaten, damage and
pollute the environment, and to ask for a closiog#d of the activity, in case of risk.”
Topics covered by the Law on Environmental Protecinclude sustainable
development, environmental remediation, as welhasestablishment of the Ministry of
Environment, Forests and Administration of Wat&slE) and Regional Environmental
Agencies’

However, certain activities are regulated by sgqueces of legislation.
Environmental Impact Assessments are regulatedrbgld 26 of the Law on
Environmental Protection and Law 8990, of 23 Jan@@03 On Environmental Impact
Assessment. Waste is regulated by Article 20 of the Law orviEsnmental Protection,
Law 9010, of 13 February 2003 On the ManagemeBitil Wastes, and Law 9537 of
18 May 2006 On the Management of Hazardous Wé&s#fegditionally, some
environmental violations are crimes, which are tatpa by the Albanian Criminal Code,
Special Part, Chapter IV, articles 201-207.

System for decision-making and administrative appea

The MOE proposes and implements environmental ipsli@as well as coordinates the
efforts of other ministries and Regional Environtatgencies’ Administrative
appeals are principally governed by the Code of inibtrative Procedures.
Administrative acts and omissions can be appealedith an informal request, or a
formal administrative appeal. An informal requesh be made at any time. It generally

2 Albanian Constitution (1998), Art. 56 (Englishrigation of the Constitution from the Institute folicy
and Legal Studies available at http://www.ipls.eegVices/kusht/cp2.html#p2c4).
% Albanian Constitution, Art. 59.
‘5‘2008 National Implementation Report—Albania at 59.

Id.
® Enkelejda Mugaj and Sajmir Dautaj, “Albania,”The International Comparative Legal Guide to
Environment Law 2010: A Practical Cross-Boarderigit into Environment LavLondon: Global Legal
Group, 2010)4.
1d. at 5.
®1d. at 5-6.
° Albanian Criminal Code available in English at
http://www.legislationline.org/documents/sectioivtinal-codes/country/47.
19 SeeAdministrator, The Mission of MOEWFA, Mar. 25, 2Qihttp://www.moe.gov.al/en (click on “The
Mission”).



takes the form of a letter with basic informatidioat the applicant, the facts surrounding
the complaint, and the legal basis for the claipogsible. The administrative body must
respond within one month of the filing of the resilé Formal administrative appeals
must be made within one month of notification af et or refusal to act, or publication
of the act. When the claimant is not notifiedlo# administrative body’s refusal to act,
appeals of omissions must be made within three Insooit the initial request concerning
the issue of the a¢t.Appeals may be made to the administrative bodlisisaed or
refused to issue the act; or its superior bbdfpecisions must be made within one
month!* The rules for Environmental Impact Assessmenealspdiffer slightly.
Appeals can be made directly to the Minister ofiEonment, or its supervisor if the
Ministry is at fault™> The Minister must respond within 20 dd¥s.

An Ombudsman, also referred to as a People’s Adgpisaprovided for in
Article 60 et seq. of the Constitution and is ededby the Assembly. The Ombudsman
can make recommendations and propose measuradrihot have binding authority.
The Ombudsman can respond to complaints, act ofutsinitiative, and act in
collaboration with NGOs. The Ombudsman also hagptiwer to initiate legal
proceedings, including in the Constitutional Cdurt.

The role of the courts

There are no special judicial procedures for emvitental case¥ Albania has a three
tiered court system consisting of courts of firgtance, six regional appeals courts, and a
Supreme Court, which is the highest court of appadlis organized into civil and
criminz%l panels? There are also courts of felonies, military cepand a Constitutional
Court:

Administrative acts and omissions generally musthmdlenged through
administrative procedures before going to c8tirAdministrative appeal decisions can

1 Code of Administrative Procedures, Art. 136 (aafalié in English at
http://www.pad.gov.al/Content/KuadriLigjor/en-lawgfi8485.htm?action=view)Si mund te ankohemi
ndaj nje akti administrativ,http://www.pad.gov.al/menul.html, 2008 (not azbié in English).

12 Code of Administrative Procedures, Art. 18 mund te ankohemi ndaj nje akti administratist®ra
note 11.
13 Code of Administrative Procedures, Art. 139:mund te ankohemi ndaj nje akti administratist®ra
note 11.
14 Code of Administrative Procedures, Art. 141.
15 Steven Stec and Enio Haxhimihali, Legal Recourdetiacy (Albania) (training guide from the REC
Master Class) at 5, available at http://ftp.redimemberftp/Jerome/Resource Materials/Albania/Ehglis
(uploaded 22 Sept. 2008).
q.
7 http://www.avokatipopullit.gov.al/English (folloAbout Us” and “Legal Basis”) (last accessed 1
December 2010).
182008 National Implementation Report—Albania at 65.
19 Mbaresa Veleshnja Gentry, A Guide to Researchirgilbanian Legal System,
?Ottp://www.nyulawgIobal.org/globalex/albania.hthGZS.

Id.
21 Code of Administrative Procedures, Art. 137(3).



be appealed to the courts of first instaffcdudicial appeals must be made within 30
days of the receipt of the administrative appealsien®®> Second instance appeals must
be made within 15 days of the court of first insedecisiorf’ Environmental claims

may also be made in Constitutional Court when étuiiinal issues are involved.

B. Procedural Remedies

Suspensive Effect of Procedures

An informal administrative request does not havepsusive effect® Formal
administrative appeals generally do have suspemesiget?’ The are some exceptions,
including the subjective “when the immediate impégrtation is in the interest of the
public order, public health and other public ingse®® Judicial appeals do not appear to
have suspensive effect.

Requirements for an injunction

For cases before the Constitutional Court, the Qoay grant an injunction at the
request of a party or of its own accord if it fittiat implementation of the challenged act
may have consequences that negatively affect gtalbdic or individual interests. The
suspension remains effective until the final judgtref the Court, at which time the
Court must state whether the suspension will beqoenmanent?

This author has been unable to find informatiooutlthe availability of
injunctions in the courts of first instance.

Miscellaneous

A member of the public may make a complaint aganstactivity that pollutes or
threatens to damage the environment and seek apenhinjunction for the cessation of
the activity. Authorities must respond to the cdaimgt within one month of receip?.

Z Steven Stec and Enio Haxhimihali, Legal Recourdebdsacy at 4, supra note 15.

Id.
2d.
% A Constitutional Court claim was unsuccessfullydman the Vlora Industrial Park matter, later the
subject of ACCC/C/2005/12SeeReport of the Compliance Committee on its Sixtbévieeting:
Addendum: Findings and Recommendations with Rega€bmpliance by Albania at 7 (June 2007),
available at http://www.unece.org/env/documentsrZO0/ECE_MP.PP_C_1 2007_4_Add_1.pdf.
% Code of Administrative Procedures, Art. 136@)mund te ankohemi ndaj nje akti administratist®ra
note 11.
%" Code of Administrative Procedures, Art. 138 mund te ankohemi ndaj nje akti administratist®ra
note 11.
% Code of Administrative Procedures, Art. 138(2)(d).
29 Law 8577 of 10 February 2000 on the Organizatioth @peration of the Constitutional Court of the
Republic of Albania, Art. 45; available in Engliah
http://www1.law.nyu.edu/eecr/bycountryrefs/albarea€tCourt.html.
302008 National Implementation Report—Albania at 59.
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Austria
A. The Administrative and Legal System

Environmental Leqislation

Austria has a complex and sophisticated systeraves for environmental protection.
The Trade CodeGewerbeordnungcontains environmental regulations for most
industries, though railways, road infrastructur@&ing, telecommunications, waste
disposal plants, and most agricultural plants aremed by industry specific laws.
The Act on Environmental Managemebinfweltmanagementgesgesets up a system for
private individuals to become environmental auditirindustrial plantd> Other
important environmental laws include the Federal é&xcEnvironmental Impact
Assessmentymweltvertraglichkeitsprifungsgesetd VP-G), the Water Act
(Wasserrechtsgesetz), the Waste Managemen®dal{wirtschaftsgese)zthe Air
Pollution Law for Boiler FacilitiesEmissionsschutzgesetz fiir Kesselanlagen

and the Air Pollution Control Actrifimissionsschutzgesetz-)uthe Environmental
Liability Act (Bundes-UmwelthaftungsgesetB-UHG undLandesgesetethe
Environmental Information ActymweltinformationsgesetUIG), and Private
Environmental LawAllgemeines Biirgerliches GesetzbudkBGB).** Criminal
environmental law is found in Sections 180-183lthef Criminal Code
(Strafgesetzbugtt*

System for decision-making and administrative appea

Austria has a federal system of government, arubresbility for environmental
protection is divided between the federal goverriyridie provincial (Lander)
governments, and town governments. Nature proteetnd planning are governed at the
province and town level. Most other environmergsiles are governed at the federal
level, but administered at the province and towlle The Minister for Agriculture,
Forestry, Environment and Water Management is thim megulator at the Federal
level ® Additionally, the Federal Environment Agendyniweltbundesartoes
environmental monitoring, management, and analgsid,makes policy
recommendation¥,

Most environmental administrative decisions arngesped to provincial
administrative tribunals. EIA decisions, exceptfteral road and rail projectsare

31 SeeStephan Dank, “Austria,” iithe International Comparative Legal Guide to: Eviment Law 2010:
A Practical Cross-boarder Insight into Environméutw (London: Global Legal Group, 201

#21d. at 30.

®d.

*1d. at 33.

*1d. at 30.

36 http://www.umweltbundesamt.at/ueberuns (last sm@d December 2010).

3" This exception has been declared invalid by theigstrative Court in the decision on
“Angerschluchtbricke”; VwGH 30.9.2010, 2010/03/008@55.
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appealed to the Environmental Senatmveltsenat*® an independent review body that
hears EIA appeals, and has been found to be awoder EU law in ECJ case C-205/08.
Highway and rail EIA decisions are appealed toNtisister of Transporf® Appeals
regarding waste or IPPC facilities must be madaiwitwo weeks. The administrative
authority must render a decision regarding thepeap within six months. EIA appeals
must be made within four weef&.

Austria has both Environmental Ombudsmen and anudstban board. The
Environmental Ombudsmen are empowered to bring tnip related to compliance
with environmental administrative procedures befbeeadministrative courfS. The
Environmental Ombudsman’s participation may be adsgry; the Ombudsman can be
criminally liable if his lack of participation reis in environmental harif. The
Ombudsman Board investigates claims of severe asimative violations. The Board
can exert political pressure by bringing violatidaghe attention of the media, but does
not have any authority to participate in legal pedings'

The role of the courts

Austria has three supreme courts: one adminigéabine constitutional and one civil
and criminal. Most environmental issues are dedlt in the administrative court
system. Environmental administrative decisions edag be appealed to the
constitutional court if it is alleged that the adimstrative decision violates constitutional
rights, or that laws or regulations are ille$fal.

B. Procedural Remedies

Suspensive Effect of Procedures

Administrative appeals have suspensive effechfter exhausting administrative
remedies, a complainant can appeal to adminisgrativconstitutional courts, but these
appeals do not have suspensive eftict.

Requirements for an injunction

Courts of first instance can grant a stay of aniagtnative decision (referred to as
granting suspensive effect) if it is not againgt plublic interest and if necessary to

3 Justice and EnvironmerBelected problems of the practical applicationhef Aarhus Convention —
based on experience and court practice of NGOsHt€ountries 2009 at 17 [hereinaft&elected
problems of the practical application of the Aart@snventioi

39 ACCC/C/2010/48, Austrian Response of 6 Oct. 20119a

0 Milieu Report—Austria at 10.

12010 National Implementation Report—Austria ated8(

42 ACCC/C/2010/48, Austrian Response of 6 Oct. 2018 a

32008 National Implementation Report—Austria atd9(

* Milieu Report for Austria at 7; Otto Dietrich alarkus A. Reiterer, “Austria,” if\ccess to Justice in
Environmental matters in the Eléd. Jonas Ebbesson (The Hague: Kluwer Law Intiemel, 2002), 109-
110.

5 Milieu Summary Report at 12.

6 Milieu Report for Austria at 10; Dietrich and Raiér, “Austria,” 110.
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“prevent a disproportional disadvantage to thenuait.*’ Others have described the
second prong of the injunction test as a weighinifp® interests rather than a
determination of disproportional disadvantégje.

The next level of appeal is the Federal Higlieshinistrative Court or the
Constitutional Court? These courts have the power to grant injunctibasin practice
rarely do so in environmental matt@fsAppeals at the high court level generally take
between one and two years, so inability to gehamction is quite detrimental. A recent
case study demonstrates that a motorway will bepteted before the Highest
Administrative Court reaches a decision in an Eénpit appeal casg.

In private cases, the Civil Court can issue annaijion if the claimant shows that
its claim is supported by prima facie evidence trad damage would occur without an
injunction. Courts do not often grant these injiorts, however, because the potential
damage is too speculati¥e.Injunctions are not possible in private claimsiast plants
that are operating under permits granted by competghorities, provided that
concerned parties had legal standing in the permmigirocedure. The only remedy
available is damagés.

Miscellaneous

Mediation is available for environmental disputd$ie Austrian EIA Act of 2000 allows
for interruption of permit approval procedures fioediation. Mediation is voluntary, and
provides a structured procedure for all affectec Ipptential project to participate in the
process’

If a person's health is threatened or propertydedaby harmful emissions from a
neighboring property, that person can bring a @uit against the property owner. These
claims are governed by paragraphs 16 and 364 ebostdwe Austrian Civil Code. There
may5§1Iso be liability under specific environmen&als, such as the Austrian Water
Act.

An NGO or citizen who learns of a violation of emrimental law can report the
violation to a prosecutor or administrative auttyoriThese authorities have discretion to
decide what steps, if any, to take. Correctivéoaatanges from fixing the violation to
criminal prosecution. Recent legislation has exiea legal standing in such
proceedings.

" Milieu Report—Austria at 10.

“8 Dietrich and Reiterer, “Austria,” 110.

9 Appeals against first instance court decisionshsspensive effect by law (§ 64 of the General
Administrative Procedure Act — AVG). Only in spéci€ases does suspensive effect have to be granted
a separate decision of the first instance couot. féderal road and rail projects, the high cobege
previously been the first instance for appeal.sTas been overturned by a decision of the Admiatige
Court of September 2010 , now appeals regardinglallprojects have to be filed with the Environmednt
Senate, and have suspensive effect. See note 37.

%0 Justice and EnvironmerReport on Access to Justice in Environmental Mafér(2010). This is
disputed by Austria in ACCC/C/2010/48, Austrian gasse of 6 Oct. 2010 at 19-23.

°1 Selected problems of the Aarhus Convention apjicat 17.

%2 Djetrich and Reiterer, “Austria,” 112.

3 ACCC/C/2010/48, Austrian Response of 6 Oct. 2010 a

%4 2008 National Implementation Report—Austria at.104

%5 2008 National Implementation Report—Austria ated9(
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Belgium
A. The Administrative and Legal System

Environmental Leqislation

Article 6 of the Special Law of 8 August 1980, aseaded by the Special laws of 1988
and 1993, allocates nearly all responsibility fovieonmental protection and water
policy to the three regions (Flemish, Brussels, @tadloon regionsj® A few exceptions
remain under federal competence: product standdiolig, protection against nuclear and
other ionizing rays, and waste transportation.

System for decision-making and administrative appea

Belgium has a federal system of government. Asdhabove, the three Regions have
primary responsibility for environmental protectiand have executive and legislative
power to makes laws and administrative proceduredat environmental matte?$. The
administrative decision maker in environmental eratat the federal level is the
Ministry of Public Health, Food Safety Chain, amvEEonment® In the Flemish region,
several agencies split responsibility for the vasiareas of environmental law: The
Flemish Ministry of Environment, Nature and Enefgfich oversees several internal
agencies), the Flemish Environmental Company (&K, overseeing air and water
policy), the Flemish Public Waste Company (“OVAMthe Flemish Land Company
(“VLM”), and the Flemish Regulating Body for thede€kricity and Gas Market
(“VREG").® In the Brussels Region, the Brussels InstituteEfovironmental
Management (“BIM” or “IBGE”) administers environmehlaw®" The responsible
agencies in the Walloon Region are: The Generadorate of Natural Resources and
the Environment of the Ministry of the Walloon Rewgi the Walloon Waste Service
(“OWD”) and the Research Center for Nature, Woaut BorestS?

The Regions have established some specializech&dmative review bodies to
decide specific environmental issi&sFor example, Brussels Region established the
Milieucollege—Collége d’Environnemerib hear permit appeals. This body consists of
one judge and five expeft3Appeal board decisions can be appealed to theoRalgi
Governmenf® Most environmental matters, however, are appediredtly to the
judiciary.

% pascal Mallien, “Belgium,” iThe International Comparative Legal Guide to: Emviment Law 2010
(London: Global Legal Group, 2010), 39.
57
Id.
*8 Milieu Report—Belgium at pg 7; Pierre Méerynch stéphane Nicolas, “Belgium,” iiccess to
Justice in Environmetnal Matters in the EUhe Hague: Kluwer Law International, 2002), 146.
%9 Mallien, “Belgium,”supra note 56 at 39.
60
Id.
olq,
621q,
3 Milieu Report—Belgium at pg. 7-8.
64
Id.
8 Luc Lavrysen, The Implementation of the IPPC-Diirexin Belgium 2 (June 2009).
66
Id.
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Belgium’s Federal Ombudsman is an independentutish that intervenes in
individuals’ and legal persons’ disputes with tleeernment at the request of the
disputer, and makes an annual report to the HoluRemresentative¥.

The role of the courts

The federal government has jurisdiction over thigial systent® There are 27 courts
of first instance, five appeals courts and one SmerCourf® There are also a
Constitutional Court and administrative courts.e ouncil of State, which reviews the
legality of administrative decisions made by babional and federal authorities, is the
Supreme Administrative Couft. The Council of State has an average backlog
approaching five years, and cases often take @sdsmine years from filing to be
decided’!

Recently, in the Flanders region, two administegwnvironmental courts with
limited competencies were created: MiieuhandhavingscollegéEnvironmental
Enforcement Court) that hears appeals against asinaitive fines imposed for violations
of environmental laW and theRaad voor VergunningsbetwistingéBuilding Permits
Court) that hears appeals against building perffits.

B. Procedural Remedies

Suspensive Effect of Procedures

Neithgzjudicial nor, with few exceptions, adminaive proceedings have suspensive
effect.

Requirements for an injunction

Administrative decisions are challenged beforeGbencil of State, whereas other types
of cases are brought before the civil courts. €hle® systems have different
requirements for an injunction. The Council oft&taill grant an injunction if the
complainant makes a prima facie case and if sehaus that is difficult to undo would
result from the absence of an injunctidnRequests for injunctions are supposed to be
granted or denied within 45 days, and if grantéidal decision on the annulment of the
law is supposed to be made within six months freendate of injunction. These

" The Federal Ombudsman 2009 Annual Report 11,ablaikt
http://www.federalombudsman.be/en/homepage.

8 Milieu Report—Belgium at pg 7; Mderynch and Nicgl4Belgium,” 146.
%9 Milieu Report—Belgium at pg. 7.

0 Milieu Report—Belgium at pg 7; Mderynch and Nicgl4Belgium,” 146.
" Luc Lavrysen, “Belgium”, inThe Role of the Judiciary in Environmental GovemgrComparative
Perspective$Alphen aan den Rijn: Kluwer Law International 08, 97-9.

2 http://www.mhhc.be/en.

3 http://www.rwo.be/Default.aspx?tabid=12706

" Milieu Summary Report at table 2; Méerynch anddiés, “Belgium,” 146.
S Milieu Summary Report at table 2; Méerynch anddiés, “Belgium,” 146.
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deadlines are often not met. There is also a proegfor an emergency injunction,
though it is rarely usetf.

If a complainant is seeking to prevent harm togheronment that would result
from an act’ by a public authority that is not an administratilecision, he can either
bring a regular civil action or a special enviromta action in the civil court of first
instance. The special environmental actdfe( betreffende een vorderingsrecht inzake
de bescherming van het leefmiliieoi concernant un droit d’action en matiére de
protection de I'environmentaw of 12 January 1993) has looser standing remeénts
and is designed to allow NGO participati@énln order to get an injunction in the special
environmental proceeding, the complainant must sthatva “manifest violation” of
envirggmental law has occurred or that there isrengs threat that such a violation will
occur.

A claimant can seek damages or remediation if lperisonally injured by a
violation of environmental la’ All claimants seeking damages must bring an orglina
civil action. There are two requirements for giumetion in an ordinary civil action.

The claimant must show first that he will be peatnharmed by the environmental
damage, and second that such harm is immiftfent.

Miscellaneous

In the Special environmental procedure, in additemgranting injunctions, the court can
order the defendant to restore the environmeristoriginal condition. No damages can
be awarded, but the court can impose a civil pgrifatirders are not followetf

An individual, legal person, or NGO that suffersrdae, including moral
damage, caused by a violation of environmentaldawinitiate a criminal procedure as a
civil third party®

Bosnia and Herzegovina
A. Theadministrative and legal system

Environmental leqgislation

Bosnia and Herzegovina (BiH) is divided into théitees of the Federation of Bosnia and
Herzegovina (FBiH), the Republika Srpska (RS), tredBiko District of BiH (BD).
Environmental legislation is enacted at the Eriitstrict level. All three have

8 Milieu Report—Belgium at pg 16.

"It is unsettled whether the special environmeptatedure can be used to challenge omissions assvel
acts. Milieu Report—Belgium at 9.

8 ACCC/C/2005/11, Statement to the Compliance Cotemiof the Aarhus Convention for the Belgian
State at 1.1.1b.

9 Milieu Report—Belgium at 9.

8 Milieu Report—Belgium at 9-10.

81 Milieu Report—Belgium at 9.

82 Milieu Report—Belgium at pg 16-17.

8 ACCC/C/2005/11, Statement to the Compliance Cotemiof the Aarhus Convention for the Belgian
State at 1.1.2.
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framework environmental laws: Law on ProtectiorEat/ironment of FBiH (Official
Gazette of FBiH 33/03, 39/09), Law on ProtectiorEa/ironment of RS (Official
Gazettle of RS 28/07, 41/08, 29/10), and Law ondetmn of the Environment of BD
(Official Gazette of BD 24/04, 1/05, 19/07, 9/0Additional important environmental
laws in FBiH include Law on Protection of NaturerBiH (Official Gazette of FBiH
33/03), Law on Waters of FBiH (Official GazetteFBiH 70/06), Law on Air Protection
FBiH (Official Gazette of FBiH 33/03), and Law ona#te Management FBiH (Official
Gazette FBiH 33/03, 72/09). Important environmklatas in RS include Law on
Protection of Nature of RS (Official Gazette of R&02, 34/08), Law on Waters of RS
(Official Gazette of RS 50/06) Law on Air ProtextiRS (Official Gazette RS 53/02),
and Law on Waste Management RS (Official Gazett&®82, 65/08). Important
environmental laws in BD include Law on ProtectairNature of BD (Official Gazette
of BD 24/04, 1/05, 19/07, 9/09), Law on ProtectadtwWaters of BD (Official Gazette of
BD 25/04, 1/05, 19/07), Law on Air Protection BDffiCial Gazette BD 25/05, 1/05,
19/07, 9/09), and Law on Waste Management BD (@ffiGazette BD 25/05, 1/05,
19/07, 2/08, 2/095*

System for decision-making and administrative appea

Environmental issues are regulated almost entattiie entity level. At the State level,
the Ministry of Foreign Trade and Economic Relasion BiH has responsibility for
harmonizing plans and policies of the entities FBiH, the Ministry of Environment and
Tourism of FBiH and the Ministry of Agriculture, Festry and Water Management of
FBiH are the administrative authorities with primagsponsibility for environmental
matters. In RS, ministries with primary resporigipare the RS Ministry of Spatial
Planning, Civil Engineering and Ecology and the istiry of Agriculture, Forestry and
Water Management of RS. The Department of Spataining and Property-Legal
Affairs of BD has environmental competence in 8D.

The State and each entity/district each have tvair Law on Administrative
Disputes®™® Denials of access to information can be appealé¢ide body specified in the
rejection letter, usually the head of the instantiwithin fifteen day8’ Administrative
procedures for other types of environmental appeahvailable as provided for in law.
Environmental decisions made following an admiaiste procedure, such as an EIA
decision, are appealed directly to administrativerts®®

Both entities and BD each have a human rights Qistman. The Ombudsman
cannot intervene in administrative or judicial prdares, but can issue recommendations,
initiate judicial procedures, or refer the casettwer authoritie§?

:: 2010 National Implementation Report—Bosnia andzegovina 2, 20.

Id. at 5.
% These are: Official Gazette BiH 19/02, 19/02, 8883/08, 74/10; Official Gazette FBiH 09/05; Oféit
Gazette RS 109/05; Official Gazette BD 4/00, 1/01.
87 Stephen Stec and Mladen Ivanovic, Legal Recoutsedgacy (Bosnia and Herzegovina) (training guide
from the REC Master Class) at 3, available at
http://ftp.rec.org/memberftp/Jerome/Resource%20h&Bosnia-
Herzegovina/English/Word%?20Versions (uploaded 21.12608).
#1d. at 5.
81d. at 3.
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The role of the courts

The State and the entities/district have indepeindaurt systems. The State court
system consists of the Court of Bosnia and Herzegoand the Constitutional Court of
Bosnia and Herzegovirtd. The Court of BiH is divided into criminal, admstiative,
and appellate division€. Courts at the Entity level are three tiered FBiH, the court
system is made up of municipality courts, cant@oairts, a Supreme Court and a
Constitutional Court? Appeals of administrative decisions are initidtethe cantonal
or Supreme Court In RS, the court system consists of basic codisstict courts, a
Supreme Court and a Constitutional CarAppeals of administrative decisions are
generally initiated in the district courts.The BD court system consists of a Basic Court
and an Appeals Coutt. Appeals of administrative decisions are initiatethe Basic
Court. At the State level, appeals must be filéthiw 60 days of the contested decision,
while at the entity/district level, appeals mustfiter within 30 days

Environmental administrative cases have largelearin FBiH, so this report
will focus on that entity’s law where possibife Article 39 of the Law on Protection of
Environment of FBiH states that potential remediesilable through the courts include
remediation, termination of environmentally damagactivities (permanent injunction)
and monetary damages. The court may also reqpiagraent to the Federal Fund for
Environmental ProtectiofY.

B. Procedural remedies

Suspensive effect of procedures

Cases brought before the Administrative Divisiorihef Court of BiH do not have
suspensive effec¢t? If the Administrative Division decision is appedlto the Appellate
Division, the first instance decision is suspendesent legislation or an order by the
Administrative Division to the contrary. If the Adnistrative Division does grant an
order giving immediate effect to its decision wtihe case is appealed, the party
concerned may have to provide a bond in case timeifistrative Division decision is
overturned:™

% Mirela RoZajac-Zuli¢, Update: a Guide to Legal Research in Bosnia amtégjovina, Globalex,
http://www.nyulawglobal.org/globalex/Bosnia_Herzggml.htm (Aug. 2008) at Sec. 4.

%1 Court of BiH, Jurisdiction, Organization, and Sture of the Court of Bosnia and Herzegovina,
http://www.sudbih.gov.ba/?opcija=sadrzaj&kat=3&i&58zik=e (last accessed 1 Dec. 2010).

92 Mirela Rozajac-Zuii¢, Update: a Guide to Legal Research in Bosnia agrdégjovina.

93 Stephen Stec and Mladen Ivanovic, Legal Recoutsedéacy at 5.

 Mirela RoZajac-Zuli¢, Update: a Guide to Legal Research in Bosnia aemtégjovina.

% Stephen Stec and Mladen Ivanovic, Legal Recourbedéacy at 5.

% Mirela RoZajac-Zufi¢, Update: a Guide to Legal Research in Bosnia aemtégjovina.

7 Stephen Stec and Mladen Ivanovic, Legal Recoutsedéacy at 5.

% See2010 National Implementation Report—Boshia and Egowina at 24.

% Available at http://www.fbihvlada.gov.ba/bosanskioni/index.php.

100 aw on the Court of Bosnia and Herzegovina (Odfiazette 16/02) Art. 49, available in English at
http://www.sudbih.gov.ba/files/docs/zakoni/en/Zakonsudu_16_02_-_eng.pdf.

1911d. at Art. 57(2).
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The Law on Administrative Disputes FBiH states fndicial procedures do not
have suspensive effet®

Requirements for an injunction

The Administrative Division of the Court of BiH mayant injunctions (or “order
suspension”) to ensure that its judgment will bepbed with!

In FBiH, once a lawsuit is filed, an authority pessible for implementation of a
contested administrative decision must postponexkeution of that decision at the
request of the claimant if there is a threat ofrh&w the claimant that would be difficult
to repair, it is not against the public interesigd @ostponing execution would not cause
greater damage to the opposing party. Decisioostakhether to grant a postponement
must be made within three days. A court can ataatgan injunction using the same

criterial®

Croatia
A. Theadministrative and legal system

Environmental Legislation

Nature protection is provided for in Article 52tbe Croatian Constitution. A human
right to a healthy environment is guaranteed inichet69%° Croatia has a number of
laws that govern the various aspects of environatdaitv, which are supported by a
variety of regulations. The National Environmerg#lategy (Official Gazette No. 46/02)
and the National Environmental Action Plan (Offld@azette No. 46/02), passed by
Parliament in 2002, lay out Croatia’s environmepalicy.'°® The Environmental
Protection Act (Official Gazette No. 110/07) is thremary environmental law providing
for access to environmental justi®é. Other important environmental laws include the
Law on Physical Planning and Building (Official &#z No. 76/06, 38/09), the
Regulation on Environmental Impact Assessment ¢@ffiGazette No. 64/08), the Law
on Waters (Official Gazette No. 107/95 and 150/@%,Law on Waste (Official Gazette
Nos. 178/04, 153/05, 111/06, 60/08 and 87/09),taad_aw on Air Protection (Official
Gazette No. 178/04, 60/08F Criminal environmental violations are contained i
Chapter 19 of the Criminal Code.

192 Art, 17. Available at http://www.fbihviada.gov t@sanski/zakoni/index.php.

193 | aw on the Court of Bosnia and Herzegovina at #A9tand 57 (not available in English).

104 aw on Administrative Disputes FBiH, Art. 17.

105 http://www.servat.unibe.ch/icl/hr00000_.html, lagdated May 2004.

198 Tomislav Tus and Martina Prpic, “Croatia,”Tine International Comparative Legal Guide to:
Environment Law 2010: A Practical Cross-Border gidiinto Environment LaLondon: Global Legal
Group, 2010), 89.

97 Tys and Prpic, “Croatia,” at 89.

1981d., passim English language versions of environmental lavesavailable at
http://www.mzopu.hr/default.aspx?id=3969. The Qi Gazette is not available in English, but can b
accessed at http://narodne-novine.nn.hr/defauk.asp
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System for decision-making and administrative appea

Environmental law and policy is enacted by the GavaParliament after adoption of an
opinion of the Space Planning and Environmentaléetion Committeé® The Ministry
of Environmental Protection, Physical Planning @hstruction [hereinafter MEP] has
primary responsibility for the administration oftimmal environmental policy and co-
ordination of the activities of all Ministries aother central state administrative
authorities of the Republic of Croatia in enviromta matters, including sustainable
development, pollution monitoring and preventioaste management, air and marine
protection, environmental impact assessment, aednational cooperatiof’ Various
departments within the ministry have responsibfittyindividual areas of regulation,
including environmental inspectidht Some areas of environmental regulation are
administered by other Ministries. The Ministry@dlture has responsibility for natural
resource and species protection and the MinistRegfional Development, Forestry and
Water Management has responsibility for forestaater resources?

The Act on General Administrative Procedure goveministrative appeals?
Permits issued by the MEP cannot be challengedigiradministrative procedures, but
can be challenged in the Administrative Cdtift.

Croatia has a Parliamentary Ombudsman. The Omiamlss charged with
protecting the legal and constitutional rights itizens in their disputes with government
authorities. He submits an annual report to Raeiat, which can then obligate
institutions to report on what steps they are tgkincorrect violations™

The role of the courts

The Republic of Croatia has both regular and specialized courts. The three instances
of the regular courts include municipal courts, county courts and the Supreme
Court, which is also the highest judicial authority for the specialized courts. The is
also a Constitutional Court, which has the role of guaranteeing compliance with and
proper application of the Constitution of the Republic of Croatia. Other regular and
specialized courts may be established by law according to subject matter
jurisdiction or for certain legal matters.116

199 Tys and Prpic, “Croatia,” at 89.

1O MEP, Scope of the Ministry, http://www.mzopu. hifiaet.aspx?id=9274 (last accessed 9 March 2011).
111 MEP, Organisation of the Ministry, http://www.maeohr/default.aspx?id=3968 (last accessed 9 March
2011).

1122008 National Implementation Report—Croatia atpg.

3 Report on Access to Justice in Environmental MateB8.

14Tus and Prpic, “Croatia,” at 90.

115 http://www. hr/croatia/state/ombudsman.

18 Article 13 of Courts Act (Official Gazette No. 1/88) and amendments No. 16/07, 113/08 and 153/09,
116/10, 122/10 and Article 2 of the ConstitutioAat on the Constitutional Court of the Republic of
Croatia (Official Gazette No. 99/99), and amendmmé@ifficial Gazette no. 29/02 and 49/02, consoédat
text). According to Article 13a of the Courts Aethich will enter into force on January 2012
(Amendments of Courts Act no. 153/083ministrative courts, as well as the High Admiaiste Court of
the Republic of Croatia shall fall into the speiziadi courts category.
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Most environmental matters, such as permit and &lpeals, are within the
jurisdiction of the Administrative Court. Thereasrrently only one administrative court
in the country, so justice can be quite sfdWHowever, the new Administrative Dispute
Act (Official Gazette 20/10), which will enter inforce on January 2012, takes steps to
address the issue by setting out rules for loweriadtrative courts and a High
Administrative Court.

Appeals must state the nature of the violationsumport the claim with
evidence. After receiving an administrative decisiodicial appeals to the
Administrative Court must be made within 30 daysontesting an omission, the appeal
must be made within 15 days from the deadline &fgsming the act or issuing the
decision*'®
Whether in Administrative Court or a court of gealgurisdiction, the court may:

» Order the operator, company, polluter or the pudlithority to undertake
all necessary measures, including the suspensispeaific activities;
* Require the polluter to pay an appropriate feééoRund for

Environmental Protection and Energy Efficiency;

» Establish necessary temporary measures and oelep#rator, company,

polluter or the public authority to implement theon; .

11

* Issue another adequate decision in accordancetihatiaw:

Pursuant to the Environmental Protection Act, cpuoteedings on alléf:%%al actions
instigated in the field of environmental protect&imall be deemed urgerit.

B. Procedural remedies

Suspensive Effect of Procedures

Procedures do not have suspensive efféct.

Requirements for an injunction

The Environment Protection Act states that the catent court can order an injunction,
but according to a recent NGO report, the Admiatste Court currently has no power to
actually grant oné*? In administrative cases, however, the claimantreguest that the
administrative body responsible for executing tbetested decision wait until the final
court decision is issued. The request may be giahteere would be irreparable harm to
the claimant without a delay, the delay would renise greater irreparable harm to the
other party, and it is not against public interé3tlf the opposing party does delay and is

11; Report on Access to Justice in Environmental Matie#O0.

i

120 Environmental Protection Act at art. 149.

121 Report on Access to Justice in Environmental Maté#0; Aarhus Toolkits, 2009 (2010) at 7.

122 Report on Access to Justice in Environmental Ma#é#0. The 2010 National Implementation
Report—Croatia at pg. 27 also notes NGO dissatisfaavith the lack of ability to stop environmeriyal
harmful activities during the judicial procedure.

123 Report on Access to Justice in Environmental Matier0-1.
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so injured, and the claimant is found to have athig® right to request a delay, the
claimant may have to pay damages to the opposirig.Fa

Article 26 of the new Administrative Disputes Aeathich will enter into force in
2012, will allow the administrative courts to gramunctions if there is a danger of harm
to the claimant that would be difficult to fix, attae injunction is not otherwise
prohibited by law or contrary to the public intdres

Miscellaneous

Anyone can report violations to the appropriatéartities such as the State Prosecutor,
Environmental Protection Inspection, Nature Prab@cinspection, or Construction
Inspection-2°

Property owners that are neighbors to polluters brang an action for damages
and cessation of the polluting activity under tiavion Propert{?®

Cyprus
A. Theadministrative and legal system

Environmental Legislation

The laws regulating Environmental Impact Assessmareg the Environmental Impact
Assessment of Certain Projects Law 2005 and thér&mmental Impact Assessment of
Certain Plans and Programs Law 2685 Other important environmental laws include
the Air Pollution Control Law 2002, the Air Qualitaw 2002, the Control of Water
Pollution Law 2002, the Solid Waste and Hazardoas¥/ Law 2002, and the Integrated
Pollution and Prevention Control Laws of 2003-26888Many of these laws contain
provisions for criminal penalties. For exampledenthe Solid Waste and Hazardous
Waste Law 2002, noncompliance with a permit or othaation of the law can be
punished by up to three years in prison and adfr&4,160 Eurd?®

System for decision-making and administrative appea

Environmental policy is created by the Council ahiters. The Ministry of

Agriculture, Natural Resources and the Environniastthe main responsibility for
environmental issues, but several other Ministslesre competence. Environmental law
and policy is made almost exclusively at the federeel, but municipalities are

241d. at 41.

125 Id.

1261 aw on Property, Official Gazette Nos. 91/96, @/937/99, 22/00, 73/00, 114/01, 79/06, 141/06,
146/08.

127 Christina Hadjiedemetriou, “Cyprus,” the International Comparative Legal Guide To Enritent
Law 2010: A Practical Cross-Boarder Insight Intovimenment Law{London: Global Legal Group, 2010),
98.

281d. at 96-7.

1291d. at 99.
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responsible for issuing construction permits, waater treatment, and a few other areas
of environmental administratiori®

Administrative decisions can be appealed to a smpadministrative body in
what1i351 called a “hierarchical appeal.” The conspétauthority must respond within 30
days.

A citizen who is directly affected by an adminisitva decision may make a
complaint to the Ombudsman within 1 year of findowg about the decision. The
Ombudsman may chose to investigate, but the irgaggin does not suspend the
administrative decision. The Ombudsman does na¢ liee power to prosecute, though

he may inform citizens of their rights to bring qolaints’*?

The role of the courts

Cyprus has six district courts that hear civil raegt and criminal matters with penalties
of up to five yeard®®* A number of other courts hear other specific sypeclaims, but
there is no specialized environmental cdtittThe Supreme Court is the second instance
court for appeals from the district and other loweurts, but is the first instance court for
administrative case€s> Exhaustion of administrative remedies is not gl but the
claimant must allege that the administrative deaisvas in violation of the constitution,
the law, or an abuse of poweP. Appeals must be filed within 75 days of the pedation

of the disputed act, or if not published or in tase of omissions, within 75 days of the
claimant's knowledge of the disputed act or omis3fIn the first instance, the
Supreme Court consists of a single jud@feAppeals are made to a five judge parel.
The decision can be further appealed within the&uap Court system by the losing
party within 42 days. At each instance, the predakes about one yejéa./

B. Procedural remedies

Suspensive Effect of Procedures

Neither administrative nor judicial appeals havepansive effect!

130 Milieu Report—Cyprus at 9-10.

131 Milieu Report—Cyprus at 14; Cypriot ConstitutiomtA29, available in English at
http://www.cyprus.gov.cy/portal/portal.nsf/All/C448D7363776ACC2256EBD004F3BB3?0OpenDocume
nt.

132 Milieu Report—Cyprus at 15.

133 http://www.supremecourt.gov.cy/judicial/sc.nsf/DbHart_en/DMLchart_en?

OpenDocument, follow “District Courts.”

134 http://www.supremecourt.gov.cy/judicial/sc.nsf/DbHart_en/DMLchart_en? OpenDocument

135 http://www.supremecourt.gov.cy/judicial/sc.nsf/DBCourt_en/DMLSCourt_en? OpenDocument,
follow “Supreme Court.”

136 Cypriot Constitution at Art. 146(1).

137 Hadjiedemetriou, “Cyprus,” 97.

138 Milieu Report—Cyprus at 20-22.

1%91d. at 21.

149d. at 20-22.

141 Milieu Summary Report at Table 2.
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Requirements for an injunction

Generally, administrative acts are effective upohligation in the Official Gazette of the
Republic**? In exceptional circumstances, the Supreme Ceurigcant an injunction
delaying the execution of the act. The Claimansthalso have filed a challenge to the
act in the Supreme Court, as well as the requeshéinjunction:*?

When filing an appeal, a claimant can seek to hlagdirst instance decision
suspended. This type of injunction is also gramtelgt in exceptional circumstanct$.

Miscellaneous

The Commissioner for Environment, like the Ombudsntan investigate alleged
environmental violations and recommend charlgkike the Ombudsman, however,
this office lacks enforcement power.

According to Article 146, paragraph 6 of the Catgiton, a claimant who has
suffered losses because of an administrative amin@ssion can seek monetary damages
and other remedies through the District Cotils.

Czech Republic
A. The Administrative and Legal System

Environmental Leqislation

The Czech Constitution guarantees a right to aréle environment!’ Other
important environmental laws, all of which incluiheir own permitting requirements,
include the 183/2006 Building Act, 114/1992 NatRretection Act, 254/2001 Water
Protection Act, 86/2002 Air Protection Act, 76/2002PC Act, 44/1988 Mining Act,
258/2001 Public Health Protection Act, and 18/18@i¢lear Act'*®

System for decision-making and administrative appea

The Ministry of the Environment is responsible foost aspects of environmental
administration including protection of natural waaecumulation, protection of water
resources and the quality of groundwater and sefaater; air protection; nature and
landscape protection; conservation of agricultlanatl; operation of the National
Geological Survey; protection of the rock enviromméncluding mineral resources and
groundwater; geological works and environmentaksugion of mining; waste
management; environmental impact assessment oftediand their consequences,
including transboundary; gamekeeping, fisheriesfargstry in national parks; national

142 Milieu Report—Cyprus at 16.

1431d. at 23.

144 |d.

19514, at 15.

14914, at 22.

147 parhus Toolkits, 2009 at 10 (2010).

148 SeeACCC/C/2010/50 Complaint at 3-4.
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environmental policy; and co-ordination of the waitieés of all Ministries and other
central state administrative authorities of thed®zRepublic in environmental mattéfs.
Various agencies and departments within the mintsive responsibility for individual
areas of regulatiofr?

Administrative acts must first be appealed to thdybthat issued the decision,
then to a hierarchically superior botfy. Decisions must be issued without undue
delay’? If not issued immediately, the decision mustdredered within 30 days of the
request, with additional time possible if neededexpert testimony, oral hearings, or a
few other reasonS® Second instance appeals must be made within ySafahe issue
of the first instance decision, or 90 days if tlaety is not properly notified about appeal
procedures>

Two types of extraordinary appeals from the firdihanistrative decision are
available. The first is a review procedure in whilkie hierarchical superior can initiate a
review if it doubts the legality of an administratidecision:> A party to the
administrative proceedings can also request suelii@w. The superior administrative
authority must inform the party within 30 days wiestit intends to pursue a review, and
if not, why not**® The review must be initiated within two monthsttoé superior
authority learning of the potential illegality dfe decision, and no later than one year
after the contested decision was rendeéréd.

The second type of extraordinary appeal is a reogesf the proceedings? A
party may be eligible to apply for a reopeningtd proceedings if new evidence comes
to light or if there was a change in the regulaianderlying the administrative
decision™® This type of appeal must be filed within threentis of the party learning
the information that makes the proceedings eligitegeopening, and no later than three
years after the contested decision entered intef6f The reopening of proceedings
may not be used when the review procedure is dlait&"

The Czech Republic has an Ombudsman who assistsnsein disputes with the
authorities and other administrative bodies. Hereeommend remedies, but his
decisions are not binding. He also cannot inteevarcourt proceeding$?

149 Ministry of the Environment of the Czech Republitie Ministry, http://www.mzp.cz/en/ministry
(2008-2010).

150 Ministry of the Environment of the Czech Republizganisational Structure,
http://www.mzp.cz/en/organisational_structure (2@080).

151 Milieu Report—Czech Republic at 10.

152 Code of Administrative Procedure [CAP], Coll. 52004 Sec. 71(1), available at
http://business.center.cz/business/pravo (notabiailin English).

1531d. at Sec. 71(3).

154 Milieu Report—Czech Republic at 9, n. 16.

155 CAP, supra note 152 at Title IX.

15614, at Sec. 94(1).

%7|d. at Sec. 96.

%8d. at Title X.

1591d. at Sec. 100(1).

1601d. at Sec. 100(2).

http://www.ochrance.cz/en/public-defender-of-rigihitandate-of-the-public-defender-of-rights (last
accessed 1 December 2010).
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The role of the courts

Czech Republic has courts of general jurisdictamministrative courts, and a
Constitutional Court®® The court of general jurisdiction system consiét86 district
courts, 8 regional courts, two high courts, andipr&me Court. Most types of cases
originate in the district court and can be appetdetie regional court in the second
instance and the Supreme Court in the final ingAcCertain types of cases
enumerated in Art. 9 of the Code of Civil Justicigimate in the regional court, and can
be appealed to the high court in the second instand the Supreme Court in the final
instance'® Leave for appeal is required to bring an appeéie Supreme Coutt?

The administrative courts provide judicial reviefvadministrative acts.
Exhaustion of administrative remedies is requifédThe system is two tiered. Cases are
heard in the first instance by special administeathambers of the regional coult®. If
improper or illegal proceedings at the regionatleare alleged, a cassatory complaint
may be made to the Supreme Administrative CiiriThe Supreme Administrative
Court may uphold the first instance decision, arata and refer the case back to the
regional court.”

B. Procedural Remedies

Suspensive effect of procedures

Administrative appeals do have suspensive effelessrotherwise specified in la*
The judicial procedure does not have suspensoegtefiinless otherwise specified in law,
at either the first instance or cassatory compiSupreme Court) level?

Requirements for an injunction

The administrative authority can order interim nugas, including an injunction, either
ex officio or at the request of a pafty. If requested by a party, a decision on the interi
measure must be rendered within 10 d&s.

Administrative courts have the power to grant icfions and other interim
measures under Section 38 of the Code of Admitinggrdustice, or “award suspensory
effect” under Section 73. In practice, howevejumetions/suspensions are very difficult

163 Michal Bobek, UPDATE: An Introduction to the Czelchgal System and Legal Resources Online,

?Gtzp:llwww.nyuIawgIobal.0rg/gIobalex/Czech_RepublhIm (Sep. 2009) at Para. 2.4.
Id.

1%51d., see also Art. 9 of the Code of Civil Justice C89/1963, available in Czech at

http://business.center.cz/business/pravo/zakongasstih2.aspx.

156 Michal Bobek, supra note 163.

157 Milieu Report—Czech Republic at 12.

168 Michal Bobek, supra note 163.

189 Code of Administrative Justice (CAJ), Coll. 150020Art. 103, available in English at

http://www.nssoud.cz/docs/caj2002.pdf.

9CAJ Art. 110.

171 Milieu Report—Czech Republic at 9.

12CAJ Art. 73, 107.

3 CAP, supra note 152 at Sec. 61(1).

1741d. at Sec. 61(2).
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to obtain. Under Section 73, the complainant rshsiv a potential of irreparable harm
to the plaintiff personally, that the rights ofrthparties will not be unreasonably
affected, and that it is not against the publieiest:’> The requirement for personal
harm has prevented NGOs from being eligible to $ejekctions!’® The Supreme
Administrative Court has noted that courts mushgnaunctions in environmental cases
even without proof of irretrievable personal hamorder to be in compliance with the
Aarhus Convention, and administrative courts haenkeasing the requirements in
environmental caséd’ The requirements for Section 38 interim measaressomewhat
less stringent, requiring only “serious” ratherrtffareparable” harm, and this harm need
not be personal to a party. However, Section 38smes cannot be used when Section
73 suspension can B& The result has been that injunctive relief haslysbeen granted
in administrative cases$® The difficulty in obtaining injunctive relief ia subject of the
complaint in ACCC/C/2010/50, currently before tloenpliance committee. Because
environmental proceedings can be quite lengthyfréwient refusal of courts to grant
interim measures has been problematic.

The requirements for an injunction are differenthia civil courts. Here, the
requirements are looser but a bond of about 1800 iSuequired. However,
environmental cases are rarely brought in civil tourts*°

Miscellaneous

There are no special environmental provisionsdarslits against private persons, but
private persons can be sued for damages and poot@gainst injury using general legal
principals'®!

Denmark
A. Theadministrative and legal system

Environmental legislation

Important environmental legislation includes theviEanmental Protections Act, the
Nature Protection Act, the Planning Act, the Rawtdvials Act, the Water Supply Act,
the Watercourse Act, the Act on the ProtectiorhefMarine Environment, the Act on
Soil Pollution, and the Act on Environmental Liatyil

1752010 National Implementation Report—Czech Repuitlipg 31.

178 Selected problems of the Aarhus Convention apjdicat 22.

171d. at 23-24.

18 CAJ, supra note 169 at 38(3).

179 justice and EnvironmeriReport on Access to Justice in Environmental Maér(2010).
180 5elected problems of the Aarhus Convention apjdicatt 22.

181 Report on Access to Justice in Environmental Mages2.

27



System for decision-making and administrative appea

The Danish Ministry of the Environment has primeggponsibility for environmental
administration. Its sub-authorities include theiblaal Survey and Cadastre, the Nature
Agency, the Environmental Protection Agency. Tlauxe and Environmental Board of
Appeal is also affiliated with the Ministry for tiEnvironment. The Ministry of Climate
and Energy also has responsibility for some enwviremtal matters and oversees the
Energy Board of Appeal.

Environmental permits may be appealed to an adtraiige appeal board or to a
court. The Danish constitution gives courts théhauity to review all administrative
acts. But in practice, nearly all environmentgbegds utilize the administrative appeals
board system®? There are two main appeals boards: The Natur&amonmental
Appeal Board and the Energy Appeal Bo&td The Nature and Environmental Appeal
Board deals with both highly complex matters relgtio pollution from industrial
activities and with less technical questions, palérly those relating to the procedural
issues in the granting of development permits. Natire and Environmental Appeal
Board is the highest administrative appellate biodylecisions made under the
Environmental Protection Act, Act on Water Sup@gt on the Protection of the Marine
Environment, Act on Environmental and Genetic Eegiing, and Act on Chemical
Substance and Products, Planning Act, Nature Rrote&ct, Raw Material Act, Forest
Act, and a few other®* Each act contains procedural rules for appeal¢as the
Nature and Environmental Appeal Board Act) thatwsed in conjunction with the more
general Administrative Procedures ABbfvaltningslovein®®

Generally, complaints do not need to have a higjiedeof specificity. Appeals
to the Nature and Environmental Appeal Board caspime cases be made via an online
form available at its website, www.nmkn.t&. For most appeals there is a 500 kroner
fee for individuals and a 3000 kroner fee for comps, organizations and public
authorities. The fee will, however, be refundethd appeal leads to amendment,
modification or repeal of the decision appealedrajar if the appellant fully or
partially succeeds in his claim.

Denmark has a Parliamentary Ombudsman. Anyonenede a complaint to the
Ombudsman free of charge. The complainer doebaw@ to show standing or follow
any formal procedures. The Ombudsman can alsdelégiinitiate an investigation of its
own accord. The Ombudsman can merely criticizedt#asions of the public
administration; it has no binding authority. The Ombudsman is rarely used in

182 UIf Kjellerup, “Denmark,” in Nicolas de Sadeledras., Access to Justice in Environmental Matters and
the Role of NGOs — Empirical Findings and Legal ragal (Groningen/Amsterdam: Europa Law
Publishing 2005), 22-3; Ellen Margrethe Basse aetleHTegner Anker, “Denmark,” iAccess to Justice
in Environmental Matters in the Eled. Jonas Ebbeson (The Hague: Kluwer Law InteEmal 2002),
154.

183 UIf Kjellerup, “Denmark,” 22-3.

#41d. at 24.

%51d. at 25-6.

186 http://www.nkn.dk/Emner/Vejledninger/Til_borgerklgeformular.htm

187 Basse and Anker, “Denmark,” 154; Parliamentary @dsiman, Complaining to the Ombudsman,
http://en.ombudsmanden.dk/om_at_klage (last acdels&xc. 2010).
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environmental cases; it has been suggested thetdken is the effectiveness of the
appeal board systeff?

The role of the courts

Appeals may also be made through the court systexhaustion of administrative
remedies is not requiréd’ The courts of general jurisdiction hear all typésases,
including administrativé?® The judicial system has three tiers: courts st instance
(district courts), courts of appeal (high courts)l @ supreme couft: Cases against
public authorities are initiated at the districuddevel and can be appealed to a high
court (under certain conditions a case may alsetsered by the district court directly to
a high court.). Only in exceptional cases is tlzerght of appeal (third tier) to the
Supreme Court.

B. Procedural remedies

Suspensive effect of procedures

In general, filing an administrative appeal mayédawuspensive effect, while filing a
lawsuit does not?? Whether administrative appeals have suspensigetefaries
depending upon the act appealed. For instanceruhne Nature Protection Act, with
few exceptions, a permittee may not commence acinaier a permit until after a
complaints period of four weeks from the day theislen is announcetf®> Any appeals
made during that period have suspensive effécAppeals made under the
Environmental Protection Act do not have a suspensifect, except in limited
circumstance®™ Other environmental acts that do not give allesi® suspensive effect
are The Planning Act, The Raw Material Act, and Neeon the Protection of the
Marine Environment®® In limited situations, appeals do have suspersffest under
the Act on the Use of Danish Subsoil, the Act an@ontinental Shelf, and the
Electricity Supply Actt”’

Requirements for an injunction

Injunctions can be granted at the discretion ofcthat or administrative appeals
board'®® It must weigh the public authority’s interestanforcing its decision against the

188 Helle Tegner Anker et alThe Role of Courts in Environmental Law: a Nordmn@parative Study
Nordic Environmental Law Journal 2009, pg 15.
18914, at 12.
19014,
191 Basse and Anker, “Denmark,” 155.
192 Milieu Summary Report at Table 2.
193 Nature Protection Act, Ch. 12 Sec. 87.
194
Id.
195 Milieu Report—Denmark at 16; Ulf Kjellerup, “Denma’ 40.
198 UIf Kjellerup, “Denmark,” 40.
197 Id
198 Basse and Anker, “Denmark,” 159.
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appellant's interest® Other considerations are whether a significaniation of the law
is likely to occur and whether the appellant’s posiis likely to be significantly
worsened and require physical remediation in tlseate of an injunctiof?”

Estonia
A. Theadministrative and legal system

Environmental leqgislation

Legislation important to environmental regulatiocludes the Administrative
Proceedings Act, Environmental Impact AssessmeEavironmental Management
System Act, Planning Act, Public Information Acgrh’s Crust Act, Water Act, Waste
Act, Ambient Air Protection Act, Integrated Polloti Prevention and Control Act,
Radiation Act, the Environmental Supervision Abg Environmental Charges Act, and
the Environmental Liability Act’* Additionally, the Penal Code contains provisifors
environmental crime&?

System for decision-making and administrative appea

The Ministry of the Environment has primary respbitisy for environmental
administratior’®® Within the Ministry, responsibility is divided tveeen state
commercial enterprises, state government, anddedevernment authoriti€d? The
most important federal authorities are the Envirental Board, which has primary
responsibility for granting environmental permasd the Environmental Inspectorate,
which has primary responsibility for environmergapervision and enforcemefit.

A claimant may challenge an administrative actulgioa “challenge
proceeding,” which is regulated under the Admisitte Procedure AG® Challenges
must generally be filed within 30 days. Adjudicais are supposed to be made within 10
days, but the time may be extended to 30 dys.

Similar to an Ombudsman, anyone may make a contpgtathe Chancellor of
Justice free of charge, and the Chancellor may carr an investigation. However, while

19 Milieu Summary Report at Table 2.
200 y|f Kjellerup, “Denmark,” 40.
201 gelected problems of the Aarhus Convention apjicat 25; 2008 National Implementation Report—
Estonia at paras. 82 and 96.
22 1mpj Jiirgen and Piret Blankin, “Estonia,”Tine International Comparative Legal Guide To
Environment Law 2010: A Practical Cross-Boarderigint Into Environment Latondon: Global Legal
Group, 2010)137.
203 Ministry of the Environment, Jurisdictional Strune of the Ministry of the Environment,
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this office is independent, the 2010 National Impdatation Report notes that it lacks the
resources to be an efficient reméd.

The role of the courts

Estonia has a three-tiered court syst8inCounty courts, which are general jurisdiction
courts, and administrative courts hear cases ifitstanstanc&™® Two circuit courts
hear second instance appeals from both. One SepZemrt is the final decision maker
for all types of cases. Administrative acts andssinns are subject to revie-
Exhaustion of administrative remedies is not regpliio bring a case to administrative
court, except challenges brought under the Envieariai Charges Act and the
Environmental Liability Act*?

Courts work relatively quickly. The court is rexpd to decide the case within a
reasonable time. Both environmental NGO and Minist Justice figures confirm that
cases are completed within 2-3 years total in #gpetal city of Tallinn, and within 1-2
years when pursued elsewhere. According to 2006skfiynof Justice Statistics, cases in
the Administrative Court took an average of 207sdayTallinn and 91 days elsewhere.
Cases appealed to the circuit courts took an ageybg89 days in Tallinn and 100 days
in the circuit court of Tartu. No statistics on teagth of Supreme Court proceedings
were availablé?

B. Procedural remedies

Suspensive effect of procedures

Neither administrative nor judicial proceedings éauspensive effett?

Requirements for an injunction

Injunctions are relatively easy to obtain in Estoni he court may grant an injunction at
any stage of the proceedings either at the “reaboemuest” of the claimant or of its own
accord. The decision whether to grant an injundsogenerally made quite quickly, even
within a few days. According to Section 12 of h@ministrative Court Proceedings Act,
an administrative court can use an injunction spsad the disputed administrative act,
stop the issue of a disputed administrative achdate the issue of an administrative act,
or seek other means to require an actfon.

Execution of a challenged administrative act magp éle suspended during an
administrative adjudicatioff’

29814, at 26.

209 Ministry of Justice, Estonian Court System, httpaw.kohus.ee/6908 (Mar. 2005).

219 gpreme Court, Estonian Court System, http://wwvee/?id=188 (last accessed 1 Dec. 2010).
211 justice and EnvironmerReport on Access to Justice in Environmental Ma#er(2010).
2122010 National Implementation Report—Estonia at38y.
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Miscellaneous

A private individual cannot bring criminal procerds, but can inform authorities of
violations. The authorities are bound to takeascii it appears from the facts that
offences have occurred or are occurring. Howeaherauthority has discretion to
terminate proceedindd’ Under the Environmental Supervision Act, parg. 22
environmental supervisors can suspend an envirotathedamaging activity if it is not
in compliance with a permit, or is in compliancetwa permit but still endangering life,
health or property®

An owner of neighboring property may bring a cldaorprevent the spread of a
nuisance (gas, smoke, odor, etc) if the use gbtuperty is significantly damaged or the
nuisance violates environmental I&.

A landowner can demand a structure not be buit arighboring property if
there is reason to presume it will cause a praddhituisance to the landowner’s
property?*°

Under paragraphs 133, 1056 and 1058 of the Lawbtifj@ions Act, damage to
persons or property caused by environmentally lo@zar activities must be
compensatet*

European Union
A. The Administrative And Legal System

Environmental Leqislation

Directive 2003/4/EC on public access to environrakinformation and Directive
2003/35/EC on public participation guide the EU rbemstates in implementing the
Aarhus Convention. There is also a proposed dweon access to justice that has not
been adoptet?? The Aarhus Regulation, (EC) 1367/2006, appliescttinvention to EU
institutions, bodies, offices and agencies andbéistees a procedure for internal review.
Commission Decision 2008/50/EC establishes additiprovisions regarding the
internal review procedure and Commission Decisiod82401/EC contains provisions
relating to the internal review procedure as welbther provisions implementing the
Aarhus Regulatio?®

System for decision-making and administrative appea

The Aarhus Regulation and the above mentioned Cesioni Decisions lay out a system
for internal review. Administrative acts or ommss of EU bodies and institutions that

27 Milieu Report—Estonia at 7.
212 2010 National Implementation Report—Estonia at2fy.
Id.
22014, at 26-7.
2211d. at 27.
222 hitp://eur-lex.europa.eu/LexUriServ/site/en/cond2@om2003_0624en01.pdf
223 Eyropean Commission, The Aarhus Convention, fepeuropa.eu/environment/aarhus/#legislation (17
Nov. 2010).
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fall within the scope of Community environmentaklenay be challenged using the
internal review proceduré? The request can only be made by NGOs that metgiirte
requirements. It should be made to the body/unstih that made or should have made
the contested act or omission; and must be sulumitinin six weeks of the time the
administrative decision was adopted, notified dolghed, whichever is the latest, or, if
an omission is being contested, within six week&loén an administrative decision
should have been adopt&d. The request should include the administrativeoact
omission contested, the grounds for seeking revéeyporting documents and
information, the name and contact information feiiredividual authorized to act on
behalf of the NGO, and evidence that the NGO iiledtto make the reque¥t The
Commission must respond as soon as possible, erdletn 12 weeks from the receipt of
the request (or up to 18 weeks with an extension)f the request is rejected, the
Commission must state the reasons, and notifyl#imant of its right to seek further
redress through the Ombudsman or the cdtftts.

Complaints about maladministration by EU bodied astitutions can be made to
the EU Ombudsman by submitting a form availablé@®mwebsite. The Ombudsman can
launch an investigation either at the request efcibmplainant or of its own accord. The
Ombudsman can mediate and make recommendationis bletisions are nonbinding.

It can make a report to the European Parliamdtg recommendations are not
followed %

The role of the courts

An action for annulment can be brought in EU courtder Article 263, para. 4 TFEU.
However, according to a study published in 2008hding requirements have been
interpreted rather restrictively to the effect thttnding is difficult to achieve in public
interest environmental cas&S. Whether the EU’s standing requirements are in
compliance with Article 9 of the Aarhus Conventiserthe subject of pending case
ACCC/C/2008/32.

B. Procedural Remedies

Suspensive effect of procedures

Neither the request for internal review or judiciview in the ECJ or CFI have
suspensive effeé!

224 Marc Pallemaert€Compliance by the European Community with its Gitiams on Access to Justice as
a Party to the Aarhus Conventioan IEEP Report for WWF-UK, 2009.

2251367/2006 at Art. 10.

226 commission Decision 2008/50/EC at Art. 1.

22T Eyropean Commission, Aarhus Regulation Practicédl& available at
http://ec.europa.eu/environment/aarhus/#guide.

228 Commission Decision 2008/401/EC at Art. 6.

229 Eyropean Ombudsman, The European Ombudsman aneeg|
http://www.ombudsman.europa.eu/en/atyourservicglatae.faces [last accessed 1 Dec. 2010].
Z0pallemaerts, supra note 224 at 31-41.
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Requirements for an injunction

The Court has the power to order suspension i€ticirstances so require”, or
“necessary” injunctions or other interim measuréke President of the Court rules on
injunctions in a summary procedure. However, sasigas and injunctions are rarely
granted in environmental cases.

Finland
A. Theadministrative and legal system

Environmental legislation

The Finnish Constitution (law 731/1999) obligatésiizens to protect biodiversity, the
environment and cultural heritage. The adminigtreits responsible for ensuring that
everyone has a sound environment and the abilityflieence environmental decision-
making?*?

Finnish environmental regulation is quite comparitakzed, though in recent
years substantial efforts have been made to caatadthe different pieces of legislation.
The Environmental Protection Act (86/2000, MSL )addishes a comprehensive permit
regime for polluting industries and other operatiofhe legislation covers those
installations regulated under the EU IPPC Diregtateng with other activities. It also
includes rules on liability for contaminated wadéed land. Other important
environmental laws include the Land Use and Bugdhat (1321/1999, MBL), the
Environmental Impact Assessment Act (468/1994, Eli#g¢ Waste Act (1072/1993), the
Water Act (264/1961), the Chemicals Act (744/1989¢, Act on Public Roads
(503/2005), the Forestry Act (1093/1996), the NatQonservation Act (1096/1996,
NVL), the Act on Compensation for Environmental Caga (737/1994), and the Nuclear
Energy Act (779/2004).

Environmental crime is regulated by the Penal Q88¢é1889). Criminal
provisions can also be found in individual laws;tsas the MSL.

System for decision-making and administrative appea

Responsibility for environmental administrationAimland rests with the Ministry of the
Environment. The Environmental Institute (Syke) emidkes research and coordinates
environmental surveillance throughout the country.

The environmental legal system has recently unaergomajor reform. All
permits under the Environmental Protection Actisseed by the newly created Regional
State Administrative Agencies. Other kinds of pasrfor major activities, such as large
water projects, have been transferred to regiopat&s for Economic Development,
Transport and the Environment (ELY). Municipaktialso have competence to grant

232

Id.
233 Einnish Constitution (1999, amended 2007), avélal
http://www.finlex.fi/fen/laki/kaannokset/1999/en1 9538 1. pdf.
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some types of permits. While there are some aditnative remedies available, redress
is more frequently sought through the courts.

Finland has both a Parliamentary Ombudsman ancaadehor of Justice, which
investigate complaints and have similar powétsComplaints to the Ombudsman must
be made within five years of the matter complaio&®> These institutions are not
frequently utilized in environmental mattérs.

The role of the courts

Finland has courts of general jurisdiction and adstiative courts. The courts of
general jurisdiction have three tiers: the first tonsists of district courtkgrajaoikeus,
the second tier consists of the courts of apgealiikeu$ and at the top is the Finnish
Supreme Courtorkein oikeuks

Environmental decisions are commonly appealed tyréx the administrative
courts. First instance decisions are made byigig eegional administrative courts. The
Administrative Court of Vaasa specializes in enmin@ntal law, and has jurisdiction over
appeals from decisions made under the Environme&ntaéction Act and the Water Act
for the whole countr{®’ The Supreme Administrative CouHdgsta
forvaltningsdomstolerHFD) in Helsinki is the administrative court @kt resort. In both
the Administrative court in Vaasa and the Suprerdmifsistrative Court, technicians
(engineers, chemists, ecologists, etc.) sit indggs when cases are decided.
Environmental judicial procedure in Finland is telaly fast, as cases are never heard in
more than two instances.

B. Procedural remedies

Suspensive effect of procedures

Under Finnish law, an administrative decision cdrb®utilized until the opportunity for
appeals has passed. Accordingly, an appeal hperssige effect. Permit decisions for
major operations can, however, be combined withaadhead decision” enabling the
applicant to start his or her undertakings. Thesgsibns are granted quite frequently
under the MBL and the Water Act. Under the MSLpaatpead decision can be granted if
there are good reasons for such a decision am# dot render any appeal meaningless.
Additionally, the applicant has to pay a bond touse any damage to the environmgtit.

234 http:/lwww.oikeusasiamies. fi/Resource.phx/eoafishgdmbudsman/chancellorofjustice. htx.

235 http://www.oikeusasiamies. fi/Resource. phx/eocafshgdmbudsman/tasks/investigating. htx

2% Helle Tegner Anker et alThe Role of Courts in Environmental Law: a Nordisngarative Study
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Requirements for an injunction

If a go-ahead decision has been granted, claintamtseek an injunction when they
appeal the permit. The court will consider whetinere are compelling reasons to grant
the injunction as well as a likelihood of succesdle merits.

France
A. Theadministrative and legal system

Environmental legislation

The Environmental Charter to the French Constitu{@harte adossée a la
Constitution, added to the Constitution in 2005, establisheghd to public health and a
balanced environmeAt? The French Environmental Code regulates nealrtytiaér
aspects of environmental law, including environmagéptinciples, public participation,
permits, agencies, water, air, nature protectiatipnal parks, access to nature, hunting,
fishing, chemicals, waste, and nof8&.Criminal penalties are included in the
Environmental Code.

System for decision-making and administrative appea

Responsibility for environmental administratiorsisared between national and local
authorities** The Ministry of Ecology, Energy, Sustainable Diepenent and Sea
(MEEDDM), and its sub-agencies, have primary adstiative responsibility at the
national levef*? Enforcement of laws regarding industry, air pttln, and waste is
done at the Regional lev&f A Préfet a representative of the State atdépartement
level, is responsible for issuing environmentahpiés to “classified installations” (those
regulated by Environmental Code Article L. 51&tlseq), as well as for issuing
administrative sanctiorf§* Municipal mayors also share in the responsibfbiy
implementing and enforcing environmental I&%.For example, urban planning and
land use is mostly regulated at the city I€78I.

Administrative decisions can be contested thrauglbn-contentious appeal,
which is made to the body that issued the decisipn,hierarchical appeal to the body
hierarchically superior to the one that issuedddesion. Decisions made in response to
non-contentious appeals can be in turn appealkdrdhirough a hierarchical appeal or in

239 yv/incent Brenot and Mathieu Werner, “France, Time International Comparative Legal Guide to:
Environment Law 2010: A Practical Cross —Boardesi¢yt into Environment La@43 (London: Global
Legal Group, 2010), 143.

240 Environmental Code available in French at
http://www.legifrance.gouv.fr/affichCode.do?cidText EGITEXT000006074220 (1 Dec. 2010).
241 Brenot and Werner, “France,” 143; Milieu Report-afice at 11-12.

242 Brenot and Werner, “France,” supra note 239 at 143

243 Milieu Report—France at 11-12.

244 Brenot and Werner, “France,” 143.
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administrative court. However, judicial adminisiva appeals must be filed within two
months of the contested decision. The first adstriative appeal stops the time limit
from running, but the second administrative appeals not, so potential loss of judicial
remedies should be considered in decision whethi#leta second administrative
appeal*’

France has an Ombudsman, or “Mediator of the Regubtho can recommend
solutions to administrative disputé$. Complaints must be made to a Member of
Parliament who then refers them to the Ombudsnainer than directl§*°
Administrative remedies must be exhausted befazkisg the Ombudsman’s afe The
primary goal of the Ombudsman is to mediate adrnatise disputes, but if mediation
fails he may also issue (nonbinding) injunctiongdmninistrative bodies to follow a court
decision; initiate disciplinary procedures agawoféitials if their employing agency
refuses to do so, and launch investigations angdestcamendments to law¥. The
Ombudsman may not intervene in court proceediffgsnd its decisions are not binding.

The role of the courts

France has courts of ordinary jurisdiction thatrhegh civil and criminal matters, and
administrative courts that hear only administrativatters’>> Each jurisdiction has three
levels of adjudicatio>* The three levels of administrative courts areAtministrative
Courts, Administrative Courts of Appeal, and theufil of State Couseil d’Eta}.>®

The top court of general jurisdiction is the CafrCassatiori>° A jurisdictional court
decides in which court a matter belongs if theésisuncleaf®”’

Exhaustion of administrative remedies is genenadiyrequired to bring a case to
administrative court®® There are some exceptions contained in speifis bnd
regulations; for example complaints regarding astesnformation must be first
appealed to the Commission for Access to AdmirtisgeDocument$>® Most

247 Milieu Report—France at 15.

248 Michel Prieur and Jessica Makowiak, "France,Atess to Justice in Environmental Matters in the
EU, ed. Jonas Ebbesson (The Hague: Kluwer Law Intiemel, 2002), 229-230.

249 Milieu Report—France at 16; Law no. 73-6 of 3rduary 1973 establishing a Mediator of the French
Republic supplemented by law no. 76-1211 of 24thebeber 1976 and by law no. 89-18 of 13th January
1989 and modified by law no. 92-125 of 6th Februed92 at Sec. 6, available in English at
http://www.omineurope.info/uk/gesetz_france_uk.htm.
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Republic, supra note 249 at Sec. 7.
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administrative judicial appeals must be broughhimitwo months of the contested
decision®® There are several exceptions in environmentaaEnvironmental Code

L. 514-6 and L. 214-10 allows third parties withrading to appeal certain environmental
permits up to four years from publication, or ugm@ years from the implementation of
the permit, whichever is the longer.

There are four types of administrative judiciadg@gedings. The first is the full
jurisdiction proceedingscontentieux de pleine juridictionin which the court can both
annul or modify administrative decisions and awdathage$® This type of proceeding
requires a plaintiff who is personally injured. h@t types of proceeding include
annulment proceedingsdgntentieux de I'annulatignin which a court can find an
administrative decision illegal and annul it; iqegtation proceedings@ntentieux de
l'interprétation), in which a court interprets administrative demis; and repression
proceedingsdqontentieux de la repressipnn which a court can impose penalties for
violations of environmental laf?

First instance administrative proceedings takesewonths to two years, second
instance proceedings take one to two and a hatéyead final instance proceedings
about one yea®® The average total length for a case that goesitfir all three
instances is about four yeafs.

B. Procedural remedies

Suspensive effect of procedures

Neither administrative nor judicial procedures hauspensive effeé¢t®

Requirements for an injunction

Under article L. 521-1 of the Administrative Cod®, injunction will be granted if a case
is urgent and there is serious doubt about thditegd the disputed administrative
decision®® Under articles L. 554-11 and L. 554-12 of the €aaljudge must also
injunct permits granted without the proper enviremtal impact assessment, or planning
decisions made without the required prior publiguiiny.?*

Miscellaneous

Any person who has sustained damage may initiat@ral environmental proceedings.
A public prosecutor also may initiate proceedingsailable remedies are fines or
imprisonment®®
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A plaintiff can seek damages from polluters throtighcivil courts. Under the
Civil Code, polluters are liable for pollution résng from their mistakes, including
permit violations, negligence, or recklessnesdluirs may also be strictly liable for the
spread of items in their possession, such as themical$®® They may also be liable

for nuisancé’® Remediation, as well as damages, is an avaitiileemedy?’*

Germany
A. Theadministrative and legal system

Environmental legislation

Article 20a of the German constitutioBrundgesefzcontains a general duty for the state
to protect the natural bases of life on behalfrefpnt and future generaticts.

The most important pieces of federal environmeeiklation are the EIA Act
(Umweltvertraglichkeitsgese2001) the Federal Planning ARgumordnungsgesetz
1997), the Forestry AcBundeswaltgesetid75), the Nature Conservation Act
(Bundesnaturschutzgesét@76), the Chemicals AcChemikaliengeset¥980), the Act
on Environmental Damagebfiwelthaftungsgsetd®90), the Waste and Recycling Act
(Kreislaufwirtschafts- und Abfallgeset®94) and the Act on Soil Protection
(Bodenschutzgeset®98). Water activities are regulated in the é&ectWater
ManagementWasserhaushaltgese2909). Major industrial installations, landfillac
other activities covered by the EU IPPC Directive @egulated in the Federal Emmission
Control Act Bundesimmissionsschutzges#9?). The Aarhus Convention and
subsequent EU regulation are implemented in Gerrbgrgmendments to the Act on
Environmental Informationl{mweltinformationsgestel©94) and by the Act on
Environmental Appealdmwelt-rechtsbehelfsges&@06).

System for decision-making and administrative appea

Germany is a federation with 16 statear{den. Legislative competence is divided
between the federal Government drgshder ThelLandercan legislate on a topic as long
as state regulation does not conflict with fedrgislation.

TheLanderhave primary responsibility for the implementataomd enforcement
of environmental law. The administration of the téandiffers, but in general has three
levels: state ministry, district and independenniaipalities.Landerhave their own
sector-specific regulatory bodies, for exampleoegl Environmental Protection
Agencies [Landesamt fur UmweltschiitzFederal authorities, for example the national
EPA Umweltbundesamtplay an inconspicuous role in the enforcemenégiSlation,

259 gandrine Bélier, “France,” 51.

21914, at 51-52.

21d. at 52.
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focusing instead on advice and information, tecilrsapport and research. Most
environmental administrative decisions at the l@ral district level are appealed to the
Lander ministrie$”?

Appeals generally must be filed with the authotitgt issued the contested
decision or the hierarchically superior authoritiyhim one month from the time the
claimant knew or should have known about the decfst*

Germany does not have a Parliamentary Ombudsifiaere is a sort of a
Parliamentary complaints departméft.

The role of the courts

Germany has courts of general jurisdiction and adstrative courts, as well as special
courts of labour law, finance and social securégcordingly, there are five supreme
courts in the country. However, there are no gpeeid environmental courts.

Among the general courts, there are two or thremites at theanderlevel
(AmtsgerichteLandgerichteandOberlandsgerichte Judgments from theanderlevel
are appealed to the federal Supreme C&uh@esgerichthdf Environmental cases are
usually brought in the administrative courts. Thenaistrative courts have twander
instancesYerwaltungsgerichandOberverwaltungsgerichtvhose decisions are
appealed to the federal Supreme Administrative O@undesverwaltungsgeright
Constitutional courtserfassungsgerichexist at both the state and federal level. Both
individuals and authorities can challenge regutetjgudgments and decisions in the
Constitutional Courts.

B. Procedural remedies

Suspensive effect of procedures

Both administrative and first instance judicial peedings have suspensive efféétThe
issuing authority can order the immediate executioiihe contested decision if the
public interest or superior private interests sorart?’’ This happens quite
frequently’’® There are also some specific situations in whicspensive effect does not
apply, mainly large infrastructure projects suclhghways, railways, and electric
cables?™

If a claim is denied, the suspensive effect ertithe denial is appealed,
suspensive effect continues for five months. Ty@eals court can order that it continue
after that?®®

273 \Milieu Report—Germany at 7-8.
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Requirements for an injunction

If suspension does not apply, the claimant can aaekjunction from the administrative
court“®® The administrative court will hold a summary pedare to determine if an
injunction is warranted. If the claimant makegiana facie case that the contested
decision was illegal, the injunction will be gradhtelf it appears the claimant’s case has
no merit, the injunction will be denied. Where therits of the claimant’s case are
unable to be determined during the summary proogethe court will weigh the
equities?®?

Miscellaneous

One whose rights have been impaired by environmentally damaging activity can sue
in the civil courts to stop or prohibit the activity, or seek monetary damages.283

Greece
A. Theadministrative and legal system

Environmental legislation

Article 24 of the Constitution establishes thatiesrvmental protection is the
responsibility of the Greek Governméfit. While not explicit, the highest administrative
court, the Council of Stat&ymvoulio tis Epikrateidshas interpreted this Article to
grant citizens a right to the environméft. Greece has a framework environmental law,
Law 1650/1986 on the Protection of the Environnamended by Law 3010/206%
Despite the framework legislation, Greek environtaklaw is quite comple®’ Law
1650/1986 is supplemented by numerous Presiddédeiaiees, ministerial decisions, and
administrative act§®® Additional laws govern various specific areagoéironmental
protection. Important laws include: Law 1327/1988the Management of Unforeseen
Events of Environmental Pollution; Presidential @c1180/1981 on the Arrangement
of Issues Relating to the Establishment and Funictgoof Industries, Enterprises, All
Kinds of Mechanical Installations and Warehoused,the General Preservation of the
Environment Thereof; Law 743/1977 for the Protatid the Sea; Law 1739/1987 on
the Management of Water Resources; Law 989/19 t@@Rrotection of Forests and

8114, at 245.
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to: Environment Law 2010: A Practical Cross Boardiesight into Environment Lag.ondon: Global
Legal Group, 2010), 163; Glykeria P. Sioutis an@d@e Gerapetritis, “Greece,” iccess to Justice in
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Forest Expanses; and Law 2939/2001 on Packagind\ischative Management of
Packaging and Other Produé¥s. Environmental Impact Assessments are governed by
Joint Ministerial Decisions 69269/1990 on ElAs &&808/1990 on information of
citizens about the content of EIA¥. Greece adopted the Aarhus Convention as Law
3422/2005** Criminal environmental penalties are enumeratetié framework
legislation, Law 1650/19887

System for decision-making and administrative appea

The Ministry of Environment, Energy and Climate @ga has primary responsibility for
creating, monitoring and enforcing environmentdlqyo®®® Other ministries, such as the
Ministry of Health, have some responsibility foeas of environmental protectiot.
Regions and Prefectures also have a role in envieoral protection, particularly in the
area of permitting®®

There are no special environmental administratieegdure law$>
Administrative appeals are made according the @bd@ ministrative Procedure, Art 24
and 25" A claimant may file an appeal with the administ#&body that issued the
decision, or with the hierarchically superior bédy. The administrative authority must
issue a decision in 30 days, unless otherwise geavby law?*® Only acts may be
challenged through administrative procedure; omissimust be challenged through the
judicial procedure®

Greece has an Ombudsman, which mediates corskttgeen an individual or
legal entity and the public administration where #aministration has refused to provide
information, unreasonably delayed processing atiaghion, infringed the law, violated
a procedure, or discriminated against an individlfalAnyone may make a complaint to
the Ombudsman, but should try to resolve matteitih administrative remedies
first.3%> The Ombudsman’s main function is to mediate, $tigate and repoff® It is
not able to annul administrative decisions or bgagctions, but may report criminal acts
to the public prosecutdf?

289 Christofilou and Koliatsi, “Greece”, 165; MilieugRort—Greece at 11.

290 gjoutis and Gerapetritis, “Greece”, 264-265.

2! Milieu Report—Greece at 5.

292 Christofilou and Koliatsi, “Greece”, 165.

2934, at 163.

294 Milieu Report—Greece at n.31.

2914, at 10.

24, at 13.

297 Administrative Procedure Code [Greece], Law 26909, 9 Mar. 1999, available in English at:
http://www.unhcr.org/refworld/docid/4c90ecf12.html.

2984, at Art. 24(1).

2994, at Art. 24(2).

300 \ilieu Report—Greece at 15.

%01 The Ombudsman and other provisions, Law 3094/2223an. 2003, available in English at
http://www.synigoros.gr/en_law_in.htm#2; 2008 Natiblmplementation Report—Greece at para. 139.
302The Greek Ombudsman, What is the Greek Ombudsrhép?/www.synigoros.gr/en_what_is.htm
(2008).

%03|d., see also Law 3094/2003 supra note 301.

304 The Greek Ombudsman, supra note 302; Law 3094/200f note 301 at Art. 4(11).
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The role of the courts

Greece has civil courts, criminal courts, and adstiative courts’> Each type of case is
heard in three instances: courts of first instanoerts of appeal, and Supreme Cot#ts.
The Court of Cassatioi\(eios Pagokis the Supreme Court for civil and criminal
cases?’ The Council of StateSymvoulio tis Epikrateidsmodeled after the French
system, is the Supreme Court for administrativesals is composed of the President,
ten Vice-Presidents, fifty-three councilors, fiftix associate councilors and fifty
assistant judge®® The Fifth (E) chamber of the Council of Staterseaost
environmental administrative mattéfs.

There are two other high courts. The Court of id(Elegktiko Synedriphears
matters related to public spending, and the Spetigiiest CourtAnotato Eidiko
Dikastirio) hears jurisdictional and election issd&s.

To obtain judicial review of an administrative dgon, a claimant may file a
written petition for annulment directly before tBeuncil of Staté' Review in the
lower administrative courts is not used in mostiemmental cases, and only when
provided by law**? Exhaustion of administrative remedies is not el except when
specified in law (generally for “quasi-judicial” adnistrative remedies)-> Generally,
claims and appeals must be filed within 60 daythefcontested decisioh’

B. Procedural remedies

Suspensive effect of procedures

Administrative and many judicial proceedings hawspensive effect®> Applications
for annulment of administrative acts before the i@lwf State do not have suspensive
effect except where specifically provided for by [°

Requirements for an injunction

Injunctive relief may be available in cases bettwe Council of State against
administrative decisions that would be irrevocabéxecuted. In this situation, an
injunction is granted if there is probable dangeirr@vocable damage, unless an
injunction is against the public interést. Injunctions are also available where the
disputed administrative act may cause irreparableally reparable personal harm to

305 Maria Panezi, Update: A Description of the Struetof the Hellenic Republic, the Greek Legal System
and Legal Research, http://www.nyulawglobal.orgdgllex/Greecel.htm (Mar. 2008).

306 The Council of State, The Council of State, htgpaw.ste.gr/FL/main_en.htm [accessed 14 Dec. 2010].
307
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308 Id

309 Chyristofilou and Koliatsi, “Greece,” 163.

319 Maria Panezi, supra note 305.

3112008 National Implementation Report—Greece at.[E36.

312 Sjoutis and Gerapetritis, “Greece,” 263.
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3172008 National Implementation Report—Greece at.[E33.
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the claimant'® A three member Suspension Committee of the CbohSitate decides
whether to grant the second type of injunctidis.

Miscellaneous

To obtain judicial review of a claim for damageglamant may file a claim with the
civil court**° Under Atrticle 914 of the Civil Code, an actiontamt requires an allegation
of breach of law, intention or negligence, damam @ausatiori’* Environmental
framework law 1650/1986 and consumer protection2a&1/1994 also establish that an
individual or legal person responsible for envir@mtal harm is liable for monetary
damage§?

Hungary
A. Theadministrative and legal system

Environmental leqgislation

Article 18 of the Hungarian Constitution obligathe State to “recognize and implement
everyone’s right to a healthy environmefft” Act LIII of 1995 on the General Rules of
Environmental Protection (Environment Act) is thaimlaw on environmental
protection. Its provisions include basic enviromtad principles, responsibilities of
various parts of government, Environmental Impagsgssments, public participation,
and liability®** Other laws govern specific areas of environmdata such as Act LVII

of 1995 on Water Management, Act LIl of 1996 ontiNa Conservation, Act LIV of
1996 on Forests and Their Protection, Act XLII2000 on Waste Management, and Act
XXV of 2000 on Chemical Safety. Section 280 of @rminal code assigns criminal

liability to those who cause serious environmehgam?3*

System for decision-making and administrative appea

The Ministry of Environmental Protection and WatHungary’s main environmental
agency. It develops policies and regulations foinmental managemefft The

318 Milieu Report—Greece at 27.
319 5joutis and Gerapetritis, “Greece,” 272.
3202008 National Implementation Report—Greece at.pE38.
22; Christofilou and Koliatsi, “Greece,” 165.

Id.
323 Hungary ConstitutiofAct XX of 1949 as revised and restated by Act Y0fXB89)available in English
at http://www.mkab.hu/index.php?id=constitutionsflapdated 1 Jan. 2010).
324 Act LI of 1995 available in English at http:/Mveseu.hu/envsci/eianetwork/legislation/hungLIll.htm
(last accessed 1 Dec. 2010).
2% Gabor Hugai and Andras Komaromi, “Hungary, Tine International Comparative Legal Guide to:
Environment Law 2010: A Practical Cross-boarderigig into Environment LgLondon: Global Legal
Group, 2010)182.
326|d. at 181 see also the Ministry’s website: http://www.kvvmiindex.php?lang=2.
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Ministry of Rural Development also plays a sigrafit role in environmental
management, particularly in the areas of foregjayne, and agriculturg’

Administrative appeals must be made within 15 adysommunication of an
administrative decisioff° There is no particular format requir&d. First instance
appeals are generally to the body that issuedehision®*° According the Milieu
Report, county administrative offices are genertidly second instance for administrative
appeals; but in most permitting cases, there ageialpauthorities that hear second
instance appeaf§’ According to Global Legal Group, the National Mémnspectorate of
Environment and Water is generally the second iegt@dministrative authorit§i
Administrative appeals generally take 40-50 dayhénfirst instance and up to six
months in the second instart@.EIA cases may take long&f.

Hungary created an environmental ombudsman, ctile@®arliamentary
Commissioner for Future Generations, in 2687Administrative remedies must be
exhausted before seeking the aid of the ombudsamahthe request must be made within
one year of the final administrative decisfh.The ombudsman has broad powers to
investigate complaints, and can participate imifate legal proceedings’ It can also
suspend the execution of administrative decisiohs.

The role of the courts

Hungary has a four-tiered judicial system consgstihlocal courts, county courts,
regional courts of appeal, and a Supreme CBurThere is also a Constitutional
Court3*® Most cases start in the local courts and proogedards, but some types of
cases, enumerated in law, start in the county sdtirtAdministrative decisions can only
be challenged at the county level, which has spadministrative chamber4? No
appeal from the administrative chamber’s decissopadssible*?

Exhaustion of administrative remedies is requirefbte a claimant may seek
judicial review in the administrative chambers.viRer may be sought if the claimant

327 Ministry of Rural Development, The Activities of ARD,
http://www.vm.gov.hu/main.php?folderiD=1821 (20yJaD04).

328 Milieu Report—Hungary at 13.

391d. at 9.

%3014, at 13.

331 Id.

%2 Hugai and Koméaromi, “Hungary,” 181.

333 Milieu Report—Hungary at 15.

334 |d

3% 5olutions, An Environmental Ombudsman: Sandor fFittungary’s Parliamentary Commissioner for
Future Generations, 8 Dec. 2010, http://www.thesmhsjournal.com/node/817.

336 Act LIX of 1993 on the Parliamentary Commissioaeparas. 16 and 17(4), available in English at
http://www.jno.hu/en/?menu=legis|_t&doc=LIX_of 1993

%371d. at 27/B.

3814, at 27/E.

339 The Supreme Court of Hungary, The Hungarian Jabi&ystem, http://www.lb.hu/english/index.html
(last accessed 1 Dec. 2010).

340 |d
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alleges that the administrative decision was illegdne review petition must be filed
within 30 days of the administrative review deaisid® The length of the judicial
process varies greatly, but can range from oneweral years*

B. Procedural remedies

Suspensive effect of procedures

Administrative proceedings have suspensive eftedgss accompanied by an order of
immediate executioff’® Judicial proceedings do not have suspensiveteffec

Requirements for an injunction

After an administrative appeal, the second adnatise decision is enforceable as soon
as it is communicated to the parties or the pubMcclaimant can request an injunction at
any time during judicial review proceedings. Tloeit must make a decision whether to
grant the injunction within 8 days of the requeBhe two factors the court considers in
deciding whether to grant the injunction are theversibility of the administrative
decision, and whether the potential harm wouldreatgr from granting or denying the
injunction. The decision to grant or deny the mgtion, and other interim decisions, can
be appealed to the superior cotift.

In a civil case, the court can grant an injuncifamecessary to prevent damage,
preserve the situation giving rise to the claimrotect a claimant if the harm caused
does not exceed the harm prevented. A bond magdagred. The court must make a
decision whether to grant the injunction as soopassible after the request, and the
decision can be appealed to the superior coujiindtions are much more readily
available in administrative cases than civil ofigs.

Miscellaneous

Anyone may file an official observation or complaatout a polluting activity to a
competent authority?’ Hungary has a system of prosecutors that loakdriminal and
administrative matters, regulated by Act V of 197&hyone can ask an administrative
prosecutor to investigate an administrative isslige prosecutor then makes an
assessment of the issue. The assessment is doidbut is generally followed by the
second instance authority’.

The Environment Act establishes civil liabilityrfpolluters. Injured parties can
also sue under section 100, 339 and 345 of the Code or tort law>*

3442008 National Implementation Report—Hungary aepag?.

34% Milieu Report—Hungary at 25.

348 |d. at 15; ACCC/C/2004/4 Response by the GovernmetiteoRepublic of Hungary at 12.
3472008 National Implementation Report—Hungary aepag?.

348 Selected problems of the Aarhus Convention apjdicat 37.

%91d. at 37-8.

3502008 National Implementation Report—Hungary aepaf?.

%1 Milieu Report—Hungary at 16.

%2 Hugai and Komaromi, “Hungary,” 18Act IV of 1959 on the Civil Code of Hungary, avdila at
http://www.angelfire.com/mn2/reformclub/huncl.htflalst accessed 1 Dec. 2010).
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Ireland (Republic of)
A. The Administrative and Legal System

Environmental leqgislation

The most important environmental laws include theRPollution Act of 1987, Local
Government (Water Pollution) Acts of 1977 and 198@,Environmental Protection
Agency Act of 1992, the Protection of the EnviromtnAct of 2003, the Planning and
Development Act of 2000, and the Waste ManagemehbA1996.

System for decision-making and administrative appea

The Environmental Protection Agency (EPA), alongw#9 County Councils and 5 City
Councils, has primary responsibility for environrt@mdministration and enforcement.
The Office of Environmental Enforcement, an offafehe EPA, implements and
enforces environmental laws. Other governmentdsodith competence relating to the
environment include the Department of Communicatid&nergy and Natural Resources,
the Department of the Environmental Heritage ancal Government, and the
Radiological Protection Institute of Irelaftf.

Only very limited environmental procedures areilabée. Local permit and
licensing decisions can be appealed to the Plarkppgals BoardAn Bord Pleanala
EPA licensing decisions can be appealed to a divisf the EPA>*

Ireland has an Ombudsman that investigates contplagainst the administration
and reports on its findings. The Ombudsman makeshinding recommendations.
There is no particular format required for a corglebut the complainant should try to
resolve the issue with the body concerned befomeptaining to the Ombudsmar,

The role of the courts

The Irish court system is made up of a Circuit §azonsisting of 37 judges and one
president of the court, a District Court, consigtaf 63 judges and one president, a High
Court of 36 judges and one president, and a Sup@oue, consisting of seven judges
and one president. The Circuit and District Coartsregional courts of limited
jurisdiction that can only hear cases under a itcen®netary amount® Environmental
statutes have provisions allowing members of tH#ipuncluding NGOs, to bring

%3 Finola McCarthy and Aoife Shields, “Ireland,” Tihe International Comparative Legal Guide to:
Environment Law 2010: A Practical Cross-boarderigig into Environment La\iLondon: Global Legal
Group, 2010), 198.

%41d. at 199.

355 Office of the Ombudsman, Ombudsman Act 1980,
http://www.ombudsman.gov.ie/en/AboutUs/Thelegisiatieoperateunder/TheOmbudsmanAct1980 (last
accessed 1 Dec. 2010).

36 Seewww.courts.ie (select “The Courts) (last access@&kc. 2010).
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claims. For example, the Environmental ProtecAgency Act allows cases to be
brought in either the Circuit Court or High Cotitt.

B. Procedural remedies

Suspensive effect of procedures

Procedures do not have suspensive efféct.

Requirements for an injunction

Courts will grant injunctions or other interim maass if the claimant makegpama
facie case and the harm from not granting the injunctvonld likely be greater than the
harm from granting the injunctiofi’

Miscellaneous

Individuals can complain to local authorities oe tBnvironmental Protection Agency
about environmentally damaging activity. Complasnean request confidentiality, but
may be asked to act as a witness. There is alitizen enforcement procedut®.

Italy
A. Theadministrative and legal system

Environmental legislation

The Italian Constitution does not contain an expteference to environmental
protection, but such an obligation has been retadseveral of its provisions, particularly
Articles 32 and 9 on the right to health and prooecof the landscape, respectivéfy.

In 2006, Italy enacted the Code of Environmental/La&hich harmonizes and codifies
the previously scattered environmental |&#sThere are six parts. Part | contains
general provisions, Part Il regulates Environmelmtgdact Assessments and Integrated
Environmental Authorization, Part Il regulateslsoid water protection, Part IV

37 Milieu Report—Ireland at 12-13.

%814, at 16.

359 Id.

39 rish Environmental Protection Agencyee Something? Say Something: How to Make an
Environmental Complain2008), available at
http://www.epa.ie/htmldocs/seesomething/seesomgthysomething.htm.

31 Albert Zito, Marina D'Orsogna and Carolyn Fran@isrdano, “Italy,” inAccess to Justice in
Environmental Matters in the Eléd. Jonas Ebbesson (The Hague: Kluwer Law Intemmalj 2002), 314-
5.

362) egislative Decree 3 April 2006, n. 152, amended.&gislative Decree 16 January 2008, n. 4 and by
Legislative Decree 29 June 2010, n. 128; Marceléwi€h, “Italy,” in The International Comparative
Legal Guide to: Environment Law 2010: A Practicab€s-boarder Insight into Environment Law
(London: Global Legal Group, 201@)1.3.
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regulates waste management and remediation ofroordged land, Part V regulates air
pollution, and Part VI expresses the precautiopainciple and establishes the system of
liability.*°* A number of subsequent decrees implement thisdveork legislation and
provide more comprehensive regulation of speciféaa of environmental laf? Some
criminal penalties are contained in specific enwnental laws; the Criminal Code
contains others. Criminal environmental violatians generally punishable by fines and
imprisonment for six months to three ye#ts.

System for decision-making and administrative appea

Responsibility for environmental protection is died amongst several ministries and
agencies at the State and regional/local levek Nimistry of the Environment has
primary responsibility at the national lev&f but the Ministry of Cultural Goods, the
Ministry of Health and the Ministry of Public Worledso share some competence in
environmental matters. Regions, Provinces and Mpalities each have the power to
grant some types of permits. The National AgemeyEnvironmental Protection
(Agenzia Nazionale per la Protezione Ambientaled Regional Agencies for
Environmental ProtectiorAgenzie Regionali per la Protezione Ambientabenitor
environmental complianc8’

There are several types of administrative appealadle. Most common is the
typical hierarchical appeal, which is made to tmmistrative body hierarchically
superior to the one that issued the contestedla@n atypical hierarchical appeal, the
appeal is made to another body that is not hier@atti superior, such as when the
contested act was issued by a body without a supefi third type, opposition appeals,
are made to the same body that issued the contaste&ituations in which the
opposition appeal is required are established Wy leor any of these types, the appeal
decision can either be appealed by extraordingpgao the president of the republic or
appeal to the judicial syste?ff While the length of the appeals process varnes, i
hierarchical appeal, failure to issue a decisiahiwi90 days of the filing of an appeal
constitutes rejectioff’

There is no national Ombudsman, but many localitease them. They are
regulated regionally. They can assist the publigreparation for an appeal, but cannot
go to court or bring a claim themselvV¥€$.Anyone can make a free written request to the
Ombudsman, who can request the Public Authoritierevts contested act or omission.
If the official does not comply, the Ombudsman tamch an internal disciplinary

383 FOALEX, ltaly: Legislative Decree No. 152 approving the Code enithvironment,
http://faclex.fao.org (select “Advanced Searchlesesubject selection “All”, enter “Italy” in th€ountry
field and “Code on the Environment” in the wordarrtitle field (using AND operator) (last accesded
Dec. 2010).
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368 Milieu Report—Italy at 14-5. The three types ofradistrative appeals available are governed by the
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procedure concerning the officer’s responsibildwards the public authority to which he
or she belong¥’*

The role of the courts

Exhaustion of administrative remedies is not regpito bring a case to codff. The
administrative court system has undergone majanggmwithin the last decade.
Formerly, if a citizen’s “subjective right” was mfiged upon, the claim belonged before
a civil judge. If the citizen merely had a “legithte interest”, the claim went before an
administrative judgé’® Because of the difficulty establishing in whiabuet the claim
belonged, this system was overhauled and most &&tnaitive issues, including several
related to environmental protection, are now priyp@ppealed to the administrative
courts>™* The administrative court system has two tiergj{&eal Administrative Courts
and Council of State), while the civil court systhas three tiers, with the third being a
cassatory court (Trial Court, Court of Appeal arali@ of Cassation’>

Although the Constitution and other laws articelatright to a reasonable trial
duration, the Italian judicial process is relativelow®’® The Milieu Report noted that
there are some administrative judicial cases il bver a decade to be decidéd.

B. Procedural remedies

Suspensive effect of procedures

Neither administrative nor judicial proceedings éauspensive effett®

Requirements for an injunction

During the administrative procedure, the authdngaring the appeal can injunct the
effect of the decision either at the request ohmypor of its own accord if there are
“serious reasons” to do $§6° During judicial review, an injunction may be grea at the
request of the claimant if the claimant shows fsatous and irreparable harm is likely in
the absence of an injunction and puts forth a pfamee case. Other interim measures
that preserve the status quo and protect assetdsaravailablé®

¥711d. at 18.

¥21d. at 5.

373 Zito, D'Orsogna and Giordano, “Italy,” 319.
374 Milieu Report—Italy at 19.

37 Zito, D'Orsogna and Giordano, “Italy,” 319-20.
376 Milieu Report—Italy at 26.

377 Id

378 Milieu Summary Report at Table 2.

379 Milieu Report—Italy at 17.

%01d. at 27.

50



Miscellaneous

While a private citizen cannot bring criminal chesghe or she can report a criminal
violation of environmental law to the police or ettappropriate body. The authorities
are required to take action if the information seemcuraté®

Persons who are injured by violations of environtaklaws or permits can bring
a civil suit to stop the polluting activity, obtamnonetary damages, or seek remediation.
According to Article 2043 of the Civil Code, theapitiff must prove a) the fault of the
defendant, b) that he has been damaged, and dh#ratis a connection between the
fault and the damage. Article 2050 assigns dtability if the damage is caused by
certain hazardous activitié®’

Latvia
A. Theadministrative and legal system

Environmental leqislation

Article 115 of Latvia’s constitution obligates tB¢ate to protect the people’s right to a
healthy environment by providing information abeavironmental status, and
maintaining and improving the environméfit. The Law on Environmental Protection
enumerates environmental principles, assigns respiity for environmental protection,
and lays out the basic system of environmentailiigh’®* Other important
environmental laws are the Law on EnvironmentaldotpAssessment, the Law on
Pollution, the Law on Packaging, and the Waste Mangnt Law’>®

System for decision-making and administrative appea

The Ministry of Environmental Protection and RegibBevelopment has primary
responsibility for the development and implemeotatf environmental policy° It
also supervises the State Environment Servicetan8tate Environment Buredt!.
Regional environmental boards of the State Enviemin$ervice make most permit
decisions’®®

3812010 National Implementation Report—Italy at p§. 2

382 Clarich, “Italy,” 208.

33| atvian Constitution, Art. 115, available in Ergjliat
http://www.humanrights.lv/doc/latlik/satver~1.httagt accessed 1 Dec. 2010).

384 atvian Environmental Protection Law, 21 June 2G0iailable in English at
http://www.vidm.gov.lv/eng/likumdosana/?doc=3300.

385 Ziedonis Udris and Evita Kizlo, “Latvia;The International Comparative Legal Guide to Enwiment
Law 2010: A Practical Cross-Boarder Insight intosEionment Law(London: Global Legal Group, 2010),
224.

388 atvian Environmental Protection Lavassim

387 Milieu Report—Latvia at 9
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Administrative appeals may be written or oralodél, a transcript is made by the
authority and signed by the appelldfit. Any administrative act can be appeal&d.
Administrative appeals must be made within one imafithe act taking effectf,
however, the act does not state the deadline fogiog an appeal, the deadline is one
year after the act takes effedh the case of injured third parties not invitedoarticipate
in the administrative proceedings, the appeal edirought within one month of when
the injstérled party became aware of the act, at maxirwithin one year of the act taking
effect:

Administrative decisions must be made within onenth@f the submission of the
appeal, unless a shorter time period is providelhly A claimant can request a shorter
time period if the matter is urgent, and the adstrative authority must respond in
writing to this request “without delay.” The tinperiod can also be extended if
objectively necessariy?

Any person, group of persons, or organization tgled both to demand that a
public authority, official, or private enterprisop acts or omissions that degrade
environmental quality or are harmful to human Healtlife, legal interests, or property,
and to provide environmental authorities with imf@tion about activities harming the
environment. If the environmental authority reesa demand or information pursuant
to this law, it must respond within a set tifie.

The office of the Ombudsman was created in 2001 dn independent body
entitled to make investigations, consult with tllc, make assessments, and
recommend solutions, but does not have bindingoainyt?® Anyone can make a
written complaint to the Ombudsman free of charglee Ombudsman must notify the
complainant whether it will pursue the matter witbne month. Investigations are
supposed to be completed within three months,HeuOmbudsman can extend the
deadline if it has cause. Filing a complaint doeessuspend any deadlines for seeking
other remedies, nor does it have suspensive affetiie complained about act, so
waiting for a resolution through the Ombudsman reyse a claimant to lose the
opportunity to seek other remedi&s.

The role of the courts

Latvia has a three-tiered court system consistfr8palistrict and city courts, six
regional courts, and a Supreme CdtttThe Supreme Court consists of a Senate, a civil

3892008 National Implementation Report—Latvia at pAil.

3994, at para. 205.

391 | atvian Administrative Procedure Law of 19 Jan020Sec. 79, available in English at
http://www.constitutionnet.org/en/vl/item/administive-procedure-law [hereinafter Latvian
Administrative Procedure Law].

392 | atvian Administrative Procedure Law at Sec. 64.

393 | atvian Environmental Protection Law at Sec. 60@Mational Implementation Report—Latvia at
paras. 200-201.

3942008 National Implementation Report—Latvia at p204.

39% Submitting a Complaint to the Ombudsman,
http://www.tiesibsargs.lv/eng/submit_a_complaint tke_ombudsman (last accessed 1 Dec. 2010).
39€|ona Ceica et al., Guide to Latvian Law and Legesouces,
http://www.nyulawglobal.org/globalex/Latvia.htm# @6 System_of_Latvia (Jan. 2007).
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law chamber and a criminal law chamB¥r.The Senate is a cassatory court for cases
that originate in the district/city cou’® The chambers hear appeals from cases that
originate in the regional courts. Since 2004, lahas also had a separate three-tiered
administrative court system, which consists of amistrative District court,
Administrative Regional court, and the Departmdnadministrative Cases within the
Senate of the Supreme CotittThere is also a Constitutional Cofftt.

Administrative remedies must be exhausted befcekisg judicial revie
There are no specialized environmental judfé<Cases take an average of 10.4 months
at the Administrative Court of First Instance, d@t5.8 months at the Administrative
Appellate Court, and 3.4 months at the court ofatisn?®

Persons whose constitutional rights to a healtlwrenment have been violated
can bring a claim in the Constitutional court. i®a must be filed within 6 months of the
final administrative decision becoming effectffé.

401
W.

B. Procedural remedies

Suspensive effect of procedures

The administrative procedure has suspensive éffédf.an appeal is ultimately rejected
and the act upheld, the act is effective from thigimal day that the appeals period would
have ended had the act not been appéafedudicial appeals, including those in
adrrzig;istrative courts, do not have suspensive gféxcept where otherwise provided by
law.

Requirements for an injunction

A court may grant an injunction of a contested adsiiative act or omission at the
reasoned request of a party if there is reasoelteve there is a threat of significant
harm or damage, the prevention or compensatiorhafwwould be considerably
hindered or would require incommensurate resoussgsthe court findprima facie
evidence that the contested act is ill€al.

397 The Supreme Court and the Latvian Court Systetp;/lrww.at.gov.lv/en/about/operation/system (11
Mar. 2008).
398 |ona Ceica et al., supra note 396.
3992008 National Implementation Report—Latvia at pA@9; The Supreme Court and the Latvian Court
System, supra note 397.
“%%ona Ceica et al., supra note 396.
01 Milieu Report—Latvia at 14.
4022008 National Implementation Report—Latvia at p&rt0.
403 Court AdministrationStatistical Analysis of the Work of the Courts 002
http://www.ta.gov.lv/index.php/lv/29/58/266/indet (last accessed 1 Dec. 2010) (Not available in
English).
0% Milieu Report—Latvia at 19.
izz Latvian Administrative Procedure Law Sec. 80.
Id.
07 Milieu Summary Report at Table 2.
08| atvian Administrative Procedure Law, Sec. 195apa (2008 amendment).
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Miscellaneous

Monetary damages can be sought if an administratver activity causes a person’s
losses'®

Lithuania
A. Theadministrative and legal system

Environmental legislation

The Lithuanian Constitution obligates the statprtatect the environment, and to
supervise and regulate the use of natural resaffté&he Environmental Protection
Law of the Republic of Lithuania is a comprehendnaenework law governing
environmental protectioft’ This law enumerates principles of environmentateztion,
assigns rights and responsibilities, set up a systemonitoring, establishes
environmental liability, and contains provisionatang to environmental impact
assessments, natural resources, construction,qpantion, waste, chemicals, and
radioactive material. A number of sector speddigs support this framework
legislation.

System for decision-making and administrative appea

The Ministry of Environment is the authority withiqpary responsibility for policy
relating to environmental protection, forestry,urat resources utilization, planning,
construction, and housifty> The Ministry is divided into many smaller bodiesh
responsibility for individual areas of environmdntanagement. Some of these bodies
include the Environmental Protection Agency, regl@nvironmental protection
departments, research centers, and inspectdfates.

Environmental legal and administrative challengesgoverned by the Law on
Administrative Disputes Commissions and the LawAdministrative Proceedings of the
Republic of Lithuanid'* Persons who believe their rights have been \édlaly an

administrative decision can bring an administratippeal to the Commission for

092008 National Implementation Report—Latvia at p2G6.

19 Constitution of the Republic of Lithuania, adop@&Oct. 1992, at Arts. 53 and 54, available at
http://www.Irkt.It/Documents2_e.html.

“11Milieu Report—Lithuania at 10, citing EnvironmehBxrotection Law of the Republic of Lithuania
(Lietuvos Respublikos aplinkos apsaugos istatyn@fficial Gazette, 1992, No. 5-75, version last
amended 28 May 2010 available in English at
http://wwwa3.Irs.It/pls/inter2/dokpaieska.showdocp eil=377606 [hereinafter Lithuanian EPL].
“1ZMinistry of the Environment of the Republic of hitania, Mission of the Ministry,
http://www.am.It/VI/en/VI/index.php#r/109 (30 Ja2002).

“13 Ministry of the Environment of the Republic of hitania, Addresses of Subordinate Institutions,
http://www.am.lt/VI/en/VI/index.php#r/126 (8 JarD@7).

14 Milieu Report—Lithuania at 10; Law on Public Adrstration of the Republic of Lithuania available in
English at http://www3.Irs.It/pls/inter3/dokpaies&laowdoc_e?p_id=162936&p_query=&p_tr2=; Law on
Administrative Disputes Commissions available irgksh at
http://www3.Irs.It/pls/inter3/dokpaieska.showdocp el@d=91193&p_query=&p_tr2=.
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Administrative Dispute§*> Municipal and regional administrative decisioas be
appealed to the Municipal Public Dispute Commissionthe Regional Administrative
Dispute Commissions, respectivély. Challenges to State administrative decisions are
filed with the Chief Administrative Disputes Comisiisn**’

Generally, the decision whether to use the admatise procedure or go directly
to court is at the discretion of the claiméatft.Claimants frequently choose to skip the
administrative procedure because the results ar@lysappealed to the court by the
losing party*'°

The administrative procedure is relatively fasbniplaints must be made within
one month from publication (or notification to tharty concerned) of the challenged
decision. The Administrative Dispute Commissioneiguired to render its decision in
fourteen days of receipt of a complaint, but matged the deadline by another fourteen
days if objectively necessaf’

Lithuania has a Seimas (Parliamentary) Ombudsmhitjmcan investigate
complaints, make recommendations, and help indalglprepare legal challenges, but
has no competence to intervene in judicial procegsior issue binding decisions.
Anyone may file a complaint in writing free of clgar If a complaint is made orally, the
Ombudsman may investigate at its discretion. Camfd must be made within one year
of the contested act, but the Ombudsman may imgagstiate complaints at its

discretion®?!

The role of the courts

Lithuania has courts of general jurisdiction, adstiative courts, and a Constitutional
Court. The general jurisdiction court system ides 54 district courts, five regional
courts, one appeals court and one Supreme Coarhe $ases originate in the district
courts, and others originate in the regional coagsassigned by law. Cases that
originate in the district courts can be appealetthéoregional courts. Cases that originate
in the regional courts can be appealed to the dppeart. The Supreme Court is a
cassatory court that can review the final deciswfithe lower courts of general
jurisdiction#??

The administrative court system includes five ragiaadministrative courts and
one Supreme Administrative Codff. As noted above, exhaustion of administrative
remedies is not required to bring a claim to themiadstrative courf?* If an
administrative appeal was made, the judicial appest be filed within 20 days of

152005 National Implementation Report—Lithuania &t 2

16 Milieu Report—Lithuania at 8.

71d. at 11.

“18 There are a few exceptions, enumerated in lawyFich the appeal is required to be initiated eithe
through the administrative or judicial procedurewLon Public Administration of the Republic of
Lithuania Arts. 18, 19 & 22.

19 Milieu Report—Lithuania at 13.

201 aw on Public Administration of the Republic otfiiania Arts. 30 & 31.

21 Milieu Report—Lithuania at 5, 8; http://www.Irskiindex.php?I=EN.

22 National Courts Administration, Judicial Systentlé Republic of Lithuania,
http://www.teismai.lt/en/courts/judicial-system (H).

23 Milieu Report—Lithuania at 7.

*41d. at 5.
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receipt of the administrative review decisin.Otherwise, the claim must be filed
within one month of the issue of the contestedsex; or, if the decision demands
compliance by a certain deadline, within two morghthat deadliné®® Claims alleging
violations of environmental law must be made dlyeitt the administrative court; there
are no administrative remedies availalife.

Preparation for administrative cases must be caegbleithin one month of the
acceptance of the complaint. The case must bel laear decided at the first instance
level within two months, unless a shorter time timirequired by laW/?® The deadline
may be extended up to one month in cases in whielhegality of a regulatory
administrative act is at issé®€. Cases must be completed in all instances wiiltin s

months**°

B. Procedural remedies

Suspensive effect of procedures

Proceedings do not have suspensive efféct.

Requirements for an injunction

There is no possibility of injunction during themaidistrative procedure, which takes at
maximum 28 day&3? During the administrative judicial procedure,cait can grant an
injunction or other interim measures at the justifrequest of a claimant or of it own
accord if it appears that failure to grant an icfion may make the enforcement of the
court decision more difficult or impossibl&é The court can injunct all or part of the
disputed act®*

Miscellaneous

Individuals whose health, property or interestsehlagen harmed by environmental
damage can seek compensation through a civifSuit.

2% \Milieu Report—Lithuania at 15; Law on Public Adrstration of the Republic of Lithuania Art. 32.
426 Milieu Report—Lithuania at 16; Law on Public Adrstration of the Republic of Lithuania Art. 33.
27 Milieu Report—Lithuania at 5.

28 The law says the case must be heard and decidleith o months of the issuance of the order ta hea
the case. Itis unclear whether the order to tieacase is issued at the time of acceptance afathe after
the preparation period, or sometime in between. aawublic Administration of the Republic of Litmia
Art. 65(3).

“29) aw on Public Administration of the Republic otfhilania Art. 65.

439 Milieu Report—Lithuania at 20.

*11d. at 19.

*21d. at 15.

33| aw on Public Administration of the Republic otfhilania Art. 71.

342005 National Implementation Report—Lithuania &t 2

3 Lithuanian EPL Art. 33.
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Malta
A. Theadministrative and legal system

Environmental legislation

The Maltese Constitution requires the State togesfed the landscafé® The
Environment and Development Planning Act of 201thésprimary law on
environmental issues. Part Il asserts that hesduty of every person as well as the
Government to protect the environment. Part ialelsshes administrative and
regulatory bodies. Part IV regulates environmet development planning. Part V
covers environmental protection and developmentrobnncluding licensing. Part VIl
lists offenses and penalties, which include fines immprisonment not exceeding three
years?®’ This Act is supported by several regulations.

System for decision-making and administrative appea

The Malta Environment and Planning Authority (MER#gs primary administrative
authority in environmental matters, and is the AarEonvention Focal Poifit® The
Ministry for Resources and Rural Affairs (MRRA) hasmpetence in some areas
affecting the environment, such as agriculture tevasanagement, and climate chafigje.
MEPA'’s permit and environmental protection decisiecan be appealed to the
Environment and Planning Review Tribunal, a quadigial body. Appeals must be
made within thirty days of a decision, or withifitéden days of an enforcement notice.
Alternately, the appellant may file a request fransideration with MEPA within the
same time limits, and appeal to the tribunal withiinty days from receipt of MEPA'’s
reply. The Tribunal must hold its first hearinghun three months of receipt of the
appeal, or within six working days if an injunctibas been grantéd®

Malta’s Ombudsman is an independent parliamerdtiger appointed by the
President of the Republic with the approval ofiHwaise of Representatives. The
Ombudsman can launch an investigation upon regg&icomplaint or of its own accord.
Complaints must be made within six months of whendomplainant became aware of
the disputed matter, but the Ombudsman can malepégos at its discretion.
Complaints may be made via a letter or online campform. The Ombudsman can
investigate and make recommendations; the recomatiend are nonbinding but
generally followed'**

36 Constitution of Malta (1964), Ch. 2 Sec. 9, aval#sat
http://justiceservices.gov.mt/DownloadDocument.&spp=lom&itemid=8566&I=1.

37 Environment and Development Planning Act, ch. 6Dthe Laws of Malta, Act X of 2010, available at
http://www.justiceservices.gov.mt/DownloadDocumaspx?app=lom&itemid=11407&I=1.

“38 MEPA, Organisation, http://www.mepa.org.mt/orgatian (last accessed 1 March 2011).

“3¥ MRRA, Organisational Chart, http://www.mrra.govimtocs/docs/ministrystructure.pdf (15 November
2010).

449 Environment and Development Planning Act, art. MEPA, Right of Appeal,
http://www.mepa.org.mt/permits-appeals (last ac@dsMarch 2011).

#41\What the Ombudsman can do for you, http://www.odgmian.org.mt/index.asp?pg=whatombcando
(last accessed 1 March 2011).
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The role of the courts

The judicial system is divided into civil courtscaariminal courts. The Constitutional
Court is the final national arbiter of cases inwafyhuman rights protected both under
the Constitution of Malta and the European Conwentin Human Rights, the
interpretation of the Constitution and the invalidf laws. It is also the first instance
decider or election issué¥:

Environment and Planning Review Tribunal decisicais be appealed to the
Court of Appeal. Appeals must be filed within tiiedays of the Tribunal decision
being made publi¢*

B. Procedural remedies

Suspensive effect of procedures

Neither administrative nor judicial procedures hauspensive effect.

Requirements for an injunction

Generally, injunctions are not available duringegdp to the Environment and Planning
Review Tribunal. In appeals from decisions reldatedertain types of developments, the
tribunal may grant an injunction (referred to iwlas a suspension) at the request of the
appellant if the development is not “of strateggndicance or national interest, related

to any obligation ensuing from a European UnioreBlive, affect[ing] national security
or ... interests of other governments.” Furthiee, Tribunal must find that in the absence
of an injunction, harm would be caused that is mipprtionate to the harm caused by
granting the injunction, and that the request foirgunction was not frivolous*

Courts can also grant injunctions. To get annajion against a private party, the
claimant must show an injunction is necessary ésgnve his right, and make a prima
facie case that he has that right. It is moreadaliff to get an injunction against a
government body. The government party must statpéen court that it intends to do the
thing that the injunction would prohibit. Thenetbourt must hear arguments and find
that there would be disproportionate harm to thé@@nt in the absence of an
injunction?*®

442 judiciary of Malta, Court System of Malta, httpaw.judiciarymalta.gov.mt/file.aspx?f=508 (last
accessed 1 March 1, 2011)

443 Environment and Development Planning Act, art631(

441d. at art. 41. This is my understanding of the infiorcrequirements. Here is the actual language: *
. the Tribunal . . . shall not suspend the exeoutifosuch a permit unless it is satisfied, aftearhmy all the
parties, that unless the execution of the pernstigpended the prejudice that would be caused viomuld
disproportionate when compared with the actual gloifithe thing so permitted or if the request isrded
as frivolous or vexatious.” Types of developmegaiast which injunctions can be requested arediste
the Seventh Schedule of the Act.

%45 Code of Organization and Civil Procedure, ch. fithe Laws of Malta, Art. 873 (2)-(3), available at
http://www.justiceservices.gov.mt/DownloadDocumaspx?app=lom&itemid=8577&I=1.
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The Netherlands
A. Theadministrative and legal system

Environmental legislation

Article 21 of the Dutch Constitutiorsfondwe} establishes that it shall be the concern of
the authorities to keep the country habitable angrotect and improve the
environment*® The Netherlands has a universally applicable lBviental Code

“Wm” (Wet milieubehedrthat harmonizes the general rules and principléiis field,

as well as regulates waste, environmental planmingyonmental quality standards, fees
and other economic instruments. Environmental thpasessments are regulated in
Chapter 7 of the Wm. The Dutch Act “Wab®/ét algemene bepalingen
omgevingsrechthat lays down the rules for granting an All-ineoRermit for Physical
Aspects entered into force off @ctober, 2010. The Act enables members of theipubl
and companies to use a single transparent procéalapply to one competent authority
for permits for activities that impact the physiealvironment. The new Act has replaced
around 25 separate permits for such matters agraotisn, demolition, spatial planning,
listed buildings and the environment with a singgemit covering all activities. Other
activities with environmental impact are regulabgddecrees, for example the Decree on
general rules for activitieg\Ctiviteitenbeslujt

However, the Wm and the Wabo do not cover all aptasnvironmental law.

Soil protection and noise are covered by sectatiBpéaws. The Water Act creates a
permit regime for discharges into water, water apens, and groundwater abstractions.
Other important environmental legislation includes Nature Conservation Act
(Natuurbeschermingsweand the Flora and Fauna AEidra- en faunawe}.

A distinct feature of Dutch environmental regulaterea is the use of agreements
between different sectors of society instead ofile&gns. Those so-called covenants
commonly are signed between national authoritiesteanch organizations for certain
industry or other kinds of operators. Nowadaysube of covenants tends to be less in
vogue.

System for decision-making and administrative appea

The Minister of Infrastructure and the Environm@viinister van Infrastructuur en
Milieu) (I & M) has primary responsibility for environmiah administration and for
issues regulated under the Water Act.

The actual implementation and enforcement of emvirental regulations is
managed by the provinces and the municipalitiesst\dermits are issued at the local
level. Regional water boards or provinces araélsponsible authorities under the Water
Act. They are responsible for both quality andrgity of the water and issue permits.
Water boards are also the owners and operatoissgveage plants in the Netherlands.

Most types of administrative decisions and omissiare challengeable through
administrative procedures. However, there are diaepto this rule. A “negative list”

446 Constitution of the Kingdom of the Netherlands 208@vailable at
http://www.legislationline.org/documents/sectiomistitutions/country/12.
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has been introduced during the last decade, inojuelig. national airports. Decisions
concerning the activities on the list cannot beeaed via an administrative law
proceduré?’ It is still possible to challenge these decisitmsugh civil procedures.

If an authority does not decide on a matter wittertain time limits-commonly
eight weeks-the claimant may seek judicial review. Exhaustbadministrative
remedies is in those situations required befonmegimg the case to court. The uniform
public preparatory procedure, paragraph 3.4 of3baeeral Administrative Law Act
(Algemene wet bestuursrerhpplies mostly in cases of environmental decisi@king.
Where a public preparatory procedure has been+tisetliding announcement and

public hearing-the decision can be brought to court directly.

The role of the courts

The courts of general jurisdiction decide on cand criminal cases. The system has
three tiers: district courtfkechtbankin the first instance, courts of appe@etechtshof
in the second instance, and the Dutch Supreme Qdoge Raadlin the final instance.
TheHoge Raads a cassatory court.

Appeals of administrative decisions on the envirental area are made first to
the administrative division of tiRechtbanland finally to a legal unit of the Council of
State Raad van StajeAfdeling BestuursrechtspragiBRS)**® The ABRS can try the
case on the merits, but the trend is towards réispethe factual findings of the court of
first instance. The effect of this attitude of ttwaurt is that appeal procedures mostly deal
with formal issueé?® In some types of cases, appeal to the ABRS ifirsteand only
instance.

As mentioned above, certain administrative decsiannot be appealed to the
administrative courts. In those cases, injuredgmmay bring a suit under the Civil
Code Burgerlijk Wetboek A plaintiff can ask the court to permanentlytile
damaging activity. NGOs have been regarded agseptatives of a public interest,
which is protected by thBurgerlijk Wetboekand have therefore been allowed to bring
actions in civil courts to stop environmentally daging activities'°

B. Procedural remedies

Suspensive effect of procedures

Procedures do not have suspensive effect unlessngle stated in la??* However, if a
request for injunction is made within a time lind@gmmonly six weeks, no action can be

7 SeeMilieu Report—Netherlands at 8-9.

448 Before 2011, appeals went directly to ABRS.

49 Jonathan Verschuuren, “The Netherlands,” in Nisala Sadeleer et ahccess to Justice in
Environmental Matters and the Role of NGOs — ErogirFindings and Legal Appraisal
(Groningen/Amsterdam: Europa Law Publishing 20Q4),. According to his investigation, 70% of the
NGOs successes in environmental cases concernlfmsnas.

0 HR 21 Mar 2003, JB 2003, 130 — Waterpact. The isasarefully described by Verschuurenfiocess
to Justice in Environmental Matters and the RoléhefNGO<005, 112-113.

451 Milieu Report—Netherlands at 16.
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taken under the contested decision before a daasiavhether to grant the injunction is
made.

Requirements for an injunction

A single judge will rule on the injunction in a tified procedure. Injunctions are
generally only granted if the contested decisioméasifestly illegal. Most appeals do not
go any further if the request for injunction is tkeh

Norway
A. Theadministrative and legal system

Environmental legislation

The Norwegian Constitution establishes a right bealthy environment and a natural
environment that is productive and diverse, antiiatural resources should be managed
so that future generations will have this rightvadl. It establishes that citizens are
entitled to environmental information in order &feguard their environmental righit§.

Norway has several framework environmental acts that establish
environmental principals and delegate authority for further regulation and decision-
making. Framework Acts include the Act of 13 March 1981 No.6 Concerning
Protection Against Pollution and Concerning Waste (Pollution Control Act), the Act
of 9 May 2003 No.31 Relating to the Right to Environmental Information and Public
Participation in Decision-making Processes Relating to the Environment
(Environmental Information Act), Act of 19 June 2009 No. 100 Relating to the
Management of Biological, Geological and Landscape Diversity (Nature Diversity
Act) and the Act of 14 June 1985 No. 77 the Planning and Building Act. These acts
are supported by comprehensive regulations that contain specific provisions for
environmental management. Important regulations include the Regulations on
Environmental Impact Assessment, Pollution Regulations, Waste Regulations and
Product Regulations. There are also sector specific acts that regulate particular
areas, such as the Greenhouse Gas Emissions Trading Act, the Nature Diversity Act
and the Product Control Act. Each law contains its own liability and criminal
penalty provisions.453

System for decision-making and administrative appea

The Ministry of the Environment has primary respbitisy for effectuating Government
environmental policies. Its five sub-agenciesude the Norwegian Pollution Control

%52 The Constitution, as laid down on 17 May 1814tmy €onstituent Assembly at Eidsvoll and
subsequently amended, most recently 2 February, 20@8able in English at
http://www.ub.uio.no/ujur/ulovdata/lov-18140517-08Ag.pdf.

53 Acts and Regulations are available in Englishtit:www.regjeringen.no/en/dep/md/documents-and-
publications/acts-and-regulations.html?id=271041
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Authority, the Directorate for Nature Managemehg Norwegian Mapping and Cadastre
Authority, the Directorate for Cultural Heritagaycathe Norwegian Polar Institut&!

Administrative appeals are governed by the Puldiministration Act, and
provisions in specific Acts. Administrative deciss may generally be appealed to the
hierarchically superior body. For example, decisiander the Pollution Control Act
made by the Norwegian Pollution Control Authorite appealed to the Ministry of the
Environment, decisions made by county governorappealable to the Norwegian
Pollution Control Authority, and decisions maderbynicipalities are appealed to the
municipality or city councif>> Appeals must be filed within three weeks of being
notified of the decision, or, if notification is @ by public announcement, within three
weeks of publication. If a person is not notifefch decision and the decision is not
published, the time limit for appeals runs from whiee person knew or should have
known about the decision, but if the decision congeright on any person, the time limit
expires three months after the decisith.

Norway has a Parliamentargtorting Ombudsman for Public Administration. It
also has several specialized Ombudsmen, but natspbkcialize in environmental
matters. Any person who thinks his or her rigtggenbeen violated by the public
administration can make a complaint to the Ombudsnide complaint must include
the name of the complainant and be submitted withmyear of the contested matter.
The Ombudsman can initiate an investigation in@asp to a complaint or of its own
accord. It can report on its findings and make@nmemendations, including
recommendations of disciplinary action to proseitdHowever, the Ombudsman has
no binding authority>’

The role of the courts

There are no special judicial procedures for emvitental cases. Norway has a three
tiered court system consisting of district coutisgretter), appeals courts
(lagmannsrette)) and a Supreme CouHi@yesterelt There are also special tribunals
that hear specific types of cases, including a L@adsolidation Courtj@rdskifteretter,
which hears real estate matt&tSJudicial review of administrative decisions may be

sought under the Dispute Act, which regulates gwilceduré

B. Procedural remedies

5% Norwegian Ministry of the Environment, Cooperatfon a Better Environment: A Guide to Norwegian
Environmental Competence (2005), available at Mitgw.regjeringen.no/en/dep/md/documents-and-
publications/Handbooks-and-brochures/2005/Co-omerdbr-a-better-environment-2.html?id=88174.
5% pollution Control Act at Sec. 85; Act of 10 Febmua967 relating to procedure in cases concerrirg t
public administration as subsequently amended, neasintly by Act of 1 August 2003 No. 86 (Public
Administration Act) at Sec. 28, available in Englet
http://www.kredittilsynet.no/archive/Osto/01/02/Faf11.pdf.

56 pyblic Administration Act at Sec. 29.

5T Act Concerning the Storting’s Ombudsman for PuBlitministration of 22 June 1962 No. 8, last
amended 16 Jan 2004 No. 3.

58 Domstol Administrasjonen, Courts of Norway, avialiéaat http://www.domstol.no/en/The-Courts-of-
Justice (last accessed 1 Dec. 2010).

59 Act of 17 June 2005 no. 90 relating to mediatind procedure in civil disputes (The

Dispute Act)at Sec. 1-5, available at http://www.ub.uio.no/ljlovdata/lov-20050617-090-eng.pdf.
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Suspensive effect of procedures

Neither administrative or judicial procedures hauspensive effect.

Requirements for an injunction

While appeals do not have suspensive effect, ancggeither the body that issued the
contested decision, the appellate authority, otterasuperior agency) can decide not to
implement an administrative decision until the tilingt for appeals has expired, or an
appeal has been decided. The agency can alsoidgdmentation during a judicial
appeal or while a complaint is being considerethieyOmbudsman for Public
Administration. If a party requests a delay, a sieci must be made as soon as possible,
and if refused, grounds for refusal must be gitf8n.

Injunctions and other interim measures are aviaildbring judicial proceedings.
Ordinarily, if a claimant is granted an injuncti@nd the claim is later determined to be
invalid, the claimant is strictly liable for anymages that the other party incurred due to
the injunction. In environmental cases, the peeuesting the injunction is only liable
for damages if he or she knew or should have kninanthe claim was not valid when
the injunction was grante'§*

Poland
A. Theadministrative and legal system

Environmental legislation

The Polish Constitution obligates the State andesis to protect the environment. It
also says that environmental protection is a waason to curtail other constitutional
rights, and requires public authorities to purssdrenmentally sustainable policies,
protect the environment, and support the activitiesitizens to maintain and improve
environmental quality®? The Act of 2" April 2001 on Environmental Protection Law
is framework legislation that establishes genari@s and institutions for environmental
protection, as well as regulates air pollution.t8especific rules regulate environmental
impact assessments, waste management, water pyotaoti management, natural
resources protection and management, and naturanamehl protection, amongst
others*®® Criminal liability for environmental damage isaslished in Chapter XXII of

the Polish Criminal Code and in individual statuf¥s

50 pyblic Administration Act at Sec. 42.

612008 National Implementation Report—Norway at pafl.

92 polish Constitution of 1997, Arts. 5, 31, 68 & &4ailable at
http://www.sejm.gov.pl/prawo/konst/angielski/konttrh

463 Christian Schmidt, “Poland;The International Comparative Legal Guide to Enwiment Law 2010: A
Practical Cross-Boarder Insight into Environment.éLondon: Global Legal Group, 2010), 294.

64 Schmidt, “Poland,” 297; Criminal Code of the Refiuibf Poland Ch. XXII of 6 June 1997, available in
Polish at http://www.legislationline.org/documesegtion/criminal-codes/country/10.
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System for decision-making and administrative appea

Numerous agencies and other bodies at the logagral, and State level share
responsibility for administering and enforcing eovimental law. Some of these include
the Ministry of Environmental Protection, the Gealddirector and Regional Directors
for Environmental Protection, and the Environmeptaltection Inspectorafé®

Administrative appeals can be made to the hiereatllgisuperior authority, or,
when established in law, to special appeals batliesher assigned authorities. The
appeal must be made through the body that isseedattitested decision. If all affected
parties file an appeal, the deciding authority th@sopportunity to modify its decision
without passing the appeal to the next level. Tdraiaistrative appeal must be made
within 14 days of delivery of the first instancecif#on*®® Administrative proceedings
should be completed within one month; the deadhag be extended to two months in
difficult cases, or longer if justified. Generalgdministrative decisions are rendered
within the limit, and within three months at thegest?®’

Poland has a Parliamentary Ombudsman known asuheahl Rights Defender.
There is no charge and no particular format reguioeoring a complaint, however the
complainant should include his identity, the idgntif the person whose rights are
alleged to be violated, and the subject of the.cd$e Ombudsman cannot issue binding
decisions, but can initiate legal or administrafiweceedings or assist others in preparing
their case. The ombudsman is not bound by timieglitff

The role of the courts

Poland has courts of ordinary jurisdiction, adntiaisve courts, military courts, and a
Constitutional Tribunal. The courts of ordinaryigdiction are four tiered, and consist of
district courts ejon), provincial courtsdgkreg), courts of appeal, and a Supreme Court.
The Supreme Court is divided into four chambengl,ariminal, military, and labor,
social security, and public affaif$’ The administrative court is two tiered, and cstssi
of proz/7i(r)1cial (voievodship administrative courts and a cassatory Supremeinidirative
Court.

A claimant must exhaust administrative remediestiegproceeding to coutt!
Complaints must be filed within 30 days of notitioa of the second instance
administrative decisiofY> Complaints must again be filed through the finstance

%% 5chmidt, “Poland,” 294.

%6 Selected problems of the Aarhus Convention apjicatt 41; Milieu Report—Poland at 12.

67 Milieu Report—Poland at 21.

%8 The Ombudsman Act, Act of 15 July 1987 on the HuRaghts Defender at Arts. 10, 14-16.1, available
at http://www.brpo.gov.pl/index.php?md=8537&s=3ligli Report—Poland at 8.

%59 piotr Rakowski and Robert Rybicki, Update: An Qiew of Public Law,
http://www.nyulawglobal.org/globalex/Poland1.htm#el Court_system (Sep. 2010); Supreme Court of
the Republic of Poland, Organization; http://wwwpdtenglish/sadnajw/index.html (last accessed 1. Dec
2010).

479 selected problems of the Aarhus Convention appicat 41;Naczelny $d Administracyjny,
http://www.nsa.gov.pl/index.php?/pol (2007) (noadable in English).

"I Selected problems of the Aarhus Convention apjicat 41.

472 Milieu Report—Poland at 1®rawo o posipowaniu przedglami administracyjnymgAct on
Proceedings Before the Administrative Court), Jaliod Laws of 20 September 2002 at Art. 53, avédab
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administrative decision-maker to give it a charenbdify its decision without going to
court!”® Cases usually take several months at the praliadministrative court and
about a year at the Supreme Administrative CH({rt.

B. Procedural remedies

Suspensive effect of procedures

Administrative appeals have suspensive effectpalih in rare circumstances an
administrative authority can grant an order of irdrage enforceability. Judicial appeals
do not have suspensive eff&tt.

In a civil case, an appeal suspends the firsant® court decision, but an appeal
to the Supreme Court does not suspend the secstah@® court decisio®

Requirements for an injunction

The administrative court may grant an injunctioth&t motion of the claimant. The
claimant must show that there is a plausible thoéaerious harm or damage that would
be difficult to undo if the injunction is not graeut*’’

In a civil procedure, the court may require inteprotective measures including
an injunction to prevent environmental hatth.

Portugal
A. Theadministrative and legal system

Environmental legislation

Articles 9 and 66 of Portugal’s Constitution esistibkhat everyone has a fundamental
right to a healthy environment and a duty to defénaihd assigns the State responsibility
for environmental protectiol? Portugal has a comprehensive Framework Law on the

Environment that governs nearly all environmergalie$®® Public access to the courts

at http://bip.biuletyn.info.pl/php/strona.php3?bijie: wsawa&id_dzi=11&lad=a&id_men=47 (not
available in English).

473 Selected problems of the Aarhus Convention apjicat 41;Prawo o posipowaniu przedgami
administracyjnymisupra note 472 at Art. 54.

7% Milieu Report—Poland at 22.

7% Selected problems of the Aarhus Convention appicatt 43; Milieu Report—Poland at 22.

7% Milieu Report—Poland at 26.

“77|d. at 22;Prawo o postpowaniu przedgdami administracyjnymisupra note 472 at Art. 61 Sec. 3.
“’8 Selected problems of the Aarhus Convention apjicat 45.

47° Constitution of Portugal 2005 {Edition), available in English at
http://www.tribunalconstitucional.pt/tc/conteudd#f/constituicaoingles.pdf; Jodo Pereira Reis aadd|
de Andrade Neves, “Portugal,” Access to Justice in Environmental Matters in the &d. Jonas
Ebbesson (The Hague: Kluwer Law International, 200Q0-1.

80| aw 11/87 of 7 April 1987, Amended by Law No. 1302 of 19 February, available in Portuguese at
http://www.idesporto.pt/DATA/DOCS/LEGISLACAO/doc15Hlf;, Reis and Neves, “Portugal,” 399.
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is governed by the Popular Action L&{#. Crimes against the environment are addressed
in both the Framework Law and the Penal Ctde.

System for decision-making and administrative appea

The Ministry for the Environment, Planning and Regil Development is the agency
with principle responsibility for environmental peation?®* Several other State
authorities with environmental competence inclddeRortuguese Environmental
Agency, the Water Agency, the Nature ConservatiahBiodiversity Agency, and the
Water and Waste Regulation Agency. The State gevaiost aspects of environmental
protection, but local administrations also playpk rparticularly in the area or
permitting®*

Portugal has thactio popularis meaning that any citizen, qualifying association
or foundation, or municipal authorities may appadhinistrative decisions detrimental
to the environmerf® Both acts and omissions can be challenged. tgisical appeals
must be made within 30 days of the issue of theéesbed decision. A decision must be
made within another 30 days, or up to 90 days vereimvestigation is required®

Portugal’'s Ombudsman is selected by the AssemhtlyeoRepublic. Itis an
independent body that can launch investigationsdas citizens’ complaints or of its
own accord. The Ombudsman has no binding authdmitymakes recommendatiotfs.

The role of the courts

Portugal has courts of general jurisdiction, adstmative and tax courts, a Constitutional
Court and an Audit Court. The courts of genera administrative jurisdiction are both
three tiered®

A final administrative decision is required in orde seek judicial review*
Exhaustion of remedies is not always required, hv@n&® Courts can annul but not
reform administrative decisiof§:

Judicial administrative appeals must be broughtiwitwo months of the
contested administrative decisiofi. Second instance appeals must be made withiry thirt
days from notification of the first instance dearsi or fifteen days in urgent cases. In
civil cases, the second instance appeal must be mikin ten days from notification of

81 Milieu Report—Portugal at 5.

82 eaMilieu Report—Portugal at 22; Framework Law, supoge 479 at Art. 46.

“83 Reis and Neves, “Portugal,” 400.

484 Id

*51d. at 404.

“86 Milieu Report—Portugal at 10.

“87 Statute of the Ombudsman, Law n.° 9/91, of 9 Axs.amended by Law 30/96, of 14 Aug., and Law 52-
A/2005, of 10 Oct., available in English at httwww.provedor-jus.pt/Ingles/OmbudsmanStatute.htm;
2005 National Implementation Report—Portugal at 28.

“88 Tiago Fidalgo de Freitas, Update: Legal Researdoitugal,
http://www.nyulawglobal.org/globalex/Portugall.htn® Case-law (Dec. 2009).

89 Reis and Neves, “Portugal,” 404-5.

499 Milieu Report—Portugal at 13.

91 Reis and Neves, “Portugal,” 406.

492 Milieu Report—Portugal at 13.
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the first instance decisidii® The judicial administrative procedure averagesentisan
one year, and frequently takes significantly lortjér

B. Procedural remedies

Suspensive effect of procedures

Hierarchical administrative proceedings have susipereffect:®> Administrative court
appeals suspend the first instance judicial juddraoaless otherwise provided in law or
the judge so rule¥?® Civil appeals do not suspend the first instancginent’®’

Judicial review does not otherwise have susperesitegt®®

Requirements for an injunction

A party may request an injunction or other intenmeasures if needed to ensure the
court’s final jJudgment will be enforceable. Thelge must decide whether to grant
interim measures within 5 days. The request maegiranted if there is a serious risk of
damagé'®

Miscellaneous

Citizens and NGOs may not bring criminal casesctliyebut may provide information to
or otherwise assist the public prosecutor, who méiate a case based on the
information>%

Under the Framework Law on the Environment, alzeits have the right to a
pleasant and balanced environment. Those whosks tiglder the Framework are
threatened or injured can seek damages in civittcmeluding moral damages. They
can also seek the cessation of the damaging agtearediation of the damag¥.

Romania
A. Theadministrative and legal system

Environmental legislation

Article 35 of Romania’s Constitution states thétealthy environment is a fundamental
right. It obligates the state to provide a framdwior the exercise of this right, and

*93d. at 18.

#9414, at 21.

*91d. at 10.

*%°1d. at 18.

497 Id

98 Milieu Summary Report at 12.

99 Milieu Report—Portugal at 22.

914, at 22-3.

012005 National Implementation Report—Portugal atR&s and Neves, “Portugal,” 408.
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obligates everyone to protect and improve the enwirent®® The primary law
regulating access to environmental justice is Gudae 195/2005 on environmental
protection, which contains the principles and framk for environmental protection,
including provisions on permitting and liabilit§? Sector specific regulations are
contained in secondary legislatidfi. Criminal liability is provided for in the framewio

legislation and a supplemental ordinance on enwiertal liability>°

System for decision-making and administrative appea

The Ministry of Environment is the primary admingtve agency with responsibility for
environmental protection. Two of its subordinaterages are particularly important. One
is the National Agency for Environmental Protectiamich coordinates regional
strategies for environmental protection, provideshhical support, implements
environmental legislation, and authorizes environtaleactivities’®® The other is the
National Environmental Guard, which is responsfbleensuring compliance with
environmental law. The Ministry of Agriculture, fests, and Rural Development has
competence in the areas of soil and forest pratett

Administrative appeals are filed through a formainglaint to the responsible
authority®®® There are specific procedures required for peamit EIA appeal?’’

Romania has an Ombudsman, which it calls the Psoptb/ocate. Any person
who believes his or her rights or freedoms have b@ated may file a complaint to the
Ombudsman. The complaint must be in writing, sibbg the complainant, and contain
information regarding the injustice complainedtbg public authority involved, proof
that the agency has refused to deal with the cantplahether the complaint has been
addressed by the judicial system, and the namasyopublic authorities to whom the
case has been referred previously. The complaist re made within one year of when
the complainant became aware of the violation. @hdudsman can launch an
investigation after receiving a complaint or ofatsn accord, and can make

recommendations or refer the case to ConstitutiGoalrt>*°

®02 Constitution of Romania available in English aptfwww.camera-
deputatilor.ro/pls/dic/site.page?id=371 (last asedsl Dec. 2010Report on Access to Justice in
Environmental Matterst 82.

°03 Government Emergency Ordinance No. 195/2005 oif@mwental protection published in Official
Gazette No. 1196/2005, as amended and supplemésitduhl Legal Group at 303.

04 Report on Access to Justice in Environmental Mate82. A list of environmental legislation is
available on the Ministry of Environment’s websitiehttp://www.mmediu.ro/vechi/legislation.htm (last
accessed 1 Dec. 2010).

%0% Ana Maria Goga and Florin Dobre, “Romania, Tihe International Comparative Legal Guide to
Environment Law 2010: A Practical Cross-Boarderigit into Environment LaviLondon: Global Legal
Group, 2010), 305; Government Emergency Ordinanmesi8/2007 on environmental liability.

%0 Goga and Dobre, “Romania,” 303; see also the Minisf Environment’s website at
http://www.mmediu.ro/vechi/index_en.html and thetibiaal Agency for Environmental Protection’s
website at http://www.anpm.ro.

07 Goga and Dobre, “Romania,” 303.

08 Report on Access to Justice in Environmental Matie88.

*09 Goga and Dobre, “Romania,” 30Report on Access to Justice in Environmental MatéB4. | have
been unable to find detailed information about ¢h@®cedures in English.

1% The People’s Advocate Institution, http://www.aegpreznoue.html (last accessed 1 Dec. 2010).
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The role of the courts

The Romanian judicial system consists of firstanse courts, military courts, tribunals,
appeals courts, a High Court of Cassation andc&iatid a Constitutional Court.
Aministrative claims are brought in administrateextions of the regular courts. The
Tribunals, appeals courts, and High Court of Camsaind Justice all have special
sections that hear administrative and fiscal claiths

Exhaustion of administrative remedies is requitedd to court*?> Romania
recognizes aactio popularis’** Administrative claims are governed by Law no.
554/20048'* Administrative judicial decisions generally camdppealed once. An
additional extraordinary appeal may be allowethéré are constitutional issues
involved>*

B. Procedural remedies

Suspensive effect of procedures

Neither administrative nor judicial proceedings éauspensive effect®

Requirements for an injunction

An injunction can theoretically be granted durimgrénistrative or judicial proceedings if
there is periculum in mora. A claimant can req@sinjunction from a court at the
beginning of the administrative appeal procesthénpetition for judicial review, or at
the end of the administrative procedure separétety the petition for judicial review:’
However, it has been alleged in a report by NG@idrand Environment that
injunctions are often improperly denied, delayeth®point of irrelevance, or ignored
even when grantett®

Miscellaneous

Anyone may report an environmental crime, howekierdolice and prosecutor have
exclusive control over the investigation. Inforimatregarding criminal proceedings is

*1! Information available on this subject is somewdwtflicting. SeeDana Neagu and Anamaria
Corbescu, Update: Doing Legal Research in Rom&i@halex,
http://www.nyulawglobal.org/globalex/Romanial.htmi#3. The_Judicial (2009); Romania Superior
Council of Magistracy, Presentation of the Romardiadicial System, http://www.csm-
just.ro/csm/index.php?cmd=9401&lb=en (2008gport on Access to Justice in Environmental Mager
86.

*12 Report on Access to Justice in Environmental Mate84.

314, at 82.

*141d. at 85-6. | have not been able to find this lawramslation.

%14, at 87.

%14, at 88.

171d. at 88.

%1d. at 88-9.
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not publicized?™® Theoretically, a court could assess criminal fiEsanot only against
natural persons but also against companies, howieisetloes not appear to happéh.

Ordinance 195/2005 assigns civil liability for emnmental damage, so a person
who suffers damage could bring a private suit Bimeges or remediation. This type of
case is apparently raré:

Slovak Republic
A. Theadministrative and legal system

Environmental legislation

Article 44 of the Slovak Constitution establishleatteveryone has a right to a favorable
environment, and a duty to protect and improveetingronment. It also obligates the
State to sustainably manage natural resourcedpgmrdtect some wild plants and
animals. Article 45 guarantees access to infonabout the environmerf® The Act
on the Environment (17/1992) lays out the basingyles of Slovak environmental law.
The Act on State Administration of Environmentabtection (525/2003) regulates the
Ministry of Environment and other administrativedims. Other important
environmental legislation includes: the Act on Eomimental Impact Assessment
(24/2006), the Nature Protection Act (543/2002, Att on Integrated Prevention and
Control of Polluted Environment (245/2003) and 8tevak Construction Act (50/1976).
The Criminal Code (300/2005) enumerates eight tghesimes against the
environment??®

System for decision-making and administrative appea

The administrative authorities primarily responsifdr environmental matters are the
Ministry of Environment, regional and district erammental offices, the Environmental
Inspectorate and local inspectorates, and munitigsal®*

Administrative procedure is governed by Act No.TBE7 on Administrative
Proceedings as well as specific procedures comtammany individual environmental
laws > Generally, administrative appeals have two hiéviagt tiers. In most cases, the
first tier is the district environmental body ame tsecond tier is the regional
environmental body?® The Administrative Proceedings Act requires apsptabe filed

191d. at 85-6.

2014, at 87.

21 Goga and Dobre, “Romania,” 308ee alsdReport on Access to Justice in Environmental MateB7.
%22 Constitution of the Slovac Republic, availablé&inglish at
http://www.concourt.sk/info.do?id_submenu=b&urlpageterial&lang=a (2010).

28 Martin Fabry and Toméas Rybar, “Slovakia, Tihe International Comparative Legal Guide to
Environment Law 2010: A Practical Cross-Boarderigit into Environment LaviLondon: Global Legal
Group, 2010), 325-327.

524 Fabry and Rybér, “Slovakia,” 325.

525 Milieu Report—Slovakia at 10; Act No. 71/1967 odrinistrative Procedings available in English at
http://www.indprop.gov.sk/?related-legislation {lascessed 1 Dec. 2010).

526 Milieu Report—Slovakia at 12.
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within 15 days of the contested decision, but semgronmental laws stipulate shorter
deadlines?’ The administrative proceedings must be startéinvB0 days of the
complaint, but there is no deadline for completith.

An Ombudsman, also referred to as the Public Rifeof Rights, is regulated by
the Act on Public Defender of Rights and electedh@yNational Council. Anyone who
believes their fundamental rights or freedoms teibkated may file a complaint with the
Ombudsman. The complaint may be made via a siomniee form at the Ombudsman’s
website. The form requires the complainant tcesé or her name, address, and contact
information, the agency or other entity involvedda description of the contested
matter. The Ombudsman can investigate claimsstadaimants in filing administrative
or judicial complaints, refer issues to a prosecutie motions with administrative
bodies to reverse or modify administrative decisjand make reports to the National
Council or to the media. The Ombudsman does saeisinding decisions?

The role of the courts

There are no special judicial procedures for emvitental cases. The Slovak judicial
system is three tiered, with district courts, regilocourts, and a Supreme Court. There is
also a Constitutional Court. The district courts frst instance courts for civil and
criminal matters. The regional courts hear appkeais the district courts, but also act as
courts of first instance for administrative mattei$ e Supreme Court hears appeals from
the regional courts, but also hears appeals ofr@dimative decisions made by State
authorities’®

Administrative remedies must be exhausted pricetking judicial review®*
Administrativeg’udicial review is largely cassatpwith only revisions to valuations and
fines allowed?®** Courts are required to issue judgments withoduerdelay, though
there are no specific deadlines. Delays can igatéd in the Constitutional Court:

B. Procedural remedies

Suspensive effect of procedures

Administrative proceedings have suspensory effelegss otherwise provided by law.
Suspensory effect may be dispensed with if it &reg} the urgent public interest, or may
cause imminent irreversible danger or harm to aerqiharticipant®* Judicial

proceedings do not have suspensory efféct.

2T Fabry and Rybar, “Slovakia,” 326.

%28 Milieu Report—Slovakia at 16.

22 The Public Defender of Rights website, http://wwop.gov.sk/langEnglish (select “Legal Basis” and
“Would You Like to File a Complaint?”) (last accessl Dec. 2010).

%39 \ilieu Report—Slovakia at 8.

3114, at 5.

32 Report on Access to Justice in Environmental Matie©8.

%33 Milieu Report—Slovakia at 19.

>d. at 12.

3% Report on Access to Justice in Environmental Matie©8.
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Requirements for an injunction

Because of the suspensive effect, standard inpmstre usually not necessary during
administrative proceedings, but other interim measare available as needed to “ensure
the purpose of the proceedings is mét.In the judicial procedure, a court can order an
injunction against an administrative decision éréhis a threat of irreparable harm.

What constitutes irreparable harm is at the dismmaif the court®’

Miscellaneous

One can bring a civil claim for environmental damsiggainst a natural person or legal
entity, including a public authorify?®

Slovenia
A. Theadministrative and legal system

Environmental legislation

Article 72 of the Slovene Constitution guaranteeglat to a healthy environment and
obligates the State to promote a healthy environri@rirhe Environment Protection Act
is the framework environmental legislation, andudes provisions on environmental
goals, principles, emissions, waste, environmeguality standards, public participation,
management, environmental impact assessments,tpemainitoring, public disclosure,
budgeting, emissions trading, environmental autiessiinspections and penalties,
amongst others. Other important legislation inctuthee Nature Conservation Act, the
Water Act, the lonizing Radiation Protection andchéar Safety Act, the Act Regulating
the Protection against Noise in the Natural andng\Environment, and the Construction
Act.>* The Criminal Code enumerates criminal offensesnagéhe environment:*

%36 Act No. 71/1967 on Administrative Proceedings &t A3; Report on Access to Justice in
Environmental Matterst 98.

3" Report on Access to Justice in Environmental Matie©8.

%38 Milieu Report—Slovakia at 17.

*% slovene Constitution, Official Gazette RS, Nog'933l, 42/97, 66/2000, 24/03, 69/04 and 68/06,
available in English at http://www.us-rs.si/en/abthe-court/legal-basis/constitution.

%40 Jasna Zwitter-Tehovnik and Nina Mlarkar, “Slovehia The International Comparative Legal Guide
to Environment Law 2010: A Practical Cross-Boartiesight into Environment LalLondon: Global

Legal Group, 2010834; Ministry of the Environment and Spatial PlamgjiLegal Acts in Force,
http://www.mop.gov.si/en/legislation/legal_acts force (last accessed 1 Dec. 2010). The full citetiof
these laws are: Environment Protection Act (ZVO&fficial Gazette RS, nr. 41/2004 as amended, last
amendment 108/2009; Nature Conservation Act (ZQMficial Gazette RS, nr. 56/1999 (31/2000 corr.) as
amended, last amendment 8/2010; Water Act, Offisimtette RS, nr. 67/02 as amended; lonizing
Radiation Protection and Nuclear Safety Act, Officbazette RS, nr. 67/02 as amended; Act Regulating
the Protection against Noise in the Natural andng\Environment, Official Gazette SRS, nr. 15/76 as
amended; and the Construction Act (ZGO-1), OffiGalzette RS, nr. 110/2002, 97/2003, 41/2004,
45/2004, 47/2004, 62/2004, 102/2004 (14/2005 cé&/2005, 93/2005,111/2005, 120/2006, 126/2007,
57/2009, 108/2009).

4! Report on Access to Justice in Environmental Matien02.
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System for decision-making and administrative appea

Environmental matters are largely governed at tag=Sevel, although municipalities
and regions do share some responsibifityThe National Assembly periodically adopts
a national environment protection program and @mvirental reference points.
Municipalities may adopt regionally limited enviment protection programs; city
communities must. The Ministry of the Environmant Spatial Planning (MoE) is the
administrative authority with primary responsilyilfor environmental matters, along
with its subordinate Environmental Agency and tidependent but related Inspectorate
for the Environment and Spatial Plannid.

First instance administrative decisions can be algpeto hierarchically superior
administrative authorities. At the State leveinamstrative decisions are appealed to the
MoE. Administrative decisions issued by the GoveenmMoE or municipal mayor
cannot be administratively appealed, but are subjgadicial review. Administrative
appeals must be made within 15 days of the comtetgteisior™** Administrative
appeals must be decided within one or two montiysendding on the procedutg.

The Human Rights Ombudsman is provided for in 289 of the Slovene
Constitution and is elected by Parliament. The lbemEnvironmental Protection
explicitly states that the right to a healthy eadiment is a right that should be protected
by the Ombudsman; anyone who believes that righblean violated can file a
complaint. Complaints must be filed within one yeathe contested decision.
Administrative but not judicial procedures shoutdgursued before making a complaint.
The complaint form is available on the Ombudsmarebsite, and requires the name,
address and contact information of the complairtaetright violated, the person or body
who allegedly violated the right, what action tleenplainant has taken previously, and
the signature of the complainant. The Ombudsmanmaastigate complaints, and make
reports and recommendations, including recommemnagfior disciplinary proceedings.
The Ombudsman can also propose laws and amendrfignts.

The role of the courts

Slovenia has courts of general jurisdiction, cooftspecial jurisdiction and a
Constitutional Court. The courts of general juig§dn hear civil and criminal matters,
and are made up of two kinds of first instance t@t8 county and 11 district courts,
which have competence over different types of gemad four High Courts (appeals
courts). The courts of special jurisdiction inautie Labor and Social Court and the
Administrative Court. The Supreme Court is primaalcassatory court, and hears
appeals from both the courts of general and spgoiatiiction>*’ Judicial review of an

%42 \Milieu Report—Slovenia at 5.

*43 7witter-Tehovnik and Mlarkar, “Slovenia,” 334.

%44 Milieu Report—Slovenia at 11.

>°1d. at 14.

%4 Human Rights Ombudsman Law, available in Englisitig://www.varuh-rs.si/pravni-okvir-in-
pristojnosti/?L=6 (select “Human Rights Ombudsmaml) (last accessed 1 Dec. 2010).

4" MajaCarni and Spela Ko3ak, A Guide to the Republic of/8hia Legal System and Legal Research,
Globalex, http://www.nyulawglobal.org/globalex/Senia.htm (Sep. 2006).
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administrative decision must be filed within 30 s@f receipt of the decisiof® As of
2007, 58% of proceedings before the Administrativert took more than 1.5 years.

B. Procedural remedies

Suspensive effect of procedures

Neither administrative nor judicial proceedings éauspensive effett’

Requirements for an injunction

Under the Administrative Procedure Act Art. 22% ttompetent administrative body can
grant an injunction if it is absolutely necessaryegulate the relationships or issues at
stake. The competent body can condition the injanon a bond against damage to the
other party’>*

During the judicial procedure, the claimant carksaeinjunction at any time
before, during or after the judicial procedure tey@nt imminent environmental damage.
The injunction will be granted if the plaintiff sivs irreparable harm will occur or the
future outcome of the court case will be threateindtie absence of an injunctiot.

Miscellaneous

Anyone may report an environmental violation to plsblic prosecutor or police.
However, the notifier does not become a party nifesor she is also a victirr

If public authorities engage in activities thateditly harm the environment, a
member of the public can notify the environmemalpiector (or other applicable
inspector), who has an obligation to prevent emvirental violations>*

An individual or NGO can file a civil suit againstpublic authority to seek
monetary damages for harm resulting from its astipmevent the public authority from
engaging in a harmful activity, or request thatphelic authority remove a source of
danger to the environmett

Spain

A. Theadministrative and legal system

%48 Milieu Report—Slovenia at 14.
>491d. at 15.
%gelected problems of the Aarhus Convention apjicatt 51-2 (injunctions are possible in both types
é)sflproceeding and would be unnecessary if the mdiogs had suspensive effect).
Id.
*2|d, at 52; Milieu Report—Slovenia at 18.
%53 Milieu Report—Slovenia at 5.
>1d. at 10.
°1d. at 15.
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Environmental leqgislation

Article 45 of Spain’s Constitution says that evergdas a right to a suitable environment
and an obligation to protect it, and directs thbljguauthorities to protect and improve
environmental quality>® However, this has been interpreted as a poliey gther than

a fundamental right that would allow claims to gatie Constitutional Court.

Important environmental laws include Law 16/2002 d@iuly on IPPC permits,

Legislative Royal Decree 1/2008 of 11 January onrenmental impact assessments,
Law 26/2007 of 23 October on Environmental Lialijlitaw 10/1998 of 21 April on
Waste, and Legislative Royal Decree 1/2001 of 29 dpproving the Law on Waters.

System for decision-making and administrative appea

The Ministry of Environment and Rural and Marindafs, along with the Ministry of
Industry, Tourism and Trade and the Ministry of leand Consumer Affairs have
responsibility for administering environmental pgliat the State level. Autonomous
Regions and municipalities also have responsigdiin some environmental matters,
particularly permitting’>®

Administrative appeals are made to the hierarclsapkrior of the authority that
issued the contested decisfdh.The appeal is filed with the issuing authorithieh is
responsible for referring the appeal to its supefid Spain has aactio popularis and
both acts and omissions can be challerr§ed\ppeals must be filed within one month of
the publication or notification date of an actjrocases where the administration acts
through silence, within three months of the datemvthe silence produces effets.
Administrative appeal decisions must be handed deitinin the time specified in the
relevant act, generally within six months. If ait does not include a time limit, the
default is three month$?

Anyone may make a complaint to the Ombudsman frebarge. There is a
State Ombudsman, as well as Community and locali@sthen. The Ombudsmen can
investigate and issue recommendations, but theme@mdations are not binding. They
can also initiate proceedings in the Constitutiddalirt to have laws declared
unconstitutional and protect fundamental rigfifs.

%56 Spain’s Constitution is available in English aphfwww.senado.es/constitu_i/index.html (last @ses
1 Dec. 2010).

57 Alberto A. Herrero de la Fuente, “Spain,”Atcess to Justice in Environmental Matters in the &d.
Jonas Ebbesson (The Hague: Kluwer Law Internatj@@2), 442.

*8yicente Sierra and Christian Castella, “Spaife International Comparative Legal Guide to
Environment Law 2010: A Practical Cross-Boarderigit into Environment LaviLondon: Global Legal
Group, 2010)347.

%59 Milieu Report—Spain at 10. The information in thisragraph may be outdated. Recent legislation has
simplified administrative procedure and tightenieaeframes but does not appear to be available in
English. The new administrative procedures areainat in Law 25/2009 of 22 December and Law
6/2010; Sierra and Castella, Spain,” 353.

%% Milieu Report—Spain at 11.

®11d. at 11, 13.

?1d. at 17.

31d. at 17.

*%1d. at 10, 34.
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The role of the courts

Exhaustion of administrative remedies is not resiio go to cour®® Administrative
courts are the courts of first instance for chaksto most municipal administrative
acts>®® Appeals from administrative court decisions arelen@ the Autonomous
Community’s Superior Court of Justice, which algaus appeals of land-use planning
decisions and some of the federal administratide@sions in the first instance.
Contested decisions made by the federal admirimtrat other bodies with jurisdiction
over the whole country are appealed to the CeAtlalinistrative Court in the first
instance and the National Audience in the secosiéiite. The National Audience is the
first instance court for appeals of decisions nagla Minister or State Secretary. The
Supreme Court is the court of final instance inrlyeal cases. It is the court of first
instance for claims against acts and general gongsnacted by the Council of
Ministers>®’

B. Procedural remedies

Suspensive effect of procedures

Neither administrative nor judicial proceedings éauspensive effett®

Requirements for an injunction

In an administrative proceeding, the competent@itthcan issue an injunction at the
request of the claimant or of its own accord. Aumction can only be granted if the
execution of the contested act would cause irrdg@adamage or damage that is difficult
to repair, and the appeal seeks to nullify the #can injunction may harm another party,
a bond sufficient to compensate for harm to themogiarty is required®

During judicial proceedings, injunctions and othre¢erim measures are also
available. A hearing on interim measures mustdde With both parties present, except
in the case of emergency. In deciding whetheramtgan injunction, the court considers
whether there would be irreparable or difficulrépair damage without an injunction,
whether the claimant has made a prima facie casether the court proceedings would
be rendered irrelevant without an injunction, amel public interest. The claimant must
also provide a bond sufficient to compensate forh@ the other party/.°

While injunctions, referred to as “precautionaryasigres” in Spanish law, are
theoretically available during both the administraiand judicial process, they are often
not granted in practice. In ACCC/C/2008/24, thehs Convention Compliance
Committee found that Spain was not in compliandé witicle 9(4) because of the
difficulty in getting an injunction—the complainahnéd first been told it was too early,
and then too late to request an injunction, whithrio time at which it could have

5651d. at 10.
5661d. at 18.
%671d. at 19.
56814d. 18, 32.
5891d. at 18.
591d. at 32.
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successfully done so. A report by NGO Justicelamdronment states that injunctions
are rarely granted in environmental cases, eitbgnd administrative or judicial
procedures. On the other hand, the report alsssribat there have been recent instances
in which injunctions have been successfully obtdjrmend some cases in which the bond
was reduced or not required in environmental casesmply with the requirements of

the Aarhus convention and Spanish Ev.

Miscellaneous

Spain’sactio popularisextends to certain environmental criminal matteks. official
may be criminally liable if he or she grants a niestly illegal permit, or allows some
other illegal environmentally harmful activity? NGOs or members of the public can
bring criminal proceeding¥”

An injured party may file a civil suit for moneyadlamages, whether or not the
polluter is in compliance with its perniit?

Sweden®”™
A. Theadministrative and legal system

Environmental leqgislation

Since 1999, Sweden has had a “universally” applécBbvironmental Code (EC), which
harmonized the general rules and principles inftaid. The Code applies to all human
activities that might harm the environment. Itimsprinciple, immaterial whether
commercial or private operations or measures a@ved. The Code contains the
environmental principles and provisions providing €nvironmental quality norms as
well as environmental impact assessmefsrtain listed water operations, industrial
undertakings, quarries and other environmentalpatdous activities are subjected to
permit or notification requirements. The Code asntains provisions for the protection
of nature, flora and fauna, genetically modifiedanisms, chemicals and waste.

However, certain activities are also regulatedoecgl pieces of legislation.
Planning and building issues are regulated in 88¥ Planning and Building Act (PBA).
Infrastructure installations, such as railroads ligtiways, have regulations of their own,
as do mining and forestry. Fauna is protectegait, through hunting law.

"1 Report on Access to Justice in Environmental Matien 10, 114; ACCC/C/2008/24 Findings and
Recommendations at Para. 104, 30 Sep. 2010.

572 Milieu Report—Spain at 22.

>31d. at 27.

"% Sjerra and Castella, “Spain,” 349.

57> This section is adapted from Jan Darpo, “EnvirontakJustice through Environmental Courts? Lessons
Learned from the Swedish Experience,Bnvironmental Law and Justice in Contead. Jonas Ebbesson
and Phoebe Okowa (Cambridge: Cambridge Universigs? 2009), 176, used with author’s permission;
additional notes from author Jan Darpo.
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System for decision-making and administrative appea

In addition to administrative authorities with sigcesponsibility for the environment,
the municipalities act as supervisors under tharBnmental Code. Plans and permits
issued under PBA are also decided by the munitipsli Decisions from the local level
are appealed to the regional County AdministraBeard (CAB). The CAB is also
responsible for “green” issues and supervision eoring water-related activities and
larger industrial activities. Additionally, the @A issue permits for environmentally
hazardous activities, landfills, waste transpootaind disposal, and chemical activities,
amongst others. Installations and activities ini@\a substantial environmental impact
must obtain a permit from the Environmental Ca(ftas do all kinds of water
operations.

Decisions according to the specific legislationnaining and infrastructural
projects are made by national authorities and tiegiional branches, such as the National
Transport Administration and Geological Survey ofe8en. Those decisions can be
appealed to the Government. Decisions regardingriigiare made by the County
Boards or the Environmental Protection Agency. $hedish Forest Agency and its
regional branches make decisions regarding forestry

The Parliamentary Ombudsmen are elected to ensar@ublic authorities and
their staff comply with the laws and other statutébey have a disciplinary function and
act through opinions and—rarely—prosecution foraoisiuct. However, the
Ombudsmen cannot intervene in an individual case.

The role of the courts

Sweden has administrative courts for the appeadtofinistrative decisions and ordinary
courts for civil and criminal cases. The admimistre courts decide cases on the merits
in a reformatory procedure, meaning that they @pthe appealed decision with a new
one. The Environmental Code established a systdimeoEnvironmental Courts and one
Environmental Court of Appeal. They are all digiss within the ordinary courts, but
essentially act as administrative courts for envinental cases. The Environmental
Courts also have jurisdiction in cases concerngmgages and private actions against
hazardous activities.

The route for appeals in cases concerning the @amwient is (almost) always the
same and quite simple: Local Environmental BoardCounty Administrative Boare>
Environmental Court> Environmental Court of Appeal. Cases startinthen
Environmental Court can ultimately be brought te 8upreme Court. Cases starting in
an authority cannot be appealed beyond the Envieotah Court of Appeal. Thus, if
appealed, all environmental decisions follow tloiste, although the starting-point and
terminus differ. Leave for appeal is required tingp an appeal to the Environmental
Court of Appeal or the Supreme Court.

The Environmental Court consists of one profesdipmige, one environmental
technician and two expert members. Industry amtiakepublic authorities nominate the
last two. The underlying philosophy is that expevtll contribute their experience of
municipal or industrial operations or public envineent supervision. The

%7® As described in the ECJ ruling in the DLV case, ¢burt in this situation is “exercising adminisive
powers” (C-263/08 para 37).
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Environmental Court of Appeal is comprised of thpeefessional judges and one
technician. All members of the courts have an eyatd.

Some cases are dealt with in a different mannecidibns on hunting and
forestry are appealed to the administrative couftse legality of Governmental
decisions can be challenged by seeking judiciakrewn the Supreme Administrative
Court (SAC). There is no Constitutional Court ineslen.

As environmental appeals in Sweden are reformatodya case may be retried in
three or even four instances, the procedure i€ quite consuming. Each instance
generally takes at least one year.

B. Procedural remedies

Suspensive Effect of Procedures

Theoretically, a permit cannot be utilized unti ghossibility of appeal has passed.
Accordingly, an appeal has suspensive effect oarmip decision. Permit decisions are,
however, often combined with a “go-ahead decisemébling the applicant to start his or
her permitted activity.

As with permits, orders from a supervisory authyodiv not take legal effect until
they are finally decided on appeal. If there isiegent need, the authority can decide
that the order shall take effect even if it is agpd. This happens quite rarely.

Requirements for an Injunction

If a go-ahead decision has been granted, a claiaskithe court for an injunction of that
decision. According to the case law of the Envirental Court of Appeal, such
“inhibition” is granted when the prospects for segs of the appeal are good. An
inhibition may also be granted if the appellant &dsgitimate interest in having the
decision scrutinized by the court or there are witi@rests at stake.

Miscellaneous

If someone from the public concerned notifies aesuigory authority of a violation and
asks it to order an operator to comply with the,ldve authority must rule on the case
and communicate its decision to the notifier. Theision is—irrespective of its
content—appealable to next level (and so on). hagprocedure is reformatory, the
appeal body (County Board and the environmentaitsplooks into all facts of the case
and decides anew. In this way, the public conckoam bring a case all the way to the
Environmental Court of Appeal to get an opiniontiea need for an order in the
individual case. However, this does not applydiiviies that operate with a permit
issued under the Environmental Code. The abihitghtallenge such activities or to apply
for a revision of the permit is the prerogativeltté environmental authorities. The
public concerned cannot bring criminal actionsifdringements of environmental law.
The power to prosecute belongs to the Attorney &éne

The Environmental Code also governs actions foretary damages and other
private claims. Persons who have suffered bodijlyry, material damage or pecuniary
loss can bring a suit in the Environmental Codithey can also ask the court to order the
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operator of an activity to undertake precautiormagasures or to stop the activity. In this
situation, the plaintiff also can ask for an injtion in accordance with the Code on
Judicial Procedure. The court may only grant sarcimjunction if cross-undertakings in
damages (bonds) are provided by the plaintiff.

However, the ability to challenge an illegal adiMby direct action in court does
not apply to operations with a permit accordingh® EC. On the whole, private actions
according to the EC for anything but damages aite gare. Security measures according
to the Code on Judicial Procedure have never besriegl in an environmental case.

United Kingdom
A. Theadministrative and legal system

Environmental leqgislation

The United Kingdom does not have a formal writtenstitution. The UK consists of
four countries: England, Wales, Scotland and Nortteeland. Environmental law is
fairly fragmented. The Environment Act 1995 (c) applies in England, Wales, and
Scotland. This act establishes the Environmenn8g€EA) in England and Wales, and
the Scottish Environment Protection Agency (SEmA$cotland. It also contains
provisions on water, contaminated land, nationgkgaair quality and wast&’
Numerous other laws govern specific sectors througthe UK>®

System for decision-making and administrative appea

The Department for Environment, Food and Rural dféDefra) is one of the primary
government bodies for creating environmental padiog legislation in the UK. It is part
of the English government, but also works with auties in the other UK countries. The
relatively new Department of Energy and Climate i@jgis another important body.
The aforementioned EA and SEPA also have policydmuision-making responsibilities
in the areas of environmental protectfdh.Additionally, local authorities have
responsibilities in a number of areas such as laicgdollution control, contaminated
land, and land use plannif.

Many environmental laws contain their own admnaiste appeal rules; there is
no generic appeals process. The administrativeapprocess is available only to those
directly affected by an administrative decisiom, dgample, a person denied a permit.
Public interest cases must be brought directlfégjudicial systenit*

>"T Environment Act 1995 (c. 25) available at httpuitwlegislation.gov.uk/ukpga/1995/25/contents.
578 A good list of the many environmental laws is #alie on the website NetRegs at
http://www.netregs.gov.uk/netregs/legislation/catféefault.aspx.

" Department of Environment, Food, and Rural Affaikbout Defra, http://ww2.defra.gov.uk/corporate
(8 Nov. 2010); Department of Energy and Climate rigjga http://www.decc.gov.uk;
http://www.environment-agency.gov.uk/default.aspttp://www.sepa.org.uk/about_us.aspx.

89 Tim Jewell and Ben Pontin, “United Kingdom,” A&tcess to Justice in Environmental Matters in the
EU, ed. Jonas Ebbesson (The Hague: Kluwer Law Intemmalti2002), 472.

%81 Milieu Report—United Kingdom at 10.
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The UK has a Parliamentary and Health Services@isinan that investigates
complaints against public authorities, including tational Health Service (NHS).
Complainants should try to resolve issues withadpency in question prior to
complaining to the Ombudsman. Complaints must aderthrough a Member of
Parliament (except for complaints about the NHSctwlare made to the technically
separate Health Services Ombudsman through a sepaogedure). The main role of
the Ombudsman is to act as a complaints departamehtall the attention of Parliament
to injustices that cannot be otherwise remediédrhere are several other Ombudsmen
for specific matters, but none specializing in ém@ironment. A list can be found at the
website of the British and Irish Ombudsmen Assimiat®®

The role of the courts

England and Wales (E&W) have a combined judiciatey; Scotland and Northern
Ireland each have separate judicial syst&th€&W has a single integrated court system
for all types of cases, but divisions within thgstem decide particular types of cases.
There are lower courts, a High Court, a Court opédgd and a Supreme Court. An
Administrative Court hears administrative mattefgpeals from this court are made to
the Appeals Court Civil Division. The system iswqaicated, but a good visual
representation is available on the court web8ieAdditionally, there is a system of
tribunals within the Ministry of Justice that hesprecialized matters. Both judges and lay
people with subject matter expertise sit on tHautrals. The tribunal system is two
tiered, and first tier tribunal decisions may bpegded to an upper tribunal. Upper
tribunal decisions can be appealed to the Couljppieal. Two tribunals with relevance
to environmental matters are the First Tier Tribdyfrdormation Rights), which can hear
appeals from notices of the Information Commissiameler the Environmental
Information Regulations of 2004, and the First Thiebunal (Environment), which hears
appeals against civil sanctions imposed by regrdatd

The Scottish court system consists of Justice@Peace Courts, Shariff Courts,
and two supreme courts, the High Court of Justydiar criminal matters and the Court
of Sessions for civil matter8’ Northern Ireland’s judiciary is modeled after E&&Vand
includes first instance courts, a High Court, arf€oart of Appeal. The UK Supreme
Court is the final instance for Northern Irelandnas| as E&W>%8

B. Procedural remedies

%82 Seehttp://www.ombudsman.org.uk/about-us (last accedsbéc. 2010).

%83 http://www.bioa.org.uk/index.php.

84 Sarah Carter and Hester Swift, Update: A GuidinéoUK Legal System, Globalex,
http://www.nyulawglobal.org/globalex/United_Kingddohtm (May 2009).

%83 http://www.hmcourts-service.gov.uk/aboutus/stroetindex.htm (19 Nov. 2007).

%88 http://www.informationtribunal.gov.uk (last accedsl Dec. 2010);
http://www.tribunals.gov.uk/Environment (last acaed 1 Dec. 2010).

%87 http://www.scotcourts.gov.uk/introduction.asp

%88 Northern Ireland Courts and Tribunals Service, Toerts and Tribunals Service Structure in Northern
Ireland, available at http://www.courtsni.gov.uk@&B/AboutUs/OrganisationalStructure (last accedsed
Dec. 2010).
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Suspensive effect of procedures

Neither administrative nor judicial proceedings éauspensive effett’

Requirements for an injunction

The court weighs the harms to both sides when derisg whether to grant an
injunction, taking into account a number of factmluding the public interest® An
injunction can be granted conditionally or uncoiadially, but is usually conditioned on
a payment of cross-undertakimys. If the claimant ultimately loses, he must compéas
the other party for any losses incurred while tjariction is in placé®® Such cross-
undertakings are usually too expensive for pulnlierest litigants opposing large
development projects to contemplate.

The bond requirement has come under criticism tatthin the UK and from the
Compliance Committee. The UK’s Working Group orcéss to Environmental Justice
noted in it's 2008 “Sullivan Report” that the cafta bond could run into the hundreds of
thousands of pounds with the result that injunctiare rarely sought in environmental
cases. The report recommends that bonds not beeddn cases that fall under the
purview of the Aarhus ConventiGh: The Aarhus Convention Compliance Committee
has found England and Wales not to be in compliantteArticle 9(4) of the Aarhus
Convention because the risks of high costs disgeutlae use of injunctions. The
European Commission has also warned the UK thanivt in compliance due to the
high cost of injunctiond’* The Government has taken some steps to revieigshe, for
example the Ministry of Justice recently solicitamhsultation from the public on revising
the requirement for cross-undertakings.

Miscellaneous

Private citizens may initiate criminal prosecuti@msl apply to have the prosecution
taken over by the Crown Prosecution Servi€ePrivate environmental remedies are also
available under the tort law of nuisaricé.

%89 Milieu Summary Report at Table 2.

%9 jewell and Pontin, “United Kingdom,” 482.

91 Milieu Report—UK at 18.

92|d.: Jewell and Pontin, “United Kingdom,” 482-3.

*93\Working Group on Access to Environmental Justieresuring Access to Environmental Justice in
England and Wale®2008 at 26, 36 (“Sullivan Report”). A 2010 updaighis report notes that the situation
is unchanged. Working Group on Access to EnviramtaleJusticeEnsuring Access to Environmental
Justice in England and Wales: Update Rep2®10 at 14.

%94 Findings and Recommendations of the Aarhus Coiore@ompliance Committee with Regard to
Communication ACCC/C/2008/33 Concerning Complialmg¢he United Kingdom at para. 133; European
Commission, Environment: Commission warns UK ahmiair cost of challenging decisions,
http://europa.eu/rapid/pressReleasesAction.doznete=IP/10/312&format=HTM%20L&aged=0&langua
ge=EN&guiLanguage=en (18 Mar. 2010).

9% Ministry of Justice, Consultation Paper: Crossantakings in damages in environmental judicial
review claims, http://www.justice.gov.uk/consultats/cross-undertaking-cp241110.htm (comment period
closed 24 February, 2011).

9 The Crown Prosecution Service, Private Prosecsition
http://www.cps.gov.uk/legal/p_to_r/private_proséaas/index.html (23 Jun. 2009).

97 Jewell and Pontin, “United Kingdom,” 472.
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Conclusions
Administrative and judicial remedies

General

In most States, administrative decisions can béested both through administrative
procedures and through the courts. Administrgtheeedures are very limited or
unavailable in Ireland, Croatia, Finland, Swedem the UK. In other States, claimants
are required to exhaust administrative remediesrbaetftilizing judicial procedures. This
is so in Austria, Belgium, the Czech Republic, Gany) Hungary, Latvia, Poland,
Romania, and Slovakia. Some States, such as Gkeoet generally require
exhaustion, but do require it for appeals fromipalar Acts.

Administrative and quasi-judicial remedies

Administrative remedies usually consist of appéalthe authority that issued the
contested decision, or to the body that is hiefaatly superior. Some countries also
offer quasi-judicial procedures or tribunals thatnbine aspects of administrative and
judicial remedies. These institutions include theweltsenabf Austria, which hears
appeals of EIA decisions; Denmark’s Environmemti@{ure, and Energy Appeals
Boards; and Lithuania’s Disputes Commissions; aibdinals in Malta, Norway and the
UK. Poland also has special appeals bodies fartcplar type of administrative appeal.
TheUmweltsenahas been found to be the equivalent of a coutheyEuropean Court of
Justice (ECJ).

Judicial Remedies

Judicial remedies are available in all States.st\Btates have either specialized
administrative courts or an administrative couvision of the general jurisdiction court
system. Only Sweden and Finland have specialinetl@mental courts. In a few
States, such as Norway, administrative cases arel lvethe regular courts of general
jurisdiction.

This report focuses on the judicial review of adistiiative decisions, but judicial
remedies are available in other contexts. Civiledies are almost always available to
owners of neighboring lands that suffer injuryheit property or persons due to harmful
emissions. In Spain and UK (and rarely, Belgiuaprivate party can initiate a criminal
case in the criminal court. In France, a privagycan do so only if the party has
sustained damage. In most States, a private pantyot bring a criminal claim, but can
report criminal violations to the public prosecut@onstitutional courts may provide
another means of redress for environmental wromgsany states, including Albania,
Austria, Belgium, Croatia, the Czech Republic, @eélungary, Lithuania, Malta,
Portugal, Romania, Slovak Republic and Sloveniawéler, access to this remedy and
the ability to have a case heard is limited in enber of ways across States.

Administrative remedies are generally much fastantjudicial remedies.
Deadlines for completing administrative procedwesusually laid out in law, while the
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length of the judicial procedure is usually opedesh The most common amount of
time allowed for administrative procedures is oranth. Often, the deadline can be
extended for cause, such as to allow time for éxpstimony. The States with the
shortest deadlines for completion of administrapvecedures are Estonia, at 10 days,
and Lithuania, at 14 days. Both deadlines areneleiele to about one month for cause.
At the longer end, in Hungary first instance adstir@tive procedures take an average of
40-50 days, and second instance administrativeepges can take up to six months.
Judicial procedures, as noted, usually take muchdn Generally, there are no
deadlines for decision-making, but court procediia¢utes often say judgments must be
issued “without undue delay” (Slovak Republic) within a reasonable time” (Italy).
An exception is Lithuania, which requires caselBdalecided in the first instance within
two months, and to be completed in all instanceBiwisix months. Elsewhere, a little
over a year per instance seems to be averagee @hepther examples, in Italy for
instance, in which there are some cases that teekadecade to be decided.

Ombudsman

General

Nearly every State in this study has an Ombudsmuéh,the exception of Italy, which
has regional Ombudsmen only, and Germany. Ombudsangealmost always selected
by the legislative bodies of their State. The Od#man is generally an independent
internal review institution that aids individualsdaentities in disputes with
administrative bodies. At minimum, an Ombudsmamioaestigate complaints and
report on its findings. The institution tends toduete flexible, inexpensive, and simple
to access.

Most States have a single office of the Ombudsrhandan receive complaints
regarding multiple areas of law, whereas othereIs@veral or many offices that each
receives complaints on specific topics. Some Stiadee an Ombudsman specifically for
the environment. For example, Austria has a gé@rdoudsman Board as well as an
Environmental Ombudsman. Austria’s Environmentaldddsman can bring complaints
before Austria’s Supreme Courts, whereas the Ombad$3oard does not have the
authority to participate in legal proceedings. Harry also has had an Environmental
Ombudsman (called the Parliamentary Commissiondriditure Generations) since 2007.
It has the power to participate in or initiate llegeoceedings, as well as suspend the
execution of administrative decisions.

In several other States, the Ombudsman has theréytto participate in or
initiate legal proceedings. This is so in AlbarRaJand, Romania, and Spain. In France
and Sweden, the Ombudsman can initiate disciplipesgeedings; in Greece, the Slovak
Republic and Slovenia, the Ombudsman can recommlisngblinary action. In the
Slovak Republic, Slovenia and Sweden, the Ombudsaampropose amendments or
laws.

More commonly, the Ombudsman’s powers are limiteddn-legally binding
activities such as investigating, reporting, med@gand recommending. While the lack
of legal power may disqualify them from being calesed to fulfill the requirements of
the Aarhus Convention, in practice they are ofteventheless very useful. Many States
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report that the political pressure to follow theammendations of the Ombudsman
generally leads to compliance.

While the Ombudsman is generally an excellent fooéffectuating the goals of
the Aarhus Convention, there are some aspectsidnabe problematic in some States.
These will be discussed below.

Discretion to launch investigations

Ombudsmen generally have a great deal of discratichoosing which complaints to
investigate. Discretion in itself is not necedganegative because it allows resources to
be concentrated on the most important cases. Qftene response is required; for
example, in Latvia, the Ombudsman must inform trapglainant whether it will launch
an investigation within one month of receipt of twamplaint. An exception to
discretionary participation is Austria, where thevEonmental Ombudsman may be
required to take action and can be found crimini@lyle if his inaction leads to
environmental damage.

Lack of resources

Underfunding is, obviously, detrimental to the effeeness of an Ombudsman. For
example, Estonia’s 2010 implementation report ntiteswhile its Chancellor of Justice,
a similar institution to the Ombudsman, carriesindependent investigations, it lacks
the resources to be an efficient remedy.

Lack of suspension of administrative decision digial complaint period

Generally, complaint to the Ombudsman is a remetinded to be pursued after
administrative remedies and before judicial rem&didowever, waiting for an
investigation to be completed before applying tafigial review may cause a claimant to
lose the opportunity to pursue other remedies.

Lack of independence

Generally, Ombudsmen are independent althoughrépyt to a legislative body.
Exceptions include France and the UK, where the @isiman can only consider
complaints that are referred by a Member of Pagiatm In practice Parliamentary
members do not filter complaints. Lack of formadeépendence, however, may result in
the Ombudsman institution not technically fulfiithat element of an Aarhus
Convention remedy where required.

Lack of environmental knowledge

Parliamentary Ombudsmen are experts on adminigragsues, but usually not experts
on environmental matters. It has been mentionesdine States that a lack of
environmental experts in the Ombudsman’s officelead to superficial investigations
overly focused on formal aspects of the case.
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Suspensive Effect

If initiating an administrative or judicial proceducauses the implementation of an
administrative decision to be stopped until thehason of that procedure, the procedure
is said to have suspensive (or suspensory) eBgamaintaining the status quo until after
procedures are complete, the suspensive effedieaerry useful in preventing
premature and illegal damage to the environmestremy the enforceability of
decisions, and preventing economic waste. In dderaber States, both administrative
and judicial procedures have suspensive effespime the administrative procedure has
suspensive effect but the judicial procedure da¢sand in some neither procedure has
suspensive effect.

Both the administrative and judicial proceduresehsirspensive effect in Finland,
Germany, Greece, and Sweden.

The administrative procedure has suspensive effenany States. Besides the
States listed above that give suspensive effdobtio administrative and judicial
procedures, States that give suspensive effeastdhe administrative procedure include
Albania, Austria, Czech Republic, Denmark, Hungé&gtyvia, Poland, Portugal and
Slovakia.

A roughly equal number of States in this study dogenerally give suspensive
effect to either the administrative or judicial pedlure, and include Belgium, Croatia,
Cyprus, Estonia, France, Italy, Lithuania, MaltatiNerlands, Romania, Slovenia, Spain
and the UK. Cases before the European Union’s@&CFI also do not have suspensive
effect. Usually, States that forgo suspensivecefie not require exhaustion of
administrative remedies, but in those that dogttfgaustion requirement may pose a
particular difficulty.

Even when a State’s procedure generally has suspesféect, there are often
exceptions. For example, several States that sizsfgensive effect for administrative
appeals allow administrative authorities to issugers that give immediate effect to their
decisions. In Germany and Sweden, these ordensnoédiate execution are granted
quite frequently. Also, suspensive effect doesappiy to appeals related to many types
of infrastructure project in Germany. In Finlamdmediate execution orders are allowed
for permits issued under certain acts. In Polanthediate execution orders are
available but rare. Hungary also allows theserstde

In some States, suspensive effect may be dispevited immediate
implementation is found to be in the public intérethis is so in Albania and Slovakia.

In other States, whether or not an administratnee@dure has suspensive effect
depends on the type of administrative decisiondeantested or appeal being brought.
In Denmark, administrative appeals of decisionsernaasuant to the Nature Protection
Act have suspensive effect, while appeals madeupntgo the Environmental Protection
Act do not. In Greece, many judicial proceedingsehsuspensive effect, but
applications for annulment of administrative actfobe the Council of State do not.

Injunctions
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General

If procedures do not have suspensive effect, anellai may apply for an injunction to
pause an environmentally damaging decision or iictivhile other remedies are
pursued. Injunctions offer a middle ground betws@spensions, which automatically
pause activity when an administrative or judiciedgedure is filed, and systems in which
there is no way to pause potentially damaging agtuntil a final decision is reached.
Generally, injunctive procedures allow the coulgibility to weigh the potential harm
from pausing or not pausing the decision or agthahd decide whether or not to grant
the injunction accordingly.

The availability of the injunction is extremely imant in environmental matters,
and is expressly required by Article 9(4). Injuans, along with suspension, prevent
situations in which a claimant legally wins a chaseéstill loses because the
environmental damage he sought to prevent hasdgl@zcurred. The risk is particularly
dire in environmental cases because legal procedaretake many years, and once
environmental damage has occurred, it may be iniges® repair. The criteria for
obtaining an injunction vary by State. While ev8tate in this study offers some type of
injunctive procedure, there are many barriers fectif’e injunctive procedures.

The criteria for obtaining an injunction are deked in different ways, but they
fall into a few basic categoriggericulum in moraprima faciecase, personal harm and
weighing of interestsPericulum in moraneans “danger in delay” and is a criterion for
an injunction in nearly every State in this studyhis criterion can be subdivided into
two related types of “danger”: the danger of daentagthe environment, and the danger
to the enforceability of the proceedings. [frana faciecase is required, the claimant
must show his claims have a likelihood of succesthe merits. This criterion is
sometimes also referred tofasnis boni iuris or simply something along the lines of
likelihood of success.

The pitfalls to effective injunctive relief fall ia the following categories: criteria
are too restrictive, criteria are interpreted testrictively by courts, criteria are too
vague, costs are too high because a bond is régueosts are too uncertain because of
the possibility of a lawsuit, and enforcement peol. These hurdles will be discussed
below.

Criteria are too restrictive

In some States, the requirements for an injunaiensimply too restrictive for
injunctions to be considered an effective remedgnvironmental cases. For example,
the criterion of danger in delay is ubiquitous, leatds to varying levels of availability of
injunctive relief. This criterion may be describadaw as a requirement of irreparable
harm, or, less harshly, hardly reparable harmaomhthat would be difficult to repair.

Often, the requirements for an injunction are tme in environmental cases as
in other types of cases. While a high bar maydmapriate in some types of cases, it
may be unreasonable in cases that fall under thegwiof the Aarhus Convention.
Even where requirements for injunctions sound vesyrictive, courts may be able to
provide an effective remedy by using their disaetio interpret requirements more
liberally in environmental cases.
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For example, in the Czech Republic, a claimaritisgean injunction (or a type of
injunction referred to as a suspension in Czech taust show irreparable harm to the
claimant personally, that the rights of third pastvill not be unreasonably restricted,
and that the injunction is not against the pubiteiiest. According to NGO Justice and
Environment, some of these requirements have beerpreted quite strictly. The
damage had to be extremely serious and directgopait, which meant that NGOs could
not obtain an injunction. Further, the courts vabignd to find that since a public
authority made the contested decision, the decisahto be in the public interest, and
thus issuing an injunction was against the publierest. However, the Supreme
Administrative Court has issued an opinion thatrtoshould be more lenient in granting
injunctions, despite the language of the law, tmgly with the Aarhus Convention. This
more lenient standard for Aarhus cases has belenvEd sometimes but not others.

There are other types of restrictive provisiora thake injunctions difficult to
obtain. In Cyprus, injunctions are only grante@xeeptional circumstances. Under EU
law, the ECJ or CFI has the ability to grant ammmation, but will do so only in rare cases
where “circumstances so require.”

Interpretation of requirements

Sometimes the language of the law seems to allewgttinting of injunctions in a broad
set of circumstances, but the court either doesntetpret the law to do so, or simply
does not commonly grant injunctions. For examipléustria, the High Court may grant
injunctions if there is no coercive public inter&sthe contrary and the claimant would
suffer disproportional harm in the absence of @miction. In practice, the High Court
has granted injunctions very rarely in environmeaéses. The situation is similar in
Spain, where the injunction law requires only tina&t contested act cause irreparable
damage or damage that would be difficult to regait,requests for injunctions that
would seem to meet the requirement are often denied

Vagueness

While the basic criteria for an injunction is spellout in law, it can be hard to predict
how the court will interpret them. For examplethe Slovak Republic, an injunction can
be granted if there is a threat of irreparable haHowever, what constitutes irreparable
harm is completely at the discretion of the coam cannot be appealed. In England and
Wales, courts consider a number of factors in degidhether to grant an injunction, but
there is no standardized test that would allowigatb predict whether an injunction will
be granted.

Bond

In some States, the party who requests an injumatiast pay a bond into court. If the
requesting party ultimately loses the case, theli®oised to pay any damages to the
other party that were incurred as a result of tiigniction. If the requesting party wins,
the bond is refunded. Bonds may be too expensiva hon-profit plaintiff to
contemplate. The Aarhus Convention Handbook sugdgleat if bonds are required, they
should be of a set amount that is significant lmitprohibitively expensive. In the UK, a

88



bond is usually required. In Spain, a bond isrofequired, but the court has discretion
to waive or reduce it in order to comply with tharAus Convention requirement for
affordable remedies. In Hungary, a bond may baired in civil cases, but not
administrative cases.

Possibility of lawsuit

In some States, a bond is not required, but a elairman nevertheless be held liable for
damages caused by an injunction if the claimantisdly loses his case. In Norway, if
a claimant is granted an injunction, but later $obee case, it may be liable for damages
to the opposing party if it knew or should have\kndhat its request for an injunction
was invalid. As long as these suits are only adldwo proceed if there is wrongdoing by
the claimant, they do not represent a threat tetfeetiveness of injunctive remedies.
The threat of a lawsuit may have a chilling effestinjunction seeking, however.

Lack of independent injunctive procedure

In Croatia, the Administrative Court is not compete grant injunctions. The only
possibility for pausing an administrative decisisto request a stay from the
administrative body that issued the decision. [ak of independent oversight of the
injunction procedure calls into question the avality of injunctions as an effective
remedy.

In Lithuania, there is no opportunity for an ingtion during the administrative
procedure. The administrative procedure is gelyecampleted within two weeks,
however, so the lack of availability of injunctiodses not present the danger that it
might in longer proceedings.

Enforcement problems

A report by NGO Justice and Environment indicaked tvhile Romania'’s law on
injunctions looks reasonable, injunctions are ofteproperly denied or ignored when
granted. The 2008 implementation report for Allbacautions that the judiciary is often
insufficiently versed in environmental law. Fojunctions to be an effective remedy,
parties must be aware of them, courts must gramh thppropriately, and they must be
enforced.
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Issues for further consideration and recommendations

Develop criteria for injunctions

Article 9(4) requires that adequate and effectermedies, including injunctive relief, be
available. To fulfill this requirement, States mpsovide a means to stop an
environmentally harmful activity before legal predéngs become moot. Giving
suspensive effect to procedures is one way to alalaimant to halt damaging activities
while pursuing other Aarhus remedies. However |evtiis may be appealing from an
environmental standpoint and ensure that claimaae a real chance to obtain the
benefits of a favorable legal outcome, suspendieetemay cause unfair economic harm
or delay socially important projects.

Injunctions are a more flexible instrument. Deyéhgy detailed criteria for when
injunctions should be granted to comply with thetAs Convention may help States
find an appropriate balance that protects the enaient without unnecessarily
impacting economic and other social interests.

Develop best practices for administrative procegure

Contrasting the fast administrative procedures withoften slow judicial procedures
makes it tempting to search for ways to facilitée effective use of administrative
procedures. It would be interesting to explore tivbea requirement to exhaust
administrative remedies, for example, aids or hig@éficiency. On the one hand,

parties are forced to use fast, less costly praesdibut if administrative procedures are
frequently appealed, do they just add anothertstem already long process? Should the
role of the court be limited to a cassatory funttio force the use of administrative
remedies, or should courts have broad jurisdiditorehear cases to provide a greater
level of access to justice? Can short deadlineadarinistrative procedures lead to lack
of appropriate development of complex cases/lackeefled scientific inquiry?

Study the development of quasi-judicial procedamss tribunals

Another area for further study might be whether eistrative or quasi-judicial
procedures alone can fulfill the requirements faress to justice under the Aarhus
Convention. ECJ case C-205/08 found Austridgrsweltsenato be the equivalent of a
court. Tribunals and quasi-judicial administratbaies may be able to provide the
independent review of a judicial procedure combiwét the less expensive, faster, and
more specialized procedures of administrative reesedThere may be negative aspects
to specialized environmental procedures that shalsl be considered, however, for
example, the possibility that if a single tribudakides a particular type of case, it might
become more backlogged and slow down the reviesgsomore than if decision-
making was less centralized.
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