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1. The eighth session of the Wrking Goup for the preparation of a draft
convention on access to environnental information and public participation in
envi ronnent al deci si on-nmaki ng took place in Rome from1l to 5 Decenber 1997.

2. It was attended by the delegations of: Albania; Arnmenia; Austria; Belarus;
Bel gium Ooatia;, Czech Republic; Denmark; Estonia; Finland;, France; Ceorgia;
Cermany; Hungary; Italy; Kazakhstan; Kyrgyzstan; Latvia; Lithuania; Mlta;

Net her| ands; Norway; Pol and; Portugal; Republic of Ml dova;, Ronania; Russian
Federati on; Sl ovenia; Spain; Sweden; Switzerland; Turkey; Wkraine; United

Ki ngdom and Uzbeki st an.

3. The Comm ssion of the European Conmmunities was al so represented.
4, The foll owi ng non-governnmental organizations (NG3s) were

represented: Environnmental NGO Coalition; Regional Environnmental Center for
Central and Eastern Europe (REC); and World Conservation Union (I UCN).
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5. M. Valerio Astraldi, Mnister Plenipotentiary, delivered a statenent on
behal f of the Italian Mnister of the Environnent. He wel coned the del egates

to the meeting and expressed his gratitude for the work undertaken so far by
the Wrking G oup. He al so indicated, inter alia, that his Governnent was in
favour of a continuously active role for the non-governnental organizations,

not only during the drafting of the convention, but also after its signing at
the Arhus Mnisterial Conference. M. Kaj Barlund, Director of the ECE

Envi ronment and Hurman Settl enments Division, thanked the Government of Italy

for organi zing and hosting the neeting.

6. The Wirki ng Goup adopted the agenda as contai ned i n docunent
CEP/ AC. 3/ 15.
7. The representative of the Comm ssion of the European Communities

indicated that its mandate woul d be formally approved by the Council of
M ni sters of the European Union very soon

8. The Environmental NG Coalition inforned the Wrking Goup of its

rel evant activities and, in particular, nmade reference to the Bl ed

Decl arati on, which had been adopted at the NGO Strategy neeting on public
participation held in Slovenia from7 to 11 Novenber 1997. The Decl aration was
made avail able to the Meeting. The Regional Environnmental Center informed the
Meeting of round tables which had been organized in central and east European
countries and in newly independent States to pronote dial ogue between
governnental officials and non-governnmental organizations on the draft
convention

9. The Meeting was informed that a working group under the Congress of
Local and Regional Authorities of the Council of Europe would prepare a paper
expressing its views on the present consolidated draft of the convention. The
Wrking Goup requested the secretariat to circulate this paper before its
next session. The Wrking Goup expressed its gratitude to the Covernnent of
Austria for its contribution to Trust Fund for Assistance to Countries in
Transition (TFACT) to support the participation of experts fromcountries in
transition. The Wrking Goup was also inforrmed of relevant activities
undertaken by | NFOTERRA, a UNEP progranme, in relation to the dissem nation of
environnental information, and its interest in cooperating in the

i npl enent ation of the Conventi on.

10. The Working Group considered articles 1, 1 bis, 2, 3, 7, 8 and 9 as set
out in docunent CEP/AC 3/R 5 and nade sone anendnents to them (see annex
bel ow). Del egati ons nade the fol |l owi ng specific conmments.

11. The del egati on of the Republic of Ml dova expressed concern regardi ng
the wording of article 1 and considered the approach taken too

ant hropocentric. It proposed to insert the word “heal thy” before the word
“environment” in the first line of the article, and to del ete the words
“adequate to his health and well-being” following this word, and to delete the
word “ohanri” in the third Iine of the Russian version. The Environnental NG&s
Coalition wel coned article 1 as a historic step forward, despite its

shortcom ngs, and supported express reference to future generations.
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12. The del egati ons of Bel gium Denmark and Norway inforned the Wrking

QG oup that they understood the words “under the control of” in

article 1 bis (b)(iii) to nean inter alia that policy and nmajor issues were
subj ect to approval or decision by public authorities. The Environmental NGO
Coalition objected to the deletion of article 1 bis (v). The del egation of
Germany indicated that it would prefer to add to article 1 bis (b)(i): “with
responsibilities relating to the environment”. The del egations of the Russian
Federati on and Germany expressed reservations regarding the insertion of
“including genetically nodified organisns” in article 1 bis (c)(i). In
relation to article 1 bis (e), the del egati on of Germany was in favour of

repl acing the words “shall be deened to have a sufficient interest” by the
formul ation “nay be deened to have a sufficient interest”. The del egation of
Turkey insisted that the word “sufficient” in article 1 bis, subparagraph (e)
shoul d be kept. A nunber of del egations, including that of Norway, suggested
inserting in article 1 bis (e) before “requirenents”, the word “reasonabl e”.

13. The del egation of the Russian Federation expressed reservations about
the insertion of the new paragraph at the end of article 2. The Environnenta
NG3s Coalition, supported by the del egati on of Norway, objected to the
deletion of article 2, paragraph 1A

14, The del egati ons of Hungary and the Netherlands proposed to add the
followi ng new paragraph to article 2: “The public shall have access to
environnental information, and have the possibility to participate in

envi ronnent al deci si on-maki ng and access to justice without distinction as to
citizenship, nationality or domcile.” Consequently article 3, subparagraph 1
(a), and article 9, paragraph 5, would be del et ed.

15. The Environmental NG Coalition supported the deletion of “[where
appropriate]” in the opening words of article 3, subparagraph 1. However, it
objected to the deletion of the brackets in subparagraph 1 (c), and to the

i nclusion of the words “or custonary practice” in subparagraph 3 (c). The

del egation of Norway and the Environnental NGO Coalition were opposed to the
del eti on of subparagraph 1 (d) of article 3. These two del egations al so

obj ected to what they considered to be the absence of an effective qualifier
for the commercial confidentiality exenption in subparagraph 4 (d). The

Envi ronmental NG Coalition objected to the inclusion of any exenption for
intellectual property in subparagraph 4 (e), and to the wording of the
proposed exenption. The del egati on of Norway and the Environmental NGOs
Coalition objected to the inclusion of any exenption for voluntary supplied
information in subparagraph 4 (g), and to the wordi ng of the proposed

provi sion. The Coalition and the del egati on of Norway objected to the renova
of article 3, paragraph 6, and the Coalition also objected to the dilution
proposed by Pol and. The Environmental NGOs Coalition objected to addi ng words
at the end of article 3, paragraph 8, allowing for a longer tine limt for
refusals of requests. In this respect it proposed to add: “The applicant shal
be informed of any extension and of the reasons justifying it.” The

Envi ronmental NG Coalition expressed its dismay at the |ack of transparency
of the positions of Menber States of the European Union during the discussions
of article 3.
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16. The del egati on of Wkraine indicated that article 3, subparagraph 3 (b)
inits current wording was too vague and required further reformnul ation. The
del egation of Germany was in favour of replacing article 3, subparagraph 4
(c), by “matters which are, or have been, sub judice or under enquiry
(including disciplinary enquiries), or which are the subject of prelimnary

i nvestigati on proceedings.” The del egation of Italy reserved its position
regarding article 3, subparagraph 4 (c), and noted that the actual text was a
step backwards conpared to the Sofia Quidelines

17. The del egati on of Pol and proposed to revise article 3, paragraph 6, as
follows: “Wiere a public authority does not hold the information requested but
is enpowered to request such information, it shoul d make practica
arrangenents to obtain such information in order to nake it available in
accordance with the provisions of this article.” This proposal received
support from sone del egati ons, including that of Norway.

18. The del egati on of Norway suggested adding the followi ng proposal to
article 5 paragraph 2. “(e) Wiether the activity is subject to a national or
transboundary environnmental inpact assessnment procedure.” In relation to
Article 5, paragraph 9 as set out in CEP/AC 3/14, Annex |, the del egati on of
CGermany indicated that it preferred the insertion of the word “concerned”
after the words “the public” in the third line of the provision

19. The del egati on of the United Ki ngdom proposed the follow ng wording for
article 7: "Each Party shall strive to pronote effective public participation
at an appropriate stage, and whilst options are still open, during the
preparation of binding rules of general application that nay have a
significant effect on the environment, except where those rules are being
adopted by the legislature. To this end the follow ng steps shoul d be taken
where appropriate

(a) Time frames sufficient for effective public participation should be
fixed;

(b) Draft rules should be published; and

(c) The public should be given the opportunity to comment, either
directly or through representative consultative bodies.
The result of the public participation shall be taken into account so far as
possi bl e.”

20. The Environmental NG Coalition expressed concern at the reconmendatory
nature of article 7 and its non-applicability to | egislative bodies. The

del egati ons of the Russian Federation and Bel arus reserved their positions
with regard to this article. The del egation of Denmark reserved its position
with regard to the use of the words “strive to”. The del egation of Turkey
suggested discussing the article at a |ater stage. The del egation of Gernany
reserved its position concerning the wording of article 7, lines 1 and 3, in
the version subnitted by the United Ki ngdom

21. Concerning article 9, the Environnental NG Coalition objected to the
follow ng words in paragraph 1. “at |east where access to information is
refused under this paragraph.” Furthernore, it objected to the insertion of
“within the franework of national |egislation” in paragraphs 1 and 2. It
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proposed to add “Final decisions shall be binding.” and “Reasons shall be
stated in witing.” to paragraphs 2 and 3. The Environmental NGOs Coalition
al so objected to what it saw as a weakeni ng of paragraph 3, and to the

del etion of the words: “open” and “transparent” from paragraph 4. It also
objected to what it saw as the weak nature of paragraph 5.

22. The del egation of Romani a expressed reservati ons about article 9 and
prom sed to submit its opinion on this article in witing, after consultation
with the relevant authorities in the country, before the next neeting of the
Wrking Goup. The del egati on of the Russian Federation expressed a genera
reservati on concerning article 9. The del egation of Germany expressed its
reservation concerning the wording of article 9, paragraph 2, second

subpar agraph, sentences 1 and 3. The del egation of Italy reserved its position
with regard to article 9, paragraph 2. It also noted that the present text was
a step backwards conpared to the Sofia Quidelines and that the convention had
to ensure access to justice for the public concerned.

23. The del egati on of Turkey expressed reservations concerning the use of
the words “nenbers of the public” in article 9. The del egati ons of Denmark and
Bel gi um and the Environnental NGOs Coalition informed the Meeting that they
under st ood the words “nenbers of the public” to include individuals and

organi zations. The Wrking Goup decided to come back to this issue at a later
stage. The Environmental NGOs Coal ition expressed the opinion that article 9,
par agraph 2, shoul d be applicable also to other provisions of the convention.
In this respect, the Wrking Goup al so decided to conme back to the issue at a
| ater stage.

24, The del egati ons of Germany, the Netherlands and Turkey expressed their
preference for the insertion of “subject to national and international law in
paragraph 4 of article 9. The del egation of the United Ki ngdom i ndicated that
it could not accept article 9, paragraph 5, because of its mandatory nature
and reference to “other barriers”.

25. The Turkish del egation declared that article 9, paragraph 6, was
contradictory to the content of paragraphs 1 and 2, where it was said that
each Party would act within the framework of its national |egislation
concerning the application of these articles, and asked for clarification.
Fol | owi ng the di scussions, the Turkish del egation inforned the del egati ons
present that the Turkish adm nistrative and judicial authorities would apply
the conditions set out in the Turkish |egislation concerning paragraphs 1 and
2 of article 9. The Wrking Goup decided to discuss at a later stage the
possible addition to article 9, paragraph 6, of the foll owi ng words:

“, including place of registration or incorporation.” In this respect the

del egation of Fi nland proposed to consider the followi ng words:”, where an
organi zation has its registered seat or the effective centre of its activities
inthe territory of a Party.”

26. The Wirki ng Goup thanked the Governnent of Italy, and especially M
Francesco La Canera, for the snooth organization of the neeting and for the
generous hospitality provided.

27. The Wirking G oup adopted its report on Friday, 5 Decenber 1997.
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Annex |
AVENDVENTS TO THE TEXT OF THE FOLLOW NG ARTI CLES AS | NCLUDED I N
DOCUMENT CEP/ AC. 3/R 5
Article 1

Del ete the square brackets and renunber the articles accordingly
For protect read contribute to the protection of

After person insert of present and future generations

For his read his or her

Before public participation insert access to environmental information
and and delete this text further on.

Article 1 bis

I n subparagraph (b), delete the text of (v)

I n subparagraph (c) (i), after conponents, insert including genetically
nodi fi ed organi sns,
I n subparagraph (e), delete tw ce square brackets around n and del ete

[sufficient]

Article 2

Del ete paragraph 1 A

Del ete paragraph 3 and renunber the renaining paragraphs accordingly

In paragraph 6 delete [nore stringent]

Add a new paragraph as follows : Each Party shall ensure that persons
exercising their rights in confornity with the provisions of this Convention
shal | not be penalized, persecuted or harassed in any way for their
i nvol venent. This provision shall not affect the powers of national courts to
award reasonabl e costs in judicial proceedings.

Article 3

In paragraph 1, after including insert where requested and subject to
subparagraph (c) and delete [where appropriate]

In paragraph 1 (c) delete the square brackets

Del ete paragraph 1 (d)

In paragraph 3 (c) delete the square brackets

In paragraph 3 (c) for unless the harmlikely to result fromdisclosure
is outwei ghed by the public interest in making the information avail abl e] read
taking into account the public interest served by disclosure.

For paragraph 4 substitute:
4, A request for environnental information may be refused if the disclosure
woul d [adversely affect][prejudice]:
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(a) The confidentiality of the proceedings of public authorities,
where such confidentiality is provided for under national |aw

(b) International relations, national defence or public security;

(c) The course of justice, the ability of a person to receive a fair
trial or the ability of a public authority to conduct an enquiry of a crimnal
or disciplinary nature;

(d) The confidentiality of commercial and industrial information, [if
di scl osure of the informati on woul d cause significant financial damage to an
econom ¢ interest and] where such confidentiality is protected by |aw

(e) Intell ectual property rights;

(f) The confidentiality of personal data and/or files relating to a
natural person where that person has not consented to the disclosure of the
information to the public, where provided for in national |aw,

(9) The interests of a third party which has supplied information
requested without that party bei ng under or capable of being put under a | ega
obligation to do so, and where that party does not consent to the rel ease of
the material; or

(h) The environnent to which the information relates, such as the
breeding sites of rare species.

The aforenentioned grounds for refusal shall be interpreted in a restrictive
way taking into account [whenever possible][where possible] the public
interest served by disclosure

Del ete paragraph 6 and renunber the renaining paragraphs accordingly

In paragraph 8 for one [two] nonth[s] read one nonth, unless the
conplexity of the information justifies an extension of this period up to two
nmonths after the request. The applicant shall be inforned of any extension and
of the reasons justifying it.

Article 7
For article 7 substitute:

Article 7

PUBLI C PARTI ClI PATI ON DURI NG THE PREPARATI ON OF EXECUTI VE REGULATI ONS
AND GENERALLY APPLI CABLE LEGALLY BI NDI NG RULES

Each Party shall strive to pronote effective public participation at an
appropriate stage, and whilst options are still open, during the preparation
of executive regulations and other generally applicable |egally binding rules
of public authorities that may have a significant effect on the environnent.
To this end, the follow ng steps shoul d be taken
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(a) Time frames sufficient for effective participation should be
fixed;

(b) Draft rul es shoul d be published or otherw se nade publicly
avai |l abl e; and

(c) The public should be given the opportunity to comment, directly or
t hrough representati ve consultative bodies.

The result of the public participation shall be taken into account so far as
possi bl e.

Article 8
Delete this article

Article 9
For article 9 substitute:

Article 9
ACCESS TO JUSTI CE

1. Each Party shall, within the franework of its national |egislation
ensure that any person who considers that his/her request for information
under article 3 has been ignored, wongfully refused, whether in part or in
full, inadequately answered, or otherw se not dealt with in accordance with
the provisions of that article, has access to a review procedure before a
court of |aw or another independent and inpartial body established by |aw

In the circunstances where a Party provides for such a review by a
court of law, it shall ensure that such a person al so has access to an
expedi tious procedure established by law that is free of charge or
i nexpensi ve for reconsideration by a public authority or review by an
i ndependent and inpartial body other than a court of |aw.

Fi nal decisions under this paragraph shall be binding on the public
authority holding the informati on. Reasons shall be stated in witing, at
| east where access to infornation is refused under this paragraph

2. Each Party shall, within the framework of its national |egislation
ensure that menbers of the public concerned

(a) Havi ng a sufficient interest
or, alternatively,

(b) Mai ntai ning i npai rment of a right, where the admnistrative
procedural law of a Party requires this as a precondition

have access to a review procedure before a court of |aw and/or another
i ndependent and inpartial body established by aw to chall enge the
substantive and procedural legality of any decision, act or om ssion subject
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to the provisions of article 5 [and other relevant provisions of this
Convention] .

What constitutes a sufficient interest and inpairment of a right shal
be determ ned in accordance with the requirenents of national |aw and
consistently with the objective of giving the public concerned w de access
to justice within the scope of this Convention. To this end, the interest of
any non-governmental organi zation meeting the requirenents referred to in
article 1 bis, subparagraph (e,) shall be deemed sufficient for the purpose
of subparagraph (a) above. Such organizations shall al so be deened to have
rights capable of being inpaired for the purpose of subparagraph (b) above.

This provision shall not exclude the possibility of a review procedure
before an adm nistrative authority and shall not affect the requirenent of
exhaustion of adm nistrative review procedures prior to recourse to judicia
revi ew procedures, where such a requirenment exists under national |aw.

3. In addition and without prejudice to the review procedures referred to
in paragraphs 1 and 2 above, each Party shall ensure that, where they neet
the criteria, if any, laid down in its national |aw, nenbers of the public
have access to admnistrative or judicial procedures to challenge acts and
om ssions by private persons and public authorities which contravene
provisions of its national law relating to the environment.

4. In addition and wi thout prejudice to paragraph 1, the procedures
referred to in paragraphs 1, 2 and 3 shall provide adequate and effective
renedi es, including injunctive relief as appropriate, and be fair,
equitable, tinmely and not prohibitively expensive. Decisions under this
article shall be given or recorded in witing. Decisions of courts, and
whenever possible of other bodies, shall be publicly accessible.

5. In order to further the effectiveness of the provisions of this
article, each Party shall ensure that information is provided to the public
on access to admnistrative and judicial review procedures and shal

consi der the establishment of appropriate assistance nechanisns to renove or
reduce financial and other barriers to access to justice.

6. A nenber of the public shall have access to admnistrative and
judicial procedures within the scope of this article without distinction as
to citizenship, nationality or domcile.
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Annex 11
PRCOPCSAL BY THE DELEGATION OG- BELA UM FCR A NEWARTI CLE 14 BI S

Article 14 bis

| MPLEMENTATI ON

1. The Conference of the Parties shall establish a subsidiary body for
i npl ement at i on.

2. Thi s subsidiary body shall receive and consider comuni cati ons from
nmenbers of the public subject to the jurisdiction of a Party who claimto be
victins of a violation of any of the rights guaranteed by articles _ of this
Convention

3. Subj ect to the provisions of paragraph 2, menbers of the public who claim
that any of their rights referred to in paragraph 2 have been viol ated and who
have exhausted all availabl e domestic remedies nay submit a witten

communi cation to the subsidiary body referred to in paragraph 1 for its

consi derati on.

4, The subsidi ary body shall consider comrunications received under this
article inthe light of all witten information nade available to it by the
nmenber of the public and by the Party concerned and shall, where appropriate,
fornul ate reconmendati ons, which it shall forward to that Party and to the
nmenber of the public who submtted the conmunication



